Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


I 


— > 


r 


1 


/./ 


THE 


LAWS 


ESLATINO  TO 


THE      POOR. 

INCLUDING  THE  COhhEC^Jfttia  ORIGINALLY  MADE  BT 

E^OTT,  Ese. 

AVD    AFTERWARDS    EDITED    BY 

F.  CONST,  Esq. 


THS  SIXTH  EDITION: 

Iir  WHICH 

r 

THE  STATUTES    AMD    CASES;*  TO  HILARY    TEAH    1827,    ARE 
ARRANGED   UNDER   THEIR  RESPECTIVE  HEADS; 

AND   THE    WHOLE    SYSTEU    OF    THE    POOR-LAWS  IB  PLACED    IN 
A  CLEAR  AND  PERSPICUOUS  POINT  OF   VIEW. 


By   JOHN  TIDD  PRATT, 

OF    THS    INNEE    TEMPLB,    S8Q^    BARRISTER    AT    LAW. 


IN   TWO   VOLUMEa 

VOL.   I. 


^- 


LONDON: 

PRINTED  Bt  \JU  STRAHAN, 
LAw-nmrRE  to  thk  %iwi%;^aMt  szcvlumt  XAJntr; 

FOR   JOSEPH   BUTTERWORTH    AND    SON, 

43.  FLEET-STREET. 

^  1827. 


VV"        LfmffY$FWE 

iUL  23  1901 


TO 
THE   RIGHT   HONOURABLE 

CHARLES  LORD  COLCHESTER, 

&C.  &C.  &C. 

THE  FOLLOWING   WORK 
IS, 
WITH     HIS     lordship's     PSRMISSIONy 

MOST  RESPECTFULLY  DEDICATED^ 

BT 

HIS    lordship's    most    OBEDIENT 

AND  OBLIGED  HUMBLE  SERVANT, 

JOHN  TIDD  PRATT. 


4.  Sim  Ceurt^  Tempie, 
lit  October,  1827. 


A  2 


LfiRllY  OF  THE 


PREFACE 


TO 
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Ihs  plan  oi  this  work  is  to  insert,  first,  the  several  exist- 
ingslatiiles  od  each  subject  of  the  Poor  Laws,  and  then  to 
adddnonologically  the  cases  that  have  been  determined  on 
Ae  several  branches  of  those  statates. 

Sboe  die  publication  of  the  last  edition,  (more  than  twenty 
yean  ago^)  several  statutes  have  been  passed,  and  nearly^our 
kadred  cases  decided  on  subjects  connected  with  the  Poor 
Laws.  In  order,  however,  to  lessen  the  size  of  the  work,  the 
sections  of  the  different  statutes  are  merely  referred  to, 
ahhoDfi^  in  tlieZ>^es^,the  substance  of  each  section  is  given, 
paitkolarly  as  the  third  volume  of  Mr.  Nolan's  Treatise  will 
be  fannd  to  contain  all  the  statutes  at  length. 

Hie  length  of  many  of  the  cases  was  found  inconvenient, 
sid  therefore  in  most  of  them,  the  arguments  of  counsel 
(eccept  where  the  retaining  of  them  was  necessary  to  the 
better  understanding  of  the  determination  of  the  Court,)  have 
iKen  expunged  in  the  present  edition.  Other  alterations, 
wfaidi  it  is  hoped  have  considerably  improved  this  edition  of 
the  work,  have  also  been  made. 

The  cases  which  have  been  expressly  determined  not  to  be 
te  are  omitted  in  the  text,  and  made  to  accompany,  by  way 
^  notes,  the  particular  cases  by  which  they  were  overruled. 
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vi  PREFACE. 

But,  as  cases  may  still  arise  on  statutes  which  no  longer 
exist,  the  law  is  retained  under  their  respective  titles  in 
the  Digest. 

Several  of  the  cases  have  been  transposed  to  places  in  the 
work  to  which  they  were  thought  more  appropriate,  than  to 
those  in  which  they  were  before  inserted ;  and  whenever  any 
case  is  referred  to  in  the  argument  of  counsel,  or  in  the  judg- 
ment of  the  Court,  the  placitum  where  such  case  b  to  be  found 
is  given  in  the  margki. 

The  Digest,  which  in  this  edition  is  placed  at  the  b^in- 
ning  of  the  first  volume,  has  been  careinlly  examined  with  the 
cases,  and  corrected,  the  new  matter  inserted,  and  many  new 
titles  introduced.  To  render  dso  this  part  of  Ae  work  more 
dear  and  perspicuous,  the  divisSonft  of  the  general  tides,  where 
the  subject  is  loi^  contidued,  are  subjoined.  Tlie  general 
titles  of  the  former  editmn  M&^  preserved;  bnt  some  of  the 
divisions  of  the  chapters  have  been  changed,  and  the  cases 
tnmsposed  accordin^y;  and  the  Editor  has  also  added  to 
eadi  case  the  term  and  year  in  which  it  was  dedded,  that  it 
may  be  immediately  ascertained  whether  the  decision  has 
taken  place  ^reviouis  or  subseqiient  to  any  ^artibnkr  statate* 


These  are  the  materid  alfiertitioiis  which  hate  been  made 
in  the  present  edition,  but  otheri  of  a  more  minute  kind  haTe 
also  taken  place. . 

Mnch  time  and  attenticn  have  been  bestowed  upaa  the 
work;  and  the  Editor  trusts,  that  such  amendments  have 
been  made^  as  will  render  the  work  moi:e  wdfthy,  than  it  was 
before,  of  th^  paUic  attention. 


Note. — This  work  was  originally  compfted  by  EnMuini 
BoTT,  Esq.  Barrister  at  law,  a  gentleman  whose  influ- 
ence in  the  profession  procured  him  tbe  means  of  etoriching  the 
two  editions  wMch  were  published  imder  his  dfa^ctioti,  by  in- 
serting in  the  first  of  them  <<  6  grealt  ntofber  of  ^tracts  fi^om 


PUFACB.  Ttt 


anttDoscr^  collection  of  cases  by  the  late  John  Ford^  Esq.** 
sadiD  the  second,  ^  a  variety  of  additional  caseSf  taken  from 
the  mannscript  of  Mr.  Serjeant  Foster.''  The  first  series  of 
these  ioaerticMis  are  distinguished  by  the  letters  <*  MSS/'  and 
tk  second  by  ^  MSSL  2."  The  fifth  edition  was  published 
under  the  direction  of  Frauds  Const,  Esq.  Barrister  at  law, 
the  present  chairman  of  the  Middlesex  Sessions,  whose 
additional  cases  are  distinguished  by  the  words,  <<  Editor's 
USS."  and  haye  been  left  untouched  by  the  present  Editor. 
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itr.  B.  In  the  fbUowiDg  Dioin  the  nunMrals  i.  and  ii«  refer  to  the  Volume ;  the  fiffitre  or  figures 
which  fbllow,  to  the  plaeUum  or  Number  of  the  Caie»  in  each  respective  Volume. 


A. 

ABILITY. 

Akuty  to  paj  poor  rates  »  not  of  itself  a 
sofficieDt  ground  for  making  the  rate ;  the 
afaiii^  must  arise  from  some  local  visible 
property  which  the  perK>D  rated  has  ho  the 
parishy  JK»  v.  Maddemutrket,  i.  817.  text. 

,  ADJOURNMENT. 

1.  The  Quarter  Sessions  may  ac^um  the 
hearing  of  an  appeal  agunst  an  order  of 
removal^  Bex  ▼.  Kim^s  Langleyj, 

ii.  pi.  973. 

2.  A  Session  cannot  be  adioarned  beyond 
the  time  mentioned  in  tne  8  Hen.  5.  c.  4. 
fi>r  holding  another  original  Sessions,  Rex 
T.  GrtRcet  u.  pi.  974. 

3.  The  Court  in  making  an  order  under  an 
a^Nimment,  must  state  when  the  original 
S«ioa  commenced.  Rex  v.  St.  Michael^ 
^ta«di,  ii.  pi.  975. 

<.  For  all  orders  made  at  an  adjourned  Ses- 
■ODs  must  show  when  the  original  Ses- 
■ODs  comraencedy  Rex  v.  Harrowlnfy 

ii.  pi.  976. 

&  And  therefore  where  on  an  order  of  re- 
Boval,  it  was  objected,  that  in  the  caption 
of  the  order,  the  sessions  were  said  to  be 
holden  on  such  a  day  by  adjoumtnent, 
vitbout  stating  when  the  original  sesiiont 
vas  hdd,  the  order  was  quashed.  Rex  v. 
BeptaniUdl,  ii.  pi.  977. 

^  So  also  where  the  court  referred  the 
question  on  an  appeal  against  an  order  of 
removal  to  the  consideration  of  the  judge 


of  atnse,  bot  did  not  enter  a 
of  the  appeal  by  a  proper  acKounuiient  of 
the  session  to  a  day  on  whicn  the  justices 
might  have  come  to  a  determination  after 
hearine  the  ludges'  opmion,  it  was  held 
that  tne  order  of  session  quashing  the 
order  of  removal  was  bad.  Rex  ▼.  Ifedrng^ 
ham  Sihte^  vu  pL  978. 

7.  The  adjournment  of  an  appeal  against  an 
order  of  removal  may  be  made  to  an  ad- 
journed sessions,  although  the  15  d:  14 
Car.  2.  c.  18.  §2.  gives  the  appeal  to  the 
next  quarter  sesnons,  Rex  v.  Stwufieldy 

ii.  pi.  979. 

8.  But  in  adjournments  an  entry  must  be 
mad^  of  the  continuance  of  the  sessions, 
and  therefore  where  a  sessions  was  held 
on  the  7th  and  adjourned  to  the  9th, 
where  nothing  was  done,  and  no  adjourn- 
ment made,  and  another  sessions  held  on 
the  nth,  an  order  uiaJe  at  this  last  session 
was  quashed,  it  being  bad  for  want  of  an 
adjournment.  Rex  v.  PoUiead,   ii.  pi.  980. 

9.  Ajnd  it  requires  the  same  number  of  jus- 
tices to  adjourn  as  it  does  to  hold  a  ses- 
sion. Rex  V.  JVestringt<m,  ii.pl.  981. 

10.  An  adjournment  should  be  entered  if  the 
justices  are  equally  divided,  Bodwin  v. 
Warligen,  ii.  pi.  988. 

11.  For  unless  an  adjournment  be  entered 
nothing  can  be  done  upon  the  subject  at 
a  future  sessions,  Rex  v.  Justices  of  WesU 
moreland,  ii.  pi.  98ff. 

ADxMINISTRATION. 

See  Executors  and  Admimstrators, 
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AGREEMENT. 


1.  An  agreement  to  assign  an  apprentice 
must  be  stamped.  Rex  t.  St.  PauTs  Bed- 
ford, !•  pl*  ^B5. 

ALDERMAN. 

I.  Aldermen  of  London  are  not  Uable  to 
seire  parish  offices.  Rex  v.  Abd^^  i.  pi.  10. 

9.  But  they  may  act  as  justices  m  the  ap- 
pointment (^orerseers.  43JS&S.CS* 

ALMS-HOUSE. 

I.  An  aimt-houge  whoUy  occupied  by  the 
objects  of  ihe  thofity^  and  from  which  no 
profits  arise,  is  not  rateable  to  the  poor. 
Rex  V.  Waldo^  i.  pi.  182. 

S.  Neither  are  the  trustees  of  a  cjuakers' 
meeting-house,  of  which  no  profit  is  made 
by  the  pews,  ftc  liable  to  be  rated.  Rex 
V.  Woodwardy  i.pl.  200. 

».  Neither  will  the  person  who  lives  ufi  such 
alms-house,  for  tne  puipose  of  superin- 
tending the  poor  maintained  therein,  be 
rateal^  as  occupier,  provided  she  has  no 
other  interest  than  her  salary  resulting 
iiwn  iier  dtoation,  and  tto  other  residence 
tfiereiB  than  a  bed^room,  Rex  ▼•  FMi, 

i.  pL  901. 

4.  Bnt  if  such  master,  mistress,  or  otner  su- 
peiintendant,  bare  a  distinct  habitation 
belongiBg  to  sudi  diarstalrfe  institution, 
aldiough)  idlotted  by  the  founder  of  the 
diarity  free  from  all  taxes,  yet  he  is  rate- 
able to  die  poor  as  occupier  of  such  habi- 
tation. Rex  T.  Gdty  i.  pl<  205. 

5.  So  also  the  objects  of  a  charitable  found- 
ation in  the  actual  occupation  of  the  alms- 
houses and  lands  for  their  own  benefit  in 
the  manner  prescribed  by  the  rules  of  the 
institution,  and  liable  to  be  dismissed  for 
any  breach  of  such  rules,  are  rateable  in 
respect  of  such  occoparion.  Rex  v.  Mun^ 
iagj  L  pi.  211. 

APOTHECARIES. 

1.  By  6  &  7  Will.  3.C.  4.  apothecaries  within 
the  dty  of  London  and  seven  miles  thereof, 
being  free  of  the  apothecaries*  company, 
and  every  other  person  in  England,  Wales, 
and  Berwick,  who  has  served  as  an  ap- 
prentice to,  and  while  they  excrciBe  the 
said  art,  are  exempted  from  serving  the 
office  of  overseer  of  ihe  poor. 

APPEAL. 

L  TheSttduUs. 

n.  Agtnnst  Appointment  of  Overseers. 
in.  Against  Foot's  Rate. 
IV.  Against  Overseers*  Accounts, 

V.  Against  Vagrant  Passes. 
VI    J^amst  an  Order  of  Relief 


VII.  Agamtt  tm  Order  rfSattartfy. 
VnL  Agmtut  an  Order  if 
IX.  Against  an  Order  of  Removal. 
X.  Against  an  Order  of  Suspennom, 
XI.  Effect  of  an  Appeai. 

l. 

77^  Statutes. 

1.  By  43  Eliz.  c.  2.  respecting  the  appvhU- 
ment  of  overseers  ;  the  assessment,  levying, 
and  distraining  for  the  poorU  rate:  the 
rating  parishes  in  aid;  the  sending  of 
paupers  to  the  workhouse;  and  the  bind- 
ing poor  children  apprentices;  it  la  xn* 
ACTEJ>,  "  that  if  any  person  shall  find 
themselves  grieved  with  any  sess  or  tax  or 
other  act  done  by  the  churchwardens  and 
other  persons,  or  by  the  justices  of  the 
peace,  that  then  the  justices,  at  their  ge^ 
n^ral quarter  sessions,  shall  take  such  order 
therem  as  to  them  shall  be  thought  con- 
venient**  ' 

2.  But  by  17  G.2.c.58.$4.  **  if  any  peraon 
shall  find  himself  aggrieved  by  anv  rate  for 
the  relief  of  the  poor,  or  shall  have  any 
material  objection  to  any  person  being  put 
in  or  left  out  of  such  rate,  or  to  the  sum 
chaiged  on  any  person  therein,  or  ahall 
have  any  material  objection  to  the  over- 
seers' accounts,  or  any  part  thereof^  or 
shall  find  himself  aggrieved  b^  any  neglect, 
act,  or  thing  done  or  omitted  by  the 
churchwardens  and  overseers  of  the  poor, 
or  by  any  of  the  iustices  of  peace,  such 
person,  in  any  of  tne  cases  aforesaid,  «▼•> 
mg  reasonable  notice  to  the  churchwmtena 
or  overseers,  shall  appeal  to  the  next 
general  or  quarter  sessions*'* 

II. 

Against  Appcmtment  qf  Overseers, 

3.  A  person  improperly  appointed  overaeer 
must  appeal  to  procure  his  discharge,  IZev 
V.  Great  Marlow,  i.  pi.  74. 

4.  But  if  the  appointment  be  removed  into 
the  King's  Bench  by  certiorari,  the  court 
will  receive  affidavits  of  the  fiicts,  and  de- 
termine the  legality  or  illegality  of  the 
appointment,  tM«  i.  pL  74. 

5.  Tne  right  of  appealing  against  an  appoint- 
ment of  overseers  cannot  be  taken  away 
by  removing  the  appointment  before  the 
next  sessions  after  it  is  made.  Rex  ▼.  Haul* 
ditch,  i.pl.  71. 

6.  But  an  order  of  iusdces  appmnting  over- 
seers under  45  Eliz.  may  be  removed 
before  the  iqspeal  is  lodged.  Rex  v.  H^or- 
i^ck,  i.pl.  6^_ 

7.  If  an  appointment  be  made  by  persons 
calling  themselves  **  justices"  who  are  not 


Mfpem.] 


OIGBSV. 


[III.  Poof'f 


•0^  H  it  a  Bnlfiljy  snd  tbcfeftm  the  pvtr 
■ppomted  need  not  appeal^  JSat  v.  Taweil^ 

1.  pi.  7S. 

8.  Bat  if  an  appeal  be  made,  stating  that  the 
appointment  was  made  bj  tucn  persona 
"  noliQer  of  the  peaety*  this  ia  an  admis- 
■on  of  their  jmiKUCtion,  ML        L  pL  78. 

9l  The  parishioners  aa  well  aa  the  orerseers 
appointed  mmj  appeal  under  the  43  EHz. 
c2.(e.  Rat  T.  JPorretty  i  pi.  73. 

la  A  certiorari  lies  to  remote  the  order 
akhoo^  no  appeal  has  been  made,  Rejfv, 
Merwum,  i  pi.  70. 

11.  And  on  ceriiotwi  brofttht,  the  facta  of 
the  case  may  be  laid  berore  the  court  by 


affidavit.  Meaty,  Great  Marlow,  i.  pi.  74. 
It.  See  also  Bex  y.  Stanley y  i.  pL  618. 

ni. 

Against  Poor*t  Rate. 

IS.  Bj 41  6. 3. c. 93. § 4.  ''AD notices  of  ap- 
peu  against  poor  rates  shall  be  in  writing, 
■giied  by  the  person  giring  the  same  or 
W  his  ^tomey,  and  left  at  the  abode  of 
rae  overseers,  specifying  the  particular 
gfoottds  or  causes  of  appeal,  and  no  other 
cause  or  ground  than  what  is  specified, 
shall  be  inquired  into." 

14.  By  41  G.3.c.83.$6.  Nodcesshall  ''also 
be  given  by  the  appellant  to  the  other 
person  or  persons  interested  or  concerned 
m  the  event  of  the  appeal.*' 

15.  But  by  41  G.  5.  c.  23.  $  5.  The  **  appeal 
aoay,  by  eoment  of  parties,  be  beard 
thcN^  no  notice  of  appeal  have  been 


16.  It  was  formerly  held,  that  only  those 
persons  who  were  actually  damnified  by  the 
acts  of  the  churchwardens,  overseers,  or 
jnatioea,  could  appeal  under  the  43  £liz. 

17.  And  that  the  appeal  was  not  confined  to 
the  next  quarter  sessions,  Itea.  v.  St.  Giles, 

i.  pi.  280. 

IS.  But  might  be  brought  at  any  sessions  at 
asf  distance  of  time,  Rer  t.  St,  Giles, 

i.  pi.  281. 

19.  But  it  is  now  determined,  that  in  the 
case  of  poor^s  rate,  any  person,  though 
not  the  party  grieved,  may  appeal,  and 
that  the  appeal  must  be  to  the  next  sies- 
sions,  JKor  ▼.  Canter^ry,  i.  pi.  886. 

80.  And  it  is  now  settled,  that  the  appeal 

r'  Mt  Kpoot^s  rate  must  be  in  all  cases  to 
next  sessions;  for  the  17G.2.  c.  38. 
has  in  this  respect  repealed  43  Eliz.  c.  2. 
$  4.  which  lef^  the  appeal  to  any  sessions, 
Bex  V.  Coode,  i.  pi.  290. 

SI.  And  it  ia  by  the  making  of  the  rate  that 
the  party  is  grieved.  Rex  v.  Micdefield, 

i.  pi.  291. 


22.  AimI  Ae  pafty  grieved  must  seek  bia 
•  relief  by  apperi,  ibr  if  he  d^  not,  and  the 
rate  is  erroneous,  he  cannot  maintain  tres- 
pass against  the  overseer  for  levying  it, 
Durrant  v.  Boys,  i.  pi.  297. 

25.  Sed  quaere  et  vide,  Bex  v.  Newcomb, 

i.  pi.  268. 

24.  See  also  Harper  v.  Carr,         i.  pi.  271. 

25.  If  an  appeal  be  lodeed  under  43  Elix. 
C.2.  ana  dismissed  for  informalitv,  the 
party  cannot  have  a  second  wppesA,  Rex 
V.  Justices  of  Yorkshire,  3  T.  R.  776. 

26.  And  therefore  an  appeal  jagainst  the  rate 
must  be  lodged  at  the  next  sessions  after 
the  allowance  of  it,  Bex  v.  Atkms^ 

i.  pi.  293. 

27.  Hie  party  objecting  to  a  poor  rate  may 
appeal  to  ttie  next  sosions  for  which  he  is 
in  time  to  give  an  effectual  notice  of  ap- 
peal after  the  publication  of  the  rate,  and 
one  intervening  day  between  such  publi- 
cation and  the  next  immediate  quarter 
sessions  is  not  sufficient  time  for  the  pur- 
pose. Bex  V.  Justices  of  Sussex,  i.  pi.  299. 

28.  Several  parties  having  a  joint  grievance, 
such  as  the  omission  of  persons  in  the 
Mte  who  ought  to  be  rated,  may  join  in 
giving  one  notice  of  appeal  to  the  parish 
officers.  Id.  ibid. 

29.  An  appeal  against  a  poor  rate  in  London 
or  Mwdlesex  must  be  made,  as  in  all 
other  counties,  to  the  next  (t.  e.  next  poa- 
oble)  general  quarter  sessions,  though  the 
Stat.  17G.  2.  c.  88.$4.  in  its  terms  gives 
the  appeal  to  the  next  general  or  quarter 
sessions,  and  though  in  the  two  countiea 
named  there  are  ?our  general  as  well  aa 
four  general  quarter  sessions,  Bex  v.  JuS' 
ties*  of  London,  i.  pi.  30a 

30.  If  a  person  give  notice  of  his  int^tion 
to  appeal,  but  do  not  enter  it,  the  sessions 
cannot  award  costs  to  the  other  party 
under  1 7  G.  2.  c.  38.  Bex  v.  Justices  oj  Es' 
sex,  ii.  pi.  1017. 

31.  For  the  determination  of  the  appeal  is 
a  condition  precedent  to  the  power  of  the 
session  to  give  costs;  for  tne  act  says, 
**  shall  give  the  party  for  whom  such  ap- 
peal shall  be  determined,  costs."   Id,  ilnd, 

32.  By  45  EI22.  c.  2.  §  8.  the  same  power  is 
given  to  corporation  justices  within  their 
jurisdiction  as  is  given  to  the  county  jus- 
tices. 

33.  And  therefore  it  was  held,  that  an  ap- 
peal from  a  poor  rate  might  be  made  to  a 
borough  sessions,  and  that  county  sesnons 
could  not  receive  an  appeal  against  a  rate 
made  in  a  corporation  town  which  has 
justices  of  its  own,  Bex  v.  Taunton, 

i.  pi.  283. 
54.  But  by  17  G.  2.C.  38.  §  5.  If  the  corpor- 
ation or  franchise  has  not  four  justices  of 

a  4  — 
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the  pcwe»  the  appeal  my  be  to  tbe  next 
general  or  quarts  seaeioiift  of  tlie  county. 

IV, 

Agmiui  Overteert^  AccowUs, 

95.  It  was  formerly  held,  that  if  OYerBeerB* 
acooooti  are  passed  bdfore  onejMttice  ac- 
oonfing  to  17G.S.C58.  the  appeal  from 
them  must  be  to  the  next  iestion;  but  if 
before  two  Jutticesy  under  45  Elix.  c  S.  it 
may  be  to  any  seaoiony  Rex  ▼.  Juttices  of 
Berkskire,  1.  pi.  3S7. 

56.  But  It  18  settled,  that  the  clause  in 
45E11Z.  C.S.  which  ^ves  the  appeal  ge- 
nerally to  any  session,  is  repealed  by 
17  6.  S.  c.38.  and  the  appeal  must  now 
be  in  all  cases  to  the  next  session.  Rex  ▼. 
Coodcy  i.  pi.  990. 

97.  An  appeal  cannot  be  made  to  the  ses- 
sions s^ainst  oyerseers'  accounts^  unless 
an  order  has  been  previously  made  by  two 
justices.  Rex  v.  Bartlet,  i.  pi.  335. 

98.  Whether  the  appeal  be  on  the  49£Iiz. 
C.S.  or  17  G.5.  C.J8.  §  4.  Rex  v.  WMtear, 

i.  pi.  9S6. 

99.  An  iq)peal  against  overseers'  accounts 
must  be  to  the  next  general  quarter  ses- 
dons  after  the  allowance  of  the  accounts. 
The  17  G.  2.  C.98.  §  4.  is  in  this  respect  a 
repeal  of  the  43  Eliz.  c.2.  $  6.  Rex  v. 
Juitkes  of  Woroeiier,  i.  pL  939. 

40*  By  41  G.9.  c.38.  §  4.  all  notices  of  appeal 

.  against  overseers'  accou nts  shall  be  in  writ- 
ing signed  by  the  party  or  his  attorney, 
and  Im  at  the  overseers'  abode,  or  at  that 

.  of  any  two  of  them,  specifying  the  erounds 
of  appeal ;  and  no  other  causes  of  appeal 
than  those  inserted  in  such  notice  shall  be 
examined  into. 

41.  JSee  title  ^  OvsaaKEBa." 


V. 

Aganst  Vagrant  Posset, 

43.  By  17  G.  8.  c.  5.  $36.  any  person  ag- 
grieved by  any  act  of  any  justice  out  of 
sessions  in  or  concerning  the  execution  of 
this  act,  may  appeal  to  the  next  general 
or  quarter  sessions. 

49.  But  an  appeal  does  not  lie  to  the  quar- 
ter sessions  from  a  vagrant  pass ;  the  only 
mode  of  relief  is  by  an  oruer  of  two  jus- 
tices, Rex  V.  Ringwoiddy  ii.  pi.  874. 

44.  An  appeal  does  not  lie  generally  by  a 
parish  a^nst  a  vagrantpass ;  but  whetuer 
It  does  m  the  case  of  a  foreigner  sent 
under  a  false  examination  is  undecided. 
Rex  y,  Edgeware,  ii.  pi.  875. 
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Agabut  an  Order  ofReHef. 

49.  Bv  18  G.  9.  c.  19.  §  5.  if  the   

shall  be  aggrieved  by  any  act  of  the  ccm- 
stable  or  justices  of  the  peaces  or  have 
any  material  oljection  to  the  accomit  of 
such  constable,  ftc,  for  momea  expended 
in  relieving  the  poor,  he  may  appeal  to 
the  next  sessions. 

46.  By  18  G.9.  c.  19.  §  6.  oveneers  of  eM^ 
porations  where  there  are  not  four  jnaticea 
of  peace,  may  appeal  to  the  next  geaeral 
or  quarter  sessions  of  the  coun^. 

47.  No  appeal  lies  from  an  order  of  main- 
tenance  made  by  one  justice;  for  by  the 
9  W.  &  M.  c.  1 1.  a  single  justice  has,  in 
this  respect,  a  concurrent  jurisdiction  with 
the  justices  in  sessions.  Rex  v.  NorUk 
SMeids,  i.  pL  468. 

48.  By  49  G.  9.  c.  47.  §  26.  appeal  may  be 
made  to  the  next  general  or  quarter  sea> 
sions  respecting  the  relief  to  be  afforded 
to  the  families  of  persons  serving  in  the 
militia. 

49.  An  appeal  does  not  lie  to  the  quarter 
sessions  against  an  order  for  relief  Reje 
V.  Justices  of  Devon,  i.  pi.  476. 

VII. 
Aganst  an  Order  of  Bastardy. 

50.  By  18  Eliz.  c9.  $2.  the  mother  or  re- 
puted father  of  a  bastard  child,  luion 
notice  of  an  order  of  bastardy  made^  £tXL, 
on  de&ult  of  performing  the  same^  be 
committed  to  the  common  gaol,  except 
he,  she,  or  they,  shall  give  security  to 
perform  the  same,  or  else  personally  to 
appear  at  the  next  general  sessions  to  be 
holden  in  that  county  where  the  order  is 
made. 

51.  By  6  G.2.  C.91.  if  the  mother  of  a  bas- 
tard child  steear  it  to  any  person,  the 
justice  may  issue  his  warrant  to  apprdieDd 
the  reputed  father,  and  commit  hnn  to  the 
common  gaol  or  house  of  correction,  unless 
he  shall  give  security  to  indemnify  the 
parish,  or  shall  enter  into  a  recognixance 
to  appear  at  the  next  general  quarter  ses- 
sions or  general  sessions  of  the  peace,  and 
abide  by  the  determination  there  made, 

52.  By  19  G.9.  c.82. 6  7.  for  the  regulation 
of  bastard  children  born  in  lying-in  hospi- 
tab,  any  person  aggrieved  by  any  order 
made  accordinf  to  the  directions  of  the 
act  may  appeal  to  the  quarter  sewona  of 
the  county,  riding,  division,  city,  oorporih' 
tion,  or  place  wherein  he  shafl  have  suf* 
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fered  locii  grievance^  wteUn  four  montln 
dfter  die  ftct  done  by  which  he  shall  thuik 
hflDself  aggrieTed,  on  giving  fourteen  days 
notice  in  writing  and  within  two  days  after 
catering  into  a  recognizance  with  two 
■inetiea  to  try  snch  appeal*  &c 
59.  The  appeal  from  an  order  of  bestardy 
BHBt  be  to  the  next  general  sessions  of 
that  part  of  ike  eoimfy  where  the  order 
waa  made^  and  not  at  the  sessions  ta  the 
ooonty,  Bex  v.  Cayv/ofi»  i.  pi.  596. 

54.  The  next. session  shall  be  the  session 
next  after  the  time  on  which  notice  is 
given  to  the  reputed  &tber  of  his  being  so 
adiudbed.  Rex  v.  Browne^  u  pi.  597. 

55.  And  the  appeal  must  be  to  the  next 
gemeral  te$nonM  after  such  notice,  and  not 
the  next  quarter  sesaionSy  Bex  y,Shaw, 

L  pi.  598. 

5&  Bot  if  the  reputed  father  appeal  to  the 
gnertd  quarter  testioru,  the  court  will  not 
presume  that  a  general  sesikmt  intervened 
between  the  tine  of  making  the  original 
order  and  the  appeal,  Bex  v.  CMckester^ 

i.  pi.  599. 

57.  If  the  sessions,  on  appeal,  make  a  new 

•  order  of  bastardy,  the  leputed  father  can- 
not appeal  to  the  next  subsequent  general 
sessions,  Pridgeon^s  case^  L  pi.  606. 

5S.  For  against  an  original  order  of  bastardy 
made  at  sessions  no  appeal  whatsoever  can 
be  made.  Wood's  casCy  i.  pi.  607. 

59.  Unless  the  sessions,  proceeding  on  the 
statute  5  Car.  1.  c.4.  take  security  from  the 
reputed  &ther  to  perform  the  order,  or  to 
ap|)ear  at  the  next  sessions.  Sed  qu.  Bex 
v.  fVeeton,  i.  pi.  608. 

6a  And  an  order  of  bastardy  made  by  two 

.  justices,  on  being  removed  by  certiorari 
mto  the  King's  Bench,  may  be  quashed  for 
errors  on  the  face  of  it,  although  no  appeal 
has  been  nmde  to  the  sessions,  B!ex  v. 
SitaUeyy  i.:  pi.  618. 

61.  Upon  an  appeal  to  the  sessions  against 
ap.orderof  nfiation,  the  respondents  are 
to  begin,  by  supporting  their  order,  as  in 
all  other  cases,  Bex  v.  Kmil,        i.  pi.  600. 

vni. 

Agahut  Orders  of  Apprenticeskip. 

6S.  By  the  45  £liz.  c  2.  justices  are  ein- 
powered  to  place  out  apprentices  tq  the 
trades  and. m  the  manner  therein  de- 
scribed; but  this  statute  gives  no  appeal. 

€3»  But  by  5Eliz.  c.4s§05j  if  any  master 
littU  misiise  his  apprentice,  or  the  appren- 
tice shall  have  just  canse  to  complain,  or 
tile  apprentice  do  not  do  bis  duty,  soph 
nwster  or  .afiprentice .  m^y  respectively 
apply  to  a  justice  of  the  peace,  who  shall 
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'  makt  iaoh  onler  betw^een  them  i 
equity  of  the  case  shall  require. 

64.  And  if  the  justice  cannot  settle  the  mat- 
ter, he  shall  take  bond  of  the  master  to 
appear  at  the  next  sessions. 

65.  And  the  sessions  may,  by  order  under 
hand  and  seal,  discharge  the  apprentice 
from  his  indentures  for  a  default  in  the 
master. 

66*  And  if  the  defindt  shall  be  found  m  the 
apprentice,  may  cause  such  due  correction 
and  punishment  to  be  ministered  unto 
him  as  shall  be  thought  meet. 

67.  By  SO  G.  s.  c.  1 9.  $  9.  two  justices  of  the 
peace  where  any  master  or  mistreis  may 
dwell,  upon  the  complaint  of  any  appren^ 
tice  put  out  by  the  parish  with  whom  they 
have  received  no  laraer  apprentice-fee  than 
5/.,  touching  any  ill-usage,  &c.,  may  ex- 
amine such  complaint,  and  discharge  such 
apprentice  from  his  indentures. 

68.  By  soG.s.  c.  19.$  4.  it  shall  be  lawfiil 
for  such  justices,  upon  complaint  upon 
oath  by  any  matter  or  mtttress  against  spy 
such  apprentice  touching  any  misde- 
meanor, ScCf  to  hear  and  determine  the 
same,  and  to  punish  the  offender,  &c. 

69.  And  by  20  G.S.  c.  19.  $  5.  if  any  person 
or  persons  shall  think  themselves  a^rieved 
by  any  determination,  order,  or  warrant  of 
such  Justice  or  justices  (save  and  except 
any  order  of  commitment),  they  may  ap- 
peal to  the  next  general  quarter  sessions 
of  the  place  where  such  order  shall  be 
made;  where  the  same  shall  be  finallj^ 
heard  and  determined,  and  costs  given  not 
exceeding  4af . 

70.  By  6G.3.  C.25.  any  one  justice  of  the 
peace  where  the  master  resides,  may  sue 
out  his  warrant  to  apprehend  any  appren- 
tice who  has  absented  him&elf  from  his 
master's  service,  and  cause  such  apprentice 
to  serve  or  vatke  satisfaction  for  the  time 
he  was  absent,  and  on  refusal  to  give  se- 
curity so  to  do,  may  commit  him  for  three 
months,  provided  the  application  be  made 
within  seven  years  after  the  expiration  of 

'  the  indentures;  and  if  any  person  shall 
thii)k  himself  aggrieved,  be  may  appeal  to 
the  next  general  quarter  sessions,  giving 

-  notice  to  the  justice,  and  entering  into  a 
recognizance  in  the  manner  therein  de- 
scribed. 

71.  But  this  shall  not  extend  to  the  stan- 
naries of  Devon  and  Cornwall. 

72.  By  35  G.  5.  c.  51.  two  justices  on  com- 
'.  plaint  of  an  apprentice  with  whom  not 

more  than  lo/.  have  been  given,  of  his 

•  having  been  ill-used  by  his  roaster,  may 

fine  such  master  in  any  sum  not  exceeding 

40/. 
75.  The  apprentice  may  appeal  to  the  ses- 
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fliont  of  the  plaoe  in  which  he  and  hk 
master  live,  although  the  binding  and 
serrice  be  in  a  different  city  or  county, 
Hex  T.  Cdhngbaume^  i.  pi.  680. 

74.  By  43  Eliz.  c.s.  $  Kthe  church  wardens 
and  oYcrseers  of  a  parish  may,  with  the 
consent  of  two  or  more  justices,  vAa 
orders  for  putting  out  poor  children  ap- 
prentices. 

75.  By  8  &  9  W.  5.  c.  30.  $  5.  those  persons 
to  whom  poor  children  shall  be  bound 
apprentices  pursuant  to  the  49  Eliz.  c.  8. 
shall  receive  ihem  and  provide  for  them 

'  according  to  the  terms  of  the  indentures, 
upon  pain  of  10/. 

76.  By  8  ft  9  W.  0.  €.  30.  §  6.  if  the  person 
to  whom  any  poor  child  shall  be  apiminted 
to  be  bound  an  apprentice  shall  think 
himself  aggrieved  thereby,  he  may  appeal 
to  the  next  general  or  quarter  sessions  of 
the  peace,  and  the  order  of  the  justices  at 
such  sessions  shall  be  final,  and  conclude 
all  the  parties. 

77.  By  SO G.3.  c.86.  all  persons  to  whom 
any  children  shall  be  appointed  to  be 
bound  in  pursuance  of  any  act  for  the 
relief  of  the  poor  in  any  particular  district 
of  England,  may  appeal  to  the  next  gene- 
ral or  quarter  sessions. 

78.  By  32  Q.5.  C.57.  persons  grieved  by  the 
exercise  of  the  authority  given  to  the  jus- 
tices with  respect  to  parish  apprentices  on 
the  death  of  their  masters  may  appeal  to 
the  general  quarter  sessions. 

79.  An  appeal  will  not  lie  against  a  parish 
indenture  after  the  master  has  executed 
the  counterpart  of  it,  for  he  cannot  con- 
tradict his  own  deed,  Rex  v.  SaUem^ 

i.  pi.  717. 

80.  Bjr  2  &  3  Anne,  c.  6.  §  IS.  two  or  more 
justices  of  peace  may  determine  disputes 
between  masters  and  apprentices  in  the 
sea  service,  and  make  such  orders  therein 
as  now  they  are  enabled  by  law  to  do  in 
other  cases  between  masters  and  appren- 
tices ;  but  this  act  does  not  expressly  give 
any  appeal. 

81.  By  7  Jac.l.  C.3.  §7.  persons  aggrieved 
by  anv  of  the  parties  appointed  andtrusted 
by  this  act  to  bind  out  apprentices  under 
public  charities,  may  petition  the  lord  chan- 
cellor, who  is  empowered  to  appoint  com- 
missioners to  examine  the  complaint;  and 
if  any  person  or  persons  shall  find  himself 
grieved  by  any  thing  done  by  the  said  com- 
missioners, then,  upon  complaint  made  in 
the  court  of  chancery,  the  lord  chancellor 
shall  make  a  decree  therein. 

8S.  By  28  G.  3.  c.  48.  §  16.  for  placing  out 
poor  boys  apprentices  to  ehamey^sweepers, 
if  any  person  shall  thiuk  himself  aggneved 


bgr  any  thing  done  by  any  juniee  or  Jnatieet 
of  the  peace  in  pursuance  of  this  act,  sodh 
person  may  appeal  to  the  next  general  or 
qoarter  sessions  of  the  place  whereio  the 
cause  of  such  complaint  shall  arise,  havii^ 
first  entered  into  a  reoognizanoe  witi^  bi£  a 
A^^^  sureties  to  abide  by  the  order  made 


therein,  and  also  giving  notice  in  writiDg 
to  the  justices  of  his  intention  to  hrins 
such  appeal,  and  of  the  matter  thereof 
within  SIX  days  after  the  cause  of  such 
complaint  shaU  have  arisen. 

IX. 

Against  Orders  of  Removal. 

83.  By  13  &  14  Car.s.  c.  18.  aU  persons  who 
think  themselves  aggrieved  by  an  order  of 
removal,  may  appeal  to  the  next  qumrter 
sessions, 

84.  By  3  &4W.ftM.c.ll.§  10.  which  or- 
ders parishes  to  receive  paupers  removed 
by  order  of  two  justices,  an  appeal  is  given 
to  the  next  general  quarter  sessions. 

85.  By  8  &  9  W.3.  C.30.  §  5.  in  order  to  pre* 
vent  vexatious  removals  and  appeals,  the 
justices  are  authorized  to  give  costs  on 
appeals  brought  on  at  their  general  or 
quarter  sessions.  ^ 

86.  By  8 &  9  W.3.  c.30. §  6.  appeals  against 
orders  of  removal  shall  be  had,  prosecuted, 
and  determined,  at  the  general  or  quarter 
sessions  of  the  place  from  whence  tiie 
pauper  was  removed,  and  not  elsewhere. 

87.  By  9  G.l.  C.7.  §8.  no  appeal  from  any 
order  of  removal  shall  be  proceeded  upon, 
unless  reasonable  notice  be  given  by  the 
parish-officers  who  appeal  to  the  pariah- 
offioers  of  the  place  from  whence  the  pau- 
per was  removed,  the  reasonableness  of 
which  notice  shall  be  adjudged  by  the  se^ 
sions;  and  if  it  appear  that  reasonable 
notice  has  not  been  given,  they  shall  ad- 
journ the  i^>peai  to  the  next  quarter  aes- 
sions. 

88.  By  9 G.l.  C.7.  §9.  the  sessions  may  or- 
der the  respondent  parish  to  pay  reasoi^ 
able  charges  to  the  appellants. 

89.  By  5G.2.  C.19.  the  justices  in  sessions 
may,  on  appeal,  rectify  defects  in  form  in 
the  order  of  the  justices,  and  proceed  to 
the  determination  of  the  appeaL 

90.  An  appeal  against  an  order  of  removal 
only  authorizes  the  sessions  to  confirm  or 
quash  the  order. 

91.  An  appeal  may,  with  the  consent  of  the 
parties,  be  referred  to  the  connderation  of 
three  justices  out  of  sessions.  Rex  v.  JuS" 
tiees  if  Northampton,  ii.  pi.  936. 

9S.  The  pauper  who  is  removed  may  a|^)eal 
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'  aDpMI  tile'  order  a«  i^ell  as  Che  partsh- 
^BcNs,  iZ«r  ▼.  Har^idd^         iL  pi.  940. 

dS.  Blit  it  seems  that  it  oiij^t  to  appear 
that  the  party  appealing  is  the  party 
griered,  Rat  t.  Jimaitburyy       ii.  pi.  942. 

9#.  The  riftaotuible  notice  required  by  the 
statute  of  9G.  1.  c.  7.  is  such  notice  as  ttie 
pilictice  of  the  respecdre  sessions  requhes, 

u.  pL  943  (n). 

95.  And  if  this  ptactiee  be  not  cooipUed 
widi,  though  they  cannot  quash  the  order 
for  tins  omission,  yet  th^ttiust  adjourn 
the  appeal.  Anon.  ii,  pi.  945. 

9&  Nor  can  the  session  refuse  to  receive 
the  appeal  for  defect  of  notice ;  for  the 
notice  relates  only  to  the  hearing,  and  not 
to  the  receiving  the  appeal,  Rex  v.  Jtu- 
Hees  of  Gloucesterthirey  ii.  pi.  947. 

97.  And  therefore  they  are  bound  to  receive 
an  appeal,  although  no  notice  whatever 
has  been  giren,  Ber  r,  Huntif^ddnthire, 

ii.  pi.  948. 

9S.  A  pauper  was  examined  in  August,  the 
removal  was  dated  12th  of  November  fol- 
lowing, the  next  sessions  were  12th  of 
January,  at  which  the  appeal  was  ten- 
dered, out  no  notice  of  appeal  had  been 
served,  and  it  was  held  that  the  sessions 
onght  to  receire  the  appeal.  Hex  v.  Giou' 
eeSershire,  iL  pi.  962. 

99.  But  if  on  a  motion  for  leave  to  lodge  the 
appeal  and  to  respite  the  hearing  thereof  to 
tne  next  session,  the  sessions  thuik  the  ap- 
pellants had  sufficient  time  to  come  pre- 
pared to  try  the  appeal,  and  to  give  notice 
to  the  respondents,  and  only  intended  to 
enter  and  adjourn  the  appeal,  they  are  not 
bound  to  receiye  it,  and  to  adjourn  it  to 
the  next  sessions.  Rex  v.  Justices  of  North 
RuBmg  of  Yorkshire,  ii.  pi.  949. 

100.  But  where  a  pauper  was  removed  on 
the  4th  o£  January  under  an  order  of  the 
preceding  day,  and  on  the  5th  the  over- 
seers met  to  consider  of  the  settlement, 
and  on  the  6th  eave  notice  to  the  remov- 
ing parish  of  trying  an  appeal  against  the 
order  at  the  next  sessions,  which  was  on 
the  13th,  and  the  removing  parish  was 
seven  miles  from  the  place  where  the  ap- 
pellants' attorney  lived,  and  ten  miles  from 
the  appellant  parish,  and  the  practice  of 
the  session  was  to  give  eight  days'  notice, 
one  inclusiye,  the  other  exclunve,  it  was 
held  that  the  session  could  not  dismiss  the 
appeal  on  the  ground  that  notice  might 
have  been  given  in  time,  but  ought  to  ad- 
journ it ;  for  the  9G.  I.  c.7.  $  8.  expressly 
says,  if  reasonable  notice  has  not  been 
given,  **  they  shall  adjourn  the  appeal  to 
•  the  next  quarter  sessions,"  Rex  v.  JuS' 
tices  of  Buclfnnghamshire,  ii.  pi.  950. 


101,  The  want  of  Ifane  to  enqufa«  Into  the 
facts  of  the  case  is  no  excuse  for  not  gtv^ 
ing  notice  of  appeal  before  the  ensuing 
sessions.  Rex  v.  SUchesier,         ii.  pi.  946. 

102.  But  an  appeal  against  an  order  of  re- 
moval may  be  enteied  at  the  next  sessions 

'but 'one  after  the  order  is  executed,  if 

•  there  be  not  a  reasonable  time  betwixt 

the  execution  of  the  order  and  the  next 

sesiiofls  to  make  inquiry  respecting  die 

pauper's  settlement,  Rexr,  Flintshire, 

ii.  pi.  966* 
1D5.  Coupling  the  statute  3SQ.3,  cioi. 
with  the  statute  3  W.  &'M.  c.  1 1 .  |^  9.  ap- 
peals lie  against  an    order  of  removal 
which  was  suspended,  and  against  a  subse- 

auent  order  for  costs;  notwithstanding 
lie  death  of  the  pauper  before  any  re^ 
moval  of  him  in  fact  made,  and  though 
the  costs  were  under  20/.  Rexy,  St,  Mory^ 
le^Bone,  ii.  pi.  879. 

104.  Though  an  appeal  against  an  order  of 
removal  has  been  enterad  and  adjourned 
once  by  virtue  of  the  statute  90.1.  c.  7. 
6  8.,  and  though  the  justices  in  sessions 
have  a  discretionary  power  to  determine 
whether  reasonable  notice  has  been  given 
of  the  appellant's  intention  to  proceed  on 
the  trial  of  such  adjourned  appeal,  yet  if 
they  dismiss  the  appeal  at  such  adjourned 
sessions  without  hearing  it,  on  the  ground 
that  thev  have  no  authority  to  try  it  for 
want  of  a  sufficient  length  of  notice  to 
the  respondents  according  to  a  new  rule 
of  practice  promulgated  two  sessions  be- 
fore, but  then  first  acted  upon,  and  which 
was  not  known  to  the  appellant's  attor- 
ney, who  had  given  the  TC>rmer  usual  no* 
tice ;  this  court  will  grant  a  mandamus  to 
enter  continuances,  and  hear  the  appeal. 
Rex  V.  Justices  of  WiltsMre,      ii.  pi.  952. 

105.  An  appeal  against  an  order  of  removal 
made  by  corporation  justices,  must  be  to 
the  next  sessions  for  the  county,  and  not  to 
the  next  sessions  for  the  corporation,  Rex 
'V.  Wendover,  ii.  pi.  955, 

106.  Same  point.  Rex  v.  East  Donyumd, 

h.  pi.  959. 

107.  And  the  appeal  must  be  to  the  next 
sessions  after  the  order  of  removal  is 
served.  Rex  v.  Milbrook,  ii.  pi.  955. 

108.  But  query  if  an  order  of  removal  be 
served  between  an  original  and  the  ad* 
joumed  sessions,  whether  the  appeal  may 
be  to  such  adjourned  sessions,  Rex  v. 
Monks  Risborough,  ii.  p).  954. 

109.  If  an  order  of  removal  be  made  be- 
fore, but  the  pauper  is  not  in  fact  re- 
moved until  after  the  sessions  next  ensu- 
ing the  making  of  the  order,  the  appeal 
may  be  to  the  next  sessions  after  the  re* 
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mofal,  for  it  i»  by  tbe  removal  tbtt  the 
parties  are  aggrieved,  Be»  v.  Norton, 

iL  pi.  957. 

1 10.  Same  point,  MUbrook  v.  St,  JomCt^ 

iL  pi.  955. 

111.  And  the  appeal  against  an  order  of  re- 
moval must  be  to  the  inext  general  qvarier 
sesiionM,  Bex  v.  Hmderdaoef      iL  pL  956. 

112.  And  it  must  be  to  the  session  next  a& 
ter  the  time  the  appellant  was  aggrieved. 
Rex  V.  Norton^  ii.  pi.  957. 

119.  And  if  a  session  be  adjourned  and  no 
session  held  on  the  adjournment  day,  an 
app^Eil  to  the  session  subsequent  to  the 
adjournment  is  not  the  next  sessions,  Bex 
V.  West  Torrmffton,  ii.  pi.  958. 

114.  An  appeal  nom  an  order  of  borough 
justices  must  be  to  the  county  sessions, 
Bex  V.  Eati  Donyland,  ii.  pi.  959. 

115.  As  to  the  time  of  appealing,  it  must 
depend  upon  the  particular  circumstances 
of  each  case  as  to  what  shall  be  considered 
as  the  next  seaionsy  Bex  v.  Jtuticet  of 
Wilts,  ii.  pi.  960. 

116.  And  ther^ore,  if  from  the  distance  be- 
tween the  parish  to  which  the  pauper  has 
been  removed  and  the  place  where  the 
sessions  are  held,  there  is  not  time  to 
lodge  an  appeal  at  the  session  held  imme- 
diately subsequent  to  the  removal,  the 
next  session  ensuing  is  to  be  considered 
as  the  next  session,  and  the  justices  are 
bound  to  receive  the  appeal  at  such  ses- 
sion, for  that  is  the  next  possible  session, 
Bex  V.  Justices,  JEast  Ridxng,  Yorkshire, 

ii.  pi.  96J. 

117.  But  if  an  order  of  removal  be  executed 
three  days  before  the  session  in  a  parish 
twenty  miles  distant  from  the  place  where 
the  session  is  holden,  and  there  is  no  ap- 
peal to  that  session,  the  justices  are  not 
bound  to  receive  the  appeal  at  the  next 
session,  for  the  appeal  might  have  been  en- 
tered at  the  former  session,  and  adjourned, 
Bex  V.  Justices  of  Herefordshire, 

ii.  pi.  964. 

118.  But  where  an  order  of  removal  was 
dated  the  24th  o£ September,  and  executed 
on  the  afternoon  of  the  .3d  of  October,  at 
a  place  54  miles  distant  from  the  place 
where  the  session  was  to  be  held  on  the 
6th  of  October,  the  court  held  tliat  the 
justices  ought  to  receive  the  appeal  at  the 
next  session  but  one  subsequent  to  the 
execution  of  the  order,  for  that  some  rea- 
sonable time  ought  to  be  given  to  the  pa- 
rish appealing,  to  enable  them  to  enquire 
whether  or  dot  it  will  be  proper  to  enter 
an  appeal,  Bex  v.  Justices  of  Flintshire, 

ii.  pi.  966, 
)19.  But  the  time  limited  is  not  suspended 
by  the  matter  of  the  order  being  referred  I 


to  arbttmtbn,  Mex  v.  JntOcei  ^  JDmwn- 
skire,  11.  pi.  961. 

ISO.  Where  the  quarter  session  is  held  at 
two  different  places  in  the  county,  the  one 
being  an  adjournment  only  of  me  other, 
and  an  order  of  removal  is  executed  after 
the  beginning  of  the  original  session,  but 
before  the  adyoumeid  session,  an  appeal  at 
the  next  ensuing  adjourned  session  is  in 
time,  and  ought  to  be  received,  Bex  v. 
Justices  of  Sussex,  IL  pi.  965. 

191.  If,  upon  an  appeal  lodged  i^ainst  an 
order  oi  removal,  the  sessions  are  of  opi* 
nion  that  reasonable  notice  has  not  been 
given  by  the  appellant  to  the  respondent 
parish,  they  cannot  dismiss  the  appeal  on 
the  ground  that  notice  misht  have  been 
given  in  time,  but  are  bound  by  the  direc- 
tion of  the  statute  9 G.  ].  c 7.  §8.  to  ad- 
journ the  appeal  to  thenext  session,  Bex 
V.  Justices  of  Buckinghamshire,  ii.  pi.  950. 

122.  Where  an  order  of  removal  was  made 
and  executed  on  the  day  before  the  hold* 
ing  of  the  Epiphany  sessions,  and  the  ap- 
peal was  entered,  and  due  notice  given  for 
the  Easter  sessions,  at  which  sessions  the 
justices  refiised  to  hear  the  appeal,  on  the 
ground  that  it  should  have  been  entered 
at  the  Epiphany  sessions :  the  court 
granted  a  mandamus  to  the  justices  to  re- 
ceive such  appeal,  notwithstanding  it  ap<* 
peared  that  toe  Epiphany  sessions  conti- 
nued for  14  days,  and  were  afterwards 
twice  adjourned  to  distant  days,  and  that 
it  was  the  practice  of  the  sessions  to  allow 
appeals  to  be  entered  at  any  time  during 
their  continuance,  or  at  the  adjournments, 
and  to  respite  the  hearing  to  the  next  ses- 
sions, Bex  V.  Justices  of  Surrey, 

ii.  pi.  968. 

12 J.  Where  an  order  of  removal  from  a 
township  in  Yorkshire  to  a  parish  in  I^id' 
dlesex,  was  executed  on  the  12th  o{  Janu- 
ary, and  the  Yorkshire  Epiphany  sessions 
were  holden  on  the  18th,  and  the  parish 
did  not  appeal  until  the  Easter  sessions, 
when  the  justices  refused  to  receive  the 
appeal,  the  court  would  not  grant  a  man- 
damus to  the  justices  to  receive  the  ap- 
peal, it  appearing  that  the  appellants  were 
not  ready  to  enter  and  try  their  appeal  at 
the  Easter  sessions,  but  only  to  enter  and 
respite,  Bex  v.  Justices  of  West  Riding  of 
York,  ii.  pi.  969. 

124.  Where  an  order  of  removal  was  served 
on  the  appellant  parish  on  Saturday,  and 
the  sessions  were  holden  on  the  following 
Tuesday,  and  the  appellant  parish  was  37 
miles  £rom  the  place  where  the  sessions 
were  holden,  but  there  was  no  appeal 
to  those  sessions,  and  the  justices  refused 
to  receive  the  appeal  at  the  next  sessions. 
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ibe  cotft  flWHsd  a  nftiidBinittf  JRsx  t. 
Jm&et  ff  Knexy  ii .  pi.  970. 

IS5.  In  iriiat  case  imd  how  an  appeal  agiuxut 
n  «der  of  removal  may  be  aojourned, 

it  pi.  968  to  972. 

X. 

Agama  Ordtr  of  Sugpenman, 

IK,  Bjr35G.5.  c.lOl.  The  parish  who  are 
ordoed  by  a  justice  to  pay  the  charges  of 
SQspeodiag  an  order    of  removal,  may 

'  winuD  three  days  give  notice  of  appeal ; 
and  if  on  neglecting  so  to  do,  a  warrant  of 
ifistress  issues,  then  if  the  costs  and 
dw^  exce^  SO/.,  die  party  grieved  may 
sppeil  to  the  next  general  quarter  session. 

XI. 
lE^ed  of  0n  Appeal. 

1S7.  Ao  ippeal  against  an  order  of  removal 
iicoodosive  between  the  contending  par 
nhek   {See  Removal.)  ii.  pi.  689. 

in.  Ab  order  of  removal  unappealed  from 
if  coodnsive.    {See  Rkmoval.)  iL  pi.  890. 

APPRENTICE. 

L  Who  Aall  take  ApprenHcet. 

n.  Who  are  compeliaUe  to  terve, 

m.  Of  the  IndetUurei, 

IV.  Of  ike  Siamp  Duiy. 

^,  Of  the  ApprenHee  Fee. 

VI.  JwriaSctum  tf  JusHcet. 
VIL  Of  auigmng  Apprenticet. 
Vm.  (y  Parish  Apprenticet, 

TSLOfthe  Death  of  Masters. 

X.  Of  Apprentices  to  Sea  Service. 

XL  Of  App^sfUiees  to  PuNie  Charities. 
Xn.  Mpi  entices  to  Chimney  Sweepers. 
JBL  ^^mrentiees    in   Cotton   and   Woollen 
MSOs. 

I. 

Who  shall  take  Apprentices. 

I  Bj  5Efiz.  c.4.  §  25.  t^ery  householder  may 
we  any  person  above  the  age  of  ten 
jevs  and  under  d^teen  as  an  apprentice 
to  Krve  in  kusbandry  nntil  his  age  of  31 
«i4  years,  as  the  parties  can  agree,  the 
■id  retainer  and  taking  to  be  made  and 
dooe  by  indentore. 

1  Bv  SESaz.  c.4.  §  26.  persons  bdn^  houses 
mkn,  S4  yean  or  age,  inhabiting  any 
dty  or  town  corporate,  and  exercisine  any 
at,  Biyiterv,  or  manual  occupation  there, 
VHf  take  tae  son  of  any  freeman,  not  oc- 
CQ^jring  htttbmdry,  nor  being  a  labourer, 
to  mwt  as  an  apprentice,  amr  the  custom 


flf  ms  cxTT  or  London,  for  seven  years 
at  the  least,  so  as  the  term  do  not  expire 
afore  such  apprentice  shall  be  24  years  of 
age. 

3.  By  5  ESiz.  c.  4.  §  28.  every  person,  being  a 
householder,  of  24  years  of  age,  dwellmg 
in  any  mar^-foion,  not  being  a  town  cor- 
porate, may  in  like  manner  have  to  ap- 
prentice or  apprentices  the  child  or  chil* 
dren  of  any  otner  artificer  not  occupying 

,  husbandry  or  being  a  labourer,  dwelling  in 
the  same  county;  to  be  bound  in  manner 
and  form  aforesaid. 

4.  But  by  5E]iz.  c.  4.  $  29.  no  persons  dwell* 
inginsuch  market-town  or  town  corporate, 
exercinng  the  trades  recited  in  the  act, 
shall  take  any  apprentice  except  he  be  his 
son,  or  the  father  or  mother  have  an  inhe* 
ritance  or  freehold  of  9L  a  year. 

5  Bv  5  Ellz.  c.  4.  %  55.  every  clothworker, 
ftiller,  shearman,  weaver,  tailor,  or  shoe- 
maker, who  shall  have  three  arorentices, 
shall  keep  one  journeyman,  ana  for  every 
other  apprentice  above  three,  one  other 
journeyman,  on  pain  of  \0L 
Repealed  by  54Q.S.C.96. 

6.  Bv  5Eli2.  c.5.^  12.  owners  of  ships,  hoose- 
faoiders,  using  the  trade  of  fisMi^,  cannon- 
iers,and  shipwrights,  may  take  apprentices 
being  above  seven  years  of  age,  to  be  bound 
according  to  the  customs  of  the  Citt  oy 
London,  by  writing  indented  and  inroUed 
in  the  town  where  the  apprentice  shall 
inhabit,  if  a  town  corporate;  if  not,  then 
in  the  next  town  corporate. 

7.  And  the  direction  or  this  statute,  respect- 
ing the  inrolment  in  a  town  corporate, 
must  be  strictiy  pursued :  and  therefore 
where  a  boy  was  bonnd  apprentice  to  a 
mariner^  and  the  indentures  inrolled  in 
the  Trinity  House,  it  was  held  that  co- 
venant would  not  lie  on  them,  though  the 
charted  of  that  fraternity  ordains  that  the 
members  may  take  apprentices,  and  that 
such  inrolment  shall  be  good,  notmth- 
standing  the  5Eliz.  c.5.;  for  the  whole 
court  declared,  that  the  king  cannot  alter 
the  place  of  inrolment,  but  that  it  must 
be  according  to  the  statute,  Poulson*s 
Case,  l  pi.  757. 

8.  But  where  a  boy,  with  the  consent  of  his 
mother,  nut  himself  mprentice  to  a  nuh 
riner  for  four  yean,  and  the  indenture  was 
not  inroUed  in  the  town  where  the  appren- 
tice was  then  inhabiting^  nor  in  the  next 

.  coiporate  town,  pursuant  to  5  Elix.  c.5., 
ana  2  &  5  Ann.  c.6.  it  waa  hdd,  that  the 
clause  in  the  above  statute  was  made  for 
the  benefit  of  tiie  apprentice,  and  there^ 
fore  he  ought  not  to  be  prejudiced  by  tiie 
n^ect  of  the  master  to  inroll  the  indent 
tures,  which  in  this  case  were  held  good, 
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althoudi  they  were  not  tnrolled  nor  the 
stamp  duty  paid,  Regi  v.  Oaintborough, 

i.  pi.  738. 

9.  By  1  Jac.l.  c.  17.  no  hatter  or  feltmaker 
shall  retain  more  than  two  apprentices  at 
the  same  time,  nor  those  for  any  less  term 
than  $even  yeart,  on  pain  of  sl.  a  month, 
except  the  apprentice  be  his  own  son, 
bound  for  seven  years,  and  the  term  do 
not  expire  till  ha  be  of  the  fiill  age  of  22 
years. 

10.  By  13  &  14Car.2.  C.5.  §18.  iVbrfMcA 
weavers,  employing  two  apprentices^  shall 
employ  also  two  journeymen;  and  no 
master  weaver  under  the  r^ulation  of 
imd  trade  shall  have  more  than  two  ap- 
prentices at  the  same  time,  or  any  work 
Doy  to  weave  in  the  said  trade  of  wonted 
weamng,  on  pain  of  Si,  a  month. 

11.  By  1 7  G.  3.  c  33.  master  dyers  within  the 
counties  of  Middlesex,  Essex,  Surreif,  and 
Kent,  may  take  as  many  apprentices  as 
they  please. 

12.  A  bye-law  made  l^  a  company  in  a  cor- 
poration to  restrain  the  numoer  of  appren- 
tices to  be  taken  b^  any  of  the  members 
is  void,  Rex  v.  Cooper^  CompoMf  iff  New 
castle,  7  T.  B.  543. 

n. 

Who  are  compellahle  to  serve, 

19.  By  5£li2.  c.4.  §55.  if  any  person  re- 
quired to  be  an  apprentice  as  the  act  de- 
scribes, shall  refuse  so  do,  the  housekeeper 
requiring  may  complain  thereof  to  one 
justice  of  the  county,  or  to  the  mayor  of 
the  town,  who  may  send  for  the  person  so 
refusing  to  be  an  apprentice,  and  if  he 
again  refuse,  may  commit  him  until  he 
shall  comply. 

14.  But  no  person  shall  be  obliged  by  this 
statute  to  become  an  apprentice  other 
than  such  as  be  under  twentysme  yean  of 
age. 

m. 

Of  the  Indentures. 

15.  By  5Eliz.  c.4.  §25.  an  apprenticeship 
can  only  be  created  by  indbntuse. 

16.  And  by  5£iiz.  c.4.  ^41.  all  indentures, 
covenants,  &c.  for  taking  an  apprentice 
otherwise  than  is  by  this  statute  ordained, 
shall  be  voic^  and  the  person  taking  sudh 
an  apprentice  shall  forfeit  10^ 

17.  By  5£liz.  c.4.  §42  &  43.  persons  bound 
by  mdenture,  albeit  they  shall  be  wittiin 
tne  age  of  twenty-one  years,  shall  be  com- 
pellsible  to  serve. 


18.  The  indentures  mart  reteht  the  penon 
bound  as  an  apprentice;  for  unless  he  be 
retained  as  an  apprenticef  he  is  only  so 
articled  servant,  though  he  be  bound. 

19.  For  all  the  cases  respecting  settlements, 
where  it  has  been  held,  that  the  puper 
was  not  a  hired  servant,  have  spoken  of 
the  pauper  as  an  apprentice,  soMihvtht 
was  to  serve  as  such,  Bexr.  IMe  BoUim, 

,    ii.  pi.  3 16. 

20.  But  a  contract  of  apprenticeship  may  be 
formed  without  using  the  term  ^  appren' 
iice;**  for  whether  it  be  an  apprentice- 
ship or  a  hiring  and  service  depenoson  the 
intention  of  &e  parties,  which  is  to  be 
collected  from  the  whole  of  thor  agre^ 
ment.  Rex  v.  Lmndon,     *        ii.  pL  507. 

21.  See  Rex  Y.  Highnam,  ii.  pL501. 

22.  But  by  31 G.  2.  ell.  although  the  in> 
strument  by  which  the  contract  is  fonned 
should  not  be  indented^  yet  this  defect 
shall  not  prevent  an  apprentice  from  gsin- 
ing  a  settlement. 

25,  Therefore,  where  a  master  sent  his  foot- 
boy  to  a  barber  to  learn  to  dress  and 
shave,  for  which  the  master  gave  the  bsr- 
ber  a  fee  of  51,,  and  entered  mto  sn 
agreement  that  the  boy  should  stay  with 
him  so  long  a  time,  it  was  held,  that  this 
was  not  an  apprentice^ip,  for  there  was 
no  covenant  on  the  part  of  the  boy  to 
serve  the  barber  as  an  apprentice^  Chester' 
JMd'sCase,  i.  pi.  6S5. 

24.  And  also  the  retainer  must,  for  eveiy 
other  purpose,  except  that  of  gainiag  a 
settiement,  be  by  indent  ites;  and  thoe- 
fore  where  the  writing  by  which  one  per* 
son  agreed  to  serve  another  for  seven  j^art 
begun,  "This  inoentube  witneneth, 
&C.''  but  was  in  fact  a  deed  poll,  end  not 
an  indenture,  it  was  held,  that  the  laa^ 
cocdd  not  maintun  any  action  upon  it 
against  a  person  for  enticing  away  and 
detaining  his  appbenticb.  Smith  ▼.  Birdi, 

i.  pL6S8. 

25.  So  also  an  agreement  to  execute  inden- 
tures of  apprenticeship  will  not  consitute 

,  a  sufficient  binding  under  5  Eliz.  c.  4.  al- 
though a  service  oi  seven  of  years  is  per- 
formed under  it;  for  there  must  be  an 
indenture  duly  ezecuted.  Rex  y.  Stratton, 

i.  pL658. 

26.  Therefore  where  John  Gay,  an  adult, 
agreed  iRiih  Burridge,  a  stone-mason,  to 
bmd  himself  apprentice  to  Burndge  for 
dx  years,  who  was  to  find  board  and  lodg- 

.  ing,  and  Gqy  was  to  work  with  him  askis 
apprentice^  hut  no  indentures  were  ever 
executed ;  it  Was  held  no  apprenticeship^ 
though  Gay,  in  pursuaoce  df  the  agree- 
ment, worked  wiui  him  as  his  apprentice 
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fix  nodjr  ux  ymn,  iter  t.  Wkitcbweh 
Caoakorwm,  i.  pi.  695. 

17.  Ajk2  of  course  where  there  are  neither 
a^aUrei  nor  agreement,  but  only  a  bind- 
'of  bypanl^  there  can  be  uo  apprentice- 
iba  S4U  V.  Jfawnam^  i.  pL  634. 

SS.  For  the  binding  must  «/ttf  be  by  deed, 
althou^  as  to  settlements,  it  need  not 
be  udeiUed,  Bes  v.  DUdungham^ 

it.  pL  545. 
S9l  ^j  5£Iiz.  C.4.  §41.  all  indentures,  co- 
Tenants,  promises,  and  bargains  for  taking 
apprentioes,  made  contrary  to  the  direc- 
uoflg  (^  this  act,  are  void,  and  the  master 
shall  IbrfeitfiM'  erery  apprentice  10/., 

i.  pL 

30.  Bat  this  shall  not  afiect  the  customs  of 
Loodo9  and  Norwich  respecting  |he  taking 
aparentices,  5  Eliz.  c.4.  §  40. 

31.  By  sEliz.  c.4.  §  42,  persons  under  the 
{^  of  twenty-one,  binding  themaelyesBp* 
prendces  by  mdeniure  according  to  the 
teoor  of  this  act,  although  not  according 
to  tbe  custom  of  the  city  of  London,  shall 
beboand  to  senre  for  the  years  in  their 
KTcnl  indentures  contained,  as  amply 
mikrgdy  to  every  intent  as  if  the  same 
appimke  were  of  full  age  at  the  time  of 
aafciDg  such  indeotures. 

3S.  Bat  allhough  an  mfani  may  voluntarily 
bind  himself  apprentice,  and  if  he  con- 
timie  apprentice  for  seven  years  may  have 
the  freeoMn  to  exercise  his  trade,  yet  nei- 
ther at  coauioa  law,  nor  under  the  5  Eliz. 
c  4.  can  he  be  sued  upon  the  covenant  of 
Ui  iadentore^  GUbert  v.  Fletcher, 

i.  pi.  684. 

53.  And  every  indenture  of  an  infant,  ex- 
cept of  a  palish  apprentice,  is  voidable  at 
hisdectioii  am  his  attaining' his  maturity, 
EtpaHe  Davis,  L  pi.  640. 

34.  It  is  therefore  usual  for  the  father,  or 
some  other  friend,  of  the-. apprentice,  to 
becone  bound  with  him  for  performance 
of  the  covenants-  of  the  indentures;  for 
where  the  father  and  son  on  the  one  part, 
end  the  master  on  the  other,  mutually 
eovenaqt  and  agree,  fta  an  action  will  lie 
agVQst  both  father  and  son,  although  the 
breach  is  committed  by  die  son  only, 
WiUiey  Y.  LoftuSt  i.  pi.  5 10. 

3&Por,  per  Lord  Mansfield,  nothing  is 
dearer  than  that  the  father  is,  in  such 
esse,  bound  for  the  performance  of  the 
eofcoant  by  the  son,  Brtoich  v.  Ewwgton, 

i.  pi.  659. 

3t.  A  father  has  at  the  compion  law  no  au- 
thority to  bind  his  infant  son  apprentice 
without  hu  assent,  and  conse(}uentIy,  where 
an  indenture  of  apprenticeship  was  execut- 
ed by  the  master  and!  father  of  t^e  appren- 
tica,  bat  not  also  by  the  ttppMntice  mm* 


self:  held  that  it  was  invalid,  and  that  no 
settlement  could  be  gained  under  it,  Se» 
V.  Amesby,  i.  pi.  642. 

37.  Indentures,  though  the  counter  part  be 
not  executed  by  the  master,  shall  not  pre* 
vent  the  person  bound  from  deriving  the 
effect  of  an  apprenticeship  from  them,  Mex 
V.  St,  Petei^s,  ii.  pi.  495. 

38.  For  the  binding  ofparisk  apprentices 
was  authorised  by  45  Eliz.  c.  S.  f  5.  long 
before  the  statute  8  &  9  Wil.  J.  c.  30.  §5. 
which  requires  a  counterpart,  Rex  Y.JPUetp 

ii  pL  500. 
30.  And  a  parish  apprenticeship  is  gpqd  al- 
though the  apprentice  does  not  sio)  the 
de^Bex  v.  St.  Nicholas,  ii.  pL50S. 

40.  A  binding  to  a  master,  under  the  age  of 
twenty-one  years  is  good,  Bex  v.  St.  P#- 
trox,  ii.  pi.  504, 

41.  Indentures  of  apprenticeship  made  under 
,  the  5  Eliz.  c4.  may  be  revoked  by  the 

mutual  consent  of  those  who  are  parties 
thereto ;  and  if  an  apprentice  leave  his 
eenrice  with  his  master's  consent,  the  mas- 
ter cannot,  in  an  action  of  covenant,  say, 
that  he  revoked  such  consent,  Barler  v. 
Dennis,  i.  pi.  626* 

42.  But  although  the  parties  cannot  tak^ 
advantage  of  their  own  act,  yet  an  agree* 
ment  to  cancel  indentures  snail  not  affect 
third  persons ;  and  therefore,  where  a  mas- 
ter gave  up  indentures  to  his  son,  who  was 
his  apprentice,  and  the  ^>prentice,  before 
they  were  actually  cancelled,  became 
chargeable  to  the  parish,  it  was  held,  that 
with  respect  to  the  parish  the  apprentice- 
ship continued,  Bex  v.  Thursley,  i.  pi.  627. 

43.  So,  where  a  parish  apprentice  was  bound 
till  he  should  attain  the  age  o£  24  years^ 
and  by  a  formal  agreement  between  his 
master  and  himself  ne  was  discharged  froin 
his  apprenticeship  and  the  indentures  de-» 
liverea  up ;  it  was  held,  that  the  appren^ 
ticeship  was  not  detemuned,  because  the 
apprentice  being  under  age,  he  could  not 
consent  to  dissolve  the  contract,  Bex  v. 
Austery,{9ee,  infra,)  i.  pi,  709. 

44.  But  where  a  person  was  bound  for  seven 
years,  and  served  five,  and  then  lefl  his 
master's  service,  and  the  indentures  were 
sifterwards  exchanged  between  the  appren- 
tice's father  and  tne  master,  with  tne  ap- 
prentice's consent,  it  was  ^eld,  that  the 
exchanging  of  the  indentures  amounted  to 
a  canoeiUng.  of  them,  and  of  course  to  a 
determination  of  the  apprenticeship.  Rex 
V.  St*  Mary  Kallendar,  L  pi.  635. 

45.  So,  where  a  boy  eight,  years  and  a  half 
old  bound  himself  for  seven  years  by  in- 

V  denture  with  his  father's  consent,  who 
was  a  party  th^n^,  and  after  a  service  of 
a  year  and  a  half  the  indenture  was  de- 
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strojed  bf  consent  of  the  metter,  the 
ikther,  ana  the  apprentice,  the  apprentice- 
ship was  dissolves,  jind  the  boy  at  liberty 
to  bind  himsdf  apprentice  to  another 
master.  Res  t.  fVeddmgton,        i.  pi.  6S6* 

46.  So  also  where  a  person  was  bound  for 
seren  years,  and,  when  he  had  attained 
the  age  of  21,  gave  his  master  l/.  U.  to 
dischaige  him  from  his  apprenticeship,  and 
the  master  gave  him  a  discharge  under  his 
hand,  the  court  were  of  opinion,  that  if 
the  indenture  had  not  been  deitroyed, 
but  had  remained  uncancelled  in  the  mas- 
ter's hands,  yet,  after  this  agreement  with 
his  apprentice,  then  at  full  age,  he  could 
not  have  used  the  indenture  against  the 
apprentice,  Rex  t.  JutHce»  of  Devonshire^ 

i.  pi.  657. 

47.  But  if  the  indentures  of  an  infant  ap- 
prentice remain  uncancelled,  the  consent 
of  the  master  that  the  apprentice  shall 
serve  another  person  will  not  dissolve  the 
apprenticeship,  Rex  v.  St,  Mary,  Lambeth, 

ii.pl.  571. 

4a.  Nor  is  the  bankruptcy  of  the  master  a 
cancelling  of  the  indentures.  Rex  v.  Ruck- 
ington,  i.  pi.  650. 

4^.  Nor  does  an  apprentice  leaving  his  mas- 
ter's service,  ana  going  into  the  king's 
service,  with  his  master's  approbation, 
cancel  the  indentures.  Rex  v.  Hmdrmg^ 
ham,  i.  pL  641. 

50.  Therefore,  where  an  infant  bound  him- 
self apprentice  on  4th  December  1 792,  for 
five  years,  and  eloped  fi*om  his  master's 
service  and  went  to  sea  for  a  year,  during 
which  time  he  came  of  age,  and  aflerwarcu 
returned  into  his  master's  service;  the 
court  said,  that  even  supposing  the  inden- 
tures voidable,  the  mere  act  of  his  quitting 
his  master's  service  was  not  an  avoidance 
of  them,  Aihcrofl  v.  Rertlet,        i.  pi.  549.- 

51.  So,  where  an  apprentice  agreed  verbally 
with  his  master  to  give  him  7/.  for  the  re- 
mainder of  his  time,  the  master  to  keq> 
die  indentures  till  die  money  was  paid; 
it  was  hcdd  that  the  indentures  conUnued 
tmtil  the  condition  was  performed.  Rex  v. 
C^ppmg  Warden,  ii.  pi.  550. 

52.  By  5  Elis.  c  4.  i  26.  the  persons  thereby 
*    authorized  to  1»ke  apprentices  shall  take 

them  **  to  serve  and  oe  bound  by  tnden- 
ture  as  apprentices,  by  the  custom  of  Z^on- 

'  don,  for  seven  years  at  least;"  and  all  in- 
dentures otherwise  made  are  declared  void. 
Repealed fy  S4Q.8.c,96, 

55.  The  statute  5EKz.  c.4.$26.  only  ren- 
ders indentures  by  which  the  party  u 
bound  for  less  than  seven  years,  voidaUe 
'hy  the  parties  themselves,  and  not  void. 
Rem  V.  Si.  Jfi^icholas,  Ipswich,     i.  pi.  651. 

54.  But  an  apprentice  running  away,  from 
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bis  nuwter  k  not  airoidiag  the  bdeotovH. 
therefore  where  an  infiut  was  bound  bf 
indenture  for  sir  years  only,  and  was  com- 
mitted for  running  away,  it  was  innsted, 
that  the  binding  was  contiaiv  to  the  5  Qis. 
c.  4.  which  requires  it  to  be  for  seren  yean 
at  the  least,  and  that  the  apprentice  bad 
done  eveiY  thine  in  his  power  to  afwd 
this  voidable  inaenture ;  but  the  oowt 
held  otherwise,  Rex  v.  Evered,  i.  pL  638. 

55,  And  even  a  binding  for  four  yean  hsi 
been  held  sufficient  to  gun  a  lettlemeiit, 
for  its  voidability  cannot  be  taken  advan- 
tage of  except  by  the  parties  themselTei, 
Rex  y. St.  NichiJas,  Ipswich,      Lpl.6aL 

56.  But  a  binding,  though  defective  in  omit' 
ting  part  of  the  form  required  l^  45Elii. 
c.  2. 1 5.  and  voidable  between  the  parSm, 
yet,  if  not  avoided,  shall  be  good  for  the 
purposes  of  gaining  a  settlement,  Res  v. 
St,Fetrox,  ii.pl.  496. 

See  Settlement  by  Apprenticeship. 


IV. 


Of  the  Stamp  Duty. 

57.  What  stamp  duty  shall  be  paid  on  every 
indenture  of  apprenticeship,  ezcq)ting  tbe 
indentures  of^  parish  apprentices.  See 
statute  SSQ.S.  c.  184. 

58.  Each  part  of  the  indenture,  except  in 
the  case  of  parish  apprentices,  must,  if  no 
fee,  or  a  fee  under  50/.  be  given,  be  stamped 
with  a  20«.  stamp. 

59.  An  agreement  to  assign  an  apprentice 
must  be  stamped  pursuant  to  the  statate, 
Rex  V.  St.  Paulas,  Bedford,  i.  (^  655. 

60.  By  8  Ann.  c.  9.  §  32.  also  a  duty  is  inu 
posed  of  6d.  for  every  26f .  on  eveiy  sum 
of  50/.  or  under,  and  !«.  for  every  20f.  on 
all  sums  above  50/.  given,  paid,  contracted, 
or  acreed  for,  with  or  in  relation  to  eveiy 

.  derk,  apprentice  or  servant ;  and  propor- 
tionably  for  greater  or  lesser  sums;  woich 
duty  shall  be  paid  by  the  master  or  mis- 
tress. 

61.  By  8  Ann.  c.9.^55.  the  monies  paid  or 
agreed  to  be  paid  with  every  c\m,  ap- 
prentice, and .  servant,  shall  be  truly  in- 
serted and  written  in  words  at  leneth  in 
the  indenture  or  other  writing  whi<£  con- 
tains the  covenants,  &c.»  for  such  service; 
and  such  indenture  or  writing  shall  bear 
date  upon  the  day  of  signing,  seafing,  or 
otherways  executing  the  same;  upon  pain 
to  every  master  or  nnstress  of  douUe  the 
sum  given,  one  moiety  to  the  kins,  and  the 
other  to  the  informer,  with  full  costs^  to 
be  recovered  by  action,  See.  within  one 
year  afier  the  term  appointed  for  the  ser- 
vice is  expirad. 


J^fHWHotJ- 


DIGEST* 


[IV.  SimpDu^. 


O.  By 8AH.C. •$5ff.  the  eomroWonenof 
the  tuap  office  are  to  provide  two  ad- 
Moul  ttamf^  denoting  the  nxpenny  and 
Ikiiatt^  dotieB ;  and  all  indentures,  &c., 
cncoted  in  the  bills  of  mortality  shall  be 
tfiBiped  atTHB  STAMP  OFFICE  at  Somenct 
Amp,  and  the  duties  paid  to  the  receiver- 
noil  within  ote  maniA  from  the  date  of 
m'mdtaum, 
OL  Bjr  8  Ann.  c  9.  §  37.  all  sach  indentures, 
Ac,  executed  in  any  other  part  of  Great 
Sriam,  shall,  at  the  option  of  the  party, 
beseotetdier  to  the  stamp  otBce,  or  to 
sooe  of  the  collectors  residing  without 
die  bills  of  mortality,  within  two  numths 
Ar  the  date  of  such  indentures,  and  the 
ibties  paid  thereon ;  and  in  case  the  aaid 
pajraent  shall  be  made  immediately  to  the 
recener  general,  the  indenture  shall  be 
ibrtfawith  stamped  with  one  of  the  new 
ttaops;  but  if  made  to  the  collector,  he 
dttU  indorse  on  such  indenture  a  receipt 
far  die  monies  so  paid  in  words  at  lengtn, 
benog  date  the  aav  on  which  such  pa^- 
BCBt  ihall  be  macfe,  and  subscribe  his 
BiBie  thereto,  and  then  deliver  back  the 
Bteme  to  the  bringer  thereof. 
H  J^  s  Ami.  c  9.  §  9S,  the  indenture,  &c., 
M  adofied,  if  nude  within  50  miles  from 
thebiOi  of  mortality,  shall,  wiikm  three 
■osAb  after  the  date  thereof,  and  if  made 
■t  WBf  greater  distance,  within  six  months 
after  the  date  thereof,  be  brought  or  sent 
to  ni  STAJCF  OFTICB  iu  London,  and  im- 
nediscely  stamped,  as  the  case  shall  re- 
qsire. 

tt  %  8  Ann.c.9.  §  39.  all  indentures,  ftc., 
vhereia  shall  not  be  truly  inserted  the  full 
nn  leedTed  with  such  apprentice,  &c.,  or 
vhich  shall  not  be  stamped  according  to 
the  tenor  of  this  act  within  the  time 
iaoted,  shall  be  vM,  and  not  available  in 
■7  eoort,  and  the  apprentice  be  inomahle 
of  being  free  of  any  aty,  &c.,  or  of  follow- 
■fthemtended  trade. 

M.  Bj  8  Ann.  c  9.  §  40.  But  this  act  shall 
lot  extend  to  apprentices  put  out  at  the 
OBDon  or  pubiic  charge  of  any  parish. 

^i  fif  8  Ann.  c.  9.  §  45.  no  indenture  re- 
fond  by  diis  act  to  be  stamped  shall  be 
9*01  m  evidence  in  any  suit  brought  b^ 
^fsrfiet,  unless  the  party  producing  it 
^  nnt  make  oath,  that  the  sums  insetted 
Wean  that  were  paid  on  behalf  of  the 

Ck  Bf  8  Ann.  c.  9.§  45.  and  where  any  thmg, 
^  being  money,  shall  be  given,  &c.,  to 
■ijBiaater  or  mistress  with  any  appren- 
tice for  whom  a  duty  u  chargttUe  by  this 
«t,  the  duty  shaU  be  paid  to  the  full 
*>iDe  of  the  tfamg  given* 
▼OL.  r. 


69.  By  9  Ann.  c.  81.  $  te.  if  any  matter  or 
mistress  shall  nedect  to  pay  the  rataes  or 
duties,  they  sbsll  forfeit  fifty  poonds, 
one  moiety  to  the  king,  the  other  to  him 
who  shall  sue  for  the  same,  &c. 

70.  If  a  person  agree  to  go  apprentice  to 
another,  and  enter  upon  the  service  ac- 
cordingly, and  after  a  trial  of  three  months 
is  bound  apprentice  by  indenture,  but  the 
indentures  are  dated  at  the  time  they 
entered  on  the  service,  and  not  at  the  time 
of  the  execution,  the  indentures  are  ab- 
solutely void  to  all  intents  and  purposes 
by  8  Ann.  c.  9.  §  55,  Cuerden  v.  Letand, 

i.  pi.  645. 

71.  So  alao  where  a  mother  bound  ner  son 
apprentice,  and  paid  1/.  to  the  master, 
which  sum  was  recited  in  the  indenture, 
pursuant  to  8  Ann.  c.  9.  §45.  but  the  six- 
pence duty  was  never  paid,  nor  the  inden* 
tures  stamped  with  the  additional  stamp, 
th^  were  neld  void  ab  initio,  Cuerden  v. 
Leumdf  L  pi.  645. 

72.  So  also,  if,  on  production  of  the  inden- 
tures, they  are  not  stamped,  though  the 
duty  paid.  Rex.  v.  Uanvari  Dyffryn  Ctwyd^ 

LpL647. 
75.  S.  P.  Rex  V.  JEdgeworth,  ii.  pi.  68. 

74.  S.  P.  Rex  V.  Diichingham,      11.  pi.  505. 

75.  So  an  agreement  of  apprenticeship  en- 
tered into  with  a  view  to  save  the  expences 
of  indentures,  and  to  avoid  the  payment 
of  the  duties  imposed  by  8  Ann.  c.  9.  §  59. 
is  void  and  of  no  efiect,  Rex  v.  Highnam, 

i.  pi.  651. 

76.  But  in  cases  where  the  indenture  is  not 
produced,  and  evidence  is  given,  that  in- 
dentures actually  existed,,  and  were  duly 
executed,  the  court  will  presume  that  thev 
were  r^nolarly  stamped,  and  the  dutv  pud. 
Rex  V.  East  Knoyle^  i.  pi.  644. 

77.  But  before  parol  evidence  is  given  of 
the  contents  of  indentures,  proolaust  be 
imule  of  their  being  lost,  Rex  v.  Badby, 

1.  pi.  649. 

78.  The  sessions  presumed  that  an  indenture 
of  apprenticeship  executed  50  years  be- 
fore,  and  under  which  the  apprentice  had 
regubiriy  served  his  time  for  seven  years 
when  the  indenture  was  civen  up  to  him» 
and  proved  to  be  lost,  and  when  the  parish 
in  wnich  he  was  settled  under  such  inden- 
ture had  relieved  him  for  the  last  19  years, 
was  properly  stamped  in  proportion  to  the 
apprentice  fee  of  1 8^  received  b^  the  mas- 
ter, although  the  deputy  re^ster  and 
comptroller  of  the  stamp  duties  proved 
that  it  did  not  appear  in  the  office  that 
any  such  indenture  had  been  stamped  or 
enrolled  during  that  period;  and  thejudge- 

b 


ice.] 


lUGEST. 


[IV.  Xmi^lhl^ 


ment  of  the  justices  was  confirmed  in  B«  R* 
Meg  V.  Lonff  Buckby,  i.  pi.  658. 

79.  The  additionai  stamp  is  only  required 
where  the  money  or  other  thing  is  gWen, 
paid,  contracted,  or  agreed  for,  with  or  in 
relation  to  the  apprentice ;  and  therefore 
where  the  mother  of  a  lad  proposed  to 
put  him  out  an  apprentice,  but  the  intended 
master  refused  to  take  him  because  he 
wanted  clothes;  and  the  grandfather  agreed 
to  give  the  master  1^  lOs.,  which  the  mas- 
ter was  to  and  did  lay  out  for  the  boy  in 
clothes,  the  court  held,  that  there  was  not 
any  such.stamp  necessary  on  this  account ; 
for  .the  statute  means  monej'  given  for  the 
benefit  of  the  roaster,  and  in  this  case  he 
laid  out  the  money  merely  as  an  agent  to 
the  boy's  friends.  Rex  v.  Northowram^ 

i.  pi.  645. 

80.  And  where  no  consideration  money  is 
given,  the  indentures  do  not  require  a 
stamp.  Rex  v.  St.  Peter* $9  CAeiier^ 

i.  pi.  646. 

81.  Money  given  by  the  parish-officer  (in 
the  case  of  a  voluntary  binding)  as  the 
conudcration  of  taking  an  apprentice  is 
not  liable  to  the  duty  imposed  by  the  8  Ann. 
c.  9.  §  35,,  for  it  comes  within  the  excep- 
tion to  it  in  sect.  40.  as  being  at  the  public 
charge  of  the  parish;  neither  is  any  duly 
payable  for  any  consideration,  unless  it 
be  given  to  the  master  or  mistress  of  the 
apprentice.  Rex  v.  St,  Petrox,  DartmotUh, 

i.  pi.  65Z, 

82.  So  where  in  an  indenture  6i.  was  the 
sum  mentioned  to  have  been  given  to  the 
master  as  a  fee  with  the  apprentice,  the 
court  resolved,  that  the  statute  intended, 
that  when  more  than  50/1  were  paid,  a 
twentieth  part  thereof  should  be  piud  (br 
duty,  and  &  fortieth  part  when  the  sum  was 
under  50^. ;  but  that  in  the  present  case 
there  would  not,  under  this  mode  of  cal- 
culation, be  any  coin  small  enough  to  pay 
the  duty  in,  and  de  minimii  non  curat  lex, 
Baxter  y.  Faulam,  i.  pi.  648. 

89.  So  also  where,  in  indentures  of  appren-. 
dcesfaip,  there  was  a  covenant,  that  the 
fiither  would  provide  the  apprentice  in 
neat,  drink,  washing,  lodging,  and  clothes, 
and  that  the  master  should  pay  the  ap- 
prentice SL  a  year  in  consideration  of  his 
nithfiil  services,  and  of  the  due  perform- 
ance of  the  covenants,  the  court  seemed 
to  think,  that  the  indentures  did  require  a 
•tamp  under  8  Ann.  c.  9.  §  41.  because  the 
judge  could  not  enter  into  a  discussion 
whether  the  5L  per  annum  paid  by  the 
master  were  equivalent  for  the  necessaries 
provided  by  the  father  of  the  apprentice, 
Pennmgtim  v.SudaU,        -i.  pi.  650.  noHs. 


84.  But  diis  point  waa  afterwafJs  mors 
solemnly  decided.  Thus,  where  it  was 
agreed  in  the  indentures,  that  **  suffident 
meat,  drink,  apparel  of  all  kinds,  phjsic, 
sui]^y,  and  lodging  and  all  other  neces- 
saries, during  the  said  term,  shall  be  fomid 
and  provided  for  the  said  appreBtice  by 
the  said  father,  and  tor  which  purpose 
the  master  is  to  allow  him  44.  a  week 
during  the  said  term,"  the  court  hdd 
the  indentures  good,  although  thev  were 
not  stamped  and  no  duty  paid,  ror  the 
court  will  presume  the  equivalent  where 
there  is  nothing  before  them  to  shew 
that  it  was  so.  Rex  v.  Portsea, 

L  pL650. 

85.  So  also  where  in  an  indenture  the  sp- 
prentice  covenanted  that  he  would,  ^  st 
nis  own  ezpence,  provide  for  himself  mest, 
drink,  washing,  lodging,  apparel,  and  ohv- 
sic,  at  all  times  during  the  term,  ana  the 
master  covenanted  to  pay  him  Ss.  a  week 
for  the  Brst  three  years,  and  7««  a  w^ 
for  the  remainder  of  Uie  term,"  the  in- 
denture was  held  not  to  remii^e  the  addi- 
tional stamps  imposed  by  8  Ann.  o.9k  §45. 
Rex  V.  IVidton  Dale,  i.  pl-«52. 

86.  And  where  an  indenture  .was,  that  the 
lather  of  the  apprentice  would,  at  his  own 
charge,  find  anci  provide  for  b»  son  good, 
competent,  and  sufficient  meal^  dckik,BOd 
lodging  on  every  Sunday  in  the  year  dur- 
ing the  said  term,  and  would  provide  him 
with  clothes  and  apparel  of  all  sorts  (tf- 
cept  working  aprons  and  shoes),  and  .the 
master  covenanted  to  provide  him  with 
meat,  drink,  and  lodging,  except  on  ftjH 
days,  during  the  term,  ue  court  thoiuht 
the  point  so  clearly  settled,  that  thejr 
would  not  sufier  it  to  be  ai^ed,  Bex  v. 
Leightm,  I  pl-^^' 

87.  A  master  stipulating  for  4d.  out  of  cvoy 
shilling  of  the  earnings  of  his  apprentice  » 
no  benefit  to  him  within  the  meaniag  o\ 
the  statutes  8  Ann,  c.9.  and  9  Ann.  c.«i« 
for  which  an  additional  duty  is  to  be  paio» 
for  a  master  is  by  law  intitled  to  the  whole 
of  what  his  apprentice  earns,  R^'^''^^ 
tase,  i.  pl-flf- 

88.  Where  a  sum  agreed  to  be  gjven  wp 
an  apprentice  was  Si.  Ss.,  which  was  in- 
serted in  the  indenture  and  the  duty  p0<i 
accordingly,  it  was  held  sufficient  ynttan 
8  Ann.  c  9.,  though  in  fact  only  4A  4#.  were 
paid ;  for  « the  full  sum  received,  given, 
paid,  agreed,  or  contracted  for,**  «*^ 

auired  by  the  act,  was  inserted  an^  » 
uty  paid  for  it|  and  the  stamp  use'*  ^ 
of  the  same  description,  and  the  "!J?y^ 
propriated  to  the  same  fund  as  u  on*/ 
4A  4*.  had  been  in  serted  and  p»d  for,  anp* 


JtfpftmKC^ 
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pooBi  tbc  would  hare  nifficed,  Bex  r, 

Kiyuim,  i.  pi.  657. 

89.  Ib  an  indenture  of  apprenticeship,  a  co- 

ramc  by  the  apprentice  to  allow  his  raas* 

(er  2f.  a  week,  and  to  have  wages  and 

jionde  ibr  hinuelf  durinff  die  term,  does 

■oe  regime  the  adtfitionaf  stamp  required 

k]r  44  u.  3.  c  98.  upon  an  indenture  where 

I  nm  of  mooey  is  contracted  for  by  the 

apprentice,  Reje  v,  Bradfirdy      i.  pi.  659. 

90,  Money  given  by  parish  offieen  (in  the 
aot  o(  B,  Toluntary  binding)  as  the  con- 
flderatioa  of  taking  an  anprentice,  is  not 
fisUe  to  the  duty  imposed  oy  8  Ann.  c.9. 
{55.;  for  it  comes  within  the  exception 
of  8  Ann.  c  9.  §  40.,  as  being  at  the  pub- 
ic dargi  of  the  parish,  Rejf  v.  St  Petrox, 

i.  pi.  653. 

91.  By  IsG.  S.  c  22.  §  24.  if  any  master  or 
DMreK  ne^ect  to  pay  the  said  rates  and 
duties  withm  the  respective  times  limited 
bf  sAnn.  c.9.  anci  9 Ann.  c. 21.  they 
nsU  farther  forfeit  for  every  neglect 
MAt  the  rates  and  duties  charged. 

91  By  18  G.  2.  C.22.  $25.  if  any  appren- 
tice; Ac,  on  the  neglect  of  hb  master  or 
nittren  to  pi^  the  said  rates  and  duties, 
ifaafl,  on  notice  to  his  master  or  mistress, 
pijrdie  ml  rates  and  duties,  and  also  the 
podties  and  forfeitures  of  this  act,  within 
one  year  after  the  same  became  incurred, 
ndi  apprendce  mav,  within  three  months 
afterwards,  demand  back  the  apprentice- 
fee,  and  if  the  same  be  not  paid  within 
llifee  months  afler  such  demand,  he  may 
itcofer  the  same  by  action,  and  shall  be 
Uiaiged  from  his  apprenticeship. 

99.  Bt  18 G. 2.  C.2.  §^6.  such  apprentice 
dttu  have  the  same  benefit  of  the  time  he 
ihall  have  served  as  he  could  have  had  in 
case  of  any  assignment  or  turning-over  to 
inyaew  master  or  mistress. 

M.  By  soG.  2,  C.45.  §  5.  if  any  master  or 
Distress  who  shall  become  liable  to  the 
Mile  duties  shall  pay  them  to  the  persons 
^  OQ|ht  to  receive  them,  and  also  ten- 
^  the  indentures  to  be  stamped  at  any 
IBM  within  two  years  after  the  end  of 
^  apprenticeship,  and  before  any  suit 
fcr  diera  is  commenced,  the  indentures 
^  be  good  and  available  in  law  and 
fP^t  >nd  the  apprentice  as  capable  of 
^<y«ing  his  trade  as  if  the  nngle  duties 
■d  been  regularly  pud. 

^' Bjr  8oG.  2.  c  45.  §  6.  if  any  a^rentace 
wl,  after  sndi  double  duties  incurred, 
Bike  reqoest  in  writing,  before  one  wU^ 
JjJ*^  to  his  master  or  mistress,  to  pay 
™eni,  and  shall  on  the  neglect  of  his  mas- 
^^or  oustress  to  pay  Uie  said  double 
Wei  within  thret  months  after  such  re- 


quest, pay  the  same  at  any  time  within 
two  years  after  the  determination  of  his 
apprenticeship,he  may,  within  three  months 
after  such  payment,  demand  of  his  master 
or  mistress  double  the  apprentice-fee;  and 
if  the  same  be  not  paid  within  three 
months  after  such  demand,  he  may  recover 
the  same  by  action;  and  shall,  immediately 
after  such  payment*  and  upon  signifying 
by  writing  under  his  hand  ttiat  he  desires 
to  be  discharged  from  his  apprenticeships 
be  discharged  from  the  same. 

96.  By  20  G.2.  c.  45.  §  7.  he  shall  have  the 
same  benefit  of  the  time  served  as  if  he 
had  been  assigned  or  turned  over. 

97.  By  20  G.  2.  c.  45.  §  8.  if,  where  any  pro- 
secution shall  be  commenced  against  ahy 
master  or  mistress  for  penalties,  the  ap- 
prentice shall  pay  such  double  duties 
within  two  vears  after  his  apprenticeship 
expires,  the  mdenture  shall  be  good,  &c. 

98.  6y  5G.2.  c.  46.  §18.  the  CHAMBEa- 
LAiN  or  other  proper  officer  of  every  city, 
&C.,  where  any  apprentice  obtains  his  free- 
dom by  servitude,  shall  enrol  the  name  of 
every  apprentice  who  shall  be  placed  out 
within  such  city,  the  name  of  the  master 
and  mistress,  the  apprentice-fee,  the  trade^ 
and  the  dates  of  the  indenture,  on  pain  of 
20/1 

99.  By  5G.  3.  C.46.  §19.  all  printed  in- 
dentures shall  have  the  notice  or  memoran- 
dum described  in  the  act  printed  under 
the  same. 

100.  By  5G.3.  c.46.  €  41.  penalties  inflict- 
ed by  this  act  shall  co  one  half  to  the 
kingj the  otberto  the  informer. 

101.  An  indenture  of  apprenticeship  exe- 
cuted before  the  passing  of  the  44  G.  J, 
c.  98.  must  be  stamped  with  the  premium 
stamp  prescribed  by  the  statute  8  Ann. 
C.9.,  and  where  such  an  indenture  was 
stamped  at  the  time  of  its  being  produced 
in  evidence,  with  the  stamp  required  by 
the  SSG.Z'  c.  184. ;  but  not  within  the 
time  prescribed  by  the  statute  of  Anne : 
held,  that  the  indenture  was  wholly  void, 
and  that  the  pauper,  by  serving  under  it, 
sained  no  settlement.  Rex  v.  Chipping 
Norton^  1.  pi.  661'. 

V. 

Of  Ike  Apprwsik^  Fee^ 

102.  By  18  G.  2.  c.  22.  §  25.  if  any  master 
shall  neglect  to  pa^  the  stamp  duties,  and 
the  apprentice,  after  requiring  him  so  to 
do,  snail  pay  them,  and  the  penalties  in- 
curred by  such  neglect,  such  apprentice 
may,  within  three  months  after  such  pay- 
ment, demand  back  the  cqtprentke^fee^  and 
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if  not  paid  within  three  months  after 
such  demand,  may  recover  the  same  by 
action. 
105.  The  Coubt  of  Chancery  will  order 
a  master,  who  has  put  awajr  his  apprentice, 
to  restore  a  proportion  of  the  apprentice- 
fee,  JViunnan  v.  Abel,  i.  pi.  553. 

104.  If  the  indentures  be  not  inrolled,  the 
parties  may  apply  to  the  court  of  chan- 
cery, 7%tirman  v.  Abel,  i.  pi.  555, 

105.  Thus  where  a  roaster  received  250/. 
with  his  apprentice,  and  died  within  two 
years  of  the  expiration  of  the  term,  the 
Chancellor  clecreed  that,  after  debts  or 
specialties  paid,  the  executors  should  re- 
psLy  the  250/.  as  a  debt  due  on  simple 
contract,  deducting  20/.  a  year  for  the 
maintenance  of  the  apprentice  during  the 
time  he  lived  with  his  master,  Soam  v. 
Bowden,  i.  pi.  663. 

106.  So  also  if  a  master  become  bmikrupi, 
and,  from  alteration  of  circumstances,  be 
rendered  incapable  of  performing  his  part 
of  the  contract,  the  court  of  chancery  will 
order  the  apprentice  to  come  in  as  a  cre- 
ditor for  the  amount  o(  the  apprentice^ee, 
after  deducting  therefrom  for  his  mainte- 
nance, j^jr^r^  <S'a9u%,  i.  i>l.  664. 

107.  The  justices,  also  at  sessions  if  they 
discharge  an  apprentice  from  his  master, 
may  in  their  discretion  order  a  proportion 
of  the  apprentice-fee  to  be  returned,  Du 
HameFt  Gate,  i.  pi.  668. 

VI. 

JuritdicHon  of  the  Justices  and  Sestioni. 

108.  By  5  £liz.  c.  4.  §  35,  *'  the  master  or  ap- 
prentice may  complain  to  one  justice  of 
the  county  or  place  where  the  master 
dwells,  and  such  justice  may  make  such 
order  therein  as  the  equity  of  the  case 
shall  require.'' 

J09.  By  5  Eliz.c.  4.  §35.  **and  if  for  want 
of  good  conformity  in  the  master,  the  jus- 
tice cannot  compound  and  agree  the  mat- 
ter, he  shall  take  bond  of  the  master  to 
appear  at  the  next  sessions." 

110.  By  6  Eliz.  c.  4.  *^  and  if,  on  the  appear, 
ance  of  the  master,  the  sessions  think 
meet,  four  justices,  one  to  be  of  the 
quorum,  may,  by  writine  under  their  hands 
and  seals  describing  the  case,  discharge 
the  apprentice  of  his  apprenticehood,  and 
vacate  the  indentures. 

1 1 1.  Bv  5  Eliz.  c.  4.  <<  but  if  the  default  be 
on  the  nde  of  the  apprentice,  then  the 
— :j  z...Li      gj^^  cause  such  due  coirec- 


tion  to  be  Ihinistered  to  him  as  they  shall 
thhik  meet," 


112.  By5Eliz.c.4.§47.  ^justicesareaathor- 
ized  to  grant  warrants  to  apprehend  ap- 
prentices or  servants  who  shall  abscond 
from  service,  and  to  imprison  them  until 
they  demean  themselves  properly." 

113.  And  an  apprentice  apprehended  under 
this  act  cannot  object,  m  his  defence,  that 
he  had  been  bound  contrary  to  the  direc- 
tion of  the  act,  and  had  thei^ore  run  away 
to  avoid  the  indentures,  JRex  v.  Evered, 

i.  pi.  684. 

114.  By  20  G.  2.  c.  19.  §  3.  *'any  tnfo  justices 
where  the  master  dwells  may,  upon  com* 
plaint  of  any  parish  apprentice,  or  of  any 
other  apprentice  upon  whose  binding  no 
larger  a  sum  than  5/.  was  paid,  summon 
such  master  and  examine  the  case,  and 
upon  proof  on  bath  of  the  fact  alleged 
may,  whether  the  master  be  present  or 
not,  if  the  service  of  the  summons  be 
proved,  discharge  such  apprentice  by  a 
certificate  under  their  hands  and  seals.  * 

115.  By32G.3.c.  57.§ll.  *' justices  dis. 
charging  any  ap{)rentice  under  20  Q.  2. 
c  1 9.  may  order  his  clothes  to  be  delivered 
up,  and  a  sum  not  exceeding  10/.  to  be 
paid  to  the  parish  officers  for  placing  him 
out  agtun." 

116.  By  32G.3.c.57.§l2.  «  justices  may 
order  any  master  convicted  under  20  G.2. 
c.  19.  when  liable  to  take  a  parish  appren- 
tice, to  pay  to  the  parish  officer  a  sum  not 
exceeding  lo/.  nor  less  than  5/.  for  the 
purpose  of  buiding  out  the  child." 

117.  By  20  G.2.C.  19. §5.  "^tlietwojuitices, 
upon  complaint  by  the  master  on  oath, 
may^  examine  the  same,  and  commit  the 
a{^rentice  to  the  house  of  coirection  to 
hard  labour  not  exceeding  a  calendar 
month,  or  otherwise  may  mscharge  such 
apprentice  as  aforessud." 

1^18.  And  on  a  chaive  for  running  away 
under  this  statute,  die  apprentice  cannot 
take  any  advantage  of  a  defect  in  the  in- 
dentures, as  that  they  were  made  for  six 
years  instead  of  seven,  or  that  he  was  of 
age  before  he  ran  away,  and  so  the  inden. 
tures  were  vacated ;  for  he  cannot  make 
use  of  his  offence  for  the  purpose  of  avoid- 
ing the  punishment  that  attends  it,  Bea  v. 
Evered,  i.  pi.  6S4. 

119.  Therefore  where,  upon  a  habeas  corpus 
to  bring  up  the  body  of  an  apprentice,  the 
keeper  of  the  house  of  correction  retumd, 
with  the  body  of  the  party,  a  regular  con- 
viction of  him  by  two  magistrates  on  the 
statute  20  G.  2.  c.  19.  for  a  misdemeanour 
in  absenting  himself  as  an  apprentice  from 
his  masteH^  service,  die  court  held  it  no 
answer  to  show  by  affidavit  that  the  party 
had  bound  himself,  when  an  mfantj  to 
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terve  till  95;  and  that  whai  he  came  of 
age  he  dected  to  avoid  the  indentures, 
fload  had  quitted  his  master's  service ;  for 
this  was  proper  matter  to  be  shown  to 
the  magistnites  bdow,  who,  if  the  matter 
shown  to  them  were  tme,  acted  at  their 
own  p|rtl  in  committing  the  party,  Ex 
parte  GiU,  i.  pi.  685. 

isa  But  a  commitment  in  the  disjunctive, 
*  as  an  apprentice  or  servant  for  disobey- 
ing his  indentures  or  articles  is  bad,"  Eex 
▼•  JSveredf  i.  pi.  684. 

ISl.  By  SO  G.  2.  c.  19.  §  5.  **  persons  grieved 
msf  appeal  to  the  next  general  quarter 
sessions,  where  the  matter  shall  be  finally 
determined,  and  such  costs  paid  to  the 
€afpeUani  or  reapondent  as  tne  sessions 
mil   think   reasonable,   not   exceeding 

188.  By  80G.9.cl9.§6.  ''  the  eeriiorari  is 
taicen  away,  and  the  privileges  of  the  «ton- 
narigg  saved." 

188.  By  €  G.  5.  c.  85.  **  if  any  apprentice 
exc^t  such  with  whom  the  sum  of  10/. 
was  paid,  shall  absent  himself  during  the 
term,  he  shaH  serve  for  so  long  a  time  as 
he  shall  absent  himself  over  and  beyond 
the  term  of  his  apprenticeship,  unless  he 
•hall  make  satialaction  to  his  master  for 
the  low  he  shall  have  sustained  by  bis  ab- 
sence ;  and  if  he  refuse  so  to  do,  one  jus^ 
tieCf  on  complaint  of.  the  master,  may  ap-^ 
pr^end  snieh  apprentice,  and  on  hearing 
the  eomi^aint  determine  the  satisfaction 
that  shall  be  made;  and  if  the  apprentice 
do  not  conform  to  such  determination,  the 
justice  may  commit  him  to  the  house  of 
correction  for  any  time  not  exceeding 
three  months." 

IS4.  Bnt  try  6  G.  5.  C.85.  $9.  "^  the  applica- 
tion on  the  part  of  the  master  to  compel 
sads&ction  tor  absence  as  above  described 
must  be  made  within  seven  years  next  af- 
ter the  expiration  of  the  term  of  appren- 
txceshin." 

185.  And  by  6G.3.  c.85  §  5.  **  party  grieved, 
except  tnr  oirder  of  comniitment,  may  ap- 
peal to  the  next  general  quarter  sessions, 
OB  giving  six  days'  notice  of  his  intention 
to  bring  such  appeal,  and  of  the  cause 
and  motive  thereof,  to  such  justice,  and 
entering  into  a  recognizance  within  three 
di^s  a&r  such  notice,  to  try  such  appeal ; 
and  the  sesttooi  shall  finally  determine 
the  nmey  and  award  eottt" 

186.  But  by  eQ.3.  e,2$.  §^  **  neither  the 
wlmmm  a  i»  nor  dm  hah^tction  of  the 
^kamberlam  of  LonoK^nor  any  other 
eoort  within  the  city,  mJB^  be  afected  by' 
this  act.*' 

187.  Bf  S3Qu5*  C.55.  ^  two  justices  on  die 
complaint  of  an  apprentice  with  whom  not 


more  than  10/.  have  been  given,  of  his 
having  been  ill  used  by  his  mnster,  may 
fine  such  master  in  any  sum  not  exceeding 
8/.'* 

128.  By  4G.4.  C.89.  §1.  The20G.2.  C.I9. 
& 35 G.J.  c.55.  to  extend  to  apprentices 
bound  out  at  no  larger  sum  than  2SL 

1 39.  Justices  may  or&r  premium  to  be  re- 
funded, 4G.4.  c.89.  §  2. 

150.  The  non-payment  of  wages,  or  an  in- 
suffidency  of  meat  and  drink,  or  the 
beating  of  an  apprentice  by  the  wife  of 
the  master,  are  said  to  be  good  causes  of 
departure.  Sed  qtuerey  i.  pi.  665. 

151.  The  master  also  may  justify  turning 
away  his  apprentice  for  frequenting  gaming- 
houses, Woodroffe  v.  Famkamt    i.  pi.  670* 

152.  But  a  master  cannot  turn  away  his  ap- 
prentice on  account  of  his  having  married 
without  his  privity  or  consent,  Stephenson 
V.  Hoiditeh,  i.  pi.  674. 

185.  Nor  can  a  master  send  away  his  ap- 
prentice on  account  of  eickneu^  Res  v. 
Sales  Owen,  i.  pi.  678. 

154.  Nor  on  account  of  his  being  so  lame  m 
to  be  unable  to  work ;  or  hu  having  the 
kin^s  evU  to  such  a  degree  as  to  be 
deemed  incurable,  Rex  v.  Hales  Otven, 

i.  pi.  678. 

155.  Nor  can  the  sessions  discharge  an  ap- 
prentice on  general  allegations  of  nnhmd 
usage  by  the  master,  and  the  declaration 
of  the  master  that  he  will  not  take  his  ap- 
prentice again,  for  by  5Eliz.  c.4.  §  55.  the 
particular  came  of  the  discbaige  must  be 
stated  in  the  order.  Rex  v.  Davis, 

i.  pi.  681. 

156.  And  using  unkindly  is  not  such  a  ffttntf- 
ing  as  18  intended  by  the  statute.  Rex  v. 
Heaseman,  L  pi.  685. 

157.  A  master  cannot  send  an  apprentice 
beyond  the  seas  the  better  to  learn  the 
art  of  his  business,  unless  the  nature  of 
his  apprenticeship  imports  it,  Coventry  t, 
Woodhall,  i.  pi.  Q€e. 

158.  Bnt  a  neglect  on  the  part  of  the  mas« 
ter  to  instruct  his  apprentice  in  the  mys- 
teries of  that  trade  which  he  was  bound 
to  him  to  learn  is  suffideat  cause  of  dis^ 
charee.  Rex  v.  Amies,  i.  pi.  588. 

159.  Where  a  poor  boy  was  pjut  apprentice, 
and  after  three  years  service  he  plainly 
appeared  to  be  an  idiot  incapable  of  learn- 
ing hi«  trade,  this  defect  was  held  good 
cause  of  discharge.  Anonymous,  i.  pL  869* 

14a  Bnt  it  sciems  now  to  be  settled  that  the 
sessions  have  original  jurisdiction  in  this 
■  case,  and  that  the  parties  need  not  first 
apply  to  a  smgle  justice,  Rex  v.  Johnston, 

i.  pi.  676. 

141.  For  the  application  which  the  5fiiiz* 

c.4.  §35.  directs  to  be  made  to  a  privata 
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juBtios^  leems  to  aieaii  -  only  ta  arbitrate 
and  sccommodnte  the  dispute ;  for  if  he 
•  cannot  compound  the  matter^  he  is  to 
take  bond  for  the  appearance  of  the  party 
at  the  sessionsy  Bex  ▼.  Heasemanf 

3.  pi.  683. 
142.  This  authority,  however^  must  be  eser^ 
.  cised  at  a  general  setsunu  ;  for  it  has  been 
held,  that  justices  cannot  dischai^  an  ap- 
prentice at  ft  p^^  or  jnivate  sessions, 
AnonjfmouSf  i.  pi.  671. 

145.  It  was  also  formerly  held,  that  the 
power  of  the  sessions  extended  only  to 
dischaige  apprentices  from  such  trades  as 
are  specially  named  in  the  5£lizL  c.4. 
Bex  T.  Gatefy,  L  pi.  675. 

144.  But  in  a  subsequent  case  this  objection 
to  an  order  of  discharge  ¥ras  given  up  as 
untenable,  Bex  v.  Amies,  i.  pi.  68 S. 

145*  And  it  was  said,  and  not  deniea  by  the 
court,  that  it  is  now  settled  that  this 

.  power  extends  to  other  trades  than  those 
mentioned  in  the  act,  Bex  v.  CoUingbcfum, 

i.  pi.  660. 

146.  It  was  also  formerly  held,  that  when 
the  £suilt  was  on  the  part  of  the  appren- 
tice the  sessions  could  only  puniih  him, 
but  could  not  dUcharge  him  irom  his  in- 
dentures;  but  it  is  now  held,  that  the 

.  sessions  may  pumth  or  diicharge  the  ap- 

'  prentice,  whether  the  complaint  be  on  the 

•  part  of  the  master,  or  of  the  apprentice, 

Hawkeiworth  Y.  Miliary p  i.  pi.  667. 

147.  It  was  also  conceived,  that  as  the 
5Eliz,  c.4.  |05.  ^ves  no  express  direc- 
tions on  this  subject,  the  sessions  could 
not  order  any  part   of  the   appretUice- 

.  fee  to  be  returned;  but  it  is  held,  that 

.  this  authority  is  a  necessaiy  incident  to 

their  power  to  discharge,  Du  HaxmeCs  Case, 

i.  pi.  668. 
146.  And  although  5Eliz.c.4«  only  autho- 
rises the  justices  to  punish,  yet  they  may 
discharge  an  apprentice  from  a  bad  mas- 
ter, and  a  bad  apprentice  from  a  master; 
for  the  clause  does  not  restrain,  bat  en^ 
larges  their  power  over  apprentices  be- 
yond the  power  ^ven  them  over  masters, 
and  they  may  inflict  corporeal  punishment 
or  dischai^e  an  apprentice  at  their  chscre- 
tion,  Hawkeswofih  v.  SUkuy^    i.  pi.  667. 

149.  Although  no  previous  implication  has 
been  made  to  a  justice  out  of  sessions, 
Bex  V.  Johnstofh  U  pi.  676. 

150.  And  the  money  may  be  ordered  to  be 
returned,  although  the  apprentioe  was 
bound  to  a  trade  not  mentioned  in  the 
statute,  Bex  v.  Amies,  i.  pi.  682. 

151.  But  it  must  appear  on  the  fyae  of  the 
.  order,  that  he  either  mppeared  or  was 

swmmudt  iS^r  v.  BuUer,  u  pi.  677. 


152.  It  b  nid,  boweww,  that  altfaoqglb  there 
must  be  a  summons,  it  need  not  be  let 
forth  in  the  order ;  nor  need  the  order 
state  that  the  master  was  heard;  lor  that 
summons  and  default  are  equal  to  ^ytpeet' 
once,  Bex  v.  Amies,  L  pi.  688. 

153.  But  thisoptfiionmaybedoubj^fortbe 
appearance  of  the  party  being  expressij 
required  by  the  statute,  appearanee  u 
thereby  made  an  essential  requidte^of  the 
jurisdiction  of  the  sessions;  and  .others* 
fore  an  order  was  quashed  by  Loan  K&ao- 
wicK£,  because  it  did  not  appear  on  die 
fiice  of  it  that  the  master  haa  {ytpeareiw 
had  made  deftiuli,  Bex  v.  Heaseman, 

i.  pL  683. 

154.  But  the  act  must  have  a  reasonable 
construction,  so  as  not  to  p^mit  the  mas- 
ter to  take  advantage  of  his  own  obsti- 
nancy:  otherwise,  if  the  master  fltaj 
away,  the  apprentice  can  never  be  d»> 
charged,  DiiUm*s  Case,  I  pL  67S. 

155.  The  order  also  must  state  the  rotoaof 
the  judgment;  for  the  statute  reouires  the 
sessions  to  express  the  cauae  of  the  dis- 
chai^e,  Bex  v.  Heaseman,  L  pL  689. 

156.  Irie  order  also  must  be  under  thei&«i^ 
and  seals  of  the  justices,  Anonj^mous, 

L  pi.  675. 

157.  Hie  order  also  must  be  inroUed  among 
the  records  of  the  sesaiooa,  Bex  i,Halei 
Owen,  L  pi.  679. 

158.  The  sessions  of  the  place  where  the 
parties  &re  have  jurisdiction  on  this  sub- 
ject ;  and  therefore  where  J.  was  boood 
and  inroUed  apprentice  to  a  freeman  in 
London,  but  lived  with  his  master  in  the 
county  of  Middlesex,  it  was  held,  that  the 
sessions  of  the  countjf  has  a  concurrent 
jurisdiction  with  the  sessions  of  the  eilf, 
and  might  discharge  the  apprentice  in 
Middlesex  for  causes  arising  in  Lcnden, 
Bex  V.  Collingbume,  ^  L  pL  680. 

vn. 

Ctf  assigning  Appreniites. 

159.  By  the  custom  of  X^ndbman  apprentice 
may  be  turned  over  from  one  master  to 
another,  i.  pi.  686. 

160.  So  ako  by  this  custom,  when  the  master 
dies,  his  personal  representative  ahail  in- 
struct him  or  provide  anotfaerffia8ter,J2^ 
Y.Peck,  L  pi.  691. 

161.  But  without  a  special  cnstom  ror  this 
purpose  an  apprentiee'  cannot  be  tmigmd, 

ipL686j 

162.  The  tesHons,  however,  cannot  judge  ox 
an  assignment;  for  they  cannot  try  the 
validity  of  a  deed,  iSexv.Jfainicf,  L  ph  ^9S, 
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MS.  Iknhr^  an  onier  that  m  ipprentioe 
vhoie  miMffr  wat  dead  should  wrre  the 

•  itBHMkr  of  hiB  tiine  with  the  widow's 
tfesDd  husband  was  quashed;  for  the 
jMices  cannot  assign  an  appreatioe,  JZor 
r.C^pfiay  i.  pi.  690. 

IS4.  So  «1m>  an  order  that  the  executors  of 
should  keep  an  apprentice  who 


bad  been  bound  to  the  testator  under 

-  5^jfii.c.4.  is  bad;  for  the  mere  relation 
cf  imtcir  and  apprentice  is  |Mr«cNiaJ^  and 
is  therefore  djasoired  by  the  death  of  the 
tdsrtv,  Seje  v.  Pedt^  i.  pi.  69 1 . 

1<5.  Therefore,  on  the  death  of  the  master, 
the  tpprentice  may  hire  himself  as  a  ser- 
VBBt  to  another  master,  and  receive  the 
wages  to  his  own  use,  Reg  r.  Eakringf 

i.  pi.  69*r, 

lie  For  the  apprenticesbtp  beiiu^  dissolred, 
the  pefiaoal  representatives  ofthe  master 
hare  do  concern  with  or  controul  over 

-  the  spptentioe,  Bex  ▼.  Peiij        i.  pi.  689. 
i<7.  So  also  whore  the  master  died,  and  the 

esenton  aasigaed  bis  apprentice  by  ta- 
dnhvt  to  another  master,  the  apprentice 
i^gsifiiiiig  hb  asaesit  by  writing  Ins  name 
spoa'tl^  mdenture  of  assignment,  the 
Com  held,  he  was  not  such  an  appren- 

'  ties  at  could  be  indicted  for  absconding 

'  ftm  service,  Bejr  ▼.  CMmmel^     i.  pi.  688. 

1(8.  Bot  where  the  master  covenanted  not 
eolv  toiastnict  the  apprentice  in  the  arts 
and  mysteries  ofthe  trade,  but  to  find  him 
in  bond  and  lodginc,  it  waa  hslo,  that 
a  action  for  breadi  of  ooveaant  4ay 
spint  the  master's  executors  for  turning 
iuffl  out  of  doors  after  the  testator's  death, 
WediwoHk  V.  Bm,  tf  Gwf,  i.  pi.  687. 

I89L  ffer,  by  Holt  C.  J.  it  would  be  very 
hstd  to  construe  the  death  of  the  master 
to  be  a  discharge  of  the  covenant ;  and  it  is 
SMiby  SoikM^  €bxx  the  executor  is  liabel 
in  covenant  for  not  instructing  his  testa- 
tot's  appr«itioe,  if  he  do  not  find  him 
soother  master.  Rex  v.  Peck^      i.  pi.  69 1 . 

170.  Bot  to  render  the  personal  reprcsent- 
aives  of  the  master  liable^  the  **  executors 
w  adannistrators"  must  be  named  in  the 
^eed,  Memter  ▼.  BmtfMdy  i.  pi.  696. 

ITU  And,  at  least  for  the  purposes  cieeU/e' 
smrt,  the  assignment  or  an  apprentice'  is 
aotfsi^,  but  voidabie  only  by  the  parties 
i;  fra-  though  not  good  as  an 
yet  it  is  gcxKl  by  way  of  cove- 
Ottfior  V.  Eedei,  i.  pi.  692. 

ITS.  And  therefore,  where  an  apprentice 
MS  bound  to  one  Truhy  with  intent  that 
he  should  serve  <me  Green^  which  he  did 
Wthfeeyean,vBE  OouaT  held,  that  it 
ns  fifce  assigning  a  bond,  and  good  by 
^  of  eontiact  between  the  two  masters, 
Aiy  Tnmty  v.  ShorediU^         i.  pi.  693. 


179.  8o  alto  where  a  master  ^ed  intestate 
and  insolvent,  and  his  widow,  before  ad* 
ministration,  assigned  him  to  another 
roaster  for  the  remainder  of  his  time,  the 
CouaT  held  it  good  by  equitable  construc- 
tion, as  to  the  gaining  a  settlement,  though 
an  assignment  of  an  apprentice  is  not  a 
strictly  legal  transaction,  because  the  per* 
son  or  a  roan  is  not  strictly  and  legally 
assignable.  Rex  v.  East  Btiagford^ 

i.  pi.  695. 

174.  But  the  assignment  in  such  case  must 
be  legally  stamjied  as  an  agreement.  Rex 
V.  St,  PmtiPs,  Bedford,  i.  pi.  698. 

VIII. 

Of  Parish  Apprentices, 

175.  By43EUz.  c.9.§l.  ''the  churchwar- 
dens and  overseers,  with  the  consent  of 
two  justices,  may  put  out  poor  children  of 
the  parish  as  apprentices  wherever  they 
see  convenient,'* 

176.  By  49Btiz.  c.  S.  §  5.  **  such  apprentice- 
ship of  a  male  ehUd  shall  be  until  he  be 
twenty-four  years  of  age ;  and  of  a  female 
chUdf  until  the  age  of  twenty-one  years, 
or  the  tiroe  of  her  marriage.** 

177.  By  8  &  9  W.  S.  c.  50.  §  5.  And  those 
to  whom  they  are  bound  shall  be  obliged 
to  provide  for  them  pursuant  to  the  in- 
dentures. 

178.  So  by  90  Q.  5.  C.S6.  •  Apprentices 
bound  to  persons  in  incorporated  districts." 

179.  Bnt  by  18G.9.  c.47.  "  the  apprentice- 
ship for  a  male  ckUd  put  out  pursuant  to 
the  45  Eliz.  c.  9.  §  5.  shall  be  for  no  longer 
term  than  till  such  child  shall  come  to 
the  age  of  ttoenty^one  years." 

180.  The  person  to  whom  a  parish  ap- 
prentice IS  appointed  to  be  bound  is  com- 
pellable to»  receive  him.  Anonymous, 

*  i.  pi.  701. 

181.  And  by  8  ft  9  W.  5.  c.50.  §  5.  it  is  en- 
acted, **  that  where  any  poor  children  are 
appointed  to  be  bound  pursuant  to  the 
45  Eliz.  C.9.  the  masters  shall  receive  and 
provide  for  them  according  to  the  inden- 
ture signed  and  confirn)^  by  the  two 
justices,  and  also  execute  the  other  part 
of  the  said  indentures,  under  pain  of  for- 
feiting TEK  POimDS.*' 

18S.  By  32  G.5.  C.57.  §  7.  **  masters  may 
assign  over  parish  apprentices  with  the 
consent  of  two  justices,'*  &c. 

185.  And  by  the  20G.5.  c.S6.  the  same 
provisions  are  enacted  with  respect  to 
poor  persons  put  out  apprentices  in  any 
particular  district  of  England  by  virtue  of 
any  private  act  of  parliament  for  the  re- 
gulating and  ordering  of  the  poor. 
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164.  IndeiitnrBS  and  oerdficfltes  whicfa  have 
beretofi>re  been  sigiied  by  two  penoos  only 
acting  as  charchwardens  and  osetaosn  to 
be  vi3id,  51  G.3.  c.SO.$l. 

185.  Act  Dot  to  afiect  any  prior  deciaion  in 
any  court,  ib.  §  2. 

186.  Indentures  and  certificates  of  settlement 
made  valid,  although  the  churchwardens, 
&C.,  were  not  sworn  in,  64  G.  3.  c  107. 

187.  Sttdi  indentures  and  certificates  to  be 
valid,  if  executed  b^  the  overseers  of  the 
poor  of  any  township,  &C.,  ib.  1 3. 

188.  Not  to  afiect  settlements  of  persons  for 
whose  removal  order  was  made  befi>re 
patsii^  of  this  act,  ib.  §5. 

169.  Inifentures  for  binding  parish  appren- 
tices^  executed  previous  to  28  May  1891, 
by  one  churchwarden,  Ac,  for  any  parish, 
&&»  for  which  two  churchwardens,&c.,  had 
fiirmeriy  been  af^inted,  declared  valid, 

1&2G.4.C.J3.§1. 

190.  Not  to  affect  decisions  already  made, 
l&sG.  4.  C32.§S.  ^ 

191.  It  is  discretionary  in  the  parish  officers 
to  select  sudi  children  whom  they  shall 
think  their  parents  are  not  able  to  main- 
tain, Bex  V.  Croue,  i.  pi.  700. 

192.  And  the  justices  may  force  the  master 
to  take  a  parish  apprentice;  for  that  this 
power  is  consequennal  to  their  authority 
to  put  him  out,  AnoiwmouMy        i.  pi.  701 . 

195.  And  therefore,  altnough  the  statute  di- 
rects the  penalw  to  be  levied  by  distress, 
&c,  yet  it  is  held,  that  the  peraon  refiisng 
to  receive,  to  ke^  or  to  provide  for  such 
apprentices,  may  be  indicted  for  disobeying 
toe  order.  Rex  v.  Gouid,  L  pL  705. 

194.  1^  however,  the  parish-officers  select 
an  improper  person,  as,  if  they  offif  to 
bind  a  poor  girl  apprentice  to  a  merckanty 
it  is  in  the  discretion  of  the  seuUnu  to 
judge  whether  this  is  proper  or  not.  Mitt- 
champ* M  Cate^  m^     i.  pi.  702. 

195.  Therefore,  where  a  poo^irl,  who  was 
only  eight  years  of  age,  was  bound  ■^- 

Srentice  to  the  inhabitant  of  a  parish  who 
dd  ihe  theafot  great  tithes  of  the  parish, 
but  had  no  glebe,  or  house,  or  barn  ap- 
propriated to  the  said  tithes,  and  the 
sessions  confirmed  the  indenture,  the 
Court  held  it  good;  for  it  is  for  the 
sesuons  to  judge  of  the  fitness  both  of  the 
master  and  apprentice.  Rex  v.  Saltern^ 

i.  pi.  717. 

196.  And  it  is  said  to  have  been  the  opinion 
of  ALL  THE  Judges,  that  a  parish-appren- 
tice may  be  put  to  a  clergyman,  i.  pi.  699. 

197.  So  ^female  parish  apprentice  bound  to 
a  day-labourer  to  learn  tne  art  and  m  vstery 
of  a  hotaewi/ef  has  been  held  good.  Rex 
V«  SL  Margaret Sy  Lincoln,  i.  pi.  71  J. 


196*  So  A  pcnon  oect^jfitig  mmI  fit  v  panM!, 
but  living  oni  cfii,  is  eonpeUable^  miikr 
the  43]Sis.  cs.  to  reeeive  a  paridMip- 
prentice,  Bex  v.  OBajp,  i  pi.  790. 

199.  And  the  apprentioeship  of  a  poor  bo^, 
boond  by  the  overseers  <n  &•  likktletm 
the  town  of  NoUingkam,  to  a  person  lirinr 
in  the  parish  oi  Brnfard  in  tneeouBtyof 
^oMMgAcM,  has  been  held  good;  for, by 
45  Eliz.  C.2.  overseers  are  to  bind  ifipRa- 
tices  **  where  the  justices  shall  see  conve- 
nient," and  whether  in  or  out  of  the  panh 
is  not  specified ;  but  qnare^  whither  the 
overseers  can,  in  such  a  case^  cooipel  a 
master  to  receive  sudi  apprentioe  under 
8&9W.5.c.50.§5.  Bex^.  St.  Nkh9lm 
NoiUngknt,  LpL719. 

200.  And  a  custom  to  bind  only  tqoocqien 
of  a  particular  descriplioB,  as  to  ooeopien 
of  Ismd  of  10^  a  year  and  upwardly  is  oot 
goody  Bex  y.  Saltern,  LpL717. 

201.  And  it  b  said,  generalfyy  that  the  bind- 
ing of  parish-apprentices  m^  be  to  aper- 
son  residing  in  another  parish,  Bex  v.  8L 
Margarefsy  LpL71S. 

202.  And  it  b  determined,  tibat  where  aefenl 
persons  hold  land  in  partaership,  fomeflf 
whom  actually  reside  on  and  occupy  '% 
and  others  reade  at  a  distanee  in  aielker 
pariihy  the  latter  as  well  as  the  former  are 
bound  to  take  parish  appreotieeB,  if  b 
other  respects  they  are  fit  persons  to  take 
them,  Bex  v.  Barwidty  L  pL  724* 

205.  And  no  parish-amirentici^  male  or 
female,  can  be  bound  tor  nay  time  beyood 
the  period  of  attaining  21  yean,  Ex  parte 
Daeisy  i.pL789. 

204.  Before  43  Eliz.  c.  2.  an  apprentice  could 
not  be  bound  for  a  longer  time  than  tiE 
he  should  attain  the  age  <if  2 1,  and  when 
he  attained  that  age,  he  might  icaaeel 
the  indenture  with  the  consult  of  bis 
master,  though  without  the  assent  of  the 
parish-officers,  Bex  v.  Scdeeal  Bierkw, 

i.  pi.  711. 

205.  So  also,  in  binding  apprentices  under 
20 G.3.  c 56.  it  b  not  necessary  that  the 
master  should  actually  reside  within  the 
parish;  if  he  be  an  ocnqrier  there  it  b  suf- 
ficient ;  for  inhahitant  and  oecifrier  9xe,fos 
thb  purpose,synonynious,  Bexr*  Trndeed, 

ipL7«2. 

206.  But  the  justices  cannot  <Nrder,  nor  csa 
the  indentures  covenant,  that  the  master, 
at  the  end  of  the  term,  shall  ghne  hb  sp> 
prentice  two  suits  of  dothei,  one  for  hoB- 
days,  and  the  other  for  woridng  days;  Ibr 
this  sounds  like  wages,  and  they  can  only 
order  nuna/aMMCtf;  and  not  even  that  after 
the  term  b  ended,  Rex  v.  WmH^, 

U  pL  704. 
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ID9.  Aywfc'BpphBtitiB^  HMiy  be  botritd  uatil 
hemltfiiTe  aft  20  ytatM  of  age,  for  the 
gWitei^timtbetluiU  be  bound  for  «o 
la^  tarn  than  tili  he  shall  be  Si ;  aod 
tmfereaiaf  beboniMi  for  a  shorter  time 
te  the  riatutesrequire,  JKtfjr  y.  CkaHwy, 

i.  pi.  706. 

in.  A  puUi  indflttiarcy  therafore^  which  is 

Jot  (or  aagr  certain  dine,  is  not  thereby 

nlisted^ibr  the  staftttte»  in  respect  of  the 

tke^iioalydiiectorf,  JKoTY.  Wooktaniont 

1.  pi.  707. 
Wi  Ss  ao  indentore  bindng  a  poor  arl  an 
ippratfice  is  not  CMd  for  want  of  ue  al- 
taBHife  «  or  tiU  annii^e,''  Bes  ▼.  Si. 
firing^  i  pL  708. 

na  And  notfaer  a  pari^  indHitare  nor  a 
noBoa  indenture^  thofugh  Toidable»  can 
be  mtded  bnC  bgr  the  parties  to  it,  and 
iothythtimionii>  Scc^  Beg  r.  Si.  Pcirwt, 

L  pi.  708. 

IIL  Aad  thnefore  where  an  infimt  paiish 

ifpRBlkeifaay  by  a  formal  agreement  bo- 

tsm  bis  master  and  himself,  discbaiged, 

«i  In  iodenturea  delivered  np,  it  was 

hddtbitthe  appraoticcHhip  still  continued, 

Mai.Jmtrey^  L  pL  709. 

<li  Anh  indoitttres  nnut  be  assented  to 

^  tvo  jostices  in  the  presence  of  each 

Mbo;  fiir  if  this  act  be  done  by  them 

afsntdy,  the  indenture  is  twkf,  Bern  v. 

AmteBiUbiMre,  i.pl.7Sl. 

U  For  the  law  haa  in  this  case  considered 

dieiBidoes  as  the  guardians  of  the  child- 

Rb;  aad  their  assent  is  m  act  of  a  judi- 

dd,  aod  not  merely  of  a  mintsterial, 

Mr;  and  whenever  the  act  is  judicial 

tb^  BMHt  eonfer  together,  Bex  v.  Ham" 


it  pi.  SOS, 

94  Ad  fSL  for  an  erder  of  removal,  si^Ded 
^taojustioes  separately^  and  in  difierent 
noDtiei^iBonly  Toidable^  JZer  ▼.  StotJM, 

ii.  pi.  788. 

'U.  Bal  the  assent  of  two  mi^gistnites  to  a 
pnb  iadentore^  is  suffidently  sigoified  by 
tts  of  them  signing  it  alone,  and  being 
^^Bvaids  prsaent  when  the  other  signs 
%Mte  T.  Wlmrick,  i.  pi.  725. 

fl&  U,  bowerer,  a  poor  inlant  bind  himself 
^Ifentioe  without  the  interference  of  the 
P"idKi0ioen,  the  allowance  of  the  justices 
i^^MBBeessary,  Be*  y.  ^,  Mary,  Beading^ 

L  pi.  705. 

''l-^KBr  an  infimt  may  make  an  indenture 
"*  bis  own  benefit,  •  Newbetfy  v.  St, 
^^h  ii.  pL  4«), 

^*  Mif  a  parish  apprentice  be  botmd,  it 
*y  necessary  to  the  validity  of  the  in- 
^Btees  ^at  the  master  should  sign  the 
«wtepart,  Bee  f.  Fleet,  I  fd.  715. 

%iht  after  the  moster  has  ugned  the 


eoonterpaft,  he  cannot  appeal  to  the 
sions,  Bee  v.  Saliertij  i.  pL  717. 

SSO.  Nor  is  it  necessanr  to  the  vahdity  of 
parish  indentures  that  the  apprentioeahould 
sign  the  deed,  Bes  v.  Si,  NkkoloB, 

ii.  pL  503* 

Ml.  And  it  has  been  determined,  that  where 
a  poor  boy  was  put  out  an  apprentice  by 
a  parish  to  a  master  who  was  only  between 
14  and  15  years  of  sige,  the  indentnres 
were  good  notwithstanding  the  infincy  of 
the  master.  Beg  v.  Si.  Peirea,  DarimoM, 

it.  pi.  504. 

sts.  The  assent  of  the  justices  roust  be  by 
their  signing  the  indenture,  Bea  v.  Saliem, 

I  pL  717.  ieei. 

$28.  The  Stat.  51  a.9.c.80.  esteads  to  pa- 
lishes  where  there  are  three  oiBcersoaly, 
one  of  whom  acts  as  churchwarden  as  well 
as  oreneeer ;  and,  therefore^  an  indenture 
in  such  case,  signed  by  two  parish  officers^ 
one  of  whom  acted  m  a  double  capacttv, 
was  held  to  be  valid,  Bes  v.  Si,  Margarefs, 
Leieester,  i.  pL  733. 

324.  An  indenture  stated  that  the  overseers 
and  churchwardens  of  M,  in  the  county 
of  Warundc,  with  the  consent  of  justices 
of  the  said  county,  bound  a  pauper  ap- 
wentice  to  J,  W.  of  if.,  in  the  county  of 
JUekeslery  and  the  justices  in  their  written 
consent  in  the  margin  described  themselves 
as  justices  of  the  county  aJorestHd,  '  Hel^ 
that  it  sufficiently  appeared  that  they  were 
justices  of  the  county  of  Warwick,  Beg  v. 
HmeUeyj  i.  pi.  730. 

8S5.  The  statute  43  £lix.c.3.  does  not  re- 
quire absolutely  two  churchwardens  in 
every  parish  for  the  managesMnt  of  the 
poor,  and  therefore  an  indenture  Innding 
out  a  poor  apprentice  by  one  church- 
warden (where  by  custom  there  was  but 
one\  and  one  overseer,  was  held  to  be 
good  within  the  5th  section  of  that  statute^ 
which  requires  it  to  be  eagecuted  by  the 
greater  part  of  the  churchwardens  and 
overseers.  Bee  v.  Eari  SkiUon,  i.  pi.  731. 

SS6.  Since  the  13  &  14  Car.  8.  c*  is.  an  in- 
denture of  apprenticeship  eiecoted  by  the 
overseers  or  a  township  which  has  no 
churchwardens  or  chapdwardens,  and 
maintains  its  own  poor  separately,  is  a 
valid  indenture,  although  neither  of  the 
churchwardens  of  the  parish  at  lai|;e, 
within  which  the  township  is  situate,  jom 
in  the  execution,  Bex  v.  Nantwich, 

i.  pi.  7S9« 

S87«  An  indenture  binding  out  a  poor  ap- 
prentice, executed  by  W.  S.Gkurchwarden, 
and  T,  G.  overseers  o£  the  poor  of  a  ham- 
let maintaining  its  own  poor  separately 
from  tho  parish  at  large,  not  being  im- 
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.  tion  by  a  majority.  <yf  the  eburchwardens 
and  overseen  of  the  bamidy  shall  be 
deemed  good,  fay  intendiiig  that  tbere  were 
two  overseers  for  tbe  hamlet,  as  required 
by  Stat.  13&  14  Car.  2  c.  IS.  §  21.  and  only 
'  one  dktprckwardeny  by  costoaa,  in  the  same 
place,  and  therefore  the  apprentice  serving 
40  days  under  it  gains  a  settlement.  Rex 
V.  Hmckley,  i.  pi.  726, 

2SS,  The  Stat.  49EIiz.c.2.§l.  requires  an 
appotntnunt  to  be  made  of  two  overteers 
at  the  Uastf  exclusive  of  the  existing  church- 
wardens; and  therefore  the  5th  section, 
which  anthoriMs  *^the  ehmrekward^ns  and 
wverseersy  or  the  peater  part  of  them^  to 
bind  oyrt  poor  duldlen  i^rentices,  is  not 
satisfied  by  a  eorapalsory  binding  by  two 
persons  styling  themselves  ehurdium^dens 
amd  ovetseersy  who  had  been  appointed 
the  overseers  tit  the  tune  when  one  of 
them  was  ehunthwarden^yAacki  latter  con- 
tinued the  sole  charohwarden  for  about 
two  months  afterwards,  when  the  other 
overseer  was  appointed  aole  churchwarden 
in  his  place.  For  at  ^\\  events  this  power 
is  given  to  a  body  constituted  of  more 
than  two  persons ;  though  it  may  be  exe- 
cuted by  tne  major  part  of  the  body  when 

'   well  constituted^  Rew  v.  M  Samts,  Berby, 

i.  pi.  727. 

929.  An  infant  parish  apprentice  and  his 
master  cannot  by  themselves,  without  the 
assent  of  the  parish  officers,  vacate  the  in- 
dentures. Rex  V.  Langham,        i.  |^.  716. 

980.  But  ^ier  such  apprentice  has  attmned 
21  years  of  ase,  be  may,  bj  agreement  be- 
tween hnsself  and  his  master,  vacate  the 
indentures ;  and  the  assent  of  the  parish 

-  oAcers  is  not  necessary  te  the  valioitjf  of 
such  agreement,  Rex  v.  EMmrton, 

L  pi.  718. 

831.  For  at  21  theapprendce  is  stdjuris^ 
and  his  dischar^  from  the  indenture  con- 
cem»,  at  that  time,  himself  and  iris  master 
only,  and  there  is  no  necessity  to  procure 
the  assent  of  the  parish  officers.  Rex  v. 
Meclesai  Bierhw,  i.  pi.  7 1 1 . 

952.  But  an  agreement  between  a  master  and 
a  parish  apprentice,  that  the  apprentice 
shall  work  when  he  pleases  on  his  own 
account,  and  pay  the  master  so  much  a 

.  week  in  satisfaction  of  his  service,  is  not  a 
dissolution  of  the  indentures,  Rex  v.  Ofir*> 
touy  •  i.  pi.  714. 

257.  Nor  are  the  indentures  of  a  parish  ap- 

-  prentice  canieelied  by  being  dehv«red  up 
by  the  son  of  the  master  to  whom  he  was 
bound,  Rex  v.  Notion^  i.  pi.  712. 

984.  And  although  the  master,  after  three 


years'  service^  tell  the  apprentice  to 


about  his  business  and  work  for  him 


^\ 


wid  he  iceofdisigly  woiId  widi  otiwr  per- 
sons for  the  remsBBder  of  the  tana,  tad 
fl^Uet  the  money  he  eanis  lo  his  own  aie, 
without  Ills  master's  requiriBg  him  to  ac- 
count or  knowing  where  he  was,  yet  if  the 
indentures  are  neither  cancelled  nor  giren 
up,  this  is  no  dissolution  of  the  apprentice 
ship,  Rex  v.  St.  JaA^s^  i.  pL  710. 

985.  A  parbh  apprentiee,  who  was  booad 
by  her  original  master  to  another  oaiter 
1^  a  new  indentnie  of  appnnticeslm), 
without  reference  to  or  reoognition  of  toe 
original  indenture,  which  stul  subsisted  ia 
law,  does  not  gain  a  settlement  by  seivinc 
hernew  matter,  at  upon  a  oonstnicciTe 
service  of  the  original  master  under  the 
fint  indenture,  iScr  v;  O&rJstoKie, 

ii.pL579. 

989.  The  pnniam  given  by  the  panshjdffi- 
cers  upon  binding  out  of  a  poor  apprenfeioe 
need  not  be  set  out  in  the  indenture  in 
words  at  length ;  such  an  indenture  being 
exempted  from  any  duty  by  8  Ann.c.  9. 
§40.  and  the  insertion  of  the  prenmim 
being  requtfed  for  no  other  purpose  Iwt 
to  ascertain  the  amount  of  the  cu^,  Aur 
V.  Oadby^  i.  pi.  7^S. 

287.  By  82  G.  8.  c.  57.  §  1.  ^  if themasteror 
mistress  of  any  parish  apprentice  die  <liir- 
ing  the  term  or  any  such  apprentioesiiip, 

-  upon  whose  binding  no  larger  som  tm 
5/.  shall  have  been  paid,  the  cofenaat  in 
the  indenture  for  the  maintenance  of  sadi 
apprentice  shall  not  continae  in  farce 
longer  than  three  calendar  msntks  afterthe 
death  of  such  master  or  mistress^  dariac 
which  three  months  the  apprentiee  sfasfl 
continae  to  live  with  and  serve  the  exe- 
cutors and  administrators,  or  with  rnch 
person  as  they  shall  appoint." 

958,  By  82  G.  8.  c.  57.  §  1.  *<  in  all  svtaft  pa- 
rish indentures  of  apprentioeship  there 
be  annexed  to  the  covenant  for  mainte- 
nance A  PB0VI80  that  anch  covenant  shsll 
not  continue  longer  than  three  calender 
months  after  the  death  of  such  master  or 
mistress;  but  if  euch  raovtso  shall  be 
omitted,  the  covenant  on  the  part  of  the 
master  to  maintain  the  apprentice  shell 
continue  only  for  three  calendar  tnoaths 
after  his  death." 

989.  By  89G.8.c«67.$9.  ^  wtehin  avch 
three  calendar  months  two  justices  of  the 
peace  where  the  roaster  or  mistress  died, 
shall,  on  the  application  of  the  widow  of 
such  master^  or  the  husband  of  such  mis- 
tress, or  by  any  son,  daughter,  brother,  or 
sister,  or  by  any  executor  or  exewtrix, 
administrator  or  admhustratrix,  of  the  de- 
ceased, by  tndorsenHttkt  on  the  indenture, 
direct  the  apprefltiiee  to  serve  anotbcr 
master  for  the  remainder  of  his  term." 


J»IGnBT. 


[Vni.  Pand 


itspMMtasaie  Acnre  directed  to  take 
^Mtbe  death  of  «T  orieml  matter 
orflfltranvihaU  abo  take  place  on  the 
iaAciuay  fobBtq/aant  master  or  mi&- 


m.  Bf  9S  G.5. e.  57.  §  4.  '^  if  no  8|fplica- 
tioBDeiBade  to  two  jutticet  withm  the 
tfapceBoaliw,  or  if,  on  apipiicationy  the 
two  JBiticei  ihonld  not  think  fit  to  con- 
taaeMdi  upicntacetbip,  the  indentures 
sbUbefoUy 

HL  Bf  #SG.«.  c.  57.$5.  "^  this  act  shall 
Mtettend  to  any  puish  anpreDtice  not 
imgwitk  snd  serVing  such  original  or 
safaMqoeot  master  or  mistreu  at  the  time 
of  the  deith  of  aaj  such  master  or  mistress 
renecdvely." 

S48.Bj32G.5.c.57.§6.  ^  if  the  personal 
RpraeBtatives  of  audi  deceased  master  or 
Biitress^or  any  subsequent  master  or  mis- 
treat fdbse  or  neglect  to  maintain  and 
inmdefiDrsudh  upprentice  accordKo^  to 
tbe  ferm  of  such  covenants,  two  justices, 
ca  ompJaint  of  the  apprentice^  or  the 
|i«ib«fficer^  magr  levr  sufl&cient  for  the 
popoie  hy  distresa  and  sale  on  the  goods 
flf  neb  master  or  mistress-" 

lf4»  Bf  8SG.3.  c.  £7.§  7.  **  any  master  or 
■atpwof  any  sncb  parish  apprentice  as 
iiSHBtioned  m  the  6  &  9  W.  5.  c  SO.  §  5. 
bj  adoneaient  on  the  indentures,  or  by 
sdwr  iotfrument  in  writing,  and  with  the 
cooMot  of  two  justices,  testified  by  snch 
JDsdcei  under  their  bands,  may  assten 
aieh  apafeatice  for  the  residue  of  toe 
tan," 

t45.B7  3sG.3.c.57.$7.  *'the  penon  to 
vfaaoi  rach  apprentice  is  intended  to  be 
aK^giiedshall,at  the  same  time,  on  thecoun- 
topart  of  the  indentures,  &c^  declare  his 
seceptance  of  such  apprentice,and  aokaow- 
Mga  himself  boona  by  the  covenants  in 
tbeuMieBture;  nnd  sinh  master  or  mis- 
tR9B  so  taking  an  apprentice  by  assignment, 
nngr,  from  time  to  time,  assign  such  ap- 
pmdee  over  to  any  other  master  or  mis- 
ttmr 

M&  By82G.S.c.  57.$  8.  ''if  any  such  aaas- 
ter  or  anstrem  become  uuolvgn^  two  jus- 
tictt,  where  such  master  or  ndstress  five, 
snj,  on  die  sa>|i^ication  of  such  BMBter  or 
■utas,  disehaige  any  snch  apprentice 
^  the  indentures,  i^  upon  inqany,  ibey 
U  the  allegation  of  usotvency  to  be 
trse." 

^1.By92G.5.c57.§9.  *'  but  this  shall 

iwt  extend  to  any  indenture  under  the 

•  «.EiiB.c.2.  where  a  faurger  sum  than  SL 

M  hare  been  given.*' 

*«.Byas6.3.c.57.§10.  <«  no  indorse- 

■cat  oa  any  indenture  in  puvsuanoe  of 


this  net  shall  b#  liable  to  any  acaiitsHffyy 
nor  any  other  instrumeal  in  writing  made 
for  the  purpose  of  this  act,  liable  to  anv 
higher  duty  than  is  imposed  on  the  parish 
indentores." 
S49.  Byd3G.8.c.57.$ll.  <*in  every  ease 
where  a  parish  apprentioe  shall  be  dis- 
charged under  the  20  G.  2.  c.  19.  the  two 
justices  shall  order  the  master  or  mistrem 
to  deliver  up  the  apprentice's  clothes,  and 
to  pi^  a  sum  not  exceeding  lOL  to  the 
paruh  ofioers,  for  the  purpon  of  placing 
snch  apprentice  out  again/' 

250.  By  a2G.3.  c.57.  §  11.  '^  the  two  jus- 
tices may  compel  the  parish  ofiicars  to  eater 
into  arecflgmaanec  toprasecute  the  nma- 
ter  or  mistress  of  any  such  parish  appren- 
tke  for  ill  treatment  of  the  apprBntKe." 

251.  By32G.a.  C.57.  $12.  '^  the  justices 
may  order  any  master  convicted  under  the 
20 G.2.  c.  19.  whenliid>le  to  takeaparish 
appfentice,  to  psgr  to  the  parish  oiBcers  a 
sum  not  exceeding  10/.,  nor  less  than  5/. 
for  the  binding  out  such  poor  child,  but 
such  master  may  appeal  to  the  quarter 
sesoons,  on  giving  notice,"  ftc. 

252.  By  52G.9.  c57.  §12.  *"  apprentieas 
dischaiged  under  the  20G.  2.  c.  19.  for  ill 
behaviour,  may  be  sent  to  the  house  of 
correetion  fi>r  any  time  not 
three  calendar  months." 

955.  By  82G.5.  C57.  $14.  * 
grieved  by  any  master  or  thii^  done  or 
omitted  to  be  done  by  the  parish  offioeri 
or  justices,  may  appeal  to  the  goatttr 
sessions,"  &c. 

254.  A  parish  apprentioe  not  livhig  at  dm 
time  of  his  mistress's  death  with  her  ep- 
jMmtee  under  ike  pnmuUms  ^  52  G.  9. 
c.  57.,  though  Mvittg  with  her  sen  by  her 
individual  consent,  cannot  gain  a  settle- 
ment in  another  parish,  by  senring  another 
mistrem  wth  ihe  emueni  cf  the  eim  mid 
amgnee  of  the  original  mistress,  given 
i^Ur  the  death  of  the  origmat  mmtrem;  the 
contract  of  service  being  dedared  by  the 
redtid  of  the  act  to  be  at  an  end,  upon 
the  death  of  the  original  mistress,  unless 
oontinned  in  the  manner.  descrtt>ed  by  the 
2d,  3d,  and  4th  sections  of  the  act;  to 
which  sections  the  proviso  in  the  5th  sec- 
tion seems  properly  to  apply,  MeM  v. 
Sheeftheod^  i.  pi.  728. 

255.  By  42G.3.  c  45.  "^ oveivears  shall  keep 
a  book  for  entering  the  naoie  of  every  ap- 
prentiee  bound  out  by  them,  and  each 
entry  shall  be  signed  by  two  justices." 

256.  Bv  56  G.  5.  C.199.  $1.  the  manner  in 
which  parish  apprentiees,  firom  and  after 
fint  act  1S16,  shaU  be  boond,  is  pointed 
out. 

957.  Indenture  to  be  allowed  by  two  justices 


Afpnmtki,] 


moBfft. 


[IX.  Set 


of  the  cooaty  into  which  the  appreotice  is 
to  be  bound,  as  well  as  b^  two  justices  of 
the  county  from  which  be  is  bound,  56G.3. 
c.  199.  §3. 

258.  Allowance  of  indenture  by  county  ma- 
gistrates to  be  valid  in  towns  and  places 
having  exclusive  jurisdiction,  56  6.  5. 
c.  139.  §  3. 

259.  Distance  to  which  apprentice  may  be 
bound  not  to  be  limited  to  cities  which  are 
counties  of  themselves,  56  G.  5,  c.  139.  $  4. 

^60.  No  settlement  shall  be  gained,  unless 

directions  of  this  act  complied  with,  56  G.  3. 

C.189.  §5. 
^61.  Penalty  of  loL  on  overseers  binding 

apprentices  contrary  hereto,  66  G.  5.  c.  139. 

§6. 
262.  Children  not  to  be  bound  until  they 

have  attained  nine  years^  56  G.  3.  c.  139. 

§7. 
Q65>  In  case  of  master's  removal,  &c.,  how 

apprentices  shall  be  disposed  of,  56  G.  3. 

c.  139.  ^8. 
d64.  Provisiotts  of  52G,3,  c57.  enforced 

with  respect  to  assigning  or  discharging 

apprentices,  56  G.  5.  c.  139.  §9. 
^5.  Penalty  of  lO^  on  master  d]schai|^ 
■    apprentice  without  consent  of  justices, 

56  G.  3.  c.  139,  §  10. 
S66.  Indentures  not  valid  unless  approved 

by  two  justices,  56  G.  3.  c.l39.  §11. 
467.  Penalties  under  this  act  may  be  re- 
covered  by   infomiatioD,  &c.,  56  G.  3. 

C.139.  §12. 
^8.  Justices  empowered  to  dispose  of  p^ 

nalties,  56  G,  3,  c.  139.  §13. 

469.  Appeal  allowed  to  general  or  quarter 
sessions,  56  G.  S.  c  139.  §  17. 

470.  Power  of  overseers  under  this  act  ex- 
tended to  churchwardens,  56G.  5.  c.  139. 
§18. 

l»71.  The  statute  56  G.  3.  c.l39.  §1.  re- 
quiring that  the  order  of  justices,  for  the 
Innding  out  of  parish  apprentices,  shall  be 
refeired  to  in  the  indenture  by  the  date 
thereof  is  compulsory,  and  therefore  an 
indenture,  in  whidi  die  date  of  the  order 
is  omitted  is  void,  and  no  settlement  is 
gained  by  serving  under  it.  Rem  v.  Baw' 
bergh,  L  pi.  734. 

272.  A  pauper  settled  in  the  parish  of  N.  C, 
in  the  county  of  Nottingham,  was,  pur- 
suant to  an  order  of  two  justices  of  the 
county,  bound  apprentice  bv  the  church- 
wardens and  overseers  of  that  parish  to 
A,B,  of  another  parish,  in  a  borough  situ- 
ate in  the  same  county,  but  having  justices 
who  had  exclusive  jurisdiction  therein. 
The  indenture  was  allowed  by  the  two 
county  justices,  but  no  notice  was  given 
to  the  overseers  of  the  poor  of  the  parish 
in  the  borough  of  the  intention  to  bind 


Midi  apprentice,  nor  <fid  they,  or  any  of 
them,  attend  before  the  county  jostices 
who  allowed  the  indenture,  and  adaiit 
such  notice :  held  by  three  justices,  Ab- 
bott C.  J.  ditsentiente,  that  by  S6G.S, 
c.  139.  the  indenture  was  void  for  want 
of  such  notice,  and  that  the  pauper  did 
not  gain  any  settlement  by  serving  under 
it,  Beje  v.  NewarkHtpon/^TYentf   i.  pL795. 

273.  Where  a  parish  has  united  with  othen 
for  the  support  of  the  poor,  aooording  to 
the  provisions  of  the  22  G.  3.  c.  83.,  and  a 
guardian  has  been  appointed,  the  chufcb- 
wardens  and  overseers  may,  nevertheless, 
bind  poor  children  appreQtices,and  it  is  not 
necessary  that  the  guardian  shonld  sign  the 
indentures,  i2erv.Z/tittert0oriAy  i.  i».736. 

IX. 

Of  ApprenHces  to  the  Sea  Service, 

274.  By  5£liz.  c.5.  §  12.  **  owners  of  sb^ 
fishermen  being  householders,  gunntts, 
cannoneers,  and  shipwrights,  may  take  ap- 
prentices for  ten  yean,  by  indenture,  to 
be  inrolled  in  the  next  corporate  or  in- 
corporate town.*' 

275.  And  the  indentures  must  be  inrolled  in 
the  next  eorponite  town,  for  an  mroliiient 
at  the  Trini^  House  is  not  sufficient,  al- 
tbouffh  there  is  a  clause  to  that  effect  in 
the  Trinity  House  charter,  for  the  King 
cannot  alter  the  place  of  inrolment  pre- 
scribed by  statute,  Pofi^Eiofi  Cose,  i.  pi.  737. 

276.  But  the  apprentice  tball  not  be  preju- 
diced by  the  neglect  of  the  master  to 
inroll  the  indentures,  ahhoudi  the  stamp 
duties  are  thereby  evaded,  Meje  v.  Gamt- 
boroughf  L  pi.  738. 

277.  By  2  &3  Amu  c6.  §2.  *'  the  chnrch- 
wardens  and  overseers  of  any  parish,  with 
the  consent  and  approbation  of  two  jus- 
tices of  the  county  or  magistrates  of  the 
city,  in  England^  Wales,  or  JBerwid,  may 
bind  out  any  bov  or  boys  of  the  age  of  ten 
yeart  or  upwards,  wboj  or  whose  pareqts, 
are  chare»ible  to  the  parish,  or  who  shall 
beg  for  alms,  to  be  apprentice  to  the  sea^ 
service  to  any  of  his  majestjr's  subjects,  be- 
ins  masters  or  owners  of  any  ship  or  ves- 
sel, and  belonging  to  any  port  in  Engjiaisd, 
Wates,  or  Benmok,  until  sndi  b(^  shall 
respectivdy  attain  the  a^  di  one-emd' 
twenty  years  ,*  and  such  binding  shall  be 
as  eflectual  as  if  such  boy  were  of  ^U 
age,  and  had  bound  himself  by  ivjoai* 

TUBB." 

278.  By  2&3Ann.  c.6.  §2.  "the  boy's 
age,  taken  from  the  entry  in  the  fabisb 
BxoiflXBB,  shall  be  inserted  inibeindeop 
ture;  or  if  no  such  register  can  be  fouad. 


i^B|ifcnteif«j 
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two  Jmtieet,  ^c^  Bhall  as  fbU  as  they  can, 
tnlm  tbenselveB  of  rach  bov'B  age,  and 
ina  HKh  mibrmatioa  shall  insert  the 
me  m  the  indentnret;  and  his  age  so 
nerted  shall  be  taken  to  be  his  true  age 
itiMmt  mj  further  proof." 

979.  By  3 ic5  Ann.  c.6.  §9.  **  the  parish- 
ofiom  fihall  pay  down  to  the  master,  at 
(he  time  of  the  bindhig,  the  sum  of  SOt^^ 
to  profide  necessary  clothing  and  bedding 
fertheseatcrrice.'* 

no.  By  9&  5  Ann.  c.  6.  §  5,  *'  the  oTerseers 
offw^adar  ioumikips  or  Tillages  are  an- 
tluinzed  (o  execute  this  aet  in  the  same 
ntmer  as  the  churchwardens  or  oveneers 
of  the  poor  of  a  pari$h^  &c. 

S81.  But  by  8&  9 Ann.  c.6»  §4.  ^  no  such 
appientice  shall  be  compelled,  or  im- 
pittsed,  or  permitted,  or  8ufo>ed  to  enter 
Inmsdf  ioto  the  king's  serrioe,  until  he 
siisU  be  agkteen  yntrr  ^o^." 

S88.  By  2&5  Amu  c.  6.  §5.  **  the  parish- 
ofiem  riiall  send  the  indentures  to  the 
ceuxcioa  or  thx  gqstoms  of  the  port  to 
^U  the  vessel  of  the  master  belongs, 
vh»ibll  enter  tlie  same  in  a  book,  and 
ntench  registry  on  the  indentures^  and 
niiKnbe  the  same,  without  fee,  on  pain 

tt3.  ^  S&3  Ann.  c.6.  §5.  '  the  collector, 
ff  Im  dqputy,  shall  send  a  oeriifietiU  of 
tbe  nuoe  to  thb  aj>icualty,  containing 
the  ounei  and  ages  of  such  apprentices, 
nd  to  what  ships  they  respectively  be- 
long; sad,  upon  the  receipt  of  such  cerii- 
<^faa^,  P10TSCTI0N8  shall  be  given  to 
neh  spprendces  until  they  attain  eighteen 

yw  ^flg* ." 
^By  2&3Ana.  c«.  §6.  ''the  master 
of  m  apprentice  bound  out  under  43  Eliz. 
e-S.  by  the  parish,  may,  with  the  consent 
^hBojnaSeet  of  the  eounh^,  or  the  appo- 
ktdoB  of  one  magittrmie  of  the  city  where 
I  nch  poor  boy  was  bound,  and  at  the  re- 
qpeat  of  the  maater  or  his  eiEecutors,  admi- 
tttnton,or  assigns,  by  ikdbnt0BS,  assign 
•id  tmn  over  such  parish  apprentice  to 
ik  master  or  owner  of  any  ship  or  vessel 
ttipg  the  saa  service  as  aforesiBid,  which 
*%unent  most  be  transmitted  to  thb 
oMxicToa,  and  registered  as  afore- 
■id." 

^By  8&g  Ann,  c.6.  §7.  "poor  boys 
^VPWked  pursuant  to  this  act,  and  such 
tt  Ml  be  ass^ned  over  from  fonyer  mas- 
^  ve  exempted  from  the  tnbute  of 
^  a  month  to  Greenwich  Hoepital,  im- 
posed by  the  7&8  W.3.  C.21.  andsG.S. 
e.7.  Jw." 

**•  By  s&  3  Ann.  c.6.  §  8.  *  every  master 
or  owner  of  any  ship  or  vessel  from  30  to 
M  tons'  burthen  may  be  compelled  to 


take  one  apprentioe,  md  one  moke  lor 
each  and  every  100  tone,  such  ship  or 
vessel  shall  exceed  the  burthen  of  a  loo 
tons,  on  pain  of  10/." 
987.  By  9  &  3  Ann.  c.  6.  §  9.  "  such  master 
or  owner,  before  he  clears  out  of  any  port, 
shall  give  to  the  collector  of  the  port  an 
account  in  writing  under  his  hand,  of  the 
names  and  numl^r  of  apprentices  then 
remaining  in  his  service." 

288.  By  2  &  5  Ann.  c6.§  10.  "  the  parish- 
officers  who  bind  out  such  apprentice  shall 
convey  the  apprentice  to  the  port  to  which 
the  vessel  ot  the  master  belongs,  and  shall, 
by  1 1  ft  12  W.3.  c.  18.  be  rdmbuised  out 
of  tbe  gaol  and  Marthakea  money  which 
by  12G.2.  c.29.  is  to  be  paid  out  of  the 
cfmnty  rate.** 

289.  By  2  &  3  Ann.  c.6. §  1 1.  "a counter- 

Eart  of  the  indentures  shall  be  executed 
y  THB  MASTBB,  in  the  presence  of  and  at- 
tested by  THE  coLLKCToa ;  and  the  person 
who  shall  convey  the  apprentice  to  the 
port  shall  take  back  such  counterpart  to 
the  parish-officers." 

290.  By  2&3Ann.  c6.§12.  "Iwoputiees 
of  a  county,  or  one  magistrate  of  a  city,  in 
or  near  THS  pobt  to  wmch  any  vessel  shall 
arrive,  may  determine  all  complaints  of 
hard  or  ill  usage,  &c.,  between  such  mas- 
ters and  apprentices." 

291.  By  S&3Ann.  a6.§l3.<'thecollector 
of  every  port  shall  keep  an  exact  reguter 
of  the  number  and  burthen  of  all  such 
ahips  and  vessels,  with  the  masters'  or 
owners'  names,  the  names  of  such  ap- 
prentices, and  from  what  parish  they  were 
respectively  sent,  and  transmit  true  oo|Hes 
of  such  registers,  signed  by  them,  to  the 
quarter  sessions,  ftc.,  on  pain   of  fivb 

POUNDS." 

292.  By  2  &3  Ann.  c6.$  14.  '^ every  custom- 
house officer  shall  insert  at  the  l)ottom  of 
their  cocaueis  the  number  of  men  and  boys 
on  board  the  ship  or  vessel  going  out  of 
the  port,  describing  the  apprenOeet  by  their 
respective  names,  ages^  and  the  dates  of 
their  several  indentures." 

293.  By  2  ft  3  Ann.  c.6.  §  1 5.  '*  persons  vo- 
luntarily binding  themselves  to  the  sea 
service  shall  not  be  in^rested  during  the 
term  of  three  years  from  the  date  of  the 
indentures." 

294.  But  1^  4  Ann.  c.l9.  §  17.  **  this  must 
be  understood  of  such  apprentices  only 
who  are  under  18  years  or  age." 

295.  But  by  13G.2.  c.l7.§2.  '^the  exemp- 
tion from  being  impressed  for  three  years 
is  siven  generally  to  all  persons  who  shall 
voluntanly  bind  themselves  to  the  sea 
service  without  limitation  respecting 
•ge." 


JKppt€HM^j 
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fM.  Aiidby9G.8;ci5.$89.*&ppTeii1lee0 
to  nuurinen  nadjbhirmen  are  exempted 
during  apprenticeniip.'* 

S97.  But  by  8  &  5  Ann.  c.S.  §  17.  «  when 
such  apprentices  ihall  be  impressed  or 
voluntarily  enter,  tbe  master  snail  be  en- 
titled to  able  seaman^ t  waget  for  such  ap- 
prentices who,  upon  due  examination, 
are  found  qualified  for  the  same,  not- 
withstanding their  indentures  of  appren- 
tice^p.*' 

998.  By  8  ft  9  Ann.  c6.  $  18.  *  all  penalties 
directed  by  this  act  shall  be  levied  by 
warrant  nadtf  the  hands  and  seals  of  two 

justices,*'  Ac,  &c. 

999.  By  4  Ann.  c.  19.  §  16.  *  no  such  master 
or  owner  shall  be  oliiged  to  take  any  such 
apprentice  under  13  yean  of  age,  or  who 
snail  not  be  fit  as  to  health  and  bodily 
aireng^  for  the  sea  service.*' 

300.  By  4  Ann.  c.  19.  §  16.  **  the  widow,  or 
executor,  or  administrator  of  any  master 
or  owner  shall  have  the  same  power  of 
asdgning  over  such  apprentice  to  other 
masters  or  owners  as  is  given  to  the  mas- 
ters of  apprentices  bound  under  the 
43  EliE.  c.  8.  (  Fide  tupra.) 

X. 

CfApprenHcet  bound  out  by  public  Charity. 

SOI.  The  7  Jac.  1.  c.  3.  §  1.  axcirss,  that 
^  great  sums  of  money  have  been  fireely 
0ven  to  corporations  and  parishes  in  JBitg- 
land,  to  be  employed  in  bmding  out  poor 
apprentices,  and  that  many  otker  penons 

'  may  be  disposed  to  give  odier  monies  for 
tbe  like  purpose  if  such  funds  may  ami- 
Umaitfjr  remam. 

903.  It  is  bnacted  by  7  Jac  1.  c.  9.  §  8. 
**  that  all  sums  of  money  so  freely  given  to 
any  person  to  be  continually  employed  for 
the  binding  out  apprentices  as  aforesaid, 
shall  be  ordered  and  disposed,  vix.  that 
all  corporatiottSy  and  towns  and  parishes 
where  such  monies  are  given,  that  is  to 
8AT,  the  parson  or  vicar  of  every  such 
town  or  parish,  together  with  the  con- 
stable or  constables,  the  churchwarden  or 
churchwardens^  collectors,  and  the  over- 
seers of  the  poor,  or  the  most  part  of 
them,  shall  nave  the  nomination  and 
placing  of  such  apprentices,  and  the 
guiding  and  employment   of  such  mo- 


any  iudi  sum  of  money,  AaD  become 
bound  with  one  or  two  securities  to  re- 
pay such  sum  of  money  as  he  shall  receive 
with  such  apprentice,  at  the  end  of  seven 
years;  and  if  such  a|>prentice  hap^  to 
die  within  the  seven  years,  then  mum  one 
year  after  his  death;  and  if  tbe  miutef 
shall  die  within  the  seven  yearS)  then 
within  one  year  tftcr  his  death ;  so  as  the 
said  monies  may  be  again  employed  ft»r 
placing  such  apprentice  with  some  other 
person  of  the  same  trade.*' 

305.  By  7  Jac.  1.  c.5.  §  4.  '^  every  siidi  snm 
of  money  so  given  shall  be  employed  by 
the  parties  within  three  months  after  the 
same  shall  come  to  their  hands ;  and  if  no 
fitt  person  can  be  found  within  the  citj, 
town,  or  parish,  to  be  bound  out  appren- 
tice, then  such  of  the  poorest  children  in 
the  parish  next  adjoining  shall  be  bound 
apprentice  therewitn  in  the  manner  afore- 
said." 

306.  By  7  Jac.  1.  c.3.§  5.  *•  but  the  poorest 
sort  of  children  of  the  parish  or  place  to 
which  the  money  is  given  shall  be  prefer- 
red, and  no  such  apprentice  shall  beabore 
the  age  of  15  years  when  he  is  first 
bound.'* 

307.  By  7  Jac.  1.  c.3.§  6.  *  every  person  ip- 
pointed  to  employ  or  dispose  of  monies 
so  given,  shall  every  Batier  makeatrae 
and  perfect  account  before  two  justices  of 
the  peace  dwelling  in  or  next  to  the  parish 
or  place,  of  all  monies  expended  in  bind- 
ing apprentices  by  virtue  of  this  act,  avd 
of  all  bonds  and  obligations  taken  for  the 
payment  thereof:  and  also  of  all  such 
sums  of  money  as  shall  then  happen  to  he 
remaining  in  their  hands :  and  also  shaB 
pay  over  the  balance,  &c.,  to  thdr  succes- 


sors. 


303.  By  7  Jac  1.  c.  S»  §  2.  *'  and  if  such 
person  shall  forbear  or  refose  to  em- 
ploy such  monies  for  the  binding  out 
of  such  apprentices,   they  shall  forfeit 

3/.  6«.  8c^*' 

304.  By  7  Jac.  1.  c.  3.  §  3.  **  the  master  of 
every  such  apprentice  who  shall  receive 


308.  ^Y  7  Jac.  1.  c.  3.  §  7.  «if  any  of  the 
persons  entrusted  with  any  monies  so  giten 
as  aforesaid  shall  in  any  point  or  degree 
break  the  trust  and  confidence  in  this 
behalf  reposed,  or  shall  commit  any  other 
misdemeanor  or  of^ce  in  misemploying 
of  the  said  monies,  any  person  vauj  petition 
THC  CHANCELLOR  for  a  commissioD  to 
examine  the  said  officers,  and  to  rate, 
raise,  and  collect  the  suma^  lost  or  mis- 
employed upon  the  persons,  in  places  not 
incorporate,  who  are  appoint«l  to  have 
the  ordering  of  the  said  monies,  or  upon 
the  al>le  inhabitants  of  tbe  parish  or  places 
&c.,  but  persons  grieved  may  appeal  to 
the  court  of  chancery." 

309.  It  is  not  necessary  to  the  validity  of  w 

indenture  of  apprenticeship  under  thw 

statute,  that  the  parson  or  vicar  should 

be  a  party  to  it,  Reg  v,  (Mtbury, 

I.  pi.  759. 


MffftKBCttj* 


JXBOtgtL 
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310*  A  lolmitiiT  ytufy  coDtribuDOii  or 
mbicqpdoa  of  <bn»  of  the  Inhabitants 
of  I  puiih,  for  the  purpose  of  patting  out 
hayttod  ciris  apprentices*  brought  up  at  a 
cfaoitj  fldool  in  the  parish,  is  a  cHxaiTY 
vittiB  the  meaning  of  the  above  statute, 
■d  iheraibre  the  indenture  it  by  the 
dAniL  .C.9.  (  40.  exempted  from  stamp- 
iatj^MiSir.  Si.  MtkkiH,  BeUmtd  Qreen^ 

i.  pi.  740. 
111.  8o  slio  a  bequest  of  monejr  to  "  put 
out  nich  cbiidm  apprentices  as  the  tes- 
tuof'i  bratber  should  think  fit,"  is  a  pvb- 
uc  cHAinr,  within  the  act  8  Ann.  c  9. 
(40^  Rhy,  (X^i^m mpm  Dunuwiore, 

L  pi.  741. 

311.  As  indenture  Innding  out  an  appren- 

tioswilfa  the  consent  of  the  trustees  of 

ccflaa  foods  be(|aeathed  for  the  binding 

sat  ooor  apprenticea,  which  was  esecuted 

fcgrtbespprentiee  and  nasler,  and  recited 

tbe  CnisCees  to  be  parties,  and  in  which 

the  cofBidenition  paid  by  the  trustees  to 

lb  oaster  was  stated  to  be  SO^.,  was  held 

tonaier  a  settlement,  though  the  master 

■telljr  recemd  odIv  \eL  ifis.  6<f.,  the  re^ 

a^  being  retained  bv  the  agent  of  the 

tnatees,  for  costs  and  expences  of  the 

Miag^  Rex  v.  QvomAm,  i.  pi.  74S. 

113.  Aad  the  binding  vras  held  good,  al- 

^bi^  the  indenture  was  not  executed 

Jir^tnistees,  i. pi.  749. 

Sll  Where  an  unstamped  indenture  of  ap- 

ptaticedvip  recited  that  a  premjuni  of 

IS/,  had  been  paid,  but  added,  that  it  was 

psid  oat  of  a  charitable  donation  fnnd, 

WoBgnff  to  the  parish,  and  tbe  master 

kciag  caflad  pro^sa  that  the  premium  bad 

^  paid  by  tbe  parish-officers,  who  told 

^  St  the  time  of  paying  it  ^at  it  was 

cbsrity  money:  held,  that  the  ftct  of  pay- 

Beat  being  proved,  the  recital  in   the 

i>deatore,  and   the  declarations  of  the 

|i*rifh-<iicen  were  not  admissible  in  evi- 

^ease  so  a»  to-briag  tiio  case  within  the 

exception  in  tbe  44G.5.  c.98.  §  190.,  and 

tbat  tbe  iadentnre  being  unstamped  was 

vail,  Rea  t.  SSteffimgton^  L  pi.  660. 

'U.  ifinriiir,  that  a  charitaMe  donation  fund 

Mea^Bg  to  a  parish  is  a  public  charity 

vithm  sodi  exception,  Re»  t.  Skejfing- 

ha,  i.  pi.  660. 

XL 
V  ApprenticcM  to  CMnmey'SufeeperSn 

3it^  S8G.3.  C48.  $  1.  <■  the  churchwar- 
^  sad  overseers  of  anyparish  in  Great 
Maia,  by  and  with  the  consent  and  ^- 
Pobatioa  of  two  justioea-  of  the  peace 


(ttcb  eonant  lad  appitbrttott  to  be  sig- 
nified by  such  justices  in  writing  uadler 
their  hands  according  to  the  form  pn» 
scribed  by  tbe  indentnra,)  may  bind  or 
put  out  any  bova  of  eigki  yearg  old,  or 
whose  parents  shall  be  chaigeable  to  the 
parish,  or  who  shall  b^  for  alms;  or  by 
and  with  the  consent  of  the  parent  or  pa- 
rents of  such  a  boy  to  be  appicntice  to  a 
eBiiCNaY-BWSEpaa,  until  suoi  boy  shall  be 
16  years  of  age.'* 

517.  by  S8Q.8.  c 48.  § 8.  **  the  age  oTevery 
such  boj  shall  be  inserted  in  Sia  ioden- 
tnre^  beiqg  truly  taken  from  acopy  of  the 
entr^  in  the  jdsvM  regisApr  attested  by  the 
minister  of  ttie  parish  i  and  when  no  such 
copy  can  be  hact,sucb  justices  of  tbe  peace 
shall,  as  fully  as  they  can,  inform  them- 
selves  of  the  taf^tige^  and  from  sodi  in- 
formation ahaU  maert  the  same  in  die  In- 
denture; and  the  age  so  inserted  shall»  in 
relation  to  his.  oontinHance  in  service,  be 
taken  to  be  his  tnie  age  without  fimdier 
proof." 

316.  Bt  S60.3.  0.48.^6.  <«the  indentare, 
whicn  is  to  be  accordioe  to  the  fonn  in 
^  acheduie^  shall  not  be  liable  to  any 
higher  or  other  stamp-doty  than  is  now 
charged  upon  indentures  tar  binding  out 
poor  parisli  children.'* 

819.  Bv  980.5.  c.48.  §4.  ^  if  any  boy  un- 
der tne  age  of  dght  yeacs  shall  be  put  ap- 
prentice to  a  dumney  sweeper,  the  inden- 
tures, &C.,  shall  be  void;  aad  the  master, 
on  conviction,  shall  pay,  for  evcay  such  ap- 
praatiee  or  serraat,  a  sum  not  exceeding 
10^  nor  less  than  liL 

8sa  By  88G.3.  c.48«45.  ''the  oferseers 
of  towadilps  aad  tUu^  shall  have  die 
aanw  authority  m  this  respect  as  the 
churchwardens  and  overseess  of  pa^ 
rishes." 

Situ  By  fsG.s.  c.48,  §6.  ^one  justice  of 
the  peaoa  is-  empowered  to  hear  and  de- 
termine all  oomplakita  of  hard  or  ill  us^ge 
from  the  master  or  from  tbe  apprentice, 
whedmr  the  binding  be  under  toe  act,  or 
a  voluataiy  binding  by  the  In^  bhnself, 
and  to  make  such  orders  therein  as  justices 
of  the  peace  are  enabled  by  law  to  do  in 
other  cases  between  masters  and  appren- 
tices." 

5SS.  By  .360.9.  C46.  §  7.  ^  no  chunney- 
sweeper  shall  have  more  than  sir  ap' 
prentiees  at  one  aad  the  same  time;  and 
the  name  of  every  master  chimney- 
aweaper,  and  the  place  of  his  abode,  shall 
be  marked  or  put  upon  n  krmaplfUf  fixed 
in  tbe  firont  or  a  leather  cap  which  every 
master  shall  provide  for  each  apprentice, 
and.  which  such  apprentice  snidl  wear 
when  out  on  lus  doty,  on  peMlQr  of  any 


Ap^miUce.] 


D1GESK& 


.   sum  not  exceeding  lOL  nor   ten  than 

si:* 

^95.  Bv  28  G.  3.  C.48.  §  8.  **  and  if  any  mas- 
ter shall  misuse  or  evil  intreat  his  appren- 
tice, or  the  apprentice  shall  have  any  just 
cause  to  con4>lain  of  the  forfeiture  or 
breach  of  any  of  the  covenants  of  the  in- 
denture, he  shall  on  conviction,  forfeit  not 
more  than  10/.  nor  less  than  5/." 

324.  By  28 G. 9.  C.48.  §  9.  **  no  master  chim- 
nev-sweeper  shall  let  out  to  hire,  or  lend 
by  the  day  or  otherwise,  to  any  other  per- 
son, for  the  purpose  of  sweeping  chinuueys, 
any  apprentice  bound  under  the  directions 
of  this  act,  nor  shall  cause  such  boys  to 
call  the  streets  before  seven  in  the  mom- 
jug,  nor  after  is  at  noon  from  Mickaeimas 

'  to  Lady^ay;  nor  before  five  in  the 
morning  nor  after  12  at  noon  from  Lady- 
day  to  JficAadmoff,  on  pain  of  any  sum 
not  exceeding  10/.  nor  less  than  5/." 

325.  By  28G.3.  c.48.  §10.  ^  all  conviciums 
for  penalties  imposed  by  this  act  shall  be 
made  before  onejutHce,  where  the  ofience 
is  committed,  on  the  oath  ofone  wUneesJ* 

52(1.  By  28 G. 3.  c 48.  §  11.  ''all  forfeitures 
imposed  and  aU  costs  and  charges  allowed 
by  this  act,  to  be  levied  by  dbtress,  by 
warrant  of  one  justice,"  &c. 

327.  But  by  28G.3.  c,48.  §  12.  "  no  war- 
rant of  distress  shall  issue  until  six  days 
after  the  offender  shall  have  been  con- 

•  victed,  and  an  order  made  and  served  upon 
him  for  payment." 

528.  By  28G.3.  c.48.  §13.  ''  the  distress 
made  under  this  act  shall  not  be  deemed 
unlawful,  nor  the  parties  making  the  same 
deemed  trespassers  ab  initio^  on  account  of 
any  trreguUtrity  which  shall  be  afterwards 
done  by  the  parties  distraining;  but  any 
person  grieved  shall  recover  fitU  tatu/ao 
turn  for  any  special  damaged* 

329.  By  28G.3.  c.48.  §14.  "  no  plaintiff 
shall  recover  in  any  action  for  such  irre- 
gularity, treapass,  or  wrongful  proceedings, 
if  tender  of  sufficient  amends  shall  be 
made  before  action  brought;  and  if  no 
such  tender  be  made,  the  defendant  may, 
by  leave  of  court,  at  any  time  before  issue 
joined,  pay  money  into  court,"  &c. 

330.  By  28 G. 3.  c.48.  §  15.  ^  the  justice  of 
the  peace  of  the  county  where  the  o£^ce 
is  committed,  is  authorized  to  administer 
any  oath  required  by  the  act." 

331.  By  28  G. 5.  c 48.  §16. ''persons grieved 
may  appeal  to  the  next  general  or  quar- 
ter sessions  of  the  place  wherein  the  cause 
of  complaint  shall  arise;  having  first 
entered  mto  a  recognizance  with  sufficient 
surety  to  prosecute  such  appeal,  &c.,  and 
ALSO  giidng  notice  in  writing  to  the  justice 
within  six  days." 


[XII.  To  CW/oa  Htfb,  4^ 


XIL 


more  than  1500  spindles  are  used,  appi 
tices  may  be  employed  in  the  mgbt 


Apprentices  to  Cotton  and  WooUen  Mlk 

332.  Bv    42G.3.  C.73.  |.l.    COttOO    lod 

woollen  mills  or  foctones^  wheieiD  three 
or  more  apprentices,  or  twenty  or  more 
other  persons  are  emploved,  shall  be  Md>- 
ject  to  the  regulations  of  this  act," 

333.  By  42 G.3.  c.73.  §  2.  the  rooms  Ml 
be  washed  with  quick  lime  sokI  water  twice 
a  ^ear  at  least,  and  due  care  aodattostion 
paid  by  the  master  or  mistreu  of  the  ailb 
or  fiutories,  to  provide  sufficient  windem 
or  openings,  so  as  to  admit  a  proper 
supply  of  fresh  air." 

334.  By  42  G.3.  c 73.  §  3. "  apprentices ifasll 
be  supplied  with  two  oonpiete  luitf  of 
clothing  during  the  term  of  apprealioe- 
ship,  suitid>le  linen,  stockings,  ^ats,  sad 
shoes,  and  one  new  complete  suit  thsU  be 
delivered  yearly." 

335.  By  42  G.  3.  c.73.  §4*  "  apprentieei 
shall  not  be  compelled  to  work  loDger  thsa 
twelve  hours  in  anv  one  day,  nor  between 
nine  o'clock  at  night  and  six  in  the  mon* 
ing." 

536,  By  42  G.3.  c.73.  §  5.  **  in  mills  or  ke- 
tones wherein  not  less  than  1 000  nor 

iren- 

„     till 

certain  periods. 

537.  By  42  G.  3.  c.  73.  §  6.  "  apprentioes  b> 
be  instructed  every  working  day  for  the 
first  four  years  of  appr^iticeship  in  reed- 
ing, writine,  and  aritometic,  in  iome  pert 
ofthe  mill  or  foctory,  and  the  time  for 
such  instruction  be  taken  as .  part  of  the 
respective  periods  limited  for  them  to  be 
employed,  or  during  whi<^  they  mpjbe 
compelled  to  work. 

338.  By  42  G.5.  c73.  §  7.  "  apartments  of 
male  and  female  apprentices  to  be  kept 
distinct,  and  two  only  shall  sleep  in  one^ 
bed. 

339.  By  42 G. 3.  C.73.  §8.  "  regulations  to 
be  observed  for  the  instruction  of  appren- 
tices on  Sundays  in  England  and  nalei, 
and  also  in  Scotland,  andat  certain  periods 
that  they.be  taken  to  the  parish  church 
to  recdve  the  sacrament ;  and  to  attoid 
once  in  a  month  at  least,  during  divine 
service,  in  the  parish  church,  or  some 
licensed  place  of  divine  worship,  or  have 
divine  service  performed  in  some  place  ia 
or  adjoining  the  mill  or  factory,  and  that 
due  care  be  taken  that  all  the  apprentices 
r^;ularly  attend  diirine  service,"  &c. 

34a  By  42 G.3.  c 73.  §  9.  "justices attheir 
midsummer  sessions  jrearly  sh^  app<wnt 
two  visitors  of  such  mills  or  foctorlee^who 
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^  iqnrt  the  ooncBtioa  thereof  to  the 

qotrter  loiioiii,  and  who  shidl  have  full 

poveraod  authority  to  enter  mto  and  ubt 

fflct  the  nne,  and  whose  report  shall  be 

entered  bv  the  clerk  of  the  peace  among 

thefeeoi^"&c 

m.  By  426.3.  c. 75.  §  10.^  in  case  of  in- 

AetioQs  diiorders  preYailing,  the  visitors 

Bif  require  the  master  to  call  in  medical 

antance^  who  shall  report  to  such  visiton, 

11  oAea  m  required,  tneir  opinion  of  tlie 

&order,  with  its  probable  efilects;  and 

diat  soy  eipfpces  incurred  in  consequence 

iyi  be  diicbaiq^  bv  the  master  or  mis- 

basof  such  mul  or  tactory." 

MiBf  42G.5.  C.7J.  §  11.  **  persons  op- 

poiif  or  flM^esting  any  of  the  said  visitors 

1I4  for. every  such  offence,  forfeit  and 

jafi  not  iexceeding  ten  nor  less  than  five 

poQftdi" 

3tt.  Bj  4S  G.S.  C.7J.  §  12. ''  copies  of  this 

act  to  be  affixed  in  two  conspicuous  places 

of  RKb  miDs  or  fiictories^  accessible  to  all 

WHQi  employed  tfaerdn,  which  shall  be 

Vqi  ud  renewed  to  that  they  may  at  all 

tiMbek^le.'* 

«i  Bj  42  G.3.  c  75.  §  13.   "  roasters  or 
■Rreaei  wilfully  oronding  against  thu 
ae^  shall  (brfeit  and  pay  not  exceeding 
fire  poaDds  nor  less  tnan  forty  shillings, 
^     at  IM  discretion  of  the  justices^  half  to  ^o 
to  tbeioformer,  &c  informations  being  laid 
litiuD  a  mooUi  after  the  oflence  corn- 
Bitted.** 
544  Bj  4SG.3.  c.79.  §  14.  ^  mills  or  fao- 
toriei  enploying  a  certain  number  of  per- 
MBStohe  entered  in  a  book  kept  by  the 
dcrk  of  the  peace,  who  shall  receive  Sj. 
fcresch  entry  " 
MC  Bj  4S  0.5.  C.73.  §.  15. "  penalties  and 

tw&Uureshow  to  be  recovered." 
W7.  Bf  42  G.3.  c  73.  §  16.  "  form  of  con- 
netioD.'' 

ArStnuaovT  BT  ApriEMTiC£8Biv. 

ARBITRATION. 

Itliesemns^with  the  consent  of  thecon- 
teadiiig  parties,  may  refer  the  consider- 
tton  of  an  appeal  against  an  order  of 
moral,  to  justices  or  other  persons  out 
of  seuons ;  but  they  cannot  do  so  of  their 
9n  accord  without  the  consent  of  the 
P«tie^  Bex  v.  Justices  of  Korlhampton^ 

lu  pi.  956. 

^IhaliiDe  limited  for  appealing  against  an 
w^K  of  removal  is  not  suspended  by  the 
"^^  being  referred  to  arbitration,  Rtx 


^j^ntieo  ^  Devonshire,  ii«  pi.  96 1 . 

*'^«  session*  refer  a  case  to  the  con- 
"■Bitioa  of  the  judges  of  assize»  a  proper 


adjoummeot  mutt  be  entered  on  the  re- 
cords of  the  sesaonSy  Bex  v.  ffedingJkam 
SbU,  iL  pi.  &70. 

ATTAINDER. 

The  settlement  of  a  person  tttunted,  ac- 
quired before  the  attainder,  is  commuivt- 
cated  to  his  children  bom  afterwards,  Rejr 
V.  St»  Mary  Cardigan^  ii.  pL  45 

ATTORNEY. 

1.  An  aUomey  eannot  be  elected  overseer 
of  the  poor,  even  thoitfh  tb«M  is  a  special  ; 
custom  in  the  parish  tor  ^tvry  inhabiioHi 
to  serve  the  office.  Rex  v.  Prowse^  L  pi.  9. 

9.  An  attorney  is  not  rateable  to  the  poor . 
for  the  profits  of  hia  profession,  Rex  v. 
Siarl^mUf  i.  pi.  207. 

3.  An  attorney  may  sign  notice  of  appeal  t^ 
a  poor  rato,  by  41  G.  5.  c.  SJ.  §  4. 

B. 

BANKRUPT. 

1.  The  bankruptcy  of  the  master  does  not 
dissolve  the  contract  of  hiring  without  the 
servant's  consent.  Rex  v.  SI.  Andrew^s^ 
Ho&orHy  11.  pi.  408. 

8  Nor  does  the  bankruptcy  of  the  master  of 
an  apprentice  discharge  the  indentures, 
Buciington  v.  Sfupton  Bechamp,  ii.  pi.  599.  * 

BAPTIST  PREACHEIL 

1.  By  1  W.  ft  M.  r.  18.  *  every  minister, 
preacher,  or  teacher  of  a  congregation, 
who  shall  conform  to  the  toleration  act, 
dec.  shall  be  exempted  from  all  parish  and' 
ward  offices.** 

S.  Therefore  a  baptist  preacher,  qualified 
according  to  the  above  statute,  is  ex- 
empted from  serving  the  office  of  overseer 
of  the  poor,  and  all  other  parish  offices, 
whether  such  offices  existed  before,  or 
were  created  since  the  statute,  even  al- 
though such  preacher  is  at  the  time  a 
merchant  or  aeaier  in  hops  or  other  arti- 
cles; for  the  toleration  act  is  grounded 
on  natural  rights,  and  the  highest  natural ' 
right  is  that  of  conscience,  and  his  beini? 
a  merchant  does  not  destroy  his  right  any 
more  than  the  right  of  &  clergyman  is  de- 
stroyed by  his  holding  a  farm,  or  exercising 
a  temporal  office,  Kenward  v.  Knowies,  -   * 

i.pl.18. 

BASTARDS. 

I.  Who  shall  be  deemed  Bastards. 
IL  Authority  of  Parish  Officers. 
III.  Authority  of  the  Justices, 
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IV.  Cdn^iUttM  Md  SxanAiiatSoH, 
V.  Sumnunt  and  Conmitmeut. 
VI.  Bomdoflndenmii^. 
VII.  Form  of  ihe  Order. 
VUL  Jj^peJ. 
IX.  Juntdieiw9i-of  Se9ntm* 
X.  <2iMiA«i^  «f»  Ordb*. 
XI.  PtMiMiRfli^  ^  Parents, 
XII*  Basittrdt  bwn  tfi 

I. 
IFfto  dudlle  deemed  Basiardi. 

1.  A  9AITAE0  is  one  that  ia  not  only  ftdg^e- 
ten  but  dors  out  of  lawfal  laatrimonv, 

i.  pL464« 
S.  And  if  bom  to  long  after  the  death  of  the 
husband,  that  by  ibe  usual  coune  of  ges- 
tation, such  child  could  not  be  begotten 
by  him,  it  will  be  bastard,  SadmelFs  case, 

i.;pl.4B5. 

5.  The  usual  time  for  a  womMi  to  go  with 
dbild  is  40  weeks,  RadweWt  case, 

i.  (yl.  466L 
4.  But  the  time  of  festaCion  may  be  accele- 
rated or  retarded  by  accidental  caase%  of 
which  the  law  will  take  notice,  JUop  v. 
BowireU,  .  i.  pi.  481. 

£,  But  evidence  of  a  husband's  being  so 
tnfimi  as  to  render  ^impoteney  finfbake.k 
not  sufficient,  Lonuuc  v^Holmdenf  i.  pi.  498. 

6,  If  a  man  die,  and  his  widow  marry  -so 
soon  afterwards  that^a  diUd  born  during 
the  second  coverture dOii^  be  the  child  of 
either  husband,  such  .<^hdd  is  legitimates 
«nd  sm  coming  of  :i|ge,  may  choose  wbich 
4>f  the  fathers  1^  pAeases,  Tear-Bot^^ 

i  pL  48$. 
-7*  Ch&dren  bom  during  a  pitoe^e  a  vmeulo 
tnatrimenu  are  bastards j  and  durinff  a.j0- 
paration  also,  if  monHuxeWh^  proved, 

i.  pi.  48S. 

«.  So  also  if  children  be  bom  during  a 

diTorce  h  rnema  et  thoro,  the  presumption 

is,  that  they  are  bastards.  Si.  Georges  ▼. 

Si.  Margarfifif  i  pT.  49  J. 

9.  If  the  nusband  be  impoientj  the  wife's 
children  are  j^astards,  Fogcr<^%  case, 

i.  pL  490. 

10.  But  though  a  man  be  divorced  from  one 
woman  for  impetenejfy  yet  if  he  marnr 
4^n,  iMsd  children  are  bora  during  such 
iKcppd  marriage*  the  issue  are  lawful, 
^iirt/s  case,  L  pi.  49  0  («.^ 

11.  The.  child  of  Kfeme  eoveri,  conceivea 
, jtfid  bom  while  the  husband  is  exira  qma- 

imr'mmria,  is  a  bastard*  MUx  v.  Jlber^ion, 

i.pl.  49h 

IS.  But  in  such  case,  it  must  appear  that 

(the  hulband  had  no  aeceu  to  the  wife  for 

nine  motfths  previous  to  the  birth  of  the 

deSBA^  Rex  y:  JhTtimty,  L  pi.  499. 


15.  Add  thefeibre,  nioog^  uie  DcrfMnd  be 
in  Bn^ndy  vet  if  nen-eKceu  be  proredy 
the  issue  are  oastard^  Feadrd  t.  Pendrd^ 

LpL497. 

14.  Children  bora  under  a  second  supposed 
marriage,  during  the  life  of  the  lawftd 
husband,  are  bayards,  if  it  appear  that  he 
had  no  access,  Sexy.  Si.  BHd^Sf  L  pL  494. 

15.  But  the  mere  feet  of  criminal  oonvens- 
tion,  however  clearly  oroved,  is  not  oC 
itself  sufficient  to  bastardize  the  issue,  JR^m 
r.  Browne,  i.  (d.  495. 

16.  The  mother  may,  on  mi  issue  cmt  of 
dianeer^  to  try  the  leeitimacy  of  ber  child, 
give  evidence  that  the  chfld  is  not  her 
husband's,  Oerk  ▼.  Wright^         i.  pL  4M. 

17.  So  also  she  may  be  examined  as  to  the 
ffi^gitimarv  of  her  children  on  an  order  of 
removal.  Rex  v.  Bromley ^  i  pi.  50ir. 

18.  And  an  order  of  filiation  may  be  ooada 
after  her  death  on  her  evidence  being 
taken  by  a  justice  under  the  G  G.  S.  c  91. 
Rex  V.  Raventtotie,  i.  pi.  540. 

19.  So  also  the  reputed  ^ther  of  a  jehSd 
may  give  evidence  that  he  was  not  marcied 
to  the  mother.  Rex  y.£i.  Feier,  L  pL  499. 

SO.  But  although  tifeme  covert  may,  4»a  a 
guestion  of  bastardy,  give  evidence  of  4iie 
tact  of  criminal  eonvertatum,  yet  ahe  akall 
not  be  admitted  the  sole  witness  to  prove 
the  non-acceu  of  her  hutemi^  Jte^r  ir. 
Readhg^  %  |d.  506. 

31.  The  general  deeUrathn,  or  the  aasMrer 
of  a  parent  in  chancery,  are  good  eyidence^ 
after  the  death  of  such  parent,  to  prt>ve 
that  a  child  was  bora  ie/ore  tkemmrrieitt^^ 
but  not  to  prove  that  a  child  bora  in 
look  is  a  hasiard,  Stenem  w.  Afoss , 

i.  pi. 

55.  It  is  said,  however,  that  an  order  of 
4ardy  cannot  be  made  against  a 
woman  on  .her  testimony  oaly^  R^jp  w. 
Rookct  1.  pL  504L 

95.  AndifamarriagebeestaMishedbya,firttt 
order  of  bastardy,  no  evidence  can  be  n^. 
ceived,  on  making  a  second  order,  to  prove 
illegitimacy.  Rex  v.  Woodckeder^  i.  pi.  SOS. 

84.  So  also  where  a  woman  is  removed  with 
.a  pauper  at  hit  wife,  and  the  order  ia 
unappealed  from,  the  parish  cannot^ 
findmg  that  she  is  no^  Ait  wife,  remove  ' 
to  her  own  settlement,  Rex  v.  Si. 
Lamheth^  ii.  pi. 

15.  And  if  non-acceu  of  a  husband  be  li^gally 
proved,  an  order  of  bastardy  may  be  made 
without  enquiring  whether  the  misbaad  is 
dead  or  alive.  Rex  v.  Bedaly        L  pL  509. 

56.  But  the  child  of  a  married  woman  vamy 
be  proved  a  batiard  by  other  evidence 
than  that  of  the  husband's  aoa  mcf\~tm^ 
Thompton  v.  iSW,  i.  pi.  509. 

27.  lyrofMKWPM  of  the  husband  need 
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^ptoni  iadng  Ihe  wkdle  poiod  of  die 
-v^f  pNgimiiej';  it  is  siifficaeot  if  the  eir- 
cnstences  of  the  ease  show  a  natural 
in^oiAilitj  that  the  husband  could  be 
tbe  fitber,  as  iHiefe  be  had  access  only  a 
iHloight  before  tbe  biitb,  Rex  v.  Li^e, 

1.  pi.  508. 
ft  Tbe  register  of  a  panA,  asto  the  proof 
<f  Mi  or  iwrial,  eaanot  be  contraiucted 
kf  the ibf^iaoir,  Jiay y.Mtiy,    i. pi. 501. 

II.. 

AMtkoriiy  tiftJk  Paritk  Officers 

19.  Bj  13  &  l4:Cftn.s.  c.  19.  ^  the  parish 
officers  whese  any  bastard  child  u  bom 
WKf  seite  Mimucii  of 'the  profits  of  the 
had  o(*(he  putatire  father  as  shall  be  or->^ 
^Md  by  iwojutHc^  for  the  oMdntenaoc^ 
aad  education  of  the  child,, and.  dispose  of 
lb  goods  and  battels  by  order  of  ike  «0#- 


30.  Bistards  of  lunatics  to.  ha^e  the  legal 
lettfaaeae  of  the  mother^  51  6.9.  c.79. 

«1.  Tbe  place  of  birth  of  a  bastard  child 
kaa^  pimil  fiicm  the  place  of  ita  legal 
aettleiaent,  the  parish  officers  are  aot  only 
■tthoriaed  bat  bound  to  provide  fea  it, 
inkasDch  birth  in  the  parish  has  beea 
pfecured  by  fraud,  sid  e«en  then  they 
are  booad  to  take  care  of  it  until  neanovad 
to  tbe  place  of  its  1^  settlement,  Tvm^ 
^  V.  Ttwktbmnfi  w  pi*  510. 

n.  Aad  ahere  a  bastard  ehild  is  bom  in 
aajr  parish,  for  wiiose  suafeenance  the  pa-. 
Nots  neglect  to  pn»nde,die  parish-officers 
sre  obliged  to  do  it  widiOMt  any  order 
Am  the  jostioes,  ITo^  v.  Bryant, 

i.  pi.  516. 

iR  It  ieem9  that  if  the  polathre  fattier  of  a 
baitard  undertake  to  maintain  it,  the  pa- 
nihmfBcers  cannot  contravene  such  dispo- 
■tioD,  BicktwdB  \.Bioi%eM,  i.  pi.  51 U 

M  For  although  ndther  the  putative  father 
Mr  the  mother  has  tbe  l^aj  guardianship 
of  abastaid  ifaiU»  J^  i^  ^^  putative  father 
tske  the  child  and  provide  for  it,  the  pa- 
ihlMJffioers  oannot  call  upon  hin  for 
■aifttenance  while  in  Jiis  keepbig,  or  order 
him  to  d^ver  it  to  the  mother,  J2»4p  v. 
MoN,  i.  pi.  531. 

U.  Aad  an  information  on  4.&  5  Phil.  & 
Marv,  c8.  will  lie  for  takmg  a  bastard 
^iU  ont  of  the  care  and  custody  of  its. 
pilativelhtber,jeejrv.  CornfoH^  i.  pi.  515. 

W.  Aad  even  if  the  parisbomcers,  froas  the 
Mgleet  of  die  parents,  have  taken  a  bas- 
ted child  into  wdr  keeping,  yet  tlie  puta- 
^ve  father  may  take  it  from  the  parish, 
aad  nuuBlttn  it  himi^,  NewUmd  v.  Of- 

.LpL5M. 


37.  But  untit  snch  £tAd  mm  the  ygt  ^ 
teven  «Mri»  the  mother  is^ea^ed  to  lie 
custocfy  of  it  far  nurture;-  and  therefor^ 
if  a  baitard  be  settled  in  a  diftrent  parli^ 
from  its  mother,  the  mother  shall  have 
the  caie  of  it  in  the  parish  in  which  she  is 
settled,  and  the  pansh  in  which  the  bas- 
tard is  settled  shall  pay  the  expence  of  ita 
nurUire,  Ae«  v.  Hm^higion,       i.  pi.  5l5« 

58.  Apd  if  the  putative  rather  of  a  female 
bastard  obtain  the  posaeuion  of  her  frem 
her  mother  by  fraud*  the  court  will  order 
her  to  be  restored  to  the  mother,  Bern  v. 
iSoocr^  i.  pi.  515  Hi 

59.  Therefore,  whei>e  two  perMMis  obtained 
by  stratagem  a  bastard  child  from  the 
quiet  possession,  caret  aad  protection  of 
its  mother,  but  soon  afterwards  returned 
it  to  he^  from  whom  it  was  again  taken 
by  them  by  force ;  the  Court  of  Kaog^a 
Rench  eranted  a  kabeas.^  carfu$  and  re- 
stoned  me  child  to  its  ipQther,  the  child 
beine  within  the  age  of  npftnre,  J9«v  v. 
Hopmtt  i.  pU  51 5  Ilk 

AO.  But  if  the  putative  fatheit  has.  the  cua- 
lody  of  the  child  hy  fair  m^iios,  the  oonrt, 
except  unon  apeeii^  grouncU,  inll  not,  per- 
haps, taae  it  away  froip  bim,  MeM  v. 
Moieley,  U.pl.  515  a. 

^J .  But  tDe  mother  of  an  iUegUimate  ckUd  is 
entitled  to  the  custody  of  it  in  preference 
to  the  father ;  though,  from  hia  circum- 
stances, he  may  be  fa^ttes  abl^  to  educate 
ijt,  JSiis  parte  Ann  feen,  i^  pK  515  a. 

4»^  But  m  the^ase  of  a  kp^maie  ckiU  the 
father  is  entptled  to  the  custody  of  Ic^ 
though  it  be  an  infant  at  th^e  breupt  of  its 
mother,  if  such  custody  is  not  likely  to  be 
injurious  to  die  child,,  Mem  v.  De  Mann^ 
nUie,  i.  pi.  515  a. 

49..  The  parisb-officeri  cannot  remove  bas- 
tard children  from  theparish  in  vhidi  diey 
are  maintained  to  the  parisb  where  their 
mother  afterwards  gains  a  settlemant  by 
marriage,  Skernumbwy  v.  Bokieyy 

i.  ph  51 S. 

ni. 

Tke  Authority  of  the  JMioet. 

44.  By  IsEliz.  C.5.  $  2.  ^  two  Justioet  in  or 
near  the  parish  in  which  any  bastard  child 
is  bora,  roav  examine  into  the  circum- 
stances, ancf  make  order  as  well  for  the 
punishment  of  the  mother  and  recuted 
father,  as  for  the  relief  of  the  porOir 

45.  By  18  Elis.  C.5.  ^  the  said  justices  may 
also  make  an  order  for  the  wuantenamce  of 
such  child  by  charging  the  mofher  or  re* 

'  puted  fdther  with  a  weekly  payment  for 
tliat  purpose** 

G  t 
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46*  Bj  18Eitz.c.5.  §8.  ^'tlie  order  mast 
be  subieribed  under  their  bmuUy  and  if, 

-after  notiee  thereof,  the  mother  or  reputed 
father  make  default,  the  justices  may  com- 
mit to  the  common  gaoi,  unless  they  give 
security  to  perform  the  order  or  to  appear 
at  the  next  sessions,  &c." 
v47.  By  19  &  14Car.^.  c.l8.  §  19.  *<  the  /><»- 
rUh-officerif  when  any  bastard  chiici  is 
bom,  may  seize  so  much  of  the  profits  of 
the  lands  of  the  putative  father,  as  shall 
be  ordered  by  two  jvatHeet  for  the  main- 
tenance and  education  of  the  child." 

48.  Bv  6G.S.  C.51.  ^  if  any  nn^  woman 
shall  be  delivered  of  a  bastard  child,  likely 
to  become  char^ble,  or  shall  declare  her- 
self to  bp  big  with  a  cliild,  which,  if  bom, 
would  be  a  6a$tard,  and  likely  to  be  charge- 
able, and  shaU,  in  either  of  such  cases,  in 

-  an  examination  to  be  taken  in  writing,  on 

-  oath,  before  one  Justice,  charse  anv  person 
with  having  gotten  her  with  chila,  such 
justice,  upon  application  to  him  by  the 
parish-officers,  or  bv  any  substantial  boilse- 
nolder,  shall  issue  his  warrant  for  the  im- 
mediate apprehending  such  person,  and 
bringing  him  before  such,  or  some  other 

.  justice  of  the  county,  who  shall  commit 
mm  to  the  common  gaol  or  house  of  cor- 
rection, unless  he  eive  security  to  indem- 
nify the  parish,  or  snail  enter  into  a  recog- 
niiance  to  appear  at  tlie  next  sessions,  to 
abide  by  and  perform  the  orders  made 

.    Yherein.'* 

SepeaUdby  49  G.3.  Gr68. 

.49.  And  the  magistrate's  warrant  under  this 
statute,  not  being  returnable  at  any  parti- 
cular time,  continues  in  force  unol  it  is 
fully  execnted  and  obeyed,  though  it  were 
seven  years,  provided  the  magistrate  lives 
so  long;  and  therefore,  if  the  putative 
father  elect  to  give  a  bond  of  indemnity, 
with  two  sureties,  and  one  oS  them  re- 
fuses to  sign,  the  putative  father  may  be 
again  apprehended  on  the  same  warrant, 
SAchnton  y.  Brown,  i.  pi.  559. 

50.  See  also  Mm/hew  v.  Parker  and  othen^p 
where  a  warrant  to  bring  in  a  party  to 
plead  to  an  indictment  lor  perjury  '*  so 
that,  he  may  become  bound,  &c.  at  the  next 
sessions,  &c."  which  was  not  executed  for 
18  months  afler,  was  held  good,  though 
several  sessions  had  intervened;  for  it 
must  be  constmed  the  next  sessions  after 
the  arrest.  sT.R.  110, 

'51.  A  justice's  warrant  continues  in  force 
Until  fiilly  executed^  If  the  putative  father 
of  a  bastard  child  agree  to  indemnify  the 
parish,  they  may  demand  any  security  th^ 
thiiik  proper^  JDickmson  v.  Brown, 

i.  pL  555. 
53.  And  by  6G.2.  c.31.  §  J.  **  the  reputed 


father,  if  comniitted,  may  apply  to  a  Joi- 
tice,  and  require  him  to  summon  the  |is- 
rish-ofScers  to  diow  eanse  why  he  should 
not  be  discharged ;  and  if  no  order  sfipesr 
to  have  been  made  within  six  weds  after 
the  woman's  delivery,  such  justice  shall 
dischanee  him." 
55.  By  6G.2.  c.91.f  4.  '^no  woman  shill 
be  sent  for  before  she  be  delivered,  and 
one  month  afler,  in  order  to  be  esainined 
concerning  her  pregnancy." 

54.  The  two  justices  ean  only  commit  the 
reputed  father  of  a  4)astard  child  in  case 
he  refuse  to  enter  into  a  bond  according 
to  the  18  Eliz.  c.8.  $  S.  to  perform  the 
order  or  appear  at  the  sessions ;  and  there- 
fore if  a  reputed  fiither  be  committed  for 
disobeying  an  order  of  mamtensiiee,  he 
shall  be  discharged  on  kdbeas  eorpui, 
Smith*9case,  i.  pi.  517. 

55.  Nor  can  the  justices  in  sesrions  coamnt 
on  the  order  being  confirmed,  Serv.  Wed, 

i.  pi.  5S1. 

56.  And  unless  an  order  be  made  in  the  dk' 
Junctwe,  according  to  the  act,  it  is  bad, 
RexY.Ene,  L  pi.  518. 

57.  But  the  justices  mi^  order  the  reputed 
father  not  only  to  pay  so  much  unm^i 
but  also  a  sum  m  groar  towards  the  eitra- 
onfinaiy  charges  of  the  lytng'iu  of  the 
mother.  Rex  v.  Eve,  1.  pK  518. 

58.  Though  they  cannot  order  that  the  po- 
tative  father  shall  give  security  to  peribmi 
the  order.  Rex  v.  Messenger,      L  pi.  585. 

59.  Nor  does  the  statute  6G.S.  c.51.  give 
them  any  new  power  upon  this  subJKt; 
for  it  was  only  made  to  restnan  jiisticei 
from  onoceeding  on  the  application  of 
every  lewd  woman  pretending  to  be  with 
cluld  until  complaint  was  made  ^  the 
parish-officers;  and  for  the  more  elfectn- 
ally  indemnifying  the  parish  from  the 
cxpence,  and  does  not  enable  them  to 
take  security.  Rex  v.  JFb«,  i  pi.  5S0. 

60.  And  this  opinion  b  now  confirfloed,  Mt* 
y.  Price,  LpL614. 

61.  In  an  order  of  filiadonand  maaatetmnct, 
the  jusHoes  have  no  power  by  the  statute 
lsJEHz.e.8.  to  direct  the  defendant  to 
pay  the  costs  of  the  parish  in  obttfoing 
the  order ;  but  if  the  sums  to  be  paid  foi 
maintenance  and  the  costs  be  §^»rBttA 
in  tlie  order,  the  order  may  be  quashed  ai 
to  the  costs,  and  confirmed  as  to  the  res( 
of  it.  Rex  V.  Swe^,  i.  pi-  556 

62.  Under  the  statutes  concerning  bastards 

no  order  of  filiation  or  of  the  payment  o 

expences  can  be  made,  .unless  tne  child  Ix 

bom  alive,  Rex  v.  De  Brouquesu, 

i.  pi.  537 

63.  A  warrant  for  the  commitment  of  th< 
putative  father  of  a  bastard  cbildy  until  hi 
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iM4  pir*  na  dw  for  tbe  midiiCeBaiice 
of  tfaeciuU  and  hffX  accustomed  fees,  or 
ad  be  duwld  be  otherwise  delivered  by 
tfaecoane  of  law,  is  bed,  the  magistrate 
Sot  bang  authorised  under  49  G.3.  c.  68. 
f  J.  to  make  such  a  warranty  BoUot^  t. 
^earmm,  ].  pi.  538. 

M.  Nor  can  they  make  an  order  to  acquit 
sr  diKJisige  the  person  who  is  charged 
tntk  bong  the  reputed  father  of  a  bastard 
diild,  Be»  7.  Jniim,  i.  pi.  696, 

SI.  lie  Older  of  the  justices  is  conclusive 
oTtbe  fiiet  of  bastardy  unti^  it  b  reversed, 
WMf.  Cooky  i.  pi.  519. 

M.  Hie  jostioes  may  make  an  order  at  any 
datsBoe  <^tinie ;  and  therefore  where  the 
itfuud  iather  ran  away  and  returned  14 
yesn  after^and  an  order  was  made  to  fix 
the  ddd  on  him,  the  order  was  held  good ; 
far  tkere  is  no  statute  of  limitation  in 
tbcR mM%  J2ar  V.  If i/^^  i.pL52d. 

67.  Tbejostxes  cannot  order  the  church, 
awdeai  to  seize  so  much  of  the  defendant's 
P»^mtiey  ^aUikbik  proper  i  or  com- 
pd  ibe  putative  father  to  eive  security 
■tfflhepays  the  money  ordered,  Reitr. 
0hf9,  L  pi.  520. 

A>  OeJQstices  out  of  sessions  may  imprison 
&rnnasl to  enter  into  recognizance;  but 
tbejartioes  at  sesaions,  on  appeal,  cannot, 
BtMi.Wnty  L  pi.  521. 

^  iWjMtioes  cannot  punish  a  person  for 
Noetuig  a  woman  big  with  child,  Me»  v. 
Osn^,  i.  pi.  583. 

)^  Tbe  jastiees  of  a  liberty  need  not  state, 

is  an  order  of  filiation,  in  what  county 
'  ndi  £ierly  is  situated,  Bex  v.  Meseenger^ 

L  pL  587. 

71*  JssBcu,  though  not  "  in  or  next  the 
Ibiti'*  whiere  the  church  of  the  parish  is 
M  alnch  the  child  was  born,  may  order  a 
jmtmaaitenemoe  of  several  bastards,  and 
ibstthe  father  shall  ^ pay  the  expeuce  of 
Ue  femhj**  without  stating  what  thoie 
ofewem  are  :  but  neither  the  twoJutOccSf 
w  the  sesrioRs,  can  order  coets  to  be 
hwf  by  the  clerk  of  the  peace,  JUx  v. 

•  Ska,  i.  pi.  587. 
71  &>  an  order  made  by  Jhe  Jusiiees  on  the 

(SBpbuit  of  a  town^  is  good,  Rex  t. 

ifattoa,  i.  pi.  569. 

Tii  if  sn  order  of  Justices  be  discharged  at 

mbqq^  two  justices  cannot  make  a  fresh 

whr  oa  the  same  person,  Bex  v.  Temtant, 

L  pi.  584. 
9i.  If  ft  diild  be  bom  in  an  exira-parockial 

f^Bo  order  of  bastardy  can  be  made, 

*  Bet  I.Baker,  i  pi.  528. 
'^^  The  justioes  cannot  commit  a  person  for 

■tfaaag  to  discover  the  father  ot  a  bastard 

^Mexr.  Sovtkby,  u  pi.  529. 

^  kt  diey  nay  commit  a  woman  unmar- 


ried at  the  time  the  bastard  was  bom>  for 
disobeying  theu*  order  of  mamtentmcey  al- 
though she  be  married  at  the  time  the 
warrant  of  commitment  is  made,  Bex  v. 
Taylor,  i.  pi.  538. 

77.  And  this  commitment  may  be  either  to 
the  commott  gaol  or  the  kotue  of  correction. 
Rex  V.  TayUtr,  i.  pi.  538. 

78.  So  also  they  may  commit  a  tolaier  for 
disobeying  an  order  of  bastardy ;  for  sol- 
diers are  not  protected  by  the  mutiny  act 
against  commitment  for  such  offimccs. 
Rex  V.  Arcker,  i.  pi.  559. 

79.  And  one  justice  may  commit  a  soldier  in 
actual  service  for  want  of  sureties,  under 
66.2.  c.  51.  for  being  the  father  of  a 
bastard  child.  Rex  v.  Bowen,       L  pi.  534. 

80.  For  the  clause  in  the  mutiny  acts  which 
exempts  soldiers  from  arrests  in  cases 
where  the  demand  is  under  20/.  is  clearly 
confined  to  civil  actions,  and  tncontineiice 
is  certainlv  a  crime,  and  has  always  been 
considered  as  such  in  the  ecc)c»astical 
courts^  Rex  v.  Bowen,  i.  pi.  534. 

IV. 

Of  the  CompUant  and  Examnation. 

81.  An  order  of  filiation  made  on  the  ex« 
amination  of  oneJueHce  only,  is  void,  al* 
though,  in  the  ordering  part  of  it,  it  b 
stated  to  have  been  made  by  two  justices. 
Rex  V,  Beard,  1.  pi.  539. 

82.  The  examination  being  a  judicial  act,  it 
must  be  taken  by  the  two  justices  in  the 
presence  of  each  other ;  but  if  both  be 
present,  it  is  good,  though  only  one  of 
them  takes  the  ^ramiaatioB^  Bex  v.  West, 

"  i.  nl.  540. 

83.  For  separate  at— snations  by  cuflerent 
maflistratas  may  produce  diflferent  facts, 
and  render  it  uncertain  on  which  ex- 
amination the  adjudication  proceeds ;  and 
there  is  no  use  in  appointing  two  or  more 
persons  to  exercise  judicial  powers,  unless 
they  are  to  act  together,  BilUngt  v.  Prinn, 

i.  pi.  545. 

84.  An  order  of  rennoval,  however,  made  by 
two  justices  separately,  and  in  difierent 
counties,  has  been  adjudged  not  void;  but 
voidakle  only  by  appeal  to  the  next  ses- 
sions, Bex  V.  Stotfoid,  ii.  pi.  788, 

85.  It  is  not  necessary  to  the  validity  of  an 
order  of  filiation,  that  the  putative  father 
should  be  present  at  the  examination  of 
the  woman  before  the  two  justices,  Bex  v. 
Upton  Gray,  i.  pi.  544. 

86.  To  render  an  order  of  bastardy  good,  it 
must,  upon  the  face  of  it,  appear  to  have 
been  made  on  the  complaint  of  the  parish 
where  the  clnld  was  born,  Bex  v.  Noting' 
ham,  i.  pi.  548. 

c  3 
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87.  But  it  k  Mid  tliat  tiie  e^mplttnt  toif  be 
made  by  other  penons  thao  the  parish- 
officers^  Rex  v.  iuekall,  Lpl. 541. 

S8.  And  therefore  an  order  of  bastardy  made 
\iy  five  jiutices  on  the  compUdot  of  a 
itntm,  is  good,  Haiian*B  case,        i.  pi.  509. 

9\  KndtheegwmnaHomofB^pregn&niyfotaBn 
takea  by  a  justice  under  6G.S.  c.51.  is 
sttficient  to  enable  the  sesuons  to  make 
an  order  of  filiation  on  the  putatiye  father, 
though  the  woman  be  dead»  Rex  T.Maveu' 
stone,  i.  pi.  545. 

90.  But  an  order  of  bastardy  cannot  be  made 
oa  mi  afidavU  brought  before  the^stke, 
for  it  tnuflt  be  on  the  testimony  of  witnesses 
eKanutaed. before  them.  Rex  ^..Ceibert^ 

i.  pl..56a. 

V. 

'0/^tke  Summans  trnd  ChrnmUmeitL 

•91.  Reputed  fathers  of  bastard  childcen  shall 
be  chaii^able  with  the  expenees  incident 
to  the  birth,  with  the  costs  of  apprehend- 
ing and  of  the  order  of  filiation,  49  G.  5. 
G.  68.  §1. 

92.  Justice  aulhorized  to  u>prehend  per- 
sons sworn  to  by  women  likely  to  be  de- 

-    livered  of  bastards,  Id.  {  8. 

And  cemmit  to  -prisoii  for  three  months 
penons  refusing  -to  obey  order  of  miun- 
^tenanoe,  ^       Id.  §5, 

t99.  Where  a  single  woman  having  been  de- 
livered of  a  bsStard  dfaild  was  committed 
>by  one  justice  -of  the  peace  for  refosing  to 
answer  enquiries  as  to  who  was  the  fitther 

•  of  the  child :  held  that  the  commitment 
^as  bad,  Expmfie  Martin^        i.  pi.  554. 

•4b  The  rqiuted  father  of  a  bastard  child 

mwt  be  nmummed  to  appear  before  an 

porder  of  filiation  can  be  made.  Rex  v. 

MlOfft.  Lpl.  551. 

95.  It  18  said,  however^  that  where  the  order 
is  made  by  iwohuHeeM^  the  summons  need 
Dot  be  particularly  stated  in  the  order, 
Rex  Y,  MttUfkhu,  d.  pi.  548. 

9€»  But  whether  orimnally  made  b;^  two 
futHceiyCnr  on  appen  by  &e iettiofUt  it  cer- 
tainly ouffht  not  only  to  state  that  the 
reputed  lather  was  mmmened,  but  it  ought 
idso  to  state  ^  cmue  of  the  summons, 
4um1  not  merely  set  forth  that  iie  had  notice 
to  appear,  Rexr.  Giegg^  i.  pi.  549. 

•7.  But  the  court  will  presume  that  ne  was 

■   wawHwsrf,  unless  the  contrary  appear.  Rex 

▼•  Oieggf  1.  pi.  610. 

8.  PT  Rex  Y.  Oayton,  L  pL  553. 

99.  The  summons  need  not  be  by  tne  two 
jualioes  who  make  the  order,  Rex  v.  Neal, 

i.  pi.  552. 

99.  The  justices  cannot  commit  \mt\\drfavU 
is  made.  Rex  ▼.  Buckall,  i.  pL  550. 


lOOw  BnpeDeeHaad  ce>t»i»  liim  iifhiwily, 
subject  to  the  discretion  aad^ewsneeof 
magistraies  or  court  of  quarter^saMai,« 
the  ease  'may  be,  4  9  G.5.  c.  68^*4. 

TL 

Of  the  3ond  of  Indertadty, 

101.  All  securitiaB  for  indemnifying  tnyipsr 
rish,  Sk,  for  maintenance  of  ImMra^ 
vested  in  overseers  for  time  beia^  who 
may  sue  on  the  same,  54  6.  8jc  tYO^S* 

109.  The  justices  caaaot  oaopd  the  pats- 
tive  father  to  give  secuiily  antil  he  hsi 
had  Mttce  of  the  order,  and  ss^eeted  to 
obey  it.  Rex  v.  Cft^^,  i.pL  JSS. 

109.  A  bond  given  tiy  a  Mrdjpenm  lo  the 
tepuHedfa&er  of  a  bastard  cfaiki  te  ove 
hmi  harmless  from  ail  iter^es  respastiqg 
such  child,  is  forfeited  it.tkejmv  be 
called  upon  by  ikepmfiak  to  mssBWa  the 
child,  although  under  sevea  yean  of  sge, 
and  the  mother  took  it  from  thetareand 
keeping  of  the  iA^BOt,Mwllmuhf.Melkm, 

L  pi.  556. 

104.  The  whole  penalty  of  a  baatardy  bond, 
may  -be  x>aid  into  court,  ^nM|gts«i  v.  J^ 
#«<,  i.  pL^' 

105.  In  debt  on  a  bond  .oonditioned  to  in- 
demnify the  parish,  the  defaodaat  ought 
not  to.be  held  to  bail  for  dm  femitf,^ 
only  for  the  amount  of'tha  damsfs  mov- 
red,  £M  v.  ArJoUond;  i.  pi.^58. 

106.  If  the  putative  father,  on  being  appre- 
hended on  a  warrant  of  bastardy,  dectto 
H^ve  a  bond  of  indemnity  with  two  sor^ 
tiesj  and  one  of  the  sureties  do  net  eie* 
cute  the  bond,  he  may  be  retaken  oa  the 
same  warrant,  Dickimom^  ▼.  jB^mon, 

LpL550^ 

107.  But  if  4be  parish  ofiicen  take  a  sole 
of  hand  fi^>m4he  putative  fiither  iaalnd 
of  a  -bond  of  inoiemnity,  as  directed  I7 
6  G.  8.  e.  81^  and  the  child  die  befere  the 
amount  of  the  note  has  beaB^enpended  01 
it,  the  fother  is  only  conydlaHr  to  ps) 
the  amount  actually  expended  by  die  |* 
rish,  -Cole  v.  Gower,  1.  pi.  560 

108.  Where  die  ptative  fodier  of  a  bastan 
child  gave  a  vohmttay  bond^  and  not  unde 
the  compulsion  of  stat.  6  0.S.C.5L  t 
the  parish  officers^  conditiosied  for  th 
payment  of  a  sum  eartaia  every  thre 
months,  until  she  should  be  deeme 
capable  of  providing  for  iiecself :  bd 
that  sinsb  bond  was  good,  and  the  cond 
tion  suffideotly  certain,  Mitfditik  s ai  v.  Be 
i^rivf  i  pL  56 

109.  One  who  is  de  ftuio  aanidimi  of  ti 
poor  of  a  parish  united  wita  other  parish 
under  the  statute  9tG«9.«.a34  for  tl 
better  relief  and  enjoyment  lof  the  pee 
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nd  «i»  it  neciftd' JMd  twkaowlflctgBd 
bf  the  parish  as  gaardiaiiy  though  not 
Icgilif  appointed  sachtuidef  the  statute^ 
■  jet  eonpeteBt  to  epp&y  in  that  chancter 
10  a  justice  o£  the  peace  to  take  the  exa- 
■mariop  of  a  sin^  womao  with  child,  ia 
Older  to  filiate  t£e  bastard,  which,  bjr  the 
statute  6  G.  2.  c.  31.  $  1.  is  directed  to  be 
Blade  ajMHB  mppiittium  iy  ike  wcncer$  <ff 
ike  floor',  m  vhase  place  such  guardian  is 
appoioteit  sttdha  is  also  competent  So  ap* 
pif  to  the  jnstice  for  a  summous  against  a 
npstad  fatber  for  not  obeying  an  orderof 
bastacdy,  w]sieh»  by  statute  49  G.  3.  c.  68. 
§8.,  18  diffected  to  be  made  itpon  eomphmi 
m  aam  ome  vf  ike  overuen  of  ihe  poow, 
iad  thoiigh  the  latter  statute  directs  Uie 
ai^pstrata  upon  such  complaiQ^  and  proof 
■poB  oatb  of  the  order  for  paj^ment  of 
Miiwlffuanie  and  non-payment  thereof 
to  mmo.  im  warrani  to  apjmekend  the  te- 
patad  fiuher,  jet  it  is  proper  for  the  jus- 
to  issue  his  taiaaioas  u  the  finl  in- 
to the  party  chaiged  to  attend  and 
Eanse,  Ac.,  Rex  t.  Marltfr^ 

1.  pi.  547. 

lift.  Hie  obligee  in  a  bastardy*bon<l»  after 

ihe  bond  had  been  ibrfeitedy  became  bank* 

nqi^aBd  4>btained  a  certificate  r  held  that 

the  pasish  officers  were  not  thereby  pre- 

6oin  vecovering  upon  the  bond 

espencesy  incurred  subsequent  to 

diebankrvi^ti^,  SL  Jk[iariia4n4he'FieUiY^ 

Warmm,  u  pU  56S. 


pni.  Otier. 


The  Form  of  the  Order, 

IIU  Thsorderyit  seems,  must  not  oaly^  stale 
tim  aofls  ordered  is  for  the  mainten* 
o£  a  bastard  child,  but  must  exprealf 
^  V  that  such  a  child  was  bom  in  the 
lor  the  xeliaf  of  which  the  order  is- 
Moai^  L  pi.  56  J.. 

&  P.  JEUx  ▼.  CmddmgUm,        i.  pi.  575. 
ULiW  an  order  made  thus:  ''We  AMB^ 
of  the  borough  of  Zrynn  Be^, 
within  the  limits  where  the  nansh 
u,  wUkm  wUck  pawitk  the  ckud  was 
de»  Ac**  tt  insufficienty  it  only  aver- 
that  the  justices  resided  in  the  parish 
the  child  was  bom,  and  net  ex- 
pNnshr  adjttd^^ue  that  the  diild  was  bom 
ThsuiB^  ffiii  I   Trafiftii,  lpL585. 

lUL  Sa  where  it  wasaUeaedinibcoii^p/aiiU 
•idjr  dttt  ihe  child  was  aom  in  the  parish, 
Bom  ▼•  Godff^,  L  pl.  580. 

ttt.  8a  where  A.  B.  the  reputed  father  was 
to  pay  such  a  sum  to  the  church- 
>  of  the  parish  of  C,  without  ez- 
paeady  adja^ging  that  the  child  was  born 


hi  tbepmh  of  C.  was  Itfd  bad;  telba 

court  will  not  allow  inferences  to  givQ  the 
justices  jurisdiction*  ^ex  v.  CiMen^ 

i.  pl.  585. 

115.  So  where  the  order  af^tdged.  T,  &  of 
Worksop,  to  be  the  reputed  father  of  a 
bastard  child  b<^tten  upon  A.  S.  oiAuiom, 
and  that  the  said  child  was  become  charge^ 
able  and  likely  to  continue  so,  it  was 

auashed,  because  this  was  no  adjuidication 
aat  the  child  was  bom  in  the  parish.  Best 
r.  Stestley,  i  pL  594. 

116.  For  the  birth  of  the  child  is  the  very 
foundation  of  the  justice's  jurisdiction.  Best 
V.  Uliiey,  ^  L  pL  586. 

117.  And  this  adjudication  must  appear  to 
have  been  made  on  evidence  on  oath  .of 
the  fact,  Bex  v.  Sexham,  ^  L  pL  584. 

118.  For  the  adjudication  is  the  most  im- 
portant and  indispensable  part  of  the  order, 
and  cannot  be  supplied  by  implication, 
Bex  V.  Pitt,  L  pl.  S95. 

119.  And  it  has  been  held  that  an  order 
stating  that  the  child  was  baptiaed  in  die 
parish,  may,  by  a  reasonable  construction, 
be  taken  to  express  the  place  of  its  birtb^ 
although  only  by  way  of  recital,  Bex  r. 
Moravia,  i.  pL  590. 

ISO.  And  if  it  8jmar  by  the  title  of  the 
Older  that  the  child  was  bora  in  the  pa- 
rish, it  is  sufficient;  for  it  is  said  that  tnia 
need  not  be  a  part  of  the  adjudication, 
Bex  V.  Fox,  i.  jj.  591, 

121.  An  order  stating  that  **  whereas  ii  ap- 
pears  to  the  justices  on  the  oath  of  tne 
mother,  that  «U  was  deUoered  of  a  ehUd  m 
tie  parish  qf  K,**  is  a  sufficient  adjudic^ 
tion  that  the  child  was  born  in  the  parish 
of  N,,  Bex  V.  Sweet,  I  pf.  586. 

IS8.  An  order  of  basturi^  stated  tope  made 
upon  the  oath  of  the  wife,  as  otkermse,  ia 
good;  for  it  will  be  presumed  that  the 
non-access  of  the  husband  was  proved  by 
competent  witnesses  on  oath  other  than 
the  wife  ^  or  if  proved  by  her  also,  that 
the  judgment  of  the  justices  was  founded 
on  other  proof.  Bex  v.  Lifjfe,    i.  pL  508. 

185.  Sudi  an  order  filiating  the  chud  of  a 
married  woman  is  good,  though  it  only 
state  that  such  child  was  &kefy  to  beeome^ 
cksargfiMe,  which  are  the  words  of  the 
Stat.  6  6.9.  c,  31.$  1.  as  applied  to  the 
bastards  of  sinale  women  ;  for  upon  that 
statute,  as  well  as  the  stat*  18  Blix.  c;  5., 
which  has  the  words  Ions  out  eflawM 
matrimony,  the  only  question  is»  whether 
the  child  be  by  law  a  bastard  f      Id.  ibUL 

L84.  Order  of  filiation  on  the  putative  Aether 
stating  that  the  child  is  l&ely  to  become 
chargeable,  held  sufficient  without  showing 
that  it  was  actually  chai^geable.  If  the 
order  directs  a  sum  to  be  paid  towards  the 

C  4 


Boitafii.] 


DiOBsrr. 


[VIII.  Appeal firm-Otitr. 


}ying-!n  and  maintenance,  h  teems  to  be 
enough,  without  stating  that  the  sum  was 
expended  by  the  overseers.  And  if  it  be 
Btated  to  be  on  complaint  of  the  overseers 
of  a  township,  it  need  not  state  that  it  is 
a  township  maintaining  its  own  poor,  B^x 
▼.  HarHngton- Upper-Quarter,  M.  pi.  595. 

195.  So  also  the  order  must  state  the  $ex 
and  the  name  of  the  bastard.  Rex  ▼.  Eng" 
land,  i.  pL579. 

196.  An  order  describing  the  child  as  charge- 
Bble  to  a  hamlet,  unless  it  mainftins  its  own 
poor,  is  bad.  Rex  v.  MUford,       i.  pL  581. 

137.  An  order  of  maintenance  to  pay  Sd,  a 
toeek  is  bad,  in  respect  to  the  smallness  of 
the  sum,  Rex  v.  Perkaste,  i.  pi.  564. 

1 28.  So  an  order  directing  the  reputed  fa- 
ther to  maintain  the  child,  by  paying  so 
much  a  week  imiil  it  6e  twelve  years  of  age, 

'  is  bad ;  it  ought  to  have  been  **  to  long  as 
itjhall  be  chargeable  to  the  parish,"  Bur^ 
tteWi  case,  i.  pi.  565. 

129.  Por  the  Justices  have  no  authority  but 
to  indemni^  the  parish,  by  obliging  the 
reputed  father  to  maintfdn  the  child  as 
long  as  it  shall  be  chargeable  to  the  parish. 
Rex  V.  Barebaher,  i.  pi.  570. 

S.  P.  Smith*s  case,  i.  pi.  576. 

S.  P.  Rex  V.  Johnson,  i.  pi.  5. 

130.  But  it  is  said  that  an  order  of  bastardy 
to  pay  so  much  weekly  until  the  child  shall 
be  nine  years  old,  if  it  should  so  long  live, 
is  good,  because  it  cannot  be  intended  able 
to  provide  for  itself  sooner.  Rex  v.  Street, 

i.  pi.  582. 

131.  But  an  order  to  pay  *rs.  a  week  until 
the  child  shall  he  able  to  get  its  Uving  by 
working,  is  bad,  Rex  v.  Sherman, 

i.  pi.  566. 
13S.  So  an  order  directing  the  reputed 
father  to  pay  As.  to  the  midwife,  without 
stating  that  the  parish  had  procured  her, 
or  were  at  any  charge  with  respect  to  her, 
is  bad,  Rex  v.  Sherman,  i.  pi.  566. 

155.  So  an  order  directing  the  reputed  fa- 
ther to  maintain  the  child  "for  the  rehef 
of  the  governor  and  guardians  of  the  poor 
of  Colchester^*  was  quashed,  because  it 
did  not  state  tbat  it  was  for  the  relief  of 
the  poor,  Rex  v.  Howlett,        ^  i.  pi.  588. 

154.  bo  an  order  of  bastardy  directmg  the 
payment  t>f  a  sum  in  gross  for  the  chaises 
the  parish  had  been  at,  without  showing 
how  or  for  what,  is  bad,  Rex  v.  Colbert, 

i.  pi.  568. 

15^.  Bift  an  order  to  pa^  40#.  for  money 
disbursed,  without  saying  by  whom,  is 
good ;  for  it  is  necessarily  intended  by  the 
churchwardens.  Rex  v.  Smith,    i.  pi.  577. 

156.  So  an  order  on  the  father  to  pay  50«. 
for  the  midwife  and  other  charges,  with- 


out showing  the  mon^  had  been  ex- 
pended by  the  paruh,  is  good.  Rex  v.  For, 

i  pl.59S. 

137.  But  an  order  is  bod  unless  it  appear  to 
be  made  on  the  examination  of  witnesses; 
and  therefore  an  order  made  on  on  afida- 
vU  was  quashed.  Rex  v.  Colbert, 

i.  p!.  568. 

138.  An  order  that  the  reputed  father  shall 
pay  so  much  weekly  ^  to  the  overseen  <f 
the  poor!*  >>  good.  Rex  v.  Weston, 

i.  pl.57i. 

139.  So  also  an  order  directing  the  payment 
on  a  particular  day,  weekly,  is  good,  Rsi 
V.  Weston,  i.  pl.5TS. 

140.  And  when  no  particular  ds^  is  men- 
tioned, but  the  order  directs^  eeneraUy, 
that  the  money  shall  be  paid  weekly,  then 
the  money  is  due  at  the  beginning  of  the 
week,  Rexr,  Feamley,  i.  pi.  471. 

141 .  So  an  order  to  pay  9/.  in  gross  for  main- 
tenance and  other  incident  charges,  imme- 
diately upon  sight  of  the  order,  and  after 
that  so  much  weekly,  is  good,  Rex  T. 
Odam,  i.  pL578. 

142.  But  if  it  had  been  for  matntenaneeotiljt 
it  would  have  been  too  general,  Seiyr. 
Gravesend,  L  pi.  589. 

145.  So  aliso  an  adjudication  that  the  child 
was  baptixed  in  the  parish,  and  ordering 
that  36/.  be  paid,  **  part  whereof  has  been 
already  expended  for  the  maintenance  of 
the  child  and  other  incidental  charges  and 
expences,"  has  been  held  good,  Res  t. 
Moravia,  i.  pi.  590. 

144.  But  the  reputed  father  cannot  be  or- 
dered to  pay  a  gross  stem  at  a  future  day 
for  the  purpose  of  binding  the  child  out 
apprentice.  Rex  v.  WHley,  i  pi.  586. 

145.  The  order  roust  exprenly  adjudge  that 
the  person  charged  with  the  maintenance, 
is  tne  reputed  father  of  the  child;  and 
therefore  an  order  ttatmg,  "  Whereas  it 
appears  to  us,  that  A.  B.  is,"  &c.  was  held 
bad ;  for  this  is  not  an  express  adjudication, 
Rex  v.  Pitts,  i.  pi.  595. 

146.  So  an  order  of  bastardy  made  ny  two 
justices,  saying,  "  We  doth  adjudge,"  Ac 
is  bad.  Rex  v.  Weston,  i.  pi.  574. 

VIII. 

Appeal  from  an  Order  of  Bastardy* 

147.  By  IsEliz.  c.3.  §2.  it  is  enacted  that 
sufficient  surety  shall  be  taken  to  perform 
the  order,  or  else  personally  to  appear  at 
the  next  general  sessions. 

148.  In  cases  of  bastardy,  appeal  allowed  to 
the  next  general  quarter  sessions,  on  giring 
notice  and  entering  into  recognizance, 
49  G.  3.  C.68.  §5. 
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149.  hhtdd  that  the  words  ^ next  general 
lems*' Biean,  that  the  on|pr  made  by 
tm  jvScet  must  be  confirmed  or  dis- 
^utffA  It  the  next  general  sessions  /or 
Hdfori  of  the  county  where  the  order 
WIS  made,  and  not  at  the  sesrions  for  the 
oonotj;  for  it  would  otherwise  be  mis* 
dnefoos  in  nmij  counties  where  there  are 
sercral  setskNis  in  dbtinct  parts  of  the 
oMKi^,  Bex  ▼.  Coyston,  i.  pi.  596. 

150.  Aflid  the  next  sessions  shall  be  that 
vlttcb  is  held  next  after  the  reputed  father 
hm  jxKice  of  the  order  by  two  justices, 
RBST.Brtnm^  i.  pi.  .597. 

ISL  And  the  appeal  must  be  to  the  next 
gnmd  setsienMf  and  not  to  the  next  guar- 
ttrKsaons  after  notice,  Rejt  t.  Skawy 

i.  pi.  598. 

151.  And  it  must  appear  on  the  face  of  the 
order,  that  the  sessions  to  which  the  appeal 
is  made  was  the  next  sessions  after  notice, 
£»?.  Browrtf  l.  pi.  597. 

153.  For  if  a  court  of  general  quarter  ses" 
smt  neit  after  an  order  of  bastardy  quash 

'  the  Older,  the  court  of  king's  bench  will 
notiatcod  that  a  court  o£  general  sessions 
flterteaedy  and  therefore,  unless  that  ap- 
ptsr,  the  order  will  be  good.  Res  r.  Chh' 
Aaier,  i.  pi.  599. 

154.  By  49  G.  s.  c.  €8.  §  5.  ten  clear  days' 
notice  of  the  intention  to  appeal  is  re* 
qnved:  facid  that  the  ten  days  are  to  be 
tskoi  exclusively,  both  of  the  day  of 
Mrring  the  notice  and  the  da^  of  holding 
tlieseBiotts,i2cxT.  Here/ordshsre  {Justices), 

i.  pi.  601, 
1515.  Sembtcy  that  the  entering  into  the  re- 
ooehizBoce  required  by  49  (f.  J.  c.  68.  §  5. 
man  the  justices  who  make  an  order  of 
hsstody,  does  not  dispense  with  the  ne- 
^tsdtf  of  p^ins  such  justices  notice  of 
<ppesl  agamst  tne  order,  the  statute  re- 
furiflg  the  party  to  give  notice  of  bringing 
*di  appeal,  "  and  of  the  cause  and  mat- 
ter thereof."  But  held  that  a  parol  notice 
^  Kuch  appeal,  and  of  the  cause  and  mat- 
totbereovwtll  be  sufficient,  Bex  v.  Salop 
\futiots\  i.  pi.  60S. 

'51  Notice  of  appeal  against  an  order  of 
fiistion  was  given  in  the  following  form : 
"  1,  i.  B,,  of,  &c,  intend  at  the  next  gcne- 
nlqaarttr  sessions,  to  be  holdcn,  &c.,  to 
CMUoence  and  prosecute  an  appeal  against 
^  order  of  fination  made»  &c.,  whereby 
iWRsadjudged  to  be  the  father  of  a  bastard 
'  dnld  bora  Off  the  body  of  E.  i?.,  and 
^^or^ak^  to  the  parudi  of  5.:"  held  that 
this  notioe  was  insufficient,  the  cause  and 
■■fter  of  appeal  not  being  set  out  as  re- 
hired bv  49G.  S.  C.  68.  §  5.  BejT  V.  Ojt- 
f^rii^e  {Justices),  i.  pi.  605. 

'57.  An  appeal  against  an  order  of  bastardy 


cannot  be  entered  at  the  quarter  tenkmi^ 
unless  there  be  such  notice  and  recognt 
zance  as  is  required  by  tb»  49  G.  3.  c.  68. 
$7.  Bejpy.  Lincolnshire  {Jusiites\  L  pi.  604. 
But  see  further  upon  this  subject  **  Appbal," 
§vii. 

IX. 
0/  the  Jurisdiction  of  the  Sesskms. 

158.  By  sCar.  1.  c.4.  §15.  <*a]l  jusdcei 
withm%eir  respective  limits  shall  have  the 
same  authority  with  respect  to  bastard 
children,  as  is  given  by  IsBlix.  c.9,  to 
county  justices.'* 

159.  By  13&  14Car.S.  c.  12. §19,*' the ses- 
sions  may  order  the  parish  officers  to  dis- 
pose of' the  goods  and  chattels  of  the 
putative  father." 

160.  By  6G.S,  C.51.  ^9.  *'if  the  woman 
die,  or  marry  before  her  delivery,  or  mis- 
carrv,  or  shall  not  prove  with  child,  he 
shall  be  discharged  at  the  next  sessions,  by 
warrant  under  the  hand  and  seal  of  one 
justice.". 

161.  The  sessions  have  an  original  jurkdie^ 
Hon  in  cases  of  bastardy,  Slater^s  case^ 

i.  pi.  605. 

162.  And  therefore  an  original  order  of  bas- 
tardy may  be  made  at  sessions,  Resfr. 
Greaves,  i.  pi.  615. 

163.  And  after  the  sessions  have  made  an 
order,  the  two  justices  cannot  make  an 
order  in  the  same  case,  Slater^u  case. 

i.  pi.  605. 

164.  Nor  if  the  sessions  discharge  the  order 
of  two  justices,  Bmt  v.  Tenant^    i.  pi.  6 1 6. 

165.  But  the  sessions  may  quash  an  order  of 
bastardy  made  by  two  justices,  and  make 
an   original   order   on   another   person, 

.    ^ooii'scase,  i,  pi,  607. 

166.  And  asainst  such  original  order  there  is 
no  appeal,  Pridgeon*s  case,         i.  pi.  608. 

167.  But  in  making  an  original  order  on  the 
statute  3  Car.  1.  c.  4.,  which  is  the  statute 
that  gives  jurisdiction  to  the  sessions  in  this 
case,  they  may  commit  as  the  two  justices 
might  have  done  on  the  18  Eliz.  c.  5.,  that 
is,  unless  the  party  put  in  security  to  per- 
form the  order,  or  to  appear  at  the  next 
sessions.  Rex  v.  Weston,  i.  pi.  608. 

168.  But   the  sessions   cannot  order  the 

reputed  father  to  give  security  for  the  per» 

formance  of  the  order  made  by  one  justice, 

Rex  v.  Friee,  i,  pi.  614. 

169.  Thereibre  where  two  justices  made  an 
order  of  bastardy,  adjudging  the  defend- 
ant to  be  the  reuuted  fatner,  and  ordering 
him  to  pay  to  the  parish  officers  50/.  for 
the  midwife,  and  2s.  a  week  for  the  main- 
tenance of  the  child,  and  also  **  that  he 
give  security  to  the  parish  to  perform  tlie 
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Uu  p«t  I  fi>r on  tbe  IfiElis.  cs.  tbejr  can 
only  oi>dor»  on  noD^-perfprmaaoe  of  the 
onder,  the  party  to  be  cooimitted^  unlesB 
be  iba^l  give  tecority  to  perform  it,  or  to 
appear  at  tbe  leitioQs;  and  the  6  G.  S. 
€.38.  has  not  ^ven  tibe  justices  any  new 
power  upon  this  tiQltject,  Bet  t.  Fox^ 

i.  pi.  599. 

170;  The  eessions  eaitnbt  nake  an  order 
iming  a  constable. who  has  let  the  putative 
father  escape.  Rem  y.  Ridge^   •  i.  pi.  609. 

171.  In  an  oraer  on  the  pntative  father,  it 
ought  to  appear  that  he  was  summoned ; 
but  the  court  will  intend  that  he  was 
summoned,  unless  the  oontrary  appear, 

ReM  ▼.  ^^^^fifi[>  1*  pl*  fi  l^'* 

178,  JSo  also  u  the  ordemcite^  that  it  was 
made  uponyictf  hearifm^  the  court  will  in- 
tend that  the  merits  m  the  case  came  be- 
fore them.  Rex  v.  Teriamp  L  pi.  61 1 . 
175.  If  tbe  sessions  confirm  an  order  made 
by  two  justices,  it  is  conclusive^  and  can- 
not be  vacated  at  a  subseqaent  sessions. 
Rex  V.  Anmdel,  i.  pi.  6 1 3. 

174.  By  bQ.2,  c.19.  ^upon  all  appeals 
against  orders  of  justices,  the  sessions  may 
cause  any  defects  of  form  to  be  rectified 
«nd  amended  without  any  costs  or  charges 
to  the  parties,  and  proceed  to  bear  and 
determine  upon  the  merits  of  such  orders^" 
ftc 

X. 

<y  Certhrxri  and  ^uagkmg  Orden  of  Riu* 

imrdy, 

1 75.  If  an  order  of  bastardy  be  duly  removed 
into  the  court  of  king's  bench  by  certiorari, 
it  may  be  quashed  mr  ol]jectk>n8  on  the 
fkce  of  it,  althoogh  there  has  been  no 
previous  appeal  to  the  sessions.  Rex  v. 
Stanks/i,  I  pi.  61B. 

176.  But  a  eerHofwi  does  not  lie  to  remove 
an  order  of  sessions,  by  which  a  soldier  u 
continued  in  custody  on  a  charge  of  bas- 
tard}' ;  he  should  be  removed  by  habeas 
corpuSf  Rex  v.  Rowen^  i.  pi.  619. 

177.  The  court  will  not  squash  the  order 
unless  the  putiftive  lather  be  present  in 
court.  Rex  v.  Matthevm,  i.  pi.  615. 

Y78.  And,  on  its  being  quashed,  tbe  court 
will  order  him  totnter  into  a  reco^icance 
to  abide  by  the  determination  ortbe  ses- 
sions, Rex  V.  Gibten,  i.  pi.  617. 

179.  But  the  attendance  of  the  putative 
fitther  has  been  dispensed  with,  where  the 
court  was  of  opinion  that  the  order  should 
be  quashed  so  far  as  respected  his  giving 
security  to  perform  it,  and  the  discharging 
his  recognizance,  Res  v.  Priee,  i.  pi.  614. 


XL 

^uttuamtetU  ef  PatrtUu 

160.  Woman  having  bastard  chaigesfale  to 
the  parish,  aoay  be  committed  and  set  to 
work  fi)r  not  less  than  six  weeks,nor  OMire 
than  lu  calendar  months^  50  G.3.  c51.  |  s. 

18  U  Justices  may  mitigate  confinement  after 
six  weeks'  confinement^  and  dischane  the 
woman.  Id.  ^3, 

188.  No  woman  to  be  committed  till  aoe 
calendar  month  after  she  shaU  bare  been 
delivered.  Id.  §4. 

1«3.  The  mother  of  a  bastard  child  cannot 
be  punished  for  the  second  ofience  aadff 
statute  7  Jac.  1.  c4.  ^7.  (repealed  by 
50  G.5.  C.51.)  unless  she  has  been  be&re 
punished  for  a  first  ofience,  under  the 
18  Eliz.  C.3.  i  pl.6Sa 

184.  Where  an  order  of  bastardy  has  ben 
made,  and  the  time  for  appeal  past,  it 
cannot  be  enforced  under  isEhx.  c.& 
but  the  magistrate  must  proceed  luulcr 
49  G.  5.  C.68.  §3.  by  commitment  for 
three  months,  Ex  parte  Jddit,  'L  pL681. 

xn. 

BaiUtrd$  bom  in  HotpiUdt, 

185.  By  15G.3.  C.6S.  §  1.  **  no  hospital  or 
{dace  shall  be  established,  used,  or  appro- 
priated for  the  public  recq>tton  of  preg- 
nant women,  under  j^ublic  or  private  sup- 
port, in  any  parish  m  England,  unless  s 
Ueenee  shall  be  first  had  aad  obtained  frooi 
the  justices  of  the  peace,  at  some  one  of 
their  general  quarter  sessions,  heLdfor  the 
couitty  or  place  where  such  hospital  dull 
be  utuated;  which  licence  the  sessMOi 
are  required  to  grant,  on  the  person  ap- 
plying p^yiqg  forty  shilluMs  for  everv  «a<^ 
licence,  to  the  clerk  of  the  peace  lot  his 
trouble,  and  as  a  fiind  to  defray  the  ei- 
penoe  of  stamp  and  parchment,  used  for 
such  licence." 

186.  By  13  G.  5.  C.82.  $8.  '*  every  sndi 
licence  shall  be  written  onjparchment  with 
a  five  shilling  stamp,  and  signed  by  two 
justices;  a  copy  of  which  shall  be  kept 
among  the  records  of  the  sessions." 

187.  By  13G.3.  C8S.  §3.  *'  places  alroady 
established  for  the  public  rec^tVHi  of 

.  pro^antwomen,  shall  be  deemedho^pitnli 
within  the  act." 

188.  By  13  G.5.  c.82.  §4.  *«  ao  iascrfptioiL 
as  described  in  the  act,  shall  be  placed 
over  the  door,  or  public  entrance  iato 
every  such  hospital." 

189.  By  13  G.3.  c.82.  §  5.  *' no  hatiardbon 
in  such  hospital  shall  be  l^alJ|y  settled  in, 
or  shall  be  entitled  to  any  relief  as  a 
parishioner,  from  the  perish  whereia  sach 
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SUiMb^mmHedi  b«i tv«r)P Mch 
I  dttll  kikm  its  mother's  fctdeoMnt." 
I9a  ^  19  6.«.  CM.  $  6.  "io  case  it  be> 
€OBe  Becemrjr  to  feraoTe  tbe  aiotfacr  of 
MMito  bom  ctoterd^ and  the  child  «o 
km  a  iatl&rd,  or  either  of  theaiy  from 
Ike  nwh  in  wUob  the  hospHal  is  situated 
to  Ik  oMlwi^s  vttlemeitty  the  parish 
line  At  is  settled  heinc  witbia  iwcoty 
wlsi  «f  MNh  hospital,  sbaU  be  chaq^od 
Mh  ihe  ei^lieBces  of  such  ntflMTalt  to  be 
nciled  mi  aUowed  by  a  justice  of  the 
jMscc^aod  levied  by  distress,"  Sic  Ac. 

W.  Bj  13G,3.  c  88.  ^  7.  **  persons  grieved 
bf  admaioval  or  dtttreii  owy  appefel  to 
tteoBSTter-seMoos  for  tbecountv  where- 
■  tlie  frievaaoe  ia  sufired,  witm  four 
nsdtt  after  the  fiict  done,  and  giving 
jbsiteea  days'  notice  in  writing,  and  with- 
h  t«o  dijs  after  such  notice,  entering 
iMo  s  reonntance,*'  ftc. 

in.  %  isCLs^  c.  89.  §«.  *"  the  parish- 
siMi  and  BH^gistratas  of  the  mother's 
fhce  of  settlement,  shall  have  authority  to 
^pRhend  ike  rtjmied  father  of  such  lot- 
MdSd;  to  take  security  for  the  in- 
tkaaitf  of  the  parish ;  and  to  punbh  the 
jarcDti  in  the  same  manner,  as  in  other 
asaoftMitardy.*' 

iM.  Bat  by  17  G.5.  c.  88.  $  9.  *  nothing  in 
tUi  set  thall  extend  to  alter  the  settle- 
■ent  of  soj  batiard  ckUd  so  born  as  afore- 
iad,in  caies  where  the  mother's  settlement 
MBot  he  found.'* 

Hi  Bf  I3G.5.  C8S.  §  lo.  '^  the  gavcmor 
orcM  of  such  luMpilal,  beforo  the  ad- 
MBBB  af  any  ure^naBt  woman,shall  then, 
ff  aieooB  sa  mt  u  able  to  go,  take  such 
■MSB  before  a  justice  who  shali  examine 
^ifOB  oath. whether  she  be  nunrkd  or 
■fh:  aad  tlie  particnlara  of  such  ex- 
■untioQ  shall  be  entered  in  a  book  to 
k  perided  fav  the  heapital  for  that  pur- 
pissed  ahatt  be  signed  bvthe  justice 
^  takes  such  exaaunation/' 

ttlB^  I3G.S.  c.88.  $11.  "  but  if  any 
Wna,  on  admission,  shall  produce  an 
f'fU  swoni  by  her  before  a  mi^trate 
■the  pboe  where  the  hospital  is  situated, 
^  ae  is  a  aiarrM  or  a  siflgilr  woNUNi,  as 
lb  case  may  be,  she  shall  not  be  oem- 
pUe  to  go  before  a  joatica." 

11^  Bf  uQ.8.e«8S.§18.  *'  if  any  woman 
Mbedetivered  of  •  badarddM,  in  such 
^*<|iH  tbe  gofremor,  &c.  shall,  four  days 
2^«a  least  befiire  any  anch  woaaan  shall 
"tdaduaged,  give  personal  notice^  or 
""^  in  writing  of  such  delvvery  to  the 
1*isk«fioet8»  who  are  aotfaoeked,  after 
^,  notice^  to  attend  at  the  hospital 
^^'  the  fov  days,  and  convey  the 
Mm  ajMticearficreaachbirth. 


ihaU' happeay'who  shall  asamhm  tbe 
woman  upon  oath  relative  to  her  bai  l^gal 
settlement,  and  shall  certify  in  writing  to 
the  parish-officer  the  whole  of  such  ex- 
amination, which  shall  be  deposited  amoi^ 
the  pa()ers  of  the  parish." 

191.  Bv  15G.3.  c.88.$i5.  **  but  if  the 
parisiM^cer  shall  be  informed  that  the 
woman  is  not  by  that  time  sufficiently  re- 
covered to  be  takoA  out  of  the  hospital 
and  carried  before  a  justice,  he  shall  wait 
till  a  fuither  notice  is  given*" 

198.  By  uG.5.c.8<l.§14.  *"  every  woman 
so  ddivered  of  a  badard  ckUd  shall  remain 
in  the  hospital  until  she  be  adiu4ged  in  a 
fit  eondition  to  be  dischaige<C  ^m  uotil 
she  shall  have  been  examined  before  some 
juatioe  as  to  the  place  of  her  settlement." 

198.  By  18G.9»C6S.§  15^ ''but nothing m 
this  act  shall  authorise  the  detainiiw  of 
any  woman  so  delivered  of  a  batiard  Md, 
longer  than  tut  weeks  after  the  birth  of 
the  child,  uidess  by  her  own  consent." 

SCO.  By  13G.9.C.83.§18.  "  a  penalty  of 
50^  is  inflicted  on  eveiy  {governor,  &c. 
wilfullv  nc^ecting  or  refusmg  to  comply 
with  the  directions  of  the  act,  and  10/.  on 
every  parish-officer;  to  be  recovered  by 
action,  one  moiety  to  the  poor^  the  other 
to  tbe  informer." 

801 .  By  13  G.  3.  c.  88.  $  1 7.  ^'  the  defendant 
may  plead  the  general  iuue^  ^c,  and,  on  a 
verdict  in  his  favour,  shall  have  treble 
coits;  and  action  must  be  commenced 
within  eue  menUu^ 

808.  By  80G.5. C.36. § 8.  "  basiardi  barm  m 
aay  home  of  industrvt  4^.  shall  follow  the 
mother's  settlement?* 

8OJ.  A  room  in  a  parish  workhouse,  licensed 
pursuant  to  1 8  G.3.  c  88.  and  appropriated 
to  the  reception  of,  and  used  tor  the  pur- 
poses of  delivery  of  pregnant  women  resi- 
dent within  the  pslrisb,  whether  settled 
there  or  elsewhere^  and  the  expences  of 
whidi  room  was  defrayed  in  common  with 
the  general  expences  of  the  workbonse, 
ont  of  the  parish  rates,  is  not  an  hospital  or 
place  withm  the  13  G.5.c.88.$5.  Mejp  t. 
Jianchesiert  L  pL  888. 

BENBPIT  SOCIETIES. 

1.  Bastards  bom  ender  certificates  60m 
benefit  societies,  shall  be  settled  in  the 
mother's  parish,  85  G,5.  c,34, 

t.  In  order  to  prevent  the  settlement  of 
an  apprentice  bound  to  his  master,  vfho 
was  residing  in  the  parish  under  a  certifi- 
cate from  a  friendly  society  under  31  G.8. 
c»  54.,  it  is  not  sufficient  tor  the  certified 
parish  merely  to  produce  the  certificate 
upon  an  appisal  to  the  sessbns  firom  an 
eadar  of  ■aaaovalof  >|it  sypietipa  teanch 
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patMiy  Imt  they  must  aliO  ihew  that  inch 
certificate  had  been  delivered  to  the 
parish  offioen,  before  the  service  of  the 
apprentice.  Rex  v.  Egremont^  ii.  pi.  77 1  n. 
5.  The  55  G.  a.  c.  101 .  did  not  repeal 
33G.3.  C.54.  And,  therefore,  where  an 
unemancipated  daughter  was  delivered  of 
a  bastard  child  in  the  township  of  /., 
during  her  father's  residence  there,  under 
a  certificate  acknowledging  him  to  be  a 
member  of  a  friendly  society  established 
under  55  G.5.  c.54.,  held,  that  such  cer» 
tificate  extended  not  only  to  him,  but  to 
all  the  members  of  his.  family  also;  that 
the  daughter,  therefore,  was  at  the  time 
of  her  delivery  residing  in  the  township 
under  the  authority  of  55  G.5.  c«  54.,  and 
.  that  by  sect.  25.  of  that  act,  the  settlement 
of  the  child  followed  that  of  the  mother. 
Rex  Y,  Idle,  iLpl.  31. 

BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptumt  will  not  lie  to  the 
justices  tn  sessions  on  hearing  an  appeal 
against  an  order  of  removal,  Rex  v.  Pres^ 
ton,  it.  pi.  958. 

S.  For  the  justices  at  sessions  on  an  appeal 
are  in  the  combined  characters  of  judges 
and  jurors,  and  it  is  with  them  to  decide 
on  the  truth  of  the  facts  as  well  as  on  the 
law  of  the  case,  and  therefore  it  would  be 
impossible  for  the  kin^s  bench  to  say, 
what  portion  of  the  evidence  in  any  par- 

.  ticular  case  they  believed  or  dbbelieved ; 
the  majority  of  opinions  bind  the  whole ; 
therefore  puere,  if  the  opinion  of  a  mfaio- 

.    rity. were  adopted,  iL  pi.  952  n. 

BINDING. 
See  AppaENTicE. 

BORSHOLDER. 

1.  Serving  the  ofi&ce  of  borsholder  for  a 
year,  although  not  sworn  in  till  half  the 
year  is  expired,  is  such  an  execution  of  an 
annual  office,  as  will  avoid  a  certificate 

.  under  the  statute  9  &  10  W.  5.  c.  11.  Holy 
Trittiiy  v.  Gartington,  ii  pi.  S3 5. 

2.  But  a  certificate-man,  having  a  tally  lefl 
with  him  as  hortholdevy  if  he  was  never 

.  during  the  year  presented,  admitted,  or 
sworn  into  the  office^  is  not  thei'eby  le^ly 
placed  in  such  office,  and  therefore  cannot 
gain  a  settlement  under  it,  Wingham  v. 
Sellinge,  iL  pi.  238. 

S,  So  where  A.  was  preteuted  by  a  leet  jury 
'    as  comtable,  but  never  sworn  in,  and  he 
procured  B.  to  serve  in  his  stead ;  but  B., 
though  sworn  in  before  a  justice,  was 
never  prateqted  by  the  leet»  the  costoia  (^ 
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wbiA  required  aPeoimahlei  to  be  so  we* 
sented,  it  was  held  that  B.  gatned  no 
settlement  by  serving  the  offi<^  Rexr, 
IVinierboum,  ii.  pi.  241 . 

4.  But  serving  for  a  year  as  a  deptUy  to  the 
borsholder  of  a  parish,  is  not  serving  an 
annual  office  in  tne  parish,  so  as  to  entitle 
such  deputy  to  a  settlement,  Jfev  v.  All" 
camtmgSy  iL  pi.  242. 

5.  And  the  office  must  be  served  for  a  year ; 
for  if  a  borsholder  become  cbamable  before 
the  year  expires,  he  thereby  loses  his  set- 
tlement, FUUeworth  v.  PtJAoron^ 

iLpl.252. 
5%  See  also  Cold  AskUm  v.  Woodchester, 

ii.  pi.  255. 
7.  And  Rex  v.  InhMimUs^  Bow,  iL  pi.  255. 

C. 

CATTLE-GATE. 

A  CaUl&^ate  is  a  tenement  within  the  iff  ft 
1 4  Car.  2.  c  2.  Rex  v.  fVkixley,  ii.  pi.  154. 

CERTIFICATE. 

I.  The  Statutes. 

II.  Of  granting  Certificates, 
in.  Efiet  of  Certificate. 
IV.  Duration  of  Certificate, 

h 

Of  the  Statutes. 

1.  By  15  &  14  Car.2.  c.  12.  "*  Two  justices  of 
the  peace,  on  complaint  to  one  justice  by 
the  parish  officers,  Busfat,  within  40  days^ 
remove  any  person  who  was  likely  to  be 
chargeable  from  any  tenement,  under  the 
vearly  value  of  10/.  to  the  parish  in  which 
he  was  last  l^Uy  settled,  unless  he  gave 
sufficient  secunty  to  the  parish,  to  be- al- 
lowed by  the  said  justices." 

2.  But  now  by  55G.5.C.10K  reciting  the 
above  statute,  **  no  poor  person  shall  be 
removed,  until  such  person  shall  hava  be- 
come actualiv  cbaigoible/' 

5.  By  15 &  14 Car.2. c  12. '<  persons  oiaj go 
into  any  parish  to  work  ta  /tme  of  honest, 
or  at  any  other  time,  so  that  he  carry 
with  him  a  cEaTincA^Ts  from  the  minister 
of  the  parish  and  one  of  the  churchwardens 
and  one  of  the  overseers,  that  he  hatfi  a 
dwelling,  and  hath  left  his  family^  and  is 
declared  an  inhabitant  there,"  &c. 

4.  By  8  &  9  W.  5.  C.50.  *'  if  any  person  what- 
soever shall  come  into  any  parish  to  in- 
habit, and  shall  bring  and  deliver  to  the 
churchwardens  or  overseers  k  c£awn« 

.  CAt£  under  the  hands  and  seals  of  the 
churchwardens  and  overseers  of  .any  other 
parish,  or  the  m^or  part  of  them,  or  under 
the  huidi  aad  seals,  of  the  oveneecs  of 
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iftj  ttefteeewhcM  there  anno  duupdi- 

wdn^  to  be  attested  respectively  by  two 

or  ooie  oeifiMe  wttneHes,  thereby  owning 

nd  M^Dowiedging  the  perton  or  persons 

MDiJOMdiethenid  cxBTincATB  to  be 

toUiMBCs  kgsJIy  settled  in  that  parish, 

fimidiip,  er  dace,  every  soeh  ciann- 

an,  hnii^  been  allowed  of  and  sub- 

toM  bf  two  or  more  justices  of  the 

pcsee^  mtliin  the  parish  or  place  from 

vfcoNS  spy  each  cBJtTifiCATa  shall  come, 

ihsR  oM^e  the  said  parish  or  place  to 

ivcdfe  sod  provide  for  the  person  men- 

tioBed  in  the  said  cebtificatb,  together 

vsh  his  or  her  famfly,  as  inhabitants  of 

thsi  psrisb,  whenever  he,  she,  or  they 

M  happen  to  beeoose  charaeable  to, 

or  be  forced  to  ask  relief  of  the  parish, 

tovodiip,  or  place  to  which  such  certi- 

nciTBwss  given ;  and  then,  and  not  be- 

ftife,  it  dudi  be  lawful  for  any  such  person, 

ad  ha  or  her  children,  thoii|h  bom  in 

thstpwab,  nc»t  having  otherwise  acquired 

tkpliettiement  there,  to  be  removed, 

oonc^,  and  settled  in  the  parish  or 

phaiisol  whence  such  csRTincATE  was 

S>Bjf9kloVf,3.  ell.  "no  person  wbat- 
wnt  who  shall  come  into  any  parish  by 
sufa  cEinncATE  shall  gain  any  settle- 
■ent  therein,  unlefa  he  shall  really  and 
Mjidr  take  a  IcAse  of  a /^MiRM^  of  the 
vsfaie  often  pounds,  or  shall  execute  some 
'  ^fte,  being  legally  placed  there- 


f-  Br  IS  Ann.  c.18.  §  3.  ''an  appren^ee^ot 
^mniterooMt  to  KcerUfieaiedperiim^riX 
■0^  by  virtne  of  the  appreniieeMp^  or 
'vs^flaismpjer,  gain  any  settlement  in 
^psririi;  bat  eveij  sucn  apprentice  or 
Knait  Aall  have  his  settlement  in  such 
pvish,  ss  if  he  had  not  been  bontid  ap- 
fttidoe,  or  served  as  a  hired  servant  with 
Mihecttificaled  person." 

7«  Bf  ^G;t.  C.29.  §  8.  ''the  witnesses  who 
<^  the  execution  of  such  cxHTincATsa, 
Me  parish  officers  signing  and  sealing 
wane,  or  one  of  them,s)iall  make  oath 
Mk  the  justices  who  allow  the  same, 
iht  be  saw  the  parish  officers  sign  and 
*dtiie  certificate,  and  that  the  names  of 
^  vitnesKs  attjBstinff  the  same  are  of 
^own  pn^er  hano-writing;  and  the 
^  jectices  sball  also  certify  that  such 
M  vss  made  before  them ;  and  then 
Mdi  eertificate  shall  be  taken  to  be  fully 

ffi^  aad  shall  foe  evidence  without 
liraof,**  ace. 
*%  JG.S.  c  99.  '^  the  overseers  or  other 
l^i^Mtt  removing  back  any  cerUfleated 
,  2**'  ^^'^  ^  rennlnvsed  such  reason- 
^  darget  as  the^  may  have  been  put 


to  in  flMMHaiiiiag  aiUI  reiBoviag  sobh  per* 
sons,  by  the  panah  officers  of  the  narish 
or  ^ace  to  wnich  they  are  removed,  the 
said  charges  being  first  ascertained  by  a 
justice  of  the  peace  of  the  county  or  place 
to  which  such  removal  shall  be  tnade,  ta 
be  levied  by  distress,"  dtc. 

9-  Certifieates  which  have  heretofore  been 
signed  by  two  persons  only  acting  as 
cburohwardens  and  overseers,  to  be  vaiid» 

51G.5.  csafl. 

10*  Not  to  afiect  prior  decisbn  ia  any  court, 

/d.§9* 

11.  Certificates  of  settiement  made  valid 
although  the  church  wardens^  Ac.  were 
not  swon  in,  54  G.  S.  e.  107.  §  1 . 

IS.  Such  certificates  to  be  valid  if  esecBtod 
by  the  overseen  of  the  poor  of  any  town- 
•hip,&e.  /d.$9. 

13*  Not  to  aftct  settiements  of  penons  foe 
whose  removal  order  was  made  before 
passing  of  act,  /d.  $7. 

14.  Certificates  of  the  settiement  of  poor 
persons,  executed  previons  to  98  May, 
189 1 » by  one  churchwarden,  ftc.  for  any 
parish,  &c.  for  which  two  churchwardens, 
dec.  had  formerly  been  appointed,  declared 
valid,  1&9G.4.  c.59.  $1. 

15.  Not  to  aiect  decisions  already  made, 

1.&9G.4.  c.59.f9. 

II. 

Of  granting  CerHficatei, 

la.  The  ceitifieate  act  authorizes  the  wfaoler 
body  cS  the  poor,  of  whatever  denomin* 
ation,  and  with  whatever  object,  to  leave 
their  own  and  remove  into  any  other 
parish,  provided  they  can  obtain  the  pro- 
tection of  a  certificate,  IU»  v.  St.  Peter 
taut  St,  Paul,  ii.  pi.  691 . 

14.  And  therefore  a  certificate  granted  to 
an  impotent  person,  who  is  sent  to  the 
workhouse  situate  in  another  parish,  in  a 
helpless  state^  for  the  purpose  of  being 
provided  for,  is  as  good  as  when  given  to 
a  skilful  and  able-bodied  person  who  wants 
emplo^ent.  Id.  ibid,  ii.  pi.  69i; 

15.  It  IS  in  the  discretion  of  the  parish 
officers  to  grant  or  to  refuse  a  certificate; 
and  therefore,  although  the  parishioner 
applying  for  it  is  clearly  settled  in  the 
parish,  and  has  an  opportunity  of  bene- 
ficial employment  in  the  parish  to  which 
he  wishes  to  be  certificated,  yet  the  court 
will  not  issue  a  mandamvs  to  the  parish 
officers  to  grant  it,  Rex  v.  St,  Ives, 

ii.  ^1.711. 

16.  And  even  if  a  person  to  whom  they  have 
granted  a  certificate  lose  it,  they  are  not 
obliged,  on  this  ground,  to  grant  another, 
Mex  V .  Hayder^  ii.  pi.  717. 

17.  Nor  are  " 


w^P^^^^^Pw»J 


iftaiST. 
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•o  aUowmd'dgn  a  oertiieBte  gratitod  by 
the  psriflh  officen;  ^r  tbey  haT«a  dls- 
oretian  to  allow  or  to  diBallow  it,  if  it  be 
liable  to  objection,  Rea  ▼.  WooHan  8t, 
Lawrence,  ii.  pi.  715. 

18.  The  Jiiftieet  of  peace  nay  not  only  aUow 
a  certificate,  but  may  ^  also  aiUgt  it,"  Rex 
▼  'Botttm,  ii.  pi.  709. 

19.  And  a  certificate  which  appears  to  have 
been  legalfy  aUowed,  ihall  be  presomed  to 

•  bare  been  regularly  attested^  Barleycroft 
▼.  CdeoMrUm,  ii.  pi.  710. 

80.  And  shall  not  be  rendered  invalid  be- 
eaaseitismifdiivolf^;  as,  *<  To  the  church- 
wardens and  overseers  of  the  fioor  of  the 
parish  of  Haraneh,  near  Dotier  Court  in 
tin  county  of  Essex,  or  to  any  or  either 
of  them,*?  dee,  Bex  ▼.  St,  Hiehelas  Har^ 
wieh,  ii.  pi.  718. 

81.  If  one  of  the  two  pentom  attesting  a 
oertificale  make  his  mark,  the  fkct  of  his 
having  signed  is  sufficiently  attested  by  the 
justices  certifying  that  the  other  witness 

.  swore  that  he  was  present  and  saw  ihe 
execution  of  it,  Bex  v.  Ashton  Ke^tMs, 

ii.pl.  714. 

88.  When  a  certificate  is  above  thirty  years 

■  old,  an  allowance  written  in  the  margin 
and  signed  by  two  justices  is  «ufficient, 

.  althouffh  there  is  no  certificate  of  the 
affidavit  of  one  of  the  attesting  witnesses, 
pursuant  to  3  G.  5.  c.  29.  Bex  v.  JPamitg- 
don,  ii.  pi.  719. 

93.  But  unless  a  certificate  be  signed  by  ike 
tmforitv  of  the  parish  officers,  though  pro* 
perl^  allowed  and  attested  by  two  Justuses, 
yet  It  is  not  binding,  Bex  v.  Tksmwortk, 

ii.  pi.  715. 

84.  See  also  if|^a,    Rex  v.   Wynumdkam, 

ii.  pi.  783. 

85.  And  therefore  where  a  certificate  was 
signed  by  only  one  churchwarden  and  one 
overseer,  when  at  the  time  of  grantmg 
k  there  were  four  churchwardens  and  two 
overseers  of  the  parish,  it  was  held  void. 
Rex  v.  Margam,  fi.  pi.  718. 

96*  Where  one  of  two  dkurokwardens  was 
also  appointed  overseer  of  the  poor,  a  cer* 
tifieate  of  settlement  signed  by  both  is 
aaulUty.  Bexr,  St,  Margaret,  Leicester, 

ii.  pi.  786. 

87.  A  parish  certificate  purported  to  be 
.granted  in  1761,  by  il.,  the  only  church* 
warden,  and  B,,  the  only  overseer  of  the 
parish :  held  that  it  must  now  be  taken  to 
nave  been  a  good  certificate,  because  it 
nay  be  intended  in  favour  of  such  an  in- 
ttrument,  that  by  custom  there  was  oidy 
one  churchwarden  in  the  parish,  and  that 
two  o^oerseers  had  been  originally  ap- 
pointed, but  that  one  of  them  died,  and 
ibat  thtt  fiortifieate  jvas  grantedbefore  the 


"vaoaiicy  in  the  oAoe  was  'filled  vp,  Bar 
▼.  Oatesby,  ii.  pi.  7t7. 

88.  The  certificate  also  nrast  be  signed  by 
the  churehwarden  and  overseers  of  the 
township,  parish,  or  place  granting  it; 
and  therefore  a  certificate  grentea  by 
some  of  the  parish  officers  of  a  parish  con- 
sisting of  several  hamlets,  and  having  se- 
parate overseers,  although  they  therein 
describe  themselves  as  officers  of  the  parvh 
at  large,  may  be  explmaed  by  eviaenee, 
that  tbev  were  only  officers  of  the  hamlet 
in  which  the  pauper  was  settled,  Bex  v. 
SawAom,  ii.pl.  781. 

89.  The  words  of  a  certificate  promising  to 
receive  back  the  peneon  certificated  **  tSken 
requested,**  mean  when  leadfy  requested, 
viz.  by  aa  order  of  two  justices  when  such 
person  becomes  actually  chai^geable.  Rex 
v.  St,  Mary  f^etiport,  ii.  pi.  780. 

30.  A  certificate  not  deHvered  to  the  purish 
officers  pursuant  to  the  statute  8  &  9 
Will.  9.  e.30.  is  of  no  effect,  Bex  v.  Went* 
ley,  u,  pi.  788. 

31.  A  certifieate  must  be  signed  by  a  nnjoritjr 
of  the  parish-ofiicen  defade,  and  roust  be 
directed  to  one  parish  in  particular,  Bexvm 
WwnotMam,  if.  pi.  78X» 

38.  A  certificate  directed  to  ^  the  parish  of 
Tke  Holy  TrimUy,  or  any  other  parish  in 
the  city  and  county  of  Ca/ventru**  will 
operate  on  ddivery  to  the  parisn  of  SU 
Jokn  tke  Baptist  in  the  said  city;  for  by 
8^9  Wil.  3.  c.  80.  such  certificate  need  not 
be  directed  to  any  particular  parish,  Bex  v. 
LilUagton,  H.  pi.  784i» 

33.  A  certificate  granted  by  one  overseer 
alone  for  a  township  is  void,  for  the  statute 
13  &  14  Car.  8.  c.  18.  requires  at  least  #100 
for  every  place;  and  of  course  gives  no 
security  to  the  certificated  parish  against  the 
gatninff  of  a  settlement  there  by  the  party 
named  therein;  such  certificate  notnetng 
made  pursuant  to  the  statute  S  A  9  WUI.  3. 
c30.  which  reauires  it  to  be  made,  "  by 
the  churchwaroens  and  overseers^  or  the 
major  part,  or  by  the  overseers  where 
there  are  no  churcnwanlens,^  Bex  v.  C^ 
ton,  ii.  pi.  7i35. 

But  see  ante,  pi.  9,  &c. 

nr. 

7^  Effect  of  a  Certi/cate. 

84.  A  certificate,  thoo|Ji  regolariy  signed,  aU 
lowed,  and  attested,  is  of  no  effect  unless 
pro()erly  ddhered;  for  the  statute  8  A: 
9  Will.  3.  c.  30.  expressly  re(|uires,  that  the 
person  coming  into  the  certificated  parish 
**  shall  at  the  same  Ume  procure,  bring,  and 
deliver  it,  to  the  churoiwardeos  or  over- 
i^eort  of  the  parisk  or  plaoQ  wiera  such 


ffiiiiiiiiii  1 


OiCBESr. 


{in;jgyM^ 


MOoAifletiM  to  MiMt,^  JK^jr  v.  Si. 

NicUm,  it.  pi.  719. 

MS,  Anhcrdbre  tkis  ad  i^etjuifw  »  delivery 

«f  Ikcertifiette  at  the  tune  the  pauper 

gea  into  the  eertffieated  pamh,  adelmry 

itflf  liaa  after  is  BOt  fuflBdent ;  for  the 

ittfaiB^  it  for  any  time  may  be  the 

mamtivHtro^aaag  a  ftaud  on  the  eerti* 

teed  pMttb,  JUs  T.  Wtnaiey^  ii.  pi.  7M. 

«L  Tliepnik  of  JfMwia  granted  «  certifi- 

lorte  to  the  pauper,  directed  to  the  parish 

tiJUde^  and  the  pauper^  after  a  residence 

diCK  for  many  yem,  got  bock  the  certi- 

ieate^  sad  went  with  it  to  another  parish  in 

the  mm  tovosbq),  trhere  be  had  pur- 

daad  1  freehold,  aad  delivered  it  to  the 

MlkSeeri  there^  and  it  was  held,  that 

lirkieparish  was  not  bound  by  the  de- 

SvOTof  the  certificete,  for  that  no  other 

inaa  eoold  be  concerned  in  this  eerti- 

le«e,eieept  the  parishes  of  MenwUk  and 

hodis  and  that  ne  bad  a  riaht  to  go  and 

iiietii  ids  fieeh^rid  without  it.  Rem  v.  JN- 

Kii.  pi.  796. 
(ficate  derms  its  eflbct  however 
froa  ill  delivery;  and  therefore  a  certi- 
ficHe  of  s  prior  date»  though  hot  delivered 
tSsftertbe  removal  of  the  pauper,  is  con- 
dasre  ajjKxi  the  removal  by  the  parish 
gnotiDe  It,  Bex  t.  Buckingham,  ii.  pi.  716. 

A  Alt  toe  ddiveiy  of  a  certificate  shall  not 
inre  the  eilect  of  vacating  a  settlement 
pKvioodj  gained  in  the  cei^ficated  parish, 
lorv.iUm,  n.  pi.  740. 

n.  If t  certificate  be  properly  delivered,  the 
Mtificated  persona  cannot  be  removed 
■Mfl  they  beoome  ebargeaUe,  LiUle  Eire 
V.  Wnifdl,  ii.  pi.  739. 

1^  And  a  certificated  person  must  have  be- 
eone  actually  diaiigoible  before  removal ; 
ftrthe  ctrongest  probability  that  they  will 
koooie  cha^eable  is  no  cause  of  re- 
aoval.  Res  ▼.  A.  Mary  Weeipari^ 

ii.  pi.  790. 

41.  Before  the  certificate  act  of  6&9Will.3. 
t»30.  a  certificate  was  considered  merely 
9iM  prmte  agreement  between  the  two 
panuei;  and  therefore  if  a  man  was  sent 
to  s  psriih  in  which  he  was  last  legally 
Ktde^  the  certificate  did  not  bind  the 
enticing  parish ;  for  a  mere  private  agreo- 
*cat  is  not  sufibred  to  alter  the  law.  Hat' 
M  V.  2>a«f,  ii.  pi.  79S. 

^  Bat  now  the  perish  certifying  is  bound 
iythecertifiaue,  M  SmnUy.  8t.  Gilei, 

iL  pi.  750. 

^'  And  it  concludes  the  parish  giving  it  as 
^•11  the  fitets  thermn  mentiohed.  New 
"Uop  V.  IVUte  WaUham,        ii.  pi.  751. 

^Jftaefore  if  parish  officers  give  a  certi- 
ita^to  anan  aod  woman  as  kutUud  and 


tiw  fiu^  of  their  BMrrii^  Mex  v.  JSead^ 
com,  ii.  ^  7M. 

4^.  And  inch  a  certificate  is  conclusive  be« 
tween  cbe  two  paiishas,  althott|^  the  wo- 
man is  not  the  legal  wifeof  thecertifioatad 
man,  Xex  ▼.  UUeetkorfe^  ii.  pi.  7a8« 

49,  8o  also  where  a  certUfeate  was  given, 
aeknowledginff  **  jhm  Vaumer,  spinster,  and 
the  eUld  or  diildran  that  she  near  goath 
with,  to  be  oar  iB|^4i>itants  leaaUyaettUd 
in  our  parish,"  &c.,  it  was  held,  dist  the 
oariifyiag  parish  was  bound  to  aiwiBtfthi 
the  child,  though  bom  a  battard  in  ano^er 
•palish.  Rex  t.  Iptkf^  i.  pi.  758. 

417.  And  it  makes  ao  fflfeanoa,  thooah  each 
a  eertificate  was  procured  at  the  itenra^of 
the  paiMi  where  the  parties  reside,  pro- 
vided it'ia  not  fraudulent,  Bex  ▼.  TatUak, 

ii.  pi.  7«9* 

48.  It  was  fomerly  Md,  that  a  ^cerdfioate 
was  bindiog  on  the- parish  ceatiQnng^against 
all  other  pariahes  whatavar,  Hemtm  r. 
8i.  Mopy  Axe,  ii.  pL  74 1  .fi. 

49.  But  it  is  now  held,  that  a  certificate 
onljr  binds  the  oeitlfyin^  parish  as  to  that 
parish  to  whieh  it  is  dveoted,  and  leaaea 
It,  OB  to  all  other  parishes,  as  they  arere 
before  the  certificate  act  was  mmde,  MB 
8amk  ▼.  St,  GUei,  ii.  pi.  750. 

50.  A  certificated  person  therefore  dn^  gain 
a  settlement  in  a  third  parish,  and  thcKby 
avoid  the  certificate,  Bex  ▼.  Pelkam, 

ii<  pi.  758. 

5 1 .  As,  if  the  son  of  a  certificated  pecson,  bom 
in  the  parish  to  which  his  parents  caoie 
by  certificate,  is  faired  and  serves  for  a 
year  in  a  third  parish,  Bex  r.  Horsey, 

M.  pi.  787. 

59.  So  Also  if  a  certifying  parish  bud  the 

son  of  a  certificated  man  apprentiee  in  a 

third  parish,  Bex  v.  iSU^oa,  ii.  pi.  59. 

53.  So  also  if  he  gain  a  settlementfaitfaeeer- 
tificated  parish,  bv  either  of  the  two. waya 
pointed  out  by  the  9  &  10WiU.8.c.ll. 
Bex  y.  Sherbeme^  n,  pi.  785. 

54.  But  the  son  of  a  cotificated  person  can- 
not aain  a  settlement  in  the  certificated 
parish  by  apprenticeship,  although  he  lives 
m  it  under  the  indentures  for  asore  than 
40  chys  after  his  fother's  dc«th ;  for  the 
statute  excludes  all  those  who  eame  mio 
the  parish  under  a  certificate,  Bex  r. 
Atfreten,  ii.  pi.  596. 

55.  But  althc«igh  it  is  now  settled,  that  a 
certificate  is  only  condusiire  upon  the 
parish  granting  it,  with  respect  to  that 
parish  to  which  it  is  granted,  yet  it  ia 
prmAfade  evidence  as  to  other  parishes^ 
Bex  v.  Lvibenkam,  ii.  pi.  741<i 

56.  Not  only  the  persons  mentioned  in  dlie 
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certificatey  bat  tU'legkimaie  Mdten  bom 
while  it  continues  iu  force,  are  virtually 

.  incUided  therein^  Rex  y.  Sherborne, 

ii.  pi.  755. 

S7*  Therefore  where  Che  son  of  a  certificated 

person,  bom  after  the  certificate  granted, 

when  he  had  attained  20  years  of  age,  wrs 

.  hiried  for  a  year,  and  served  for  a  ^ear  in 
the  certificated  pariah,  yet  being  virtually 
included  in  the  certificate,  he  does  not 
gain  a  settlement  by  such  hiring  and  ser- 

•  vice,  Hex  v.  Bray,  ii,  pi.  755. 

68.  BmepmntfBveJIangAamy.MiudsMore' 
ion,  ii.  pi.  755  n. 

59.  So,  where  a  son  was  bora  in  the  certifi- 
cated parish,  under  the  certificate,  and 
was  bound  an  apprentice  in  the  parish, 
and  his  parents  died  Mr  moniht  before  the 
expiration  of  his  time,  it  was  held  that  he 

.  dia.not  gain  any  settlement  in  the  parish, 
although  he  inliabited  therein  more  than 
40  days  after  the  death  of  those  to  whom 

.  the  certificate  had  been  given,  Jtex  v.  M- 

.  fretouj    .  ii.  pi.  596. 

60«  A  certificate  granted  to  a  person  ^  and 

.  his  fiunily"  'generalfy$  only  includes  the 
certificated  man,  his  wife,  and  those  child- 
ren who  live  with  him ;  but  does  not  ex- 
tend to  grandchildren*  for  grandchildren 

.  are  not  a  part  of  hi§  famify.  Rex  y.Dar- 
Ihuzltm,  ii.  pi.  742. 

61.  See  also  Rex  v.  Heath,  ii.  pi.  762. 

62,  For  in  such  case  a  seeomd  generatiom  is 
.  not  within  the  meaning  and  protection  of 

the  act.  Rex  v.  A^reton,  ii.  pi.  596. 

65.  But  if  a  certificate  be  granted  to  A,  and 
R^  his  wife,  and  to  Edward  and  Thomas 
their  children,  and  Edward  marries  and 

.  has  a  son,  such  grandson  is  within  the 
certificate,  until  emancipated,  not  as  the 
grandson  of  il.,  but  as  tne  son  and  part  of 

.  the  family  of  Edward  named  in  the  certi- 
ficate. Rex  V.  Ratheaston,  ii.  pi.  747. 

64.  But  it  extends  to  a  wife,  though  the 
marriage  was  subsequent  to  the  granting 
of  the  certificate,  Rex  v.  Hampton, 

ii.  pi.  744. 

65.  For  the  6&9W.5.  c.50.  extends  not 
only  to  the  certificate-man  himself,  but 
likewise  to  all  his  family,  and  all  his 
chilch'en,  whether  born  before  or  after  tlie 
certificate.  Rex  v.  Sherborne,      ii.  pi.  735. 

66^  And  if  a  certificate  be  granted  to  A.,  and 
.  to  R;  C,  and  D.,  his  children  by  name, 
the  residence  of  R,  the  son  and  &s  chM- 
ten  in  the  certificated  parish,  is  protected 
by  it,  although  he  afterwards  many  and 
live  separate  firom  his  fiither,  Rex  v.  Tes- 
terton,  ii.  pi.  745. 

67.  And  therefore,  where  a  certificate  was 
granted  to  A,  R,,  his  wife,  and  children  by 
it  was  held  that  the  grandson  of 


if.  ^.  could  not  gun  a  settlement  bjT  hiiMg 
and  service  in  the  certificated  pansh ;  for 
where  the  son  of  a  certificatea  penon  it. 
mentioned  in  the  certificate  b^  nam,  Us 
family,  until  they  are  emancipated,  are 
within  the  protection  of  it,  not  indeed  as 
the  g^-andchildren  of  the  principal  penon 
mentioned  in  the  certificate^  but  as  tbe 
.  family  and  children  of  the  son  of  ndi 
principal  person.  Rex  v.  Ratheaston, 

ii.  pi.  747. 

68.  But  a  certificate  granted  to  a  lather, 
mother,  and  two  younger  children  bjr 
name,  does  not  extend  to  an  elder  child 
who  maintained  himself  in  the  fatho^i 
house  at  the  time,  and  whom  the  parich 
did  not  intend  to  remove^  Rex  v.  jSfor- 
rington,  ii.  pL  74<. 

69.  Nor  does  a  certificate  agreeing  to  re- 
ceive the  person  therein  stated  to  be  so 
unmarried  woman,  and  the  child  of  whkh 
she  was  then  pr^nant,  and  all  other  child- 
ren she  might  afterwards  have,  extend  to 
a  natural  child  bom  several  ycjurs  after- 
wards,  Rex  v.  Mathon,  ii.  pi.  746.«. 

70.  The  settlement  of  a  son,  coming  into  a 
parish  with  the  father  under  a  certificate, 
as  part  of  his  father's  family,  not  haviag 
before  gained  any  settlement  of  hii  own, 
shifts  with  the  settlement  of  the  father  in 
the  certificated  parish,  though  such  son: 
were  named  in  the  cerdficate,  Rex  v.  Ledt 
JVoiion,  ii.pl  749. 

71.  A  pauper  may  be  removed  from  a  pamb 
where  he  is  residing  under  a  certificate,  tO; 
a  parish  in  which  he  gained  a  settleaieiit 
before  the  granting  of  the  certificate,  aad 
need  not  of  necessity  be  removed  to  the 
certifying  parish.  Rex  v.  Saint  Martin  d. 
Oak,  ii.  pi.  750. 

72.  Parish  certificate  granted  to  T.  C  sad 
J.  his  wife,  engaging  to  receive  them,  their 
child  or  childr^  bom,  ,or  to  be  bom,  oqly 
extends  to  a  son,  b()rii  at  the  time  of 
granting  the  certificate,  so  long  as  be  cod<* 
tinues  part  of  his  father's  family ;  there- 
fore where  the  son  married  and  resided 
with  his  family,  apart  from  his  father,  in 
the  certificated  parish,  held  that  his  a)>- 

Erentice  gained  a  settlement  by  serving 
im  in  the  said  parish,  Rex  v.  'iTiwaitr** 

ii.  pL  76H. 
75.  The  son  of  a  certificated  person  who  is 
not  named  in  the  certificate,  upon  tho 
death  of  his  father  (bei^g  then  resident 
with  his  mother)  was  IxMind  apprentice 
in  the  certifying  parish,  left  his  father's 
family,  and  served  in  that  parish  under  the 
indentures  for  some  yean,  and  then  re- 
turned, with  his  master's  consent,  to  serve 
a  person  in  the  certified  parish,  where 
his  mother  and  family  resided  under  the 
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.  ccTttfiaie,  and  served  tbat  person  until 
theespinrion  of  his  indentures,  at  which 
tioe,  bciog  of  the  age  of  31,  his  mother 
still  fesidiiig  in  the  parish,  he  hired  him- 
'  tdf  to  the  same  person  for  a  year,  and 
serred  tbat  and  three  successive  years  in 
tlK  certified  parish :  held  that  he  gained 
I  KttleoiCDt  by  such  hiring  and  service, 
Bex  f.  MoHey,  ii.  pi.  769. 

IV. 

Tie  Qmtmyance  and  Dcternmalion  of 
CeH^Scates. 

74.  A  certificate  continues  until  the  parish 

linDting  it  shew  clearly  some  matter  in 

diKhai;ge  thereof;  for  the  court  will  not 

presuaoe  such  discharge  from  other  facts, 

Set  Y.  WaMngtorty  ii.  pi.  759. 

71 A  certificate  is  discharged  by  the  certifi« 

catEif  person  becoming  chargeable,  and 

bong  removed   back    to    the    certifying 

pvidk,  Bex  v.  Sudbury,      ^         ii  pi.  751 . 

7«.  So  also  a  certificate  is  discharged  by  an 

order  of  removal  from  a  third  parish, 

tlid  s^  was  certificated,  to  the  certify- 

aepsreh.  Rex  t.  BirdAam,        ii.  pi.  757. 

n.  A  certificate  is  also  discharged  by  the 

eertilicated  person  abandoning  the  certi- 

liote,  bj  voluntarily  leaving  the  parish  to 

fbidi  he  was  certified,  Rejr  v.  Keivington, 

ii.  pi.  760. 

7S.  So  a  certificate  is  avoided  by  a  master 

ad  his  apprentice  removing  into  another 

pirish,  Sex  v.  Spatiandi  ii.  pi.  753* 

79.  ftii  the  absence  and  circumstances  must 

be  sDch  as  clearly  shew  that  he  had  no 

stenuon  of  returning  to  the  certificated 

jvah,  2Dd  that  he  meant  to  waive  and 

desQt  the  certificate,  Rex  v.  Taunton  Si. 

Maty  Magdalen,  ii.  pi.  752. 

to  Therefore  where  the  nauper  voluntarily 

^  the  parish  to  whien  she  was  certified, 

but  voluntarily  returned  again  to  the  same 

We  in  the  certificated  parish,  and  to  a 

Wit  of  the  same  family  with  whom  che 

Wljived  under  the  certificate;   it  was 

^tfaat  the  certificate  was  not  aban- 

wd,  though  she  had  been  absent  t^ven 

y^,  and  had  several  times  been  hired 

•«l  lerved  for  a  year  in  the  certifying 

pnidi,  Rex  v.  Keel,  ii.  pi.  '':S5. 

•I'&tLotD  Mansfield  was  first  of  opi- 

M  tfiat  the  pauper  in  this  case  returned 

■^fpendcnily,  and  tui  jurit,  rather  than 

to  her  old  house  and  parish  under  the 

ccv^ficiteyM/./  and  Loan  Ken  yon,  in  Rex 

^&eMifid,  it  seemed  to  him  that  Lord 

■»wpjELD*8  first  thoughts  were  best,  Rex 

^Rtttthy  ii.  pi.  762. 

^'  &  vbere  the  son  of  a  certificated  per- 

*■  served  a  year  under  a  yearly  contract, 

TOl,  I. 


in  the  parish  granting  the  certificate,  and 
then  returned  under  age  to  his  father's 
house  for  a  short  time,  and  then  served 
another  year  with  another  master  under  a 
yearly  hiring  in  the  certificated  parish,  it 
was  hdd,  on  the  authority  of  the  above 
case  of  Rex  v.  Keel,  that  he  did  not  there- 
by gain  a  settlement  in  the  latter  parish. 
Rex  V.  Ingworth,  ii.  pi.  764. 

83.  And  see  Rex  t.  Col&ngbum  Ihtcis, 

ii.  pi.  70. 

84.  And  where  a  certificated  man  and  his 
wife  returned  to  the  certifying  parish,  and 
even  continued  there  until  they  died; 
but  left  his  son  and  his  family  in  the  cer- 
tificated parish,  his  lordship  strongly  in- 
clined to  think  that  it  was  not  an  alxm- 
donment  of  the  certificate;  for  that  as  his 
son  was  left  behind,  it  was  a  sort  of  pledge 
that  the  certificate  was  not  intended  to  be 
abandoned:  but  this  point  was  not  de- 
cided, Rex  V.  Darlington,  ii.  pi.  742. 

85.  And  it  seems  that  a  certificate  is  not  dis- 
charged by  the  death  of  a  husband  and 
wife  to  whom  it  was  granted,  when  they 
leave  a  surviving  son,  bom  under  the  cer- 
tificate an  apprentice  in  the  certificated 
parish.  Rex  v.  Alfreton,  ii.  pi.  596. 

86.  So  where  the  son  of  a  certificated  man 
left  his  father,  served  a  year  in  the  certify- 
ing parish,  part  of  a  year  in  a  third  parisn, 
and  then  returned  to  his  father's  house  in 
the  certificated  parish,  and,  while  residing 
there,  served  a  person  two  years  under  a 
yearly  hiring,  paying  his  father  for  his 
board  and  lodging;  it  was  held,  that  the 
certificate  was  not  thereby  abandoned. 
Rex  V.  Ingwortk,  ii.  pi.  764. 

87.  But  where  a  certificated  person  returned 
to  the  certifying  parish,  and  remained  there 
18  years,  durinc^  which  time  he  had  a  soli 
born,  it  was  held  that  this  was  a  desertion 
of  the  certificate,  and  that  such  son  was 
capable  of  gaining  a  settlement  by  kiring 
and  service  in  the  certificated  parish,  Rex 
V.  Framptott'Upon'Sevemi  i'u  pi.  754. 

88.  And  in  general,  ii'  a  pauper  quit  the 
parish  to  wliich  the  certificate  is  granted, 
without  any  intention  of  returning,  the 
certificate  is  at  an  end,  Rex  t.  Newington, 

ii.  pi.  760. 

89.  And  a  certificate  discharged  by  tne  cer- 
tificated man  leaving  the  certificated  pa- 
rish with  all  his  family,  and  taking  up  nis 
residence  in  another  parish,  doet  not  re- 
yive  upon  his  return  thereto  after  an  ab- 
sence of  two  years,  Rex  v.  St,  Michael* t, 
Coventry,  ii.  pi.  761. 

90.  But  a  person  cannot  gain  a  settlement 
by  hiring  and  service  with  the  son  of  a 
certificated  man,  who  continues  to  reside 
in  the  certificated  parish  with  his  mother 
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after  the  fixther's  death  as  part  of  her 
family,  although  the  son  were  of  age,  and 
earned  on  business  for  himself;  for  such 

.  circumstances  do  not  amount  to  an  eman- 
cipation, Rex  v.  Sowerby,  ii.  pi.  765. 

9U  But  where  the  son  of  a  certificated  per- 
son (not  named  in  the  certificate  except 
under  the  general  appellation  of  the  fa- 
iher's/amify^  marries  and  lires  in  a  house 
of  his  own  in  the  certificated  parish,  he 
eeases  to  be  under  the  protection  of  the 
certificate  as  part  o(  his  father's  family, 
aiyl  an  apprentice  may  gain  a  settlement 
by  serving  such  person  in  the  certificated 
parish.  Rex  v.  Mortlakey  ii.  pi.  766. 

03.  A  certificate  may  be  dischar^d  as  to  any 

of  the  persons  mentioned  in  it,  as  if  the 

son  of  a  certificated  person  marry  and 

'live  in  a  house  of  his  own,  for  which  he  is 

rated  and  pays  taxes,  Rex  ▼.  Heath, 

ii.  pi.  769. 

93.  Or  if  aft^r  he  is  of  age  he  marnes,  and 
removes  from  his  fathers  house,  and  lives 
separate  with  his  wife  and  family  in  an- 
otner  house  in  the  same  parish,  Bugden  v. 
AmptHUf  ii.  pi.  60. 

•9i.  A  second  certificate  to  a  pauper  dis- 
charees  the  former  one  given  by  the  same 
parish.  Rex  v.  Birdham^  ii.  pi.  757. 

Same  point.  Rex  y*St,  Peter,  in  Derby, 

ii.  pi.  758. 

'95.  A  certificate  to  on^  of  several  consoli- 
dated parishes  is  discharged  by  the  certi- 
ficated person  being  hij^ed  and  serving  for 
a  year  m  another  of  the  parishes,  Rex  v. 
Wymondham,  ii.  pi.  763. 

'96.  For  a  certificate  does  not  prevent  a  set- 
tlement being  good  in  a  third  parish.  Rex 
y.  Pelkam,  ii.  pi.  7 J2. 

97.  If  therefore  an  apprentice  be  bound  to  a 
certificated  man  in  one  parish,  after  he 
has  purchased  an  estate  in  another,  he 
gains  a  settlement  by  inhabitancy  in  such 
other  parish  for  40  days  under  the  inden- 
tures, Rex  V.  Bukoptide,  ii.  pi.  73Q. 
•98.  A  certificate  is  also  determined,  by  the 
.certificated  person  taking  a  lease  of  jl  te- 
jMEAibnt  of  the  value  of  lO/.  in  the  certifi- 
.catedparbh. 
'99«  So  also  renting  a  tenement  of  .10/.  a 
year,  and  40  days'  residence,  will  avoid  a 
ctrti^cate  granted  after  the  taking  and 
ibefore.the  expiration  of  the  40  days.  Rex 
V.  JF%ftdern,                                   ii.  pi.  756. 

100.  Aeertificate  may  also  be  determmed  by 
exec^ng  some  anmad  office  in  the. parish, 
being  legally  placed  in  such  office. 

See  Settixment  by  servino  an  Office, 

ii.  p.  173  to  195. 

101.  Parol  evidence  may  be  given  of  the 
existence.of  a  certificate.  Rex  v.  St,  Man- 

ii.  pi.  770. 
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102.  The  bare  produedon  of  a  certificate  of 
50  years'  date  is  sufficient,  without  ginog 
any  acoouat  of  it.  Rex  v.  Ryton, 

ii.pl.  771. 

103.  The  manner  in  which  apprentices  to 
certificated  persons  may  gain  setdements 
in  avoidance  of  the  certificate, 

.ii.p.  467to4M.. 

104.  A  parish  certificate  of  more  than  30 
years'  date  acknowledging  the  pauper's 
grandfather  and  father  to  belong  to  the 
appellant  parish,  produeexi  faf  a  rated  ia- 
habitant  who  was  overseer  of  the  respon- 
dent parish,  was  held  to  be  evidence 
though  it  was  objected  that  some  accoaot 
should  be  given  of  it,  and  that  the  witness 
was  not  competent  to  give  that  account, 
and  it  seems,  that,  if  necessary,  he  might 
be  examined  as  to  the  custod^i  J^*  ^ 
Neiherthong^  iLpL77J 

CERTIORARI. 

1.  By  5  G.  2.  c.  19.  "  no  certiorari  to  reooori 
any  conviction,  judgment,  order,  or  otha 
proceedings  before  any  justice  of  the  peace 
or  the  general  or  quarter  sessions,  shall  hi 
allowed,  unless  the  party  appl3iDg  eatt 
into  a  recognizance  with  sureties  in  50i 
to  prosecute  the  same  at  his  own  cost 
and  charges  with  effect,"  &c  &c 

2.  By  13  G.  2.  c.  18.  *'  no  such  cer^afi  shal 
be  granted  unless  applied  for  in  six  caleii 
dar  months  after  such  proceedings  had  c 
made,  and  unless  it  be  duly  proved  o 
oath,  that  the  party  suing  forth  the  san 
hath  given  jir  dayi  notice  thereof  in  writ 
ing  to  the  justice  or  justices,  or  two  ( 
them,  before  whom  such  proceedings  hai 
been,  to  the  end  that  they  may  thew  earn 
against  the  issuing  such  certiorari" 

3.  The  six  da}V  notice  required  by  13  Qj 
c.  18.  must  ..be  given  before  making  ti 
motion  for  a  rule  to  shew  cause  why 
certiorari  should  not  be  granted,  iZ<r< 
Justices  of  Glamorganshire,       ii.  pL  102 

4.  When  it  is  intended  to  move  for  a  c« 
Jiorari  to  remove  an  order  of  sessions  co 

firmine  an  order  of  removal,  six  days'  d 
tice  of  such  motion  must  be  given  to  tl 
justices  pursuant  to  13  G.  2.  c.  18.  § 
notwithstanding  the  order  of  sessions' w 
made  subject  to  the  opinion  of  this  cos 
on  a  case  to  be  stated,  which  case  w 
afterwards  stated  and  settled  by  the  ji 
tices  at  sessions.  Rex  v.  Justices  of  Sum 

ii.  pi.  lOS 

5.  And  such  certiorari  must  be  moved  i 
within  SIX  calendar  months  after  maki 
the  order  of  sessions,  and  not  within. t 
calendar  mouths  after  settling  the  C9 
Rex  V.  Justices  of  Sussex,  iL  pi.  105 

6.  All  orders  of  justices  may  be  remaved. 
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eer^omrif:^  tie  coart  of  king^s  bench 
htmg  a  wperintendency  crrer  all  courts 
of  aniniiPfor  criminal  juriBdiction,  inaj,  in 
die  pleiiitnde  of  its  power,  award  a  cer- 
^nrr%  unless  restrained  by  the-express  ne-* 
gidfe  words  of  the  legislature, 

ii.  p).  iei8. 
7.  Tbe  statutes  wbich  ga^e  a  power  to  ses- 
sioos  "  to  hear  and  fmuiiy  deiemune  an 
appeal,"  do  not  thereby  take  away  the 
eertiorari ;  for  the  oeptiorari^  being  a  writ 
toiefidal  for  the  subject,  cannot  he  taken 
away  without  express  words,  Arx  v.  Jukes, 

ii.  pi.  1028. 
S.  It  is  a  general  rule,  that  where  the  law 
has  limUcd  an  appeal  against  an  order, 
Mich  order  cannot  he  removed  nntil  after 
the  time  of  appealing.  Case  of  ike  Borough 
ef  Warwkk,  i.  pL  69. 

9.  And  if  any  order  be  removed  before  ap- 
peal,, it  sbedi  be  sent  down  again, 

ii.  pi.  1019. 

10.  Aad  where  a  centwrari  was  prayed,  pend- 
iag  a  sessions,  and  the  party  had  jnade  his 
election  by  appealing  thereto,  the  court 
relbaed  to  iiaoe  the  writ.  The  Warwick 
ease,  ii.  pi.  1022. 

n.  Rut  if  the  time  limited  for  appealing  be 
expired,  that  case  is  not  within  the  rule, 
Rex  ▼.  Shet^kmy  ii.  pi.  lt)20. 

12.  Bui  a  certiorari  lies  to  remove  an  ap^ 
femtmefd  of  overseers  before  appeal,  under 
the  43  BKz.  unless  the  appeal  be  lodged, 
The  Warwick  ease,  i.  pi.  69. 

13.  Where  an  order  of  justices  is  roaoe,  and 
there  is  but  one  party  who  has  a  right  to 
appeal,,  as  in  -an  appomtment  of  overseers, 
and  he  wuves  his  privilege  of  resorting  to 
the  sessions,  and  elects  to  go  to  the  king's 
bench,  a  certiorari  lies  for  removing  the 
order,  if  there  be  no  objection  to  the 
parties  beine  received;  but  where  there 
are  two  parties,  and  the  time  of  appeal  is 
fixed,  as  iu  the  case  of  removals,  it  is  not 
reasonable  to  grant  a  certiorari  till  the 
time  has  elapsed.  Beat  y»  Harmon, 

ii..  pi.  1025. 

H.  Tbere(br0  where  an  appeal  is  given,  but 
no  time  is  limited  in  which  it  is  to  be 
brought,  the  writ  may  be  sued  out  before 
appeal.  Rex  v.  Harmon,  ii*  pi.  1023. 

\S,  But  as  the  17G.  2.  c.  18.  has  now  limit- 
ed the  appeal  to  the  next  sessions,  such 
certiorari  does  not  lie  until  after  the  -ne^j^t 
sesMonsy  as  it  would  prevent  the  appeal, 
Rex  V.  Ho/diteh,  i.  pi .  7 1 . 

K.  But  it  seems  that  the  person  who  has  the 
right  of  appealing  may  remove  it  before 
the  next  sessions,  Rex  v.  Holditch, 

ii.  pi.  1024. 

17.  So  a  certiorari  lies  after  neglect  to  ap- 
peal to  the  Bext  ^eifions,  and  a{^al  -dis- 


missed to  a  subsequent  sessions.  Rex  v. 
HasUcy,  ii.  pi.  102^, 

18.  And  on  an  appointment  of  overseers  beidg 
remove^,  the  court  will  hear  the  merits  of 
the  case  on  affidavit.  Rex  v.  Great  Jf^r- 
IfiVQ,  i.  pi.  74. 

19.  A  certiorari  will  not  lie  to  remove  a 
poor-rate.  Rex  v.  Uttoxeter,        1.  pi,  3Q^. 

20.  Although  the  party  can  have  no  appeal 
agunst  the  rate.  Rex  v.  Justices  of  Shrews^ 
bury,  1.  pi.  506. 

21.  But  a  certiorari  will  lie  to  remove  an 
order  of  justices  in  sessions  respecting  a 
poor-rate.  Anonymous,  i.  pi.  507. 
Same  point.  Anonymous,          ii.  pi.  1018. 

2S,  An  order  of  bastardy  removed  by  cer^ 
tiorari  in  due  time,  may  be  quashed  for 
objections  on  the  &ce  of  it,  wlwout  a  pae- 
viotts  appeal  to  the  sessions,  Rex  v.  iSfon- 
/<?y,  L  pi.  618. 

25.  A  certiorari  to  remove  an  order  of  re- 
moval appealed  against  may  be  directed  to 
the  sessi^ms,  and  returned  by  them.  Rex  v. 
WamUnster,  ii,  pi.  1021. 

24.  If  a  conviction  be  returned  to  the  ses- 
sions, the  justices  may  return  a  copy  of  it 
to  a  ceriiorari,  Rex  v.  Eatonj 

ii.  pi.  1021 11. 

25.  Several  orders  may  be  removed  by  one 
certiorari,  Rex  v.  Harmon,      iL  pi.  1025. 

26.  The  return  to  a  certiorari  need  not  be 
under  seal.  Rex  v.  Pickersgil,   ii,  pi.  1026* 

CHARGES. 

See  Costs. 

CLAY  PITS. 

See  Poon's  Ratb,  vii. 

CLERGY. 

1.  A  d^gyman,  though  he  has  no  cure  of 
souls,  is  privileged  from  being  chosen  over- 
seer, Anonymous,  ^         i.  pi.  t2. 

2.  It  is  said,  that  parish-opprendees  may  beput 
to  clergymen,  and  that  the^  are  charReaole 
to  the  putting  out  apprentices,   i.  pT..699» 

COAL^tflNES. 

See  Poor's  Rate,  vii. 

1.  The  occupiers  of  coal-mines  are  rateable 
to- the  poor^  for  coat-mines  are  expressly 
mentioned  in  45EIiz.  c.2. 

2.  So  the  lessee  of  a  coal»mine  is  liable  to  be 
rated  to  the  poor,  though  he  derive  no 
profit  from  the  mine.  Rex  ▼.  Parrott, 

i.  ^1.202. 

5.  So  a  coal-mine  is  rateable,  althouj^  the 

owner  uses  the  coal  it  produces  m  tha 

working  of  an  iron-mine,  which  ia  ilotrat^ 

able,  Rex  y.  Cunmnghan^         .  i..  pL21I« 
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COMMITMENT. 

3.  A  commitment  under  the  vagrant  act  is  a 
commitment  .'in  execution,  Beje  v.  Brocke^ 

^T.R.  190. 

S.  And  therefore  sueh  a  commitment  is  bad, 
unlets  it  be  preceded  by  a  conviction. 
Rex  V.  Bhodety  4  T.  R.  220. 

3.  A  commitment  of  an  apprentice  for  run- 
ning aw^y  from  his  master  in  the  disjunc- 
ti¥e,viz.  "  as  an  apprentice  or  servant,  for 
disobeying  bis  indentures  or  articles,  is 
bad.  Rex  v.  Mvered!^  i.  p!.  168. 

iS^  Justices;  Oy£BS££R&;  Solpiebs. 

<:ONSTABLE. 

1.  By  15&14Car.2.  c.-l2.  §1«.  ""con- 
stables, headboroughs,  and  tythingmen, 
out  of  purse  hy  relieving  the  poor,  con- 
veying them  with  passes,  and  by  carrj'ing 
•rogues,  vagabonds,  and  sturdy  beggars  to 
bouses  of  correction,  shall  be  reimbursed 
by  a  rate  to  be  made  for  that  purpose." 

2.  But  by  9G.  1.  C.7.  ^2.  "  no  officer  of 
any  parish,  except  upon  sudden  and  emer- 
gent occasions,  shall  bring  to.  the  account 
of  the  parish  any  monies  that  he  shall 
give  to  any  poor  person  of -the  same 
parish,  who  is  not  ekgisterext.*' 

d.  By  24G. ^.  e.44.  ''no  .af!tion  shall  be 
brought  against  any  constable  or  other 
officer,  or  against  any  person  acting  in  his 
aid,  until  the  forms  prescribed  by  the  act 
have  been  complied  with." 

4«  Overseers  and  churchwardens  may  be 
indicted  for  refi^sing  to  make  a  rate  to 
reimburse  .constables,  &c.  Rex  v.  Barlow^ 

i.  pi.  S6% 

5.  By  17  0. 2.  c.  5.  §  2.  «  the  duty  of  con- 
stables respecting  persons  who  shall  run 
awav  and  leave  their  families  chargeable 
to  the  parish,  described." 

6.  By  18 G.  5.  c.  19.  $.4.  •*  every  constable, 
headborough,  or  tythingman  shall,  ev.ery 
three  months,  and  within  fourteen  days 
after  he  shaU  go  out  of  office,  deliver  to 
the  overseers  an  account  in  writing,  signed 
by  him,  of  aU  sums  expended  by  him  on 
account  of  the  parish. 

7.  By  18  G.  5.  c  19.  §4.  **  the  overseers 
shall,  within  the  next  14  d8}'s  after  jtfae 
account  delivered,  lay  the  same  before  the 
inhabitants,  and,  if  approved,  shall  pay  the 
same  out  of  the  poor-rates." 

6.  By  16  G.  5.  c  19.  §  4.  "  if  the  account  shall 
be  disallowed,  the  overseers  shaH  deliver 
it  back  to  the  constable,  who  may  exhibit 
the  same  to  a  justice  of  the  peace,  giving 
reasonable  notice  thereof  to  tne  overseers; 
end  the  justice  shall  hear  and  determine 
M^  the  objection  made  to  the  account,  and 


settle  the  sum  doe,  aad  ^ter  the  sune  in 
the  account,  and  sign  his  name  thereto; 
and  then  the  overseers  are  authori^  to 
pagr  the  same  out. of  the  monies  raised  by 
the  poor's  rate.** 

9.  But  by  18  G.  5.  c  19«.$  5.  **  the  overseen 
may  appeal  against  such  account  to  the 
next  general  or  quarter  sessions.** 

10.  By  33  G.  0.  c.  55,  **  -constables  may  be 
fined  in  any  sum  not  exceeding  iOs.  foi 
any  neglect  of  duty  or  for  Any  disobedittioc 
of  any  Inwful  warrant  or  .order  of  anj 
justice  of  peace." 

CONVENTICLES. 

1.  A  Bieetiog4iou8e  used  only  for  the  our 
poses  of  rdlgious  worship,  and  fromwhid 
the  preacher  derives  no  profit  either  b; 
inhabitation  or  letting  out  tjkepefifi,  i>  n<) 
rateable  to  the  poor,  Jtcr  v.  ^SouthnMrk, 

L  pi.  151 

2.  Nor  a  house  which  was  before  rateable  i 
converted  into,  such  a.  conventicle,  Antt^ 
mom,  i.  pL  15J 

8,  And  therefore  a  quakefs' ineetiqg4)0Q« 
the  support  and  expencei>f  whicharepai 
bv  voluntary  contnbution,  is  not  rateabli 
although  one  of  the  rooms  in  the  b«« 
ment  story  is  occupied  by ^edoor-keepe 
who  has  a  salary  allowed  him,  BiPX' 
Woodward,  L  pi  90 

4.  But  a  private  building  always  used  as 
chapel,  and  by  contract  never  to  be  um 
for  any  other  purpose,  is,  if  a  profit  i 
made  of  it,  ratetible  to  the  poor,  RoU 
y.  Hyde,  i.  pL  18 

CONVICT. 
JSee  Attaikdeb. 

CORPORATION. 

1.  By  4S  £liz.  c.  2.  $  8.  **  the  magistrates 
every  corporation  in  the  kingdom,  bei 
justices  or  the  peace,  shall  havje  the  sai 
authority  in  matters  rejecting  the  pc 
within  the  limits  and  precincts  of  tb 
respective  jurisdictions,  as  well  out  of  s 
sions  as  at  their  sessions,  as  by  this  act 
given  to  countv  justices;  and  no  otl 
justice  shall  meddle  there." 

2.  By  45  Eliz.  c.  2.  *<  every  alderman  of  t 
corporation  of  London  shall  have  the  sa 
authority  as  is  given  to  one  or  two  j 
tices  by  this  act.** 

5.  By  43  Eliz.  c.  2.  $  9.  "  if  a  parish  lie 
two  counties,  or  part  within  a  corporat^ 
and  part  without,  the  magistrates  f 
justices  of  each  place  respectively,  ll 
only  deal  and  intermeddle  in  so  much 
the  parish  as  lies  within  their  several  j« 
dictions." 

4.  The  above  clauses  do  not  confine  the 
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pomtBOit  of  ovenecn  to  the  mayor  or 
odier  hod  officer  of  a  corporation,  Sejr  v. 
BtHert  Lpl.  22. 

5.  Nor  on  one  majnatrate  of  a  corporation 
ami  one  justice  of  a  county,  join  to  do  an 
i£t  required  to  be  done  by  two  of  them 
rapecdrely,  Ecs  v.  BiUler,  i.  pi.  S8. 

fc  Bat  qaertf  if  there  should  be  only  one 
JBitice  b  a  county,  or  magistrate  in  a  cor« 
pontioo,  whether  such  one  may  not  act 
m  cases  vhere  two  are  required,  IMd, 

i.  pi.  S2. 

7.  Bj  9  G.  I.  c  7.  §  J.  ''justices  for  a  county 
linng  io  aoy  dty  that  b  a  county  of  itself 
stoated  within  the  county  at  large,  may 
ni«onfai,"&c. 

8.  Art  bj  88  G.  J.  c,  49,  **  the  above  act  shall 
Bot  authorize  sud>  justices,  to  intermeddle 
IB  matters  witbki  the  jurisdiction  of  the 
eorporatioo  m  which  they  reside." 

^  Aad  s  corporation  having  sessions  of  its 
jn,  ao  appeal  from  a  poor's  rate  made 
IS  t  borough  must  be  to  the  borough  ses- 
flOBi,£tf  T.  TauntoHy  i.  pi.  283. 

10.  AfMr^f  rate  made  by  magistrates  of  a 
mpootioo,  cannot  be  allowed  by  justices 
&r  a  county.  Rex  v.  Foily,  i.pl.  86, 

IL  For  there  18  a  clause  in  the  43  Eliz.  c.  2. 
liatssji,  justices  and  sessions  of  boroughs 
lUl  hinre  power  exclusive  of  the  county, 
Bta  r.  Si,  ifaty,  Tamilon,        u  pi.  282. 

It  Hie  paiiibeB  m  a  corporation  cannot  be 
nted  io  aid  by  county  justices.  Rex  v.  Sl 
Bemdki,  i.pl.  416. 

1^  A  corporation  may  be  rated  to  the  poor 
io  report  of  a  ioU,  although  part  of  such 
toil  is  to  maintain  the  mayor.  Rex  v.  Wick' 
ins  i.  pi.  140. 

l^>  So  a  corporation  seised  of  lands  in  fee 
I  for  thdr  own  profit  are,  within  the  mean- 
iif  of  the  43  Eliz.  e.  2.  inhabitants  or  oc- 
^Bpienofsuch  lands,  and  in  respect  thereof 
^tne  in  their  corporate  capacity  to  be 
»t(d  to  the  poor.  Rex  v.  Gardner^ 

i.  pi.  ]  67. 

^^^Wre  a  corporation  was  seisea  in  fee 
<tfcmam  uoinclosed  lands,  which  was 
**^^  with  the  cattle  of  the  resident 
H^Bws,  or  the  widows  of  such,  who 
^  vere  permitted  by  the  burgesses  to 
!^  aieh  right,  and  also  by  poor  parish- 
i^*en,  who  were  admitted  to  such  enjoy- 
■eatfrom  charity,  and  such  lands  were 
"together  omitted  out  of  the  poor  rate  ; 
■<1  the  court  of  sessions,  on  appeal  by  one 
vbo  bad  given  notice  of  his  objection  to 
the  puisb  officers,  and  to  the  corporation, 
*«e  party  intercatfed  under  41 0. 3.C.  25. 
jMusbed  the  rate,  the  court  of  king's 
^  covfirmed  the  order  of  sesuons, 
^^MeravoBy  i.  pi.  2 1 4. 

*^'  Where  a  corporation  were  seised  in  fee 


of  lands,  which  by  the  custom  were  an* 
nually  meted  out  under  their  control  by 
a  leet  jury,  according  to  a  certam  stint,  to 
such  of  the  resident  burgesses  who  chose 
to  stock  the  same;  they  paying  )9f.  4<L  to 
each  of  the  other  burgesses  who  did  not 
stock ;  it  was  held,  that  the  burgesses  wha 
so  stocked  were  tenants  in  common  of  the 
lands  so  occupied  bv  them,  and,  as  such  mv 
cupiers,  were  liable  to  be  rated  for  the 
same,  Rex  v.  WaUonf  i.  pi.  219. 

17.  So  a  barge-waj  and  toll-gate  purchased 
by  the  corporation  of  Lonaony  by  virtue  of 
an  act  of  parliament  for  more  eflectually 
completing  the  navigation  of  the  Thames^ 
and  empowering  the  corporation  to  levy 
tolls  and  duties  towards  the  charges  of  the 
navigation,  are  rateable  to  the  poor.  Rex 
V.  Mayor  of  LondoMj  L  pi.  196. 

18.  But  a  corporation  erected  by  act  of  par- 
liament for  the  purpose  of  managing  a 
navigation,  and  authorized  to  take  certain 
tolls,  the  whole  of  which  are  directed  to 
be  applied  to  public  purposes,  is  not  rate- 
able to  the  poor  in  respect  of  such  toUs» 
Rex  V.  SaiierU  Sfuke  Namgatum^ 

L  pi.  198. 

19.  Nor  can  a  corporatk>n,  such  as  the  go- 
vernors of  Si,  BariholomewU  Hotpkal^  be 
rated  to  the  poor;  for  the  members  of  it 
cannot  be  considered  as  occupiers.  Rex  v. 
Bariholomeu^i  Hospital^  L  pi.  161. 

20.  So  if  a  corporation  deniite  part  of  its 
landed  property  to  certain  persons  for  a 
term  of  years  at  a  certain  yearly  rent,  for 
the  purpose  of  erecting  an  noH)ital  for  lir- 
natics,  as  is  the  case  with  Si,  Lvk^t  Hos- 
pUfU,  it  cannot  be  rated  to  the  poor;  for 
neither  the  lessees,  who  are  mere  nominal 
trustees,  nor  the  servants,  who  are  mere 
assistants  to  the  afflicted  patients,  nor  the 
patients  who  are  the  unnappy  objects  of 
the  charity,  can  be  considerecl  as  the  oc- 
cupiers, Rex  V.  Si.  Luk^ty  i.  pi.  157. 

21.  ^y  17G.2.  c.38i.^  5.  **  where  corpor- 
ations or  franchises  have  not  four  justices, 
persons  crie?ed  may  appeal  to  the  ses- 
sions of  the  county  in  which  such  corpor- 
ation is  situated," 

22.  See  also  18  G.3.  c.'l'9.  §  6^ 

23.  By  1 9  Car.  2.  c.  4.  §  3.  "  the  magistrates 
of  a  corporation  may  remove  prisoners, 
and  make  order  for  the  relief  and  main- 
tenance of  the  poor.'* 

COSTS. 

1.  By  17G.2.  C.36.  '*  on  appeal  against  an 
appointment  of  overseers,  the  justices  may 
order  the  party  for  whom  such  appeal  may 

•  be  determined  reasonable  costs,  in  the 
same  manner  as  they  arc  mipowered  to  do 
by  $& 9  Will. 3,0. 30. 

d  3 


OoiU] 


DIGE8T. 


TGMft. 


9.  Same  point  as  to  poor^s  mt^  8  T.  R.S83. 

3.  But  if  a  person  give  notice  of  his  intention 
to  appeal  against  a  poor  rate,  but  do  not 
enter  bis  appeal,  tlie  sessions  cannot  award 
costs  to  the  other  party  under  17  G.  2. 
c,3S»,  Rex  Y.  Justices  of  Essejfy  ii.  pi.  1017. 

4.  By  7Jac.l.  C.5.  *' on  an  action  against 
any  parish  officer,  if  the  verdict,  &c.  shall 
be  in  his  favour,  he  shall  have  double 
costs." 

5.  And  by  24G.2. c.44.  "if  against  them, 
they  shall  pav  costs  to  the  plaintiff." 

6.  If  trespass  oe  brought  against  overseers 
afber  a  voluntary  delivery  of  goods,  it  is 
vexatious,  and  they  shall  have  treble  da- 
mages arid  costs,  Oakley  v.  Salter^ 

i.  pi.  351. 

7.  The  statutes  7Jac.l.  c.5.  and  21  Jacl. 
C.12.  giving  dovble  costs  to  parish  officers, 
do  not  extend  to  ecclesiastical  matters, 
:^iaekwail  V.  Smiik,  i.  pi.  355. 

a.  And  therefore  if  a  parish  officer  falsely 
.^present  a  roan  as  occupier  of  lands,  he  is 
not  entitled  to  douUe  costs,  on  being  ac- 
quitted in  an  action  on  the  case  brought 
f^nst  him  on  this  charge,  Stone  v.  Lingar, 

i.  pi.  356, 

»s  An  indictment  will  lie  for  non-payment 
of  costs,  ordered  by^the  sessions  on  the 
dismis^OQ  of  an  appeal  from  a  noor's 
rate,  Hex  v.  ^yce,  i.  pK  359. 

X'O,  To  ientitle  an  overseer,  &c.  to  double 

.  coffo,  under  7  Jac.  1.  c.5.,  it  must  be  cer- 
tified by  the  judge  who  tried  the  cause, 

-  that  he  was  acting  in  the  execution  of  his 
office,  Grmdley  v.  HoUowoyf       u  pi.  362. 

•11.  By  18  G.  3.  c.  19.  §5.  ''the  sessions  on^ 
appeal  against  a  constables  accourUSf  may 
award  and  order  to  the  partv  for  whom 
such  appeal  shall  be  determined  reasonable 
costs,  m  the  same  manner  as  impowered 
by  8&9Will.3.  c.30:" 

-IB.  By  13  G.3.  C.82.  §7.  **  the  justic^  may 
award  costs  in  cases  of  bastard  children 
born  in  hospitals  "  &c. 

15.  By  20  G.  9.  c.  19.  §  5.  **  the  sessions  on 
appeal  against  an  order  of  apprenticeship, 
may  give  and  award  such  costs  to  any  of 
the  respective  persons  appellant  or  respon- 
dent as  they  shall  judge  reasonable,  not 
exceeding  40s^* 

14.  By  6G.3.  C.25.  §5.  respecting  appren- 
tices running  away,  the  sessions  ma^  give 
relief  and  costs  to  the  parties  appeahng  or 
appealed  against,  as  they  shall  judge  pro- 
per and  reasonable." 

15.  By  8  &  9  Will.3.  C.30.  §  3.  **  the  justices 
at  Uieir  general  or  quarter  sessions,  upon 
any  appeal  concerning  settlement  of  the 
poor,  may  award  and  order  to  the  party 
tor  whom  and  in  whose  behalf  such  appeal 


shall  be  determined,  or  to  whom  notflee  of 
appeal  shall  have  been  given,  such  .costs 
and  cRABGEs  in  the  law  as  they  shall  think 
reasonable." 

1 6.  By  8  &  9  Will.3.  c,  3.  §  3. "  and  if  the  p«<- 
son  ordered  to  pay  such  costs  shall  live 
out  of  the  jurisdiction  of  the  court,  the 
justice  where  such  person  shall  inhabit 
shall,  after  a  request,  and  copy  of  the  or- 
der served,  &c.  grant  a  warrant  to  levy  the 
same  by  distress  and  sale,"  &c 

17.  By  9G.1.  C.7.  ^9.  "  if,  upon  oppesl 
against  an  order  of  removal,  the  sesnooi 
shall  determine  in  favour  of  the  appellsnt, 
that  the  pauper  was  unduly  removed,  the 
justices  may  at  the  same  sessions  order 
and  award  to  such  appellant,  so  much  mo- 
ney as  shall  appear  to  the  justices  to  have 
been  reasonably  paid  by  the  parish  apposl- 
ing,  towards  the  relief  of  the  pauper,  be- 
tween the  time  of  the  undue  removal  and 
the  determination  of  the  appeal.  To  be 
recovered  as  directed  by  8  &.  9  Willi 
c.  la" 

18.  By  35  G.5,  c  101.  ^*  the  justice^a  sas 
pends  an  order  of  removal  or  a  vagrsni 
pass,  may  direct  the  officers  of  the  parisl 
to  which  the  removal  is  to  be  made,  to  paj 
the  charges  ascertained  by  him  of  tud 
suspension,  and  afler  their  refosing  to  U 
do,  and  within  three  days  after  demim 
thereof,  if  ,no  notice  of  ^)peal  be  giva 
may  direct  the  same  to  be  levied  by  du 
tress,  with  40^.  costs;  but  if  such  cos) 
and  charges  exceed  5toL,  the  partv  grieve 
may  ap(^  to  the  next  general  quarts 
aessions." 

19.  Before  the  above  statute  9  G.  1.  c7.  di 
allowance  of  costs  upon  an  appeal  from  a 
order  of  removal,  was  in  the  discretion  < 
the  sessions,  Bex  v.  Juiitces  ofNottinghm 

ii.  pi.  101 
2a  But  now  the  Court  of  Kingf  s  Bench  w 
grant  a  mandamus  to  the  sessions,  coi 
manding  them  to  allow  such  costs  ai 
charges  as  appear  to  them  just  and  re 
sonabloy  St.  Mary  Noiixn^wm^  v.  JHrAte 
ion,  iL  pi.  101 

2h  An  order  of  sessions  directing  costs  ai 
charges  to  be  paid  need  not  state  the  sui 
expended,  Mtadnhradley  v.  Wal&ngfo\ 

ii.  pi.  10  J 

22.  The  sessions  cannot  order  costs  on  t 
mere  acyournment  of  an  appeal.  Rex 
Stansfieid,  ii.  pi.  101 

23.  Nor  can  they  direct  the  costs  to  atte 
the  event  of  another  presumed  appc 
Rex  V.  Great  Chart,  ii.  pi.  lo: 

24.  If  a  sessions-case  be  sent  down  to  be 
stated,  and  the  prosecutor  abandon 
when  it  is  returned,  the  court  of  kin 
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Ueodivill  discbar^  has  recoenizance  f6r 
iheeodi;  but  if  be  dispute  toe  amended 
onkr,  tbejr  will  not.   Rex  v.  Edgeworth, 

ii.  pi.  1016. 

Siw  BjrSG.S.  C.19.  ^  the  person  removing 

sBoniermust  enter  into  a  recognizance 

c(  SQL  to  prosecute  the  certiorari  at  his 

owa  costs  and  charges  with  eSect,  without 

wilfiii  delaj,  and  to  pay  the  party  in  whose 

&Tour.tiie  order  was  made,  within  a  month 

ifier  the  same  shall  be  confirmed^  his  full 

costi,'*&c 

S8.  Bj  53  G.5.  C.45.  §  6. "  the  sessions  shall 

froB  time  to  time  direct,  what  rates  and 

ittovaoces/^  mile  or  otherwise,  sha^.be 

Bade  for  passing  yagrants."^ 

CUSTOMARY  HIRING. 

&e Settlement  by  Hiaing  and  Sebvics. 

CUSTOMS. 

K  k  cBstoinJiouse  officer  is  exempted  from 
Knkig  the  office  of  overseer,  though  he 
In  vet  his  writ  of  privilege  at  the  time, 
ifery.  Warner,  i.  pl.  16. 

1  See  also  Raymond  v.  Sf,  Botolph\ 
ifi^pfc,  i.  pl.  11. 

a 

DAIRY. 

I.  Renting  a  didry  is  renting  a  tenement,  sb. 
as  to  give  the  tenant  a  settlement.  Rex  y. 
Bddktrenthide,  ii.pl.  137. 

1^  So  is  renting  20  cows  at  SL  lOs,  a  year 
each,  to  be  fed  in  eertain  grounds  belongs 
iog  to  the  owner,  exclusive  of  any  other 
cattl^  Rex  y.  TolpiiddU,  ii.  pl.  139. 

3ti  ReatJDg  a  dairy  ^i^^uding  the  cows  and 
didr  pasture]  at  above  10/.  a  year  in  value, 
will  not  confer  a  settlement,  if  the  annual 
value  of  the  lauds  on  which  the  cows  were 
to  be  depastured  be  under  10/.  a  year, 
&f  0.  Mmworth^  ii.  pl.  145. 

DEATH. 

1.  The  death  of  the  master  of  an  apprentice 
80  far  dkcharges  the  apprentice  from  his 
inde&tures,  that  if  he  afterwards  hire  him- 
self as  a  servant  to  another  master  for  a 
]f^ear,  and  serve  a  year,  he  thereby  gains  a 
idtlement,  Rex  v.  Eakringy       ii.  pl.  541. 
1  Bat  if,  after  his  master's  death,  he  con- 
done with  his  widow,  and  she  assign  him 
<^er  to  another  master,  he  gains  a  settle- 
neot  under  the  indentures  by  serving  such 
'tpHid  master,  although  his  iirst  master's 
*ilow  does  not  administer,  and  receives  a 


preraiom  for  the  assignment.  Rex  v.  E<u$ 
Rridgford,  ii.  pl.  sSt. 

5.  But  the  instrument  bv  which  a  widow 
and  executrix  assigns  her  husbagd's  ap- 
prentice to  a  new  master,  must  be  stamped. 
Rex  v.  Si,  Paul,  Bedford,  ii.  pl.  604. 

4.  But,  generally  speaking,  the  death  of  the 
master  dissolves  the  contract  of  appren- 
ticeship, i.  p.  539  to  544.. 
And  see  title  Apprenticx. 

DISSENTERS. 

U  By  1  W.  &  M.  c.  18.  §  7.  **  persons  dis- 
senting from  the  church  of  England,  who,^ 
on  being  chosen  to  the  office  of  overseer, 
or  to  any  other  parish  or  ward  office,  shall 
scruple  to  take  the  oaths,  may  execute 
the  office  by  deputy." 

5.  By  1  W.  &  M,,  c.  18.  §  4<  <<  dissenting 
ministers  are  exempted  from  serving  the 
offices  of  churchwarden,  overseer  of  the 
poor,  and  any  other  parochial  or  wanl 
office." 

3.  Therefore  a  baptist,  preacher  who  haa 
conformed  to  the  statute  is  exempt,  al- 
though with  the  profession  of  his  ministiy, 
he  at  the  same  time  b  engaged  in  the  traje' 
of  a  hop-merchant,  Kenulard  v.  KnowUg^ 

i.  jd.  18. 

DISniESS. 

1.  By  45£liz.  c.  2.  §10.  "the  penalty  of 
j^ve  pounds  imposed  on  justices  for  n^Iect- 
ing  or  refusing  to  appoint  overseers,  shall 
be  levied  by  the  churchwardens  and  over- 
seers or  any  of  them,  by  distress,  by  war- 
rant from  the  quarter  sessions." 

S.  By  17  G.2.  c.  58.  §  14.  "  th^  penaltjt  of 
any  sum  not  exceeding  five  pounds,  nor 
less  than  forty  shillings,  is  inflicted  on 
every  churchwarden,  and  overseer  who 
shall  disobey  the  directions  of  this  act, 
to  be  levied  by  distress  and  sale  of  the 
offender's  goods,  by  warrant  from  the 
justices,"  &c. 

3.  By  43  Eliz.  c.  2.  §  4.  «  the  church- 
wardens and  overseers,  or  any  of  them, 
bv  warrant  from  two  justices,  may  levy 
the  monies  assessed  for  a  poor'i  rate,  and 
all  arrearages  of  the  same,  by  distress  and 
sale  of  the  offender's  goods;  and,  m  defect 
of  such  distress,  two  justices  may  commit 
such  offender  to  the  common  gaol  until 
payment  thereof." 

4,  And  by  17  G.2.  c.38.  §  7.  "  the  goods  of 
any  person  who  is  assessed  and  rdfuses  to 
pay,  may  be  distrained,  not  only  in  the 
place  for  which  the  assessment  was  made, 
out  in  any  other  place  within  the  same 
county  or  precinct,  if  sufficient  distresn 
cannot  be  tnere  found,  on  oath  made  b^ 
fore  a  justice  of  the  peace." 

d  4 
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5,  By  17  G.2.  C.38.  §  11.  "  succeeding  over- 
seers may  levy  by  distress,  the  arrears  due 
in  the  time  of  their  predecessors." 

6.  By  17  G.2,  c. 58.  §  12.  "  the  distress  may 
be  made  on  the  goods  of  the  succeeding 
tenant,  in  the  same  manner  as  If  the  pre- 
ceding tenant  had  not  removed,  or  as  if 
the  succeeding  tenant  had  been  originally 
rated  and  assessed  to  such  rate ;  but  the 
sum  levied  shall  only  be  in  proportion  to 
the  time  such  succeeding  tenant  has  occu- 
pied the  premises;  which  said  proportion^ 
m  case  of  dispute,  shall  be  ascertained  by 
two  justices  of  the  peace." 

7.  And  by  27  G.  2.  c.  20.  **  the  justices  grant- 
ing the  warrant  for  such  distress,  -shall 
therein  order  and  direct  the  goods  and 
chattels,  so  to  be  distrained,  to  be  sold 
and  disposed  of  within  a  certain  time  to 
be  limited  in  such  warrant,  not  less  than 
four  nor  more  than  eight  days" 

8.  By  27  G.2.  C.20.  "the  officer  making 
the  distress  shall  deduct  the  charges  from 
the  sum  levied,  and  af^er  reserving  the 
sum  due,  return  the  overplus  to  the 
owner.*' 

9.  By  28  G. 5.  c.49.  "justices  of  adjoining 
counties  may  act." 

10.  By  33  G.3.  C.55.  §  5.  "  if  sufficient  dis- 
tress cannot  be  found  in  the  jurisdiction 
of  the  justice  granting  the  warrant,  on 
oath  made  thereof  by  one  witness  before 
any  other  justice,  he  may  indorse  the  war- 
rant, and  thereby  authorize  the  officer  to 
make  the  distress  in  the  jurisdiction  of 
such  justice." 

11.  Working  tools  in  a  shop  may  be  dis- 
trained for  the  poor's  rate,  Edgcomb  v. 
Spar&es,  i.  pi.  256. 

12.  So  also  money  may  be  distrained  as  well 
as  goods,  East  India  Company  v.  Skinner, 

i.  pi.  257. 
15.  So  also  wearing  apparel,  although  it  be 
that  which  the  party  daily  wear,  may  be 
distrained,  Bissert  v.  Caldwell, 

i.  pi.  256.  (n.) 

14.  So  also  beasts  of  the  plough  are  distrain- 
able  for  the  poor's  rate,  although  there 
were  other  distrain  able  goods  sufficient  on 
the  premises,  Hutchins  v.  Chambers, 

i.  pi.  264. 

15.  And  in  general  all  those  articles  which 
were  protected  from  distress  by  the  com- 
mon law,  which  considers  the  goods  taken 
as  a  pledge,  may  be  distrained  under  any 
of  those  statutes  which  authorize  the 
goods  to  be  sold,  Edgcomb  v.  Sparks, 

i.  pi.  256. 

16.  As  the  daily  wearing  apparel  of  the  wife 
and  children  of  the  party  while  they  were 
in  bed,  Bissert  v.  Caldwell,      i.  pi.  256  n, 

17.  So  also  beasts  of  the  plough  are  seizvble 


under  a  distress  for  the  poor's  rate,  al- 
though there  are  other  distrainable  goods 
of  sufficient  value  on  the  premises, 
Hulchins  V.  Chambers,  i.  pU  264. 

18.  A  warrant  to  levy  a  poor-rate,  airccted 
to  the  constable  of  A.,  where  the  party 
had  land,  but  no  goods,  was  executed  by 
the  constable  of  A.  in  the  adjoining  parish 
of  B.,  where  the  party  had  goods ;  and  by 
Holt  C.  J.,  the  levy  was  well  made, 
Hampton  v.  Lammas,  i.  pi-  258. 

19.  But  goods  taken  on  a  distress  for  a 
poor-rate  for  lands  not  in  the  occupation 
of  the  party  rated,  may  be  replevied 
though  tne  sessions  have  confirmed  the 
rate;  for  to  assess  a  man  for  what  he 
does  not  occupy  is  an  excess  of  jurisdie- 
tion,  MUward  v.  Coffin,  i.  pi-  «<>€• 

20.  A  distress  cannot  be  made  for  noo-pap 
ment  of  a  rate  made  subsequent  to  tb( 
granting  of  the  warrant,  although  th« 
warrant  is  general,  to  distrain  for  sucl 
rates  as  are  made  during  ihe  year,  Trcee^ 
V.  Talbot.  i.  pi.  259 

21.  But  a  distress  mav  be  levied  on  a  war 
rant  made  before  the  term  for  which  th< 
rate  is  made  is  expired*  Charlewood  v 
Best,  i.  pi;  ««1 

22.  A  distress  cannot  be  made  until  th< 
payment  of  the  rate  has  been  regularl; 
demanded ;  for  the  43  Eli«.  c.2.  J 4.  «ay| 
it  shall  be  made  **  on  every  one  that  shal 
refuse  to  contribute  according  as  the 
shall  be  assessed,"  i.  P^-  *^^ 

2J.  And  the  party  assessed  murt  be  sum 
moned  and  heard,  before  a  warrant  € 
distress  can  issue  to  levy  the  rate,  ^cx  y 
Benn,  I  pi;  ^^ 

24.  For  the  granting  a  warrant  of  distres 
to  levy  a  poor  rate,  is  a  judicial  and  no 
merely  a  ministerial  act,  Harper  v.  Carr, 

25.  So  the  personal  representatives  of  tn 
party  liable  to  pay  the  rote,  ought  to  6 
summoned  before  a  distress  is  made  on  tfi 
goods  of  their  testator  or  intestate,  Sletf^ 
V.  Evans,  i-  P«-  ^^ 

26.  A  second  distress  for  a  poor's  rate  nil 
be  taken  under  the  same  iwirrffn/,  althoug 
enough  might  have  been  taken  on  w 
first  distress,  Hutchins  v.  Chamberf* 

T.  pi,  85 

27.  And  if  an  e^ecessive  distress  be  "J^^^" 
party  may  have  recompense  for  the  iDj 
by  a  special  action  grounded  on  the  sUt 
of  Marlbridge.  Hutchins  v.  Chanibers,^^ 

28.  In  an  action  of  replevin,  the  juslic' 
who  issued  the  warrant  of  distress  n 
not  be  joined ;  but  in  a  common  acwt 
oftrespass,  in  cases  where  the  jus"ce^' 
a  general  jurisdiction^  and  the  ora 
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boond  to  chef  his  warranty  the  justices 
niua  be  incJucied,  2B1.  Rep.  1350. 

19.  The  Cooit  ID  one  instance  granted  a 
maadamiti  to  justices^  to  astisn  a  warrant  of 
(Estmsi  Reg  y.  Jiaticet  ofmiddletex, 

i.  pi.  262. 
5a  Bat  now  this  writ  only  lies  commanding 
tJKiB  to  receive  such  informations  and 
rompiaiots,  as  have  been  or  shall  be  laid 
before  them  against  such  persons  as  have 
neglected  or  refused,  or  shall  neglect  or 
re&e  to  pay  the  sum  respectively  assessed 
on  theio,  by  a  certain  rate  or  assessment 
of  such  a  time  for  the  relief  of  the  poor, 
aod  to  proceed  thereupon  to  levy  the  said 
sereral  sums.  Rex  v.  Benn^         i.  pi.  269. 
31.  Nor  will  the  Court  grant  it,  if  it  appear 
tint  ibe  direction  of  the  btatutes  have  not 
been  complied  with ;  as  If  the  rate  was 
norpobUsDcd  in  the  church  on  the  SuiuUty 
oat  after  it  was  allowed,  pursuant  to 
I?  G.S.  c.  J.  §1.;  for  in  such  case  the  rate 
its  nullity,  and  payment  under  it  cannot 
be  enforced,  although  the  party  has  not 
sppeaied  to  the    sessions.  Rex  v.  New- 
amie,  L  pi.  268. 

91  fiat  the  defect  in  the  rate  must  be  such 
81  is  radical,  or  destroys  the  rate  itself; 
Cn"  a  defect,  as  applied  merely  to  the  in- 
equality of  a  rate,  will  not  avoid  the  war- 
nnt  of  distress,  Hutchiru  v.  Chambers^ 

i.  pi.  264. 

3?.  And  if  the  party  rated  has  not  appealed 

to  the  sessions,  the  overseer^  cannot  be 

guilty  of  tn^pass  in  distraining  for  the 

nte^  although  it  is  objectionable,  Durrant 

T.  Boys,  i.  pi.  270. 

«.  BysG.J.  c.37.  "the  penalty  inflicted 

on  orerseers  for  making  payments  to  the 

poor  in  base  coin,  shall  be  levied  by  dis- 

tiesi  and  sale." 

W.  Qa.  Whether  the  penalty  inflicted  by 

43£lis.c.2*  OQ  an  overseer  for  neglecting 

to  attend  the  monthly  meetings  in   the 

church,  to  consult  with  respect  to  the  or- 

derix)g  of  the  poor,  can  be  levied  by 

StiroM  until,  on  personal  notice  of  his 

neglect,  he  has  been  adjudged  guilty,  Rex 

V.  Harnutu,  i.  pi.  -376. 

S^.  The  authority  given  to  justices  to  grant 

a  vamnt  of  distress,  docs  not  take  away 

the  common  mode  of  proceeding  by  in- 

(Sctmebt,  for  disobedience  to  the  act  of 

pKliameoi,  Rex  v.  Robituoriy      i.  pi.  A5S, 

W.  By  5  G.l.c.8.  **  the  penalty  on  persons 

nroniDg  away -and  leaving  their  families 

charpeable  to  the  parish,  may  be  levied 

^  datfcis." 

*•  By  13  &  14  Car.2.  c.  12. }  19.  "  so  much 
tf  the  goods,  effects,  and  profits  of  land, 
d.  the  putative  ftUker  or  lewd  mother  of  a 
^■tsutf  e&iM,  as  shall  be  ordered  by  tioo 


justices,  may  be  seized  by  the  parish 
officers  towards  the  maintenance  of  the 
child,  and  the  sessions  may  order  them  to 
dispose  of  the  goods,"  &c. 

59.  By  8&9  W.J. c.50.$5.  **  the  penalty 
of  10/.  imposed  on  refusing  to  take  a 
parish  apprentice,  may  be  levi&J  by  distress, 
and  sale* 

iO.  By  2&5  Ann.c.6.$18.  ^  all  penalties 
and  forfeitures  respecting  apprentices  put 
out  to  persons  in  the  sea-serpice,  to  be 
levied  by  distress  and  sale." 

41.  By  28  G.  5.  c.48.  §11.  "all  penalties 
and  forfeitures  respecting  apprentices  put 
out  to  chtmney-sweeperSfShm  be  levied  by 
distress  and  sale." 

42.  But  by  28  G.  3.  c.  48.  §  12.  "  no  war- 
rant of  distress  shall  issue  under  this  act 
until  six  days  aAer  conviction,  and  an 
order  served  upon  the  offender  to  pay  the 
penalty,  costs,  and  charges." 

4j.  By  3  G.  2.  c.  28.  **  overseers  shall  be  re* 
imbursed  such  reasonable  charges,  as  they 
may  have  been  put  to  in  maintaining  and 
removing  certificated  persons,  which  said 
charges,  when  ascertained  and  allowed  by 
a  justice  of  the  peace,  shall  be  levied  by  dis- 
tress and  sale  of  the  goods  and  chattels  of 
the  churchwardens  and  overseers  of  the 
parish,  to  which  such  certificate  persons  are 
removed." 

44.  By  5  Will.  3.  ell.  §10.  "the  penalty 
of  5l.  imposed  on  parish  officers,  for  neglect- 
ing to  receive  a  pauper  regularly  removed 
from  another  parish,  shall  be  levied  by  dis* 
tress  and  sale." 

45.  By  8  &  9  Will.  3,  c,  3.  **  the  sessions,  on 
appeal  from  any  order  of  removal,  may 
award  costs  and  charges  to  be  paid  by  thje 
person  against  whom  the  appeal  is  deter- 
mined, to  be  levied  by  distress  and  sale  of 
the  goods  of  the  person  that  is  ordered  to 
pay  and  ought  to  pay  the  same." 

46.  By  9G.  1.  c.  7.  §9.  "  the  sessions  may 
order  the  respondent  parish,  on  an  appeal 
against  an  order  of  removal,  to  pay  so 
much  as  shall  have  been  expended,  be- 
tween the  removal  and  appeal,  to  be  levied 
by  distress  and  sale." 

DOWER. 

1 .  The  widow  of  a  man  who  dies  seised  of  a 
house,  gains  a  settlement  by  a  residence  of 
40  days  in  right  of  her  dower;  but  she 
cannot,  by  such  an  estate,  communicate 
a  settlement  to  a  second  husband,  until 
dower  be  assigned.  Rex  v.  Painsunci, 

ii.  pi.  627. 

2.  A  widow,  by  residence  during  her  qua- 
raiitine,  gains  a  settlement  for  herself^  and 
for  tho&e  of  her  children  who  are  not 
emancipated,  although  by  occasional  sepa* 


•  ]:atioi^  thej  do  not  reside  with  her  on  the 
estate  during  the  40  days.  Ret  v.  Long 
WUtetiham,  ii.  pL  55, 
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E. 
EMANCIPATION. 

Sec  pott,  SiTTLEMENT  BY  PilBENTAOE,  §  iii. 

ENGINE. 

1.  The  profits  arising  from  an  encine  or  ma- 
chine, erected  in  &e  street  leading  to  and 
coromupicating  with  a  hoose,  for  the  pur- 
pose of  weighing  carriages  and  receiving  toll 

'  thereon,  are  rateable  to  the  poor,  Bex  v. 
InhabUanis  of  Si.  Nicholat,  Gloucester, 

i.  pi.  180. 

8.  The  profiU  of  the  London  Bridge  water- 
workiy  are  rateable  to  the  poor,  Atkim  v. 
DavUy  i.  pi.  186  n. 

3,  A  house,  in  which  there  b  a  earding-engjme 
for  manufacturing  cotton,  is  rattle  to 
the  poor  for  the  profits  produced  by  work- 
ing the  machine,  Rejc  v.  Hogg,    i.  pi.  186. 

ERROR. 

1.  By  5  G.  3,  c.  1 9.  "  upon  all  appeals  against 
orders  or  judgments  of  justices,  the  ses- 
sions may  amend  defects  of  form." 

U*  Therefore  they  may  alter  the  name  of  the 
place  of  removal  to  the  name  of  the  place 
of  settlement,  if  the  error  appear  to  have 
been  the  mistake  of  the  clerk,  Hex  v.  Bar- 
row  on  the  Hill,  ii.  pi.  933. 

£F.  But  they  cannot  amend  an  order  in  mat- 
ter of  substance,  Bex  v.  Great  Bedumt, 

ii.  pi.  934. 

4.  As  if  it  do  not  distinctly  appear  upon  the 
face  of  an  order  of  removal,  that  the  jus- 
tices had  jurisdiction,  BexY.  Chilvers  Cot- 
ton, ii.  pi.  903. 

.5.  The  court  of  king's  bench  will  not  quash 
an  order  of  sessions,  except  for  error  of 
form.  Anonymous,  ii.  pi.  1000. 

6.  The  court  will  not  send  an  order  of  ses- 
,    sions  back  to  be  rectified  by  the  minutes 
of  the  sessions,  unless  the  error  be  clearly 
established,  Bex  v.  Bradenham,  ii.  pi.  990. 

ESTATE. 
See  Settlement  by  Estate. 

EVIDENCE. 

!•  Inhabitants,  rated  or  liable  to  be  rated, 
&c.  are  competent  witnesses  for  or  against 
their  parishes,  54  G.  3.  c.  170.  §9. 

2.  On  an  indictment  against  overseers  for  re- 
fusing to  take  upon  them  the  office,  or 
for  wilfully  neglecting  their  duty,  the  pro- 


'  secQtor  must  produce  the  ^ipointmoit 
under  the  hands  and  seals  of  two  justices; 
for  parol  evidence  is  not  sufficient,  Rex^, 
Arnold  (Sed  qu.)  i.  pl.77. 

5.  The  court  of  king's  bench  will  not  grant 
a  mandamus  to  appoint  overseers,  unlets 
evidence  be  given  that  the  place  in  ques- 
tion is  reputed  to  be  a  vill,  Bex  v.  JusHcet 
o/Bed/ordshire,  I  pi. 53. 

4.  The  court  of  king's  bench  will  not  re- 
ceive evidence  to  controvert  a  fact  found 
by  sessions,  Bex  v.  Bonton  Abbey,  \.  pL62. 

5.  For  if  the  sessions  expressly  find  a  fact, 
although  thev  appear  to  have  drawn  their 
conclusion  from  wrong  premises,  the 
parties  are  bound  by  it.  Bex  v.  MwcMk- 
Hampton,  {,  pi.  335. 

6.  An  appointment  of  overseers  cannot  be 
made  unde^  12  Car.  2.  c.2,  unless  cri- 
dence  be  given  that  the  separate  township 
cannot  derive  the  benefit  of  43  Eliz.  cS. 
Peart  v.  Westgarth,  I  pi.  54. 

7.  Same  point,  Bex  v.  Uttoxeter,     i.  pi.  57. 

8.  Where  a  parish  consists  of  several  town- 
ships, some  of  which  maintain  their  own 
poor,  and  has  immemorially  had  more 
than  four  overseers,  this  is  evidence  that 
they  cannot  have  the  benefit  of  the  43Enz. 
c.  2.  and  entitles  each  township  to  have 
separate  overseers,  Bex  v.  Horton, 

-,  .  L  pi.  61. 

9.  Same  point,  Bex  v.  Leigh^  i.  pi.  65. 

10.  See  also  Bex  v.  NewHl,  i.  pL  64 

1 1 .  To  state  upon  an  appeal  against  tne  ap« 
pointment  of  overseers,  that  those  whos< 
acts  are  thereby  complained  of  are  jus< 
tices,  is  an  admission  of  their  jurisdiction 
Bex  V.  FUsher,  j.  p],  ^i 

12.  The  land-tax  is  not  good  evidence,  witl 
respect  to  assessing  the  poor's  rate,  Rci 
V.  Clerkenwell,  j.  pi.  122 

15.  The  sessions  in  stating  a  special  case 
cannot  suppress  evidence  of  a  particulaj 
fact,  in  order  to  bring  a  generalquestioi 
before  the  court,  Bex  v.  HUl,      i.  pi.  289 

14.  On  an  appeal  against  a  poor-rate,  on  th< 
ground  that  certain  persons  are  omitted  t< 
be  rated,  a  parishioner  who  is  liable  to  \h 
rated,  but  who  in  fact  is  not  rated,  is  1 
competent  witness  to  prove  the  rateabilit 
of  the  appellants,  Bex  v.  Prosser, 

KG  ,       .  4T.R.n 

15.  bo  on  an  appeal  against  an  order  of  re 
moval,  on  a  settlement  by  renting  a  tene 
raent,  the  owner  of  the  house,  though  1 
housekeeper  in  the  same  parish,  but  no 
assessed  to  the  poor  rate,  may  be  a  wil 
ness,  Bex  v.  South  Lynn,  ii.  pi.  103I 

16.  In  an  appeal  between  the  parishes  c 
A,  and  5.,  the  former  may  call  an  inha 
bitant  of  the  latter,  who  is  not  only  no 
rated,  bat  receives  relief,  and  compel  hiii 
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toJKimuiied  w  a  witnesi,  Art  v.  Little 
Im^  6T.R.  157. 

17.  An  inbabitaiit  of  a  parish,  who  is  not 
ntcii,  h  a  competent  witness  on  an  appeal 
ktveen  thai  parish  and  another.  Id.  iUd. 
It.  If  a  party  appeal  itfjainst  a  poor-rate,  on 
the  frouad  that  he  has  nq  rateable  pro- 
petf  in  the  parish,  the  respondents  must 
fiist  establish  their  case,  Bejp  v.  Newbury, 

i.  pi.  395. 
19.  The  (act  of  personal  property  having 
beea  fated  ooe  year  upnm&facU  evidence 
lim  it  is  productive,  and  therefore  rate- 
i^le  the  next,  and  if  not  contradicted  by 
other  evidence,  is  sufficient  to  warrant 
the  justice  in  deciding  that  it  should  be 
tbcD  rated,  Sex  v.  Dar&n^ion,    i.  pi.  206. 
^  Bf  7  Jac.  1.  c  5.,  and  81  Jac.  1.  c.  12. 
"aa  orerseer  of  the  poor  on  trial  of  an 
action  brought  against  him  for  any  thing 
done  in  his  official  capacity,  may  give  the 
ipedal  matter  in  evidence." 
SI.  fij  3  W.  &  M.  c.  1 1 .  $  IS.  '<  in  all  actions 
koaght  against  churchwardens  or  over- 
sRn&r  oiisapplication  of  the  parish  mo- 
nej,  die  evidence  of  the  parishioners,  or 
ujsf  them,  other  than  such  as  receive 
abv,  or  any  pension,  or  eift  out  of  such 
■ooies,  shall  be  admitted. 
^.  So  penoos  not  assessed  to  the  parish 
ratei,  though  liable  to  be  rated,  are  good 
witnesses  on  an  appeal  against  order  of 
renoval,  Res  v.  Souih  Lvnn,    ii.  pi.  1031. 
tf«  But  persons  appointed  by  act  of  parlia- 
meat  governors  and  directors  of  the  poor 
of  a  certain  parish,  and  made  liable  upon 
appeal  i^nst  a  rate  made  by  them  to  the 
payment  of  costs,   in  case  the  sessions 
should  award  any  to  the  appellant,  can- 
not be  witnesses  on  such  appeal,  though 
10  truth  only  irusleet,  and  entitled  to  be 
"Qobaned  such  costs  out  of  the  parochial 
&nd;  for  they  are  parHes  to  the  caute,  and 
liable  to  the  costs  in  the  first  instance, 
BetY,SL  Mary  Magdalen,      ii.  pi.  1033. 
«.  By  15  &  14  Car.  2.  c.  12.  {  20.  "  if  any 

Cn  be  sued  under  this  act  (respecting 
rd  children),  such  person  may  give 
the  special  matter  in  evidence." 
•5.  By  6  6.2.  c.51.  *•  the  evidence  of  the 
aK)tber  of  a  bastard  child,  is  sufficient  for 
»  order  of  filiation." 
^>  Tbe  examination  of  a  pregnant  woman 
^en  before  a  justice  of  peace  under 
<0.8.  c.31.  is  achnisaible  evidence  on  an 
Bpp^eation  to  the  quarter  sessions,  to  make 
M  order  of  filiation  on  the  putative  father, 
even  though  tiie  woman  die  before  such 
*pplieation  can  be  made,  Rex  v,  Ranen' 
te,  i.  pi.  545. 

^-  What  shall  be  considered  evidence  of 
^"tardy  in  genecal,  I  pi.  4.94* 


88.  What  shall  be  presumptive  evidence  of 
bastardy,  Foxcroh\  case,  i!  pU  490. 

29.  To  make  the  cnild  of  a  married  woman 
a  bastard,  evidence  must  be  given  that 
the  husband  had  no  acceu  for  nine  montlU| 
previous  to  its  birth,  Murray*%  case, 

i.  pi  49S. 

30.  Children  bom  under  a  second  supposed 
marriage,  during  the  life  of  the  first  and 
legal  husband  are  bastards,  if  it  appear 
that  he  had  no  access^  Rex  v.  St,  Br%d^$^ 

i.  pi.  494. 

91.  And  if  is  not  now  necessarv  to  prove 
that  the  husband  was  beyona- the  seas; 
for  if  no  access  be  proved,  the  children 
are  bastards,  althougn  the  husband  was  in 
England  during  the  whole  tim^  Pendrel 
V.  Pendrely  i.  pi.  497. 

34.  But  evidence  of  criminal  conversation 
alone,  is  not  sufficient  to  bastardize  the 
issue  of  a  married  woman.  Rex  v^  Brown, 

1.  pi.  495. 

33.  On  an  issue  out  of  chancery  to  try  the 
legitimacy  of  the  defendant  in  a  caus^ 
the  mother  may  be  examined  to  prove 
that  the  child  was  not  her  husband's;  but 
after  her  death  her  declarations  to  this 
effect,  are  not  evidence,  CMk  y,  Wright^ 

i.  pi.  496. 

34.  For  though  the  general  declarauons  or 
the  answer  of  a  parent  in  chancery  are 
good  evidence,  alter  the  death  of  suoh 
parent,  to  prove  that  a  child  was  born 
before  marriage,  they  are  not  evidence  to 
prove  that  a  child  born  in  wedlopk  Is  a 
oatiard,  Stevem  v.  Most,  i.  pi.  505. 

SS»  Mere  improbability  that  the  husband 
was  not  tne  father,  is  not  sufficient  to 
bastardize  issue,  Lomax  v.  Holmden, 

i.  pi.  498. 

36.  The  reputed  father  of  a  bastard  ibay 
pive  evidence  that  he  was  not  married  to 
Its  mother,  because,  whether  he  is  the  le- 
gitimate or  natural  father,  his  evidence 
does  not  discharge  him  from  the  mainten- 
ance of  it.  Rex  V.  Si,  Petef^f,      i.  pi.  499. 

37.  And  although  a  married  woman  n^ty, 
on  a  question  of  bastardy,  give  evidence 
of  criminal  convertation,  yet  she  shall  not 
be  allowed  to  prove  the  non  aoceit  of  her 
husband.  Rex  v.  Reading,  i.  pi.  500. 

38.  And  therefore  an  order  of  bastardy  can- 
not be  made  on  the  testimony  of  a  mar* 
ried  woman  only,  Rex  v.  Rooke,  i.  pi.  504. 

59.  But  the  mother  is  a  competent  witness 
to  prove  the  illegitimacy  ot  her  children. 
Rex  y.  Bramky,  i.  pi.  507. 

40.  A  woman  cannot  give  evidence  of  the 
non^accett  of  her  husband  to  bastardize 
her  issue,  although  he  be  dead  at  the 
time  of  her  examination  as  a  witness.  Rex 
y.lCi^a,  ii,fiLw«. 
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41.  But  the  child  of  a  married  woman  may 
be  proYcd  a  bastard,  by  other  evidence 
than  that  of  the  husband's  non-access, 
Thompson  v.  Saul,  i.  pi.  506. 

49.  The  law  always  presumes  against  the 
commission  of  crimes,  and,  therefore, 
where  a  woman^  12  months  after  her  first 
husband  was  last  heard  of,  married  a 
second  husband,  and  had  children  by 
him;  held,  on  appeal,  that  the  sessions 
did  right  in  presuming  primd  facie,  that 
the  first  husband  was  dead  at  the  time  of 
the  second  marriage,  and  that  it  was  in- 
cumbent on  the  party  objecting  to  the 
second  marriage  to  give  some  proof  that 
the  first  husband  was  then  alive,  Hex  v. 
Thvvning,  i.  pi,  509. 

43.  The  evidence  oT  a  parish  register  cannot 
be  contradicted  by  the  day^Sock,  May  v. 
May,  i.  pi.  501. 

44.  No  evidence  shall  be  admitted,  on 
making  a  second  order,  to  bastardize  the 
children,  Rex  v.  Woodchester,     i.  pi.  505. 

45.  An  order  of  bastardy  must  be  made  on 
the  vivd  voce  testimony  of  witnesses;  it 
cannot  be  made  on  affidavit.  Rex  v.  Col- 
bert, i.  pi.  568. 

46.  An  order  of  sessions  reciting  that  it  was 
made  onfuU^  hearing,  implies  that  it  was 
made  on  evidence  of  the  merits,  Rex  v. 
Teriam,  ^  i.  pi.  611. 

47.  When  there  is  conflicting  evidence  for 
the  sessions  to  decide  upon,  and  they 
draw  a  conclusion  one  way,  the  court  will 
not  disturb  it,  Afxv.ilfv/d^^o//,  ii.  pi.  475. 

48.  The  birth  of  a  bastard  in  a  parish,  is 
frim&fade  evidence  that  its  settlement  is 
m  such  parish,  Rex  v.  Woodford,  ii.  pi.  29. 

49.  Hearsay  evidence  of  the  declaration  of 
a  deceased  father  as  to  the  place  of  birth 
of  his  bastard  child  is  not  admissible  to 
prove  the  birth  settlement  of  such  child. 
Rex  V.  Eriih,  ii.  pi.  1035. 

BO,  The  sessions  may  receive  parol  evidence 
of  an  apprenticeship,  in  order  to  draw  a 
conclusion  of  the  fact,  whether  the  binding 
was  by  indenture  or  not.  Rex  v.  East 
Knoyle,  ii.  pi.  593. 

51.  For  an  apprenticeship  can  only  be 
proved  by  the  production  of  the  inden- 
ture, or  by  giving  evidence  that  it  existed. 
Rex  V.  Holbeck,  ii.  pi.  599. 

52.  Unless  an  indenture  of  apprenticeship 
be  first  proved  to  be  lost,  the  sessions 
cannot  admit  parol  proof  of  its  contests. 
Rex  V.  Castleton,  ii.  pi.  603. 
See  also  Rex  v.  St.  Helenas,       ii.  pi.  600. 

S5.  It  is  not  necessary  to  prove  the  execu- 
tion of  an  indenture  of  apprenticeship,  by 
the  master  of  the  apprentice,  Rex  v.  Rib- 
Chester,  ii.  pi.  554. 

See  Rex  v.  Hought<fn  k  Springy  iL  pi.  384. 


54.  In  order  to  establish  a  settlement  by 
apprenticeship,  it  was  proved  that  the  in- 
denture was  only  of  one  part^  and  that 
upon  application  to  the  pauper,  who  was 
then  ill,  and  died  soon  afterwards,  to  know 
what  had  become  of  it,  he  declared  that 
when  the  indenture  expired  it  was  given 
to  him,  and  he  burnt  it  long  since ;  and  it 
was  also  proved  that  enquiry  was  made  ol 
the  executrix  of  the  master,  who  said  that 
she  knew  nothing  about  it :  held  that  thii 
proof  was  sufficient  to  let  in  parol  evidence 
of  the  contents  of  the  indenture.  Rex  t. 
Morton,  ii<  pi.  606 

55*  Where  upon  appeal  against  an  order  ol 
removal,  the  appellants,  in  order  to  shei 
a  settlement  in  a  third  parish,  called  dif 
pauper  to  prove  that  be  was  bound  ap 
prentice  by  indenture  to  /).  and  served  ie 
the  third  parish,  and  then  produced  the 
indenture;  but  failing  to  prove  the  deetl 
of  the  subscribing  witness,  so  as  to  entitle 
them  to  prove  his  hand-writing,  proposed 
to  call  the  pauper  to  prove  his  own  exe- 
cution,  and  that  of  tne  other  parties  tc 
the  indenture,  which  evidence  thesessiom 
rejected  :  held  that  the  sessions  did  well 
for  the  rule  which  requires  the  subscnbinj 
witness  to  be  produced,  or  his  absence 
accounted  for,  applies  as  well  to  settle- 
ment cases  as  others.  Rex  v.  Harringworth 

ii.  pi.  607 

S^,  But  where  the  pauper  married  at  (b( 
time  of  his  being  a  soldier,  and  in  hii 
examination  under  the  mutiny  fici,dep<isei 
that  he  had  been  put  apprentice  and  ha< 
served  out  his  time,  which  fact  was  con< 
firmed  by  his  wife  on  her  examinatior 
before  the  sessions,  these  were  heldsu^ 
ficient  evidence  of  an  apprenticeship,  Uei 
y,  St,  Michael's,  Bath,   .  ii.pl.  601 

57.  The  examination  of  a  soldier,  takei 
under  the  mutiny  act,  is  to  be  received  a 
evidence  as  to  his  settlement,  even  thougl 
he  be  dead,  or  absent  from  the  kingdom 
at  the  time  when  the  appeal  is  tried,  Rt^ 
V.  Warminster,  ii.  pi.  708 

58.  Indentures  not  stamped  pursuant  to  thi 
8  Ann.  c.  9.  §32.  are  void,  and  cannot  b< 
given  in  evidence,  Cuerden  v.  Leland, 

i.  pi.  643 
S.  P.  Rex  V.  Llanvan  Dyfryn  Ciwyd, 

i.  pi.  647 
S.  P.  Rexv.DUcMngham,  ii.  pi-  505 

S.  P.  Rex  V.  Edgeworth,  ii.  P*-  ^^ 

59*  Nor  can  an  agreement  between  tlie  i5rs) 
and  second  master  be  given  in  evidence 
unless  it  be  stamped ;  nor  can  parol  evi< 
dence  thereof  be  given.  Rex  v.  ^t.  Pad 
Bedford,  u,  pi.  604 

60.  Where  a  pauper  had  served  a  mastef] 
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oilier  unstamped  artides  of  agreement, 
tovofk  with  him  for  three  years,  at  cer- 
tain ntes  of  weekly  wages,  and  under 
certun  corenants,  after  which  be  had 
rantiDiied  to  ser?e  his  master  for  four 
revs  Jooger,  without  coming  to  any  new 
a^eeiaeiit;  though  such  unstamped  writ- 
ia^  cannot  be  received  in  evidence  for  the 
poipose  of  proving  the  agreement  between 
the  parties,  yet  the  sessions  may  look  at  it 
fbr  the  pnrpoae  of  seeing  when  it  ceased 
to  operate^  in  order  to  guide  them  in  re- 
rdyiog  parol  evidence  of  service  for  the 
hrt  four  years,  ut  wages  from  whence  the 
Msioos  might  presume  a  yearlv  contract, 
JUt  v.  Pendleton,  li.  pi.  1 059. 

61.  But  indentures  regularly  stamped  are 
frmkficie  good,  and  therefore  may  be 
fftea  m  evidence,  although  the  binding  is 
for  a  leK  time  than  the  statute  43  Eiiz. 
c.s.feqaires,  Mejt  v.  iS^.  NkkoUu^ 

i.  pi.  631. 

6S.  And  parol  evidence  may  be  given  to 
aphia,  whether  a  written  agreement  was 
inteniied  to  constitute  an  apprenticeship, 
oraUring  and  service.  Rex  v.  Laindon, 

ii.  pi.  605. 

C3.  An  apprentice  ivbo  has  run  away  from 
kit  master,  and  is  apprehended  and  carried 
before  a  justice  of  the  peace,  under  the 
itatDteof6G.3.  C.25.  cannot  give  in  evi- 
dence, that  the  indentures  were  not  con- 
formable to  the  directions  of  5  £liz.  c.4. 
Aer  V.  Evered,  i.  pi.  638. 

C4.  ir  on  parol  evidence,  indentures  be 
prored  to  have  been  executed,  it  shall  be 
pRsmned  that  they  were  duly  stamped, 
Bes  ir.JBaa  Knoyle,  i.  pi.  644. 

Cj.  Sedqmtre;  for  it  is  said  in  another  case, 
that  OD  parol  evidence  of  the  existence  of 
inleotures,  sufficient  evidence  must  also 
be  gifen  for  the  court  to  presume  that 
tbey  were  regularly  stamped  and  the  duty 
pad,  Eex  v.  Badbtfy  i.  |)I.. 649. 

tt<  Bttt  if  an  indenture  of  apprenticeship 
cone  out  of  the  hands  of  tne  opposite 
fBtf,  after  notice  to  produce  it,  it  must 
P^fade  be  taken  to  have  been  duly 
cxKQted,  and  must  be  received  in  evi- 
dence without  proof  of  the  execution, 
^  T.  Middlezoy,  ii.  pi.  602. 

*7.  Where  J.  G.  was  bound  apprentice  in 
1764|  in  C,  and  ^upon  the  death  of  his 
■Mer  in  1769,  was  assigned  by  the  wi- 
^  by  indorsement  on  the  indenture, 
vhereby  the  acquitted  and  astigned  over 
^tpprenliee  J.  G.  for  all  the  remainder 
tf  his  apprenticeship,  and  J.  G.  served 
voider  such  an  assignment  in  JT.,  which 
l"nsh  for  the  last  seven  years  had  re- 
Pkttij  relieved  the  family  of «/.  G,  whilst 


residing  in  another  parish :  held  that  thia 
waa  evidence  from  which  the  sessions 
ought  to  have  presumed  that  the  widow 
waa  executrix  and  capable  of  assigning  the 
apprentice,  and  that  J.  G.  had  acquired 
a  settlenicnt  in  JT.,  and  the  sessions  having 
drawn  a  contrary  conclusion,  this  court 

2uashed  the  orrlcr  of  sessions.  Rex  v. 
fariuley,  ii.  p|.  560. 

68.  Parol  evidence  of  an  order  of  removal 
proved  to  be  lost,  is  sufficient,  Rex  v. 
Metkerittgham,  ii.  pi.  103«. 

69.  An  order  of  justices  for  removing  the 
wife  and  daughters  of  a  pauper  to  the 
place  of  their  settlement,  is  supported, 
primd  facie,  by  shewing  that  the  pariah  to 
which  the  removal  waa  made,  waa  the 
place  of  aettlement  of  the  wife  before  the 
marriage.  Rex  v.  Harberton,     ii.  pi.  1038. 

70.  The  master  of  an  apprentice,  on  being 
examined  at  the  seadona,  need  not  anawer 
the  question,  *'  Whether  a  parol  agree- 
ment  was  not  made  between  him  and  the 
father  of  the  apprentice,  at  the  time  of 
signiuff  the  indenture,  that  he  the  master 
should  not  pa^  for  the  first  two  years  of 
the  time  certain  monies  per  week,  which 
were  covenanted  in  the  indenture  to  be 
paid  to  the  master?"  for  it  tends  to 
make  him  contradict  his  own  deed.  Rex 
V.  Portsea,  i.  pi.  650. 

71.  A  copy  of  the  parish  register  of  christ- 
enings, and  proof  of  identity  of  the  person, 
is  sufficient  evidence  to  prove  a  settlement 
by  birth.  Rex  v.  Creech  St.  Michael* t, 

ii.  pi.  1030. 

72.  Upon  the  trial  of  an  appeal  at  the 
quarter  sessions,  the  respondent  parish 
proved  relief  granted  to  the  father  of  the 
pauper  by  the  appellant  parish  before  the 
year  1815.  The  appellant  parish  then 
tendered  an  order  of  sessions  made  in 
the  year  1815,  quashing  an  order  of  Jus- 
tices for  the  removal  of  the  brother  of 
the  pauper  to  the  appellant  parish.  And 
they  tendered  parol  evidence  to  shew  that 
the  ground  of  the  decision  of  the  court  o^ 
ouarter  sessions  was,  that  the  father  of 
the  pauper  had  not  at  that  time  any 
settlement  in  the  appellant  parish,  and 
consequently  that  tne  son  had  not  any 
derivative  settlement  there:  held  that 
even  if  parol  evidence  was  admissible  to 
prove  tne  eround  of  the  decision  of  the 
sessions,  stul  that  the  order  of  sessions 
was  not  evidence  that  the  father  of  the 
pauper  was  not  settled  in  the  appellant 
parish  in  1815,  because  the  fathers  £et- 
tlement  was  n  matter  that  arose  collate- 
rally on  the  trial  of  the  first  appeal,  Rex 
v.  Knaptoft,  li,  pi.  io42. 
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75.  A  register  6f  baptism  per  te  h  no  evi- 
dence of  the  place  of  birth  of  the  party 
baptized,  Bex  v.  yorth  Petherton, 

ii.  pi.  1044. 

74.  The  birth  of  a  pauper  removed  as  a 
married,  i^oman  is  sufficient  primd  facie 
evidence  of  settlement  to  oblige  the  other 
side  to  go  on,  Itejc  v.  Woodford,  ii.  pi.  29. 

f5,  So  the  place  of  birth  of  a  legitimate 
child  is  sumdent  evidence  of  the  place  of 
settlement,  although  evidence  be  given 
that  the  father  is  still  alive,  and  that  he 
served  two  years  in  a  different  parish, 
'uhless  it  be  further  proved  that  such  ser- 
vice was  under  a  hiring  for  a  year.  Rex  v. 
Wkixley,  ii.pl.  30. 

7«.  The  derivative  settlement  of  a  pauper 
may  be  proved,  by  other  evidence  than 
the  father's  testimony.  Rex  v.  Buchlcburtf^ 

ii.  pi.  856. 

77.  Proof  of  the  father*8  settlement  is  suf- 
ficient to  establish  the  settlement  of  the 
son  in  the  same  parish,  if  nothing  appear 
to  contradict  it,  Rex  v.  Stone,     li.  pi.  44. 

'78.  By  26  G,^.  c. 55. }  10.  "to  support  a 
marriage  by  publication  of  banni,  it  is  not 
necessary  to  prove  that  the  parties  actually 
dwelt  in  the  parish  in  which  the  banns 
were  publisheo." 

79.  By  26  G.2.  c.53.5  10.  "  to  support  a 
marriage  by  licence,  it  is  net  necessary  to 
prove  that  the  usual  place  of  abode  of 
one  of  the  parties,  for  the  space  of  four 
weeks  was  in  the  parish  where  the  mar- 
riage was  solemnized.*' 

'so.  By  26  G.  2.  c  55.  §  10.  ''  nor  shall  any 
evidence  in  either  of  the  above  cases  be 
received,  to  prove  the  contrary  in  any 
suit  touching  the  validity  of  such  mar- 
HMe." 

81.  By  26  G.  2.  C.55.  §  15.  **  marriage  must 
be  solemnized  in  the  presence  of  two  or 
more  witnesses,  besides  the  minister  who 
shall  celebrate  the  same ;  an  entry  where- 
of shall  be  made  in  the  regtstkr,  express- 
ing whether  it  was  by  banns  or  licence; 
or,  if  both  or  either  of  the  parties  be  under 
age,  with  the  consent  of  parents  or  euar- 
dians,  and  signed  by  the  minister  and  the 
two  witnesses." 

*;82.  By  21  G.  5.  c.  55.§5.  **the  registers  of 
marriages  in  those  chapels  or  churches 
legalized  by  this  act,  or  copies  thereof, 
shall  be  received  in  evidence  in  the  same 
manner  as  copies  of  register  of  marriage, 
under  the  MAaaiACE  act." 

85.  It  is  no  evidence  of  a  person  having 
gained  a  settlement  in  a  parish  that  he  is 
described  of  such  parish  in  the  register  of 
his  marriage.  Rex  v.  Harberton,  i.  pi.  718. 

,84.  An  order  removing  a  man  and  looman  as 
hiuband  and  w^e  is,  if  unappealed  from. 


conclusive  evidence  of  the  fact  of-iAar' 
riage  as  between  the  two  parishes.  Rex  ▼• 
Berketwell,  iL  pi.  85w 

85.  Therefore,  where  a  certificate  was  siven 
to  Richard  Burdon  and  Mary  his  wife,  it 
was  held  conclusive  evidence  as  against 
the  certifying  parish  that  she  was  bis  wif^ 
although  the  tact  was,  that  Richard  Sur^ 
don  had  been  previously  mairHed  to  an- 
other woman,  who  was  then  living.  Rex  r. 
Headcom,  ii.  pt.  88« 

86.  So,  where  George  Wise  and  Jane  his 
wife  wereremoved  by  an  order,  which  waa 
linappealed  from,  and  it  wis  af^ervrarda 
discovered  that  she  was  not  his  wife,  the 
removal  was  held  conclusive  of -the  fact, 
and  prevented  the  parish  from  rennoTii% 
her  as  a  single  woman,  Rex  v.  Eitbifm, 

ii.  nl.  92. 
See  also  Rex  v.  Iptley,  ii.  pi.  738. 

87.  Where  an  order  of  removal  is  appealed 
against,  and  is  quashed  generally  by  the 
sessions,  the  appellant  on  the  trial  of 
another  appeal  may  shew  by  evidencre  the 
distinct  ground  upon  which  the  Tonner 
order  was  quashed.  Rex  v.  Wheelock, 

ii,  pi.  1045* 

88.  Marriage  may  be  proved  by  other  evi- 
dence than  a  copy  of  the  register.  Rex  ▼. 
Devereux,  ii.  pi,  90. 

89.  As  by  the  vivA  voce  testimony  of  vrit- 
nesses  who  were  present,  Td.  Hidm 

90.  So  also  cohabitation  as  man  and  ^wife 
for  JO  years,  is  such  presumptive  proof  of 
marriage,  as  will  entitle  the  children  of  the 
parties  to  the  settlement  of  their  p&rents 
tinder  it.  Rex  v.  Stockland,  ii.  pi.  Oi. 

9 1 .  Hie  proof  of  a  marriage  in  fact,  is  not 
necessary  for  the  purpose  of  gaining  a  aet« 
tlement ;  proof  by  cohabitation,  reputa- 
tion, and  other  circumstances  from  which 
a  marriage  may  be  inferred,  is  sufficient, 
Morris  v.  Miller,  ii.  pi.  94. 

92.  And  if  the  register  be  destroyed,  mnd 
the  parson  and  clerk  dead,  the  evidence 
even  of  a  person  who  was  only  present  at 
the  marriage  dinner  may  be  sufficient, 

ii.  plr 
95.  On  the  removal  of  a  woman  to  ner 
posed  husband's  settlement,  it  may  be 
proved  either  by  the  man  himself,  or  by 
his  real  wife,  that  he  was  not  married  to 
the  woman  removed,  Heidey  v.  Ckeskawt^ 

ii.  pi.  99. 

94.  The  removal  of  a  wife  is  prinid  fiiM 
evidence,  that  the  place  to  which  she 
removed  is  the  place  of  her  husband's 
tlement.  Rex  v.  IronactoTi,         ii.  pi.  111. 

95.  So  on  the  removal  of  a  wife  to  the 
place  of  her  last  settlement,  such  placn 
shall  be  intended  the  settlement  of  th«» 
husbundf  Rex  V.  Higher  Walton,  ii.  pU  1 19» 
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9<L  On  the  removal  of  a  mdota  or  a  wife,  >t 
is  enough  in  the  first  instance  to  prove 
her  maiden  settlement,  Bet  v.  Ryton, 

h.pl.  114.' 
See  also  Rex  v.  Hinxivorth,  ii.  pi.  1 15 J 
See  also  Bex  v.  Leigk^  ii.  pi.  116. 

See  also  Rex  v.  Woodtford,  ii.  pi.  1 18. 
See  also  i7ejr  v.  Hedsor,  ii.  pi.  119* 
See  also  Rex  v.  Towcesier,    ii.  pi.  1 2a 

97.  The  settlement  which  a  widow  ha8 
gained  in  her  own  right,  cannot  be  changed 
by  e?idence  that  she  was  afterwards  mar- 
ried to  a /nan,  who  in  his  life-time  told  her 
that  he  was  born  in  Yorktbirt ;  for  this  is 
jno  evidence  of  a  derivative  settlement 
from  her  husband,  Rjex  v«  Hemingham, 

ii.  pi.  117. 

98.  In  examining  the  legality  of  a  settle- 
ment by  renting  a  tenement,  the  value 
shall  be  taken  according  to  the  rent,  if  no 
other  evidence  of  value  appear,  Kfdveton 
T.  Timngton,  ii.  pi.  198. 

99.  To  prove  a  settlement  by  hiring  and  ser- 
vice, there  must  be  evidence  given  of  a 
cmtraci  either  express  or  implied,  Gregory 
Stoke  V.  Pilminttery  ii.  pi.  269. 

Same  point.  Rex  v.  WeyhUl,  ii.  pi.  271. 
Same  point.  Rex  y.  7%ames  Ditton, 

ii.  pi.  272. 
Same  point.  Rex  v.  Si,  Mary,  Guildford, 

ii.  pi.  275. 

Same  point.  Rex  v.  St,  Matthew,  Ip^^ 

mch,  ii.  pi.  274. 

See  also  Reje,  y.  Siokesley,     ii.  pi.  275. 

100.  When  a  general  hiring  is  proved,  it  shall 
be  taken  to  be  prim&  facie  evidence  of  a 
hiring  for  a  year.  Rex  v.  Wincaunton, 

ii.  pi.  289. 

101.  Evidence  of  a  pauper's  having  lived  in 
the  capacity  of  an  ostler,  and  of  his 
haring  said  that  he  was  settled  in  the  pa- 
rish, will  support  the  inference  that  he 
was  hired  for  a  year.  Rex  v.  Hol^  Trinity, 

11.  pi.  481. 
108.  Formerly  the  declarations  of  the  pau- 
per*s  father  made  to  his  wife  respecting 
ais  having  been  hired  for  a  year,  and 
Kped  it  in  a  particular  parish,  were  ad- 
missible evidence  on  an  enquiry  into  the 
settlement  of  the  son.  Rex  v.  Nutley, 

ii.  pi.  480. 

103.  Formerly  the  declarations  of  a  hus- 
band as  to  facts  concerning  his  settlement 
were,  after  his  death,  admissible  evidence, 
Bex  V.  Si.  Sepvl^re,  ii.  pi.  482. 

104.  But  now  neither  the  hearing  of  the 
pauper,  nor  his  ex  parte  examination  is 
eridence  of  his  settlement.  Rex  v,  Nunc" 
Aa»  Courtney,  ii.  pi.  486. 

Same  poin^  Bex  v.  Ferry  Frystone, 

li.  pi.  487. 
S.  P.  Bex  y,  Abtrgwilly,        u,  pL  488. 


105.  A.  married  at  the  time  of  hisbeW  a 
soldier,  when  being  examined  agreeably 
to  the  mutiny  act,  he  deposed  that  he  had 
gone  apprentice  to  R.  and  lived  with  him 
five  years;  and  his  wife  deposed  before 
the  sessions,  that  she  had  heard  him  speUc 
to  the  same  purpose;  and  this  (deposition 
o{A,  and  evidence  of  Ins  wife,  were  held 
to  be  sufficient  evidence  to  prove  an  iap- 
prenticeship,  Bex  v.  St,  Michaels,  Batf^, 

ii.  ^1.60r. 

106.  But  parol  evidence  is  not  sufficient  to 
prove  an  indenture  of  apprenticeship ; 'the 
indenture  itself  must  be  produded.  Rex  y. 
St,  Helen* s^  ii.pl.  600. 

107.  And  if  the  indenture  be  lost,  diligent 
enquiry  after  it  must  be  proved,  befbre 
.parol  testimony  can  "be  received,  Bex  y» 
St,  Sepulchre,  ii.  pL  482. 

108.  If  a  servant  after  serving  a  year,  p^rt 
of  which  was  under  a  retrospective  hiring 
so  that  no  settlement  could  be  gained  by 
it,  continue  in  service  part  of  another 
year,  the  justices  may  presume  a  yearly 
hiring  for  the  second  year,  Bex  v.  Hales, 

.     .         ,         ,  "•  pi.  485. 

109.  If  a  servant  live  three  years  in  service 
with  the  same  master,  it  is  evidence  from 
which  the  justices  at  the  sessions  may  in- 
fer a  hiring  for  ^  year,  though  it  app^^ 
that  at  first  the  servant  was  only  hired  fbr 
part  of  a  year,  Bex  v.  Long  Whatton, 

ii.  pi.  484. 

110.  If  a  husbandman  serve  for  a  year,  it  is 
strong  presumptive  evidence  that  he 
served  under  a  yearly  hiring,  Bex  v.  Lyih, 

ii.  pi,  483. 

111.  Giving  parish  relief  to  a  pauper  within 
the  parish  is  no  evidence  of  nis  settlement 
there,  Bex  v.  Chatham,  li.  pi.  835. 

112.  On  a  question  respecting  a  settlement 
by  renting  a  tenement  of  10/.  a  year,  the 
sessions  ought  to  receive  evidence  of  its 
realwalue,  any  year  while  the  pauper  occu- 
pied it,  and  not  be  guided  merely  by  the 
rent,  Bex  v.  RUsdale  KirhXam,  ii.  pi.  202. 

113.  So  on  questions  respecting  the  equality 
of  poor-rates,  the  sessions  must  receive 
evidence  of  the  real  value  of  the  estate 
rated,  whether  that  value  has  or  has  not 
been  increased  by  the  improvements  of  its 
owner,  Bex  v.  Matt,  i.  pi.  204. 

S.  P.  Bex  V.  Skingle,  i.  pL  208. 

114.  Parol  evidence  may  be  given  of  a  cer- 
tificate, Bex  V.  St,  Maurice,     ii.  pi.  770. 

115.  A  deed  coming  out  of  the  hands  Of 
the  opposite  party,  after  notice  to  produce 
it,  must  primd  facie,  be  taken  to  be  duly 
executed,  and  must  be  received  in  evi- 
dence without  proof  of  the  execution, 
Bex  V.  Middlezoy,  ii.  pi.  602. 

1 16.  In  settlement  by  estate,  if  It  appear  by 
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the  deed  of  cooTcyance  that  the  consi^ 
deration  money  paid  was  only  28/.,  vet 
parol  evidence  may  be  given  to  show  tbat 
the  real  consideration  was  50/.  Hex  v. 
Soammondenf  ii.  pi.  670. 

117.  By  5  G.  2.  c.  29.  $  8.  **  a  parish  certi- 
ficate allowed  and  witnessed  in  the  man- 
ner described  by  the  act  shall  be  taken 
and  allowed  in  all  courts  as  evidence, 
without  other  proof.'* 

118.  A  certificate  above  50  years  old  shall 
be  received  in  evidence,  although  the  al- 
lowance is  not  certified,  as  directed  by 
3  G.  2.  c.  29.  Rex  v.  Farringdon, 

ii.  pi.  719. 
119.'  The  parties  producing,  on  an  appeal  at 
the  sessions,  a  parish  certificate  of  JO  years' 
date,  need  not  give  anv  account  of  it ;  for 
the  bare  production  of  it  is  sufficient,  i2e'x 
V.  Hylon,  ii.  pi.  771. 

120.  On  an  appeal,  the  respondents,  in  order 
to  prove  the  fact  of  the  delivery  to  them 
of  a  certificate  given  by  the  appellants,  ac- 
knowledging the  pauper  to  be  their  settled 
inhabitant,  produced  an  old  book  from 
their  own  parish  chest,  in  which  was  an 
entry  of  that  fact  in  the  hand-writing  of 
a  former  parish  officer:  Held,  that  such 
evidence  was  inadmissible,  Rex  v.  Dehen." 
ham,  ii.pl.  772. 

121.  A  certificate  granted  by  some  of  the 
parish  officers  o?  a  parish,  consisting  of 
several  hamlets,  and  having  separate  over- 
seers, although  they  therein  describe  them- 
selves as  officers  of  the  parish  at  large, 
may  be  explained  by  evidence  that  they 
were  only  the  officers  of  the  hamlet  in 
which  the  pauper  was  settled.  Rex  v.  Sam- 
borrif  ii.pl.  721. 

122.  A  parish,  to  discharge  itself  from  a 
certificate,  must  give  evidence  of  soma 
fact  which  by  the  law  discharges  the  certi- 
ficate ;  for  the  court  will  not  presume  a 
discharge  from  other  facts,  Rexv,  War- 
blington,  ii.  pi.  759. 

125.  Evidence  of  a  settlement  in  A.,  by 
showing  that  the  pauper's  grandfather 
came  into  B,  under  a  certificate  from  A., 
is  rebutted  by  showing;  that  R.  had  re- 
lieved the  pauper  aud  his  family  while 
residing  in  other  places.  Rex  v.  Stanley 
cum  IVrenlhorpe,  ii.  pi.  767. 

124.  An  order  of  removal  statin^r  that  it  was 
made  on  due  proof  is  sufficient,  Rex  v. 
Souihwoldy  ii.  pi.  8 1 2.  n. 

125.  The  justices  of  one  county  cannot 
make  an  order  of  removal  upon  evidence 
transmitted  to  them  by  the  justices  of 
another  county,  although  they  verify  the 
truth  of  such  evidence  on  oath.  Rex  v. 
Coin  Si.  AidumCi  ii.  pi.  821. 

126.  The  testimony  of  the  father  to  prove 


the  derivative  settlement  of  bis  children 
may  be  dispensed  with.  Rex  v.  Buckiebtty, 

ii.  pi.  834. 

127.  Qtt,  If  the  family  of  a  pauper  can  be 
removed  on  the  evidence  of^  the  father, 
taken  by  two  justices  in  the  presence  of 
each  other,  if  he  die  or  become  insane  be- 
fore removal.  Rex  v.  Eristoeii,  ii.  pi.  828. 

128.  The  owner  of  a  house  died  before  an 
appeal  was  heard,  and  a  witness  proved  a 
declaration  made  by  him  during  toe  period 
when  the  pauper  occupied  the  house,  that 
he  had  let  it  to  the  pauper,  and  that  P. 
had  guaranteed  the  rent  Queere,  Whether 
this  declaration  was  properly  received  in 
evidence.  Rex  v.  Chediiton,        ii.  pL  192. 

129.  A  justice  cannot  commit  a  pauper  for 
returning  after  removal,  on  his  own  «oa- 

fettion  that  he  belongs  to  another  paridi. 
Rex  V.  Angel,  ii.  pJ.  884. 

150.  The  justices  of  the  sessions  are  sole 
judges  of  the  truth  of  the  evidence,  and 
of  the  credibility  of  the  witnesses,  as  well 
as  of  the  law ;  and  therefore  a  bUl  of  e»~ 
ceptions  to  evidence  given  before  them  will 
not  lie,  Rex  v.  Pretion,  ii.  pi.  932. 

151.  The  sessions  cannot  alter  defects  in  an 
order  which  it  is  necessary  to  hear  evi- 
dence to  rectify,  Rex  t.  Oreai  Bedmn^ 

ii.  pi.  934. 

152.  The  sessions,  in  stating  a  case,  must 
find  ihefadg,  and  not  state  the  evidenec^ 
or  give  the  reasons  on  which  their  judg- 
ment is  founded.  Rex  v.  Tedfordt 

ii.  pi.  986. 
S.  P.  Rex  V.  Mttrtictf,  ii.  pi.  988- 

See  also  Rex  v.  Rainham,  ii.  pi.  997. 

153.  But  when  the  sessions  set  out  the  whole 
reason,  audit  is  clearly  wrong,  the  court 
will  quash  the  order.  Rex  v.  Gayer, 

i.  pi.  14. 

154.  The  fact  of  fraud  must  be  positively 
found  by  the  sessions,  for  the  cotirt  ivili 
not  infer  it.  Rex  v.  IVetion,        ii.  pi.  989« 

155.  But  if  they  state  all  the  facts  arisino- 
from  tne  evidence,  the  court  of  kind's 
bench  will  examine  the  propriety  of  their 
conclusions,  Rrx  v.  Ted/ord,      li.  pi.  98C 

156.  Upon  an  appeal  against  a  rate  macto 
under  a  private  act  of  parliament,  the  re- 
spondent appearing  to  answer  the  appeal 
and  admitting  when  called  upon  by  the 
sessions,  that  he  had  made  tne  rate  by 
virtue  of  a  certain  act  of  parliament,  sx 
printed  copy  of  which,  in  the  comniot-i 
form,  WPS  produced  in  court  by  the  ap. 
pellants;  and  the  sessions  having  there*-, 
upon  entered  into  the  merits  of  th^ 
appeal,  and  decided  upon  them,  notwith  « 
standing  an  objection  made  by  the 
spondents,  that  the  appellants  bad 
given  legal  evidence  of  tne  jurisdiction 
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the  ir.wioiM  to  reodve  the  a|^>eal,  for 
want  of  pnx>f  of  the  printed  copy  having 
been  eiamined  with  the  rolls  of  parlia- 
ment, this  court  refused  to  quash  their 
order,  which  was  removed  by  certiorari^ 
Beg  V.  Skaw,  ii.  pi.  1097. 

137.  The  deteraiination  of  the  comonssioners 
Boder  an  inclosure  act,  as  to  the  bound- 
aries of  a  parish  to  be  inclosed,  is  not  con- 
dosive  of  the  fact  as  to  what  were  the 
iwundaries  antecedently  to  such  determin- 
ation, lUje  ▼.  St,  Mary,  Bury  Si,  Ed- 
BoaulSy  li.  pi.  1041. 

158.  £onndaries  fixed  by  commissioners 
under  private  inclosure  act,  when  not 
binding  on  parish^  Bex  v.  WaMrook, 

ii.  pL  1043. 

159.  The  court  of  king's  bench  will  send 
back  a  apecial  case  in  order  that  it  may 
be  amended  as  to  a  particular  fact  bv  new 
eridenoe^  Bese  v.  HUcham^         ii.  pi.  99 1 . 

140.  Although  the  sessions  state  no  case  for 
tiie  ooarty  Bex  v.  Margam^     ii.  pL  1003. 

141.  If  a  case  be  sent  back  to  be  restated, 
the  seaaions  are  not  necessarily  obliged  to 
hear  evidence  as  to  the  defective  part 
only,  but  may  go  through  the  whole  evi- 
deaoBy  Rex  ▼.  Page,  ii.  pi.  99S. 

148.  For  thej  are  to  consider  it  like  a  new 
trial,  and  to  hear  the  whole  evidence, 
Bex  V.  Bromley,  iL  pL  998. 

143.  But  where  the  only  defect  is  their  not 
having  drawn  any  conclusion  from  the 
(acts  stated,  they  are  not  bound  to  hear 
new  evidence,  Bex  v.  Bray,      ii.  pi.  993. 

144.  And  the  court  will  not  send  a  case 
back  to  be  restated  because  the  sessions 
have  imiwoperly  rejected  evidence,  Bex  v. 
Butiey,  ii.  pi.  994. 

145.  Nor  will  they  order  a  case  to  be  re- 
staled  on  affidavit  that  the  clerk  of  the 
peace  has  not  stated  the  evidence  truly, 
Bex  ▼•  Bmrgk,  ii.  pi.  995. 

146.  But  if  the  fiict  required  to  be  stated  be 
aaterialiy  and    clearly  established,   the 


send  the  case  back  to  be  re- 
lated by  the  minutes  of  the  evidence^ 
Bet  V.  Bradenham,  ii.  pi.  990. 

EVIL  FAME. 

Bf  55  G.  3.  c.  101.  $  5.  ^*  persons  of  evil  fame 

shall  be  considered  as  actually  chargeable 

to  the  parish  in  which  they  reside^  and 

labie  to  be  removed  to  their  legal  settle- 
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EXAMINATION. 

1.  Examination  of  prisoners  as  to  their  settle- 
Bicntf  made  evidence,  59  G.  3.  c.  1 2.  $  98, 

S.  Aa  order  of  bastardy  made  on  the  ex- 
aodnation  oicnejusiiceoaly,  is  void,  Bex 
V.  Beard,  i*  pi  Sd9. 

VOL.  I. 


3.  Bxamination  beng  a  judidd  act,  must 
not  only  be  made  by  two  justices,  but  it 
must  be  taken  in  the  presence  of  each 
other,  Bex  v.  West,  i.  pi.  540. 

4.  For  it  would  be  useless  for  the  legisla- 
ture to  appoint  two  or  more  persons  to 
exercise  judicial  powers^  unless  they  arc 
to  act  together:  separate  examinations 
by  different  roaffistrates  may  produce  dif- 
ferent facts.  Bulingi  v.  Pruui^     L  pi.  545. 

5.  But  it  is  not  necessair  to  the  vahdity  of 
an  order  of  filiation,  tnat  the  putative  fa- 
ther should  be  present  at  the  examin- 
ation, Bex  y.  Upton  Grey,  i.  pi.  544. 

0.  The  examination  respecting  a  pauper's 
settlement  for  the  purpose  of  making  an 
order  of  removal,  must  be  by  the  two  jus- 
tices who  sign  the  order,  Ji«r  v.  Wykei, 

ii.pi.818. 

7.  Therefore  an  order  of  removal  stating 
that  the  examination  of  the  pauper  was 
taken  ^  before  us  or  we  of  us,"  is  bed, 
Warey.  Stanstead,  ii.  pi.  816. 

8.  The  justices  of  one  county  cannot  make 
an  order  of  removal  on  an  examination 
taken  by  justices  of  another  county,  Bex 
V.  Coin  St,  Aldwim,  ii.  pi.  881. 

9.  And  the  examination  must  be  taken  and 
signed  bjr  the  same  two  justices,  in  the  pre- 
sence or  each  other,  Bex  v.  Howarth, 

ii  pi.  8S9. 

10.  So  also  in  the  appointment  of  overseers 
the  same  two  justices  must  seal  and  sign 
the  appointment  in  the  presence  of  each 
other;  for  this  is  not  merely  a  ministerial 
act  like  signing  a  rate,  but  a  judicial  act, 
requiring  an  examination  into  the  circum* 
stances  on  which  the  justices  are  to  exer- 
cise their  discretion,  Bex  v.  Forrett, 

i.  pi.  S5« 

1 1.  But  an  order  of  removal  signed  by  two 
justices  separately,  and  in  dimrent  coun- 
ties, is  only  voidable,  and  not  void,  Bex  v. 
Stot/old,  ii.  pi.  788. 

12.  It  was  formerly  doubted  whether  if  two 
justices  take  the  examination  of  a  pauper 
relative  to  his  settlement,  but  do  not  re- 
move him,  and  the  pauper  afterwards  tSe 
or  become  insane,  two  other  justices 
might  remove  his  fiunily  on  such  examina- 
tion, Bex  V.  Briiweti,  u,  pi.  828. 

13.  But  it  is  now  settled  that  an  ex  parte 
examination  in  writing  of  a  pauper,  taken 
on  oath  before  two  magistrates,  for  the 
purpose  of  removing  him  to  the  place  (^ 
nis  settlement,  is  not  admissible  in  evi- 
dence upon  an  appeal  against  an  order  of 
removal,  on  the  ground  of  the  pauper's 
harine  absconded  between  the  notice  of 
appeal  and  the  trial  of  it  before  the 
quarter  sessions,  although  the  respondents 
bad  used  due  diligence,  but  without  eSBxt, 
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to  procure  the  attendftnee  of  the  proper 
as  a  witness,  he  not  ha¥ing  been  heard  of 
from  the  time  of  his  abscon^ng.  Rex  v. 
JNunekam  Courtneyy  «•  P^^«?- 

14.  Neither  the  hearsay  of  a  pauper  who  is 
dead»  nor  his  er  parte  examination  m 
wriUng  Uken  on  oath  before  two  ntagjs- 
trates  touching  his  settlement,  are  admis- 
sible evidence  of  such  settlement,  Res  v. 
Ferry  FryeUm,  ii-  p'-  '♦S^. 

8.  P.  Rex  V.  Abej^wUiy,        n.  pi.  488. 

15.  It  is  not  necessary  that  the  person  re- 
moved should  have  notice  of  or  be  present 
at  the  examination,  AntmymouSf  u,  pi.  815. 

EXECUTION. 

A  commitment  under  the  vagrant  act  is  a 
commitment  in  execution.  Rex  v.  Brooke^ 
S  T.  R.  190.,  Rex  Y,  Rhodes,  4  T.  R.  280. 

EXECUTORS    AND    ADMINISTRA- 

TORS. 

I.  If  a  demand  be  made  on  a  person  legally 
assessed  to  the  poor's  rate,  and  he  rmse 
or  neglect  to  pay,  and  dies  before  a  war- 
rant of  itistress  issues,  a  second -demand 
and  refusal  made  on  his  widow,  will  not 
authorize  the  parislvofficers  to  make  the 
levy  on  the  goods  of  the  deceased,  by 
virtue  of  a  warrant  tested  after  admmkiro' 
tion  granted  to  a  third  person ;  but  the 
justice  ought  to  issue  a  special  smmnons 
to  the  adroinistratoTi  to  shew  cause  why 
distress  should  not  be  made,  Stevens  v. 
Evansy  i.  pi*  265. 

S,  Sed  qu.  If  a  roan  die  intestate,  and  a 
demand  has  been  made  on  him  before 
warrant  granted,  whether  a  distress  can 
be  made  of  the  goods  in  the  hands  of  his 
adminutrator,  fVaUis  v.  Hewei, 

i.  pL  965.  text. 
5.  By  l7G.2.c.58.f5.  *  if  any  overseer 
shall  die  before  the  expiration^  of  his 
office,  his  executors  or  administrators 
shall,  within  forty  dajrs  after  his  decease, 
deliver  over  all  tbinss  concerning  his 
office,  to  some  churchwarden  or  other 
overseer  of  the  same  place,  and  pay  out 
of  the  assets  all  sums  of  money  remaining 
due,  which  such  overseer  received  by 
virtue  of  his  office,  before  any  of  his  other 
debts  are  paid." 
4.  By  20G.8.  c.45.'§6.  "  an  a^qprentice, 
who,  on  default  of  his  master  or  mistress, 
has  paid  the  double  duties  imposed  on 
non-payment  of  the  single  duties  on  the 
indentures,  may  recover  back  the  appren- 
tice fee  from  toe  executors  or  admimstra- 
tors  of  such  master  or  mistress." 
S.  P.   by  18G.2.  c.82.$S5. 


5.  The  cKecnton  of  a  mactier  dhall  repay  a 
proportion  of  the  apprentice-fee,  as  a  debt 
due  to  the  apprentice  on  simple  contract, 
Soam  V.  Bowden,  i.  pK  SG3, 

6.  On  a  covenant  to  instruct  and  maintain 
■  an  apprentice,  the  executors  or  adonnis* 

trators  are  liable,  on  a  breach  of  it,  Wetda-* 
ioortk  V.  Gny,  i.  pl-  •ST. 

7.  Executors   and   administnitors  are    not 
obliged  to  provide  for  an  apprentice,  Hex 

V.  /»««,  ^  P*-  ««^ 

8.  Therefore  ao  order  of  sesrimift  that  the' 
executor  shall  keep  the  testator's  appren- 
tice, is  bad,  Rex  v.  Peck,  L  pL  «91. 

9.  But  by  the  custom  of  London  ao  exec«itor 
shall  place  the  testator's  apprentice  to 
anodier  master  of  the  same  trade,  Id»  iAid^  \ 

10.  A  widow  before  administration  granted 
may  aasisn  her  husband's  apprentice,  JBeap 
▼.  East  Bru^ord,  u  pL  695« 

1 1.  The  interest  of  a  master  in  his  appren- 
tice u  mmly  personal ;  and  therefore  the 
master's  executor  cannot  maintain  debt 
on  a  bond  for  the  performance  of  the 
covenants  in  the  indentures,  unlem 
ecutars"  are  named,  Baxter  v.  Bmr^SeU, 

i.  pL  ^9 
10.  An  apprentice  is  not  bouad  to  serve  tlie 
execntor  of  his  deceased  master.  Id.  aMdL 
19.  For  an  apprenticeship  is  a  penonal  trust 
between  tne  master  and  servant,  and  la 
determined  by  the  death  of  either,  Rasr  w« 
Eakrmg,  i*  pL  SB7. 

14.  By  4Ano.c.l9.$l€.  ^  the  widow  o£ 
the  matter  of  any  ship  or  vessd  to  whom 
a  parish-child  shall  have  been  put  appcen- 
dce,  or  the  executor  or  administrBftor  ol 
such  master,  shall  have  the  same^  po^rei 
of  assigning  such  apprentices  as  is  siweo 
by  43  Eliz. 

15.  ByS&9Ami.c.6.$l7.  ^theexecatora, 
administrators,  and  assigns  of  a  master  ic 
the  sea  service,  whose  apprentice  ia 
pressed,  or  has  voluntarily  entered 
board  a  king's  ship,  shall  be  entitled  tc 
able  seaman's  wages  for  ludli  apprentioe.' 

10.  A  person  in  the  occupation  of  a  tene 
ment  of  lo£.  a  year,  lot  three  childreo 
bequeathed  five  shillings  each  to  two  o 
them ;  and  made  the  other  his  executrix 
and  residuary  legatee:  the  husbeod  c 
the  executrix,  by  residing  forty  dim  oi 
the  tenement,  and  paying  rent  6>r  It 
thereby  gaios  a  settlement,  although  l»i 
wife,  the  executrix,  never  proves  lie 
father's  will.  Rex  v,  Netherseal,  ii.  pL  17^ 

17.  The  lease  of  a  farm  of  only  2S/.  a  yea^ 
devised  to  five  children,  four  of  whom  ao- 
made  executors,  will  give  a  settlement  *&« 
ike  executor  who  proves  the  will,  enter 
on  the  fium  as  executor,  and  contintxc 
thereon  for  the  space  of  40  days ;  for 
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iBtvBil^  Abo^  mider  kA  a  ymt,  which 
deroffCi  upon  a  penon  by  operation  of 
Jn^aafcei  the  estate  their  own  as  to  the 
purposes  of  settlement,  Ber  ▼.  UUojteter^ 

ii.  pi.  620. 

JS.  The  penoB  entitled  as  ezecator  to  the 
raaaflMler  of  a  term  of  99  veare  of  a  cot- 
ts|e  of  the  value  of  five  snillings  a  year, 
|WOs  a  settlement  by  residtng  on  such 
stale  40  d^s,  Rex  v.  Strndrith^  ij.  pl«  61 1. 

19.  Ib  a  settlemeot  by  htrmg  and  service, 
fcniee  with  the  executor  of  the  master 
fir  the  remainder  of  the  Tear  in  a  difier- 
eot  parish  from  whence  the  hiring  for  a 
ymr  vas  made, »  go«>d ;  lor  the  death  of 
tknasttr  does  not  dissolve  the  contract ; 
aad  the  servant,  by  snch  aervice,  gains  a 

•  tettfaBeat  in  the  aecond  parish,  Ses  v. 
Laioek,  ii«  pi.  597. 

lOi  Iftiie  administratrix  of  a  master  con- 
Kst  diat  his  apprentice  shall  go  home  to 
hk  fitther,  vet  if  the  indentures  are  not 
oaeeDed,  he  gains  a  aettiement  under 
to,  ito  V.  CkicA,  ii.  pL  527. 

SI.  Ad  u)prentiee  assigned  by  his  master's 
vidov  beftire  administration  granted,  and 
tamed  over  by  the  assignee  under  a  parol 
ssneaiett  to  a  third  master,  gains  a  set- 
tieaient  by  service  with  such  third  master 
Uiier  the  orkuial  indentures.  Rex  v. 
Aidgford,  ii.  pi.  448. 

tt.  Thenezt  of  Ida  to  a  person  possessed  of 
s  lease  for  years,  who  dies  intestate,  does 
not  gam  a  s^tieroeat  by  living  upon'such 
ciitte,  mdcas  his  right  to  the  term  becomes 
lested  by  his  piocoring  letters  of  adminis^ 
tntba,  Souik  Sydenham  v.  Lamerlon, 

ii.  pL  612  fi. 

»•  For  without  sKkiinistration  a  person 
ailely  entitled,  but  in  whom  the  whole  in- 
terest does  not  vest  for  his  oirn  use,  can- 
Bot  by  residence  acquire  a  settlement. 
See  T.  Narik  Currv^  ii-  pi*  ^91. 

M.  Tbe  husband  ofan  administratrix  who 
a  entitled  as  a  trustee  to  a  lease  for  years, 
is  Dot  removable  from  such  astsrte,  Juarf- 
^  V.  GrmidboroMgk,  ii.  pi.  609. 

S5.  A  son  who  after  his  father's  death  lives 
00  aa  estate  for  years  during  the  remsunder 
^  a  tern,  but  does  not  take  out  adminis- 
tiwion  until  after  the  term  expires,  does 
>ot  §ni  a  settlement  by  residence  on  such 
Mtta^  Ret  V.  Widworikjf,         ii.  pL  6 12. 

^  The  mortgagee  of  a  term  for  15/«  to 
v^  It  10».  were  due  for  interest,  and 
^3tioi,more  by  bond  and  simple  con- 
tSKt,  who,  on  the  death  of  the  mortgagor, 
<>kes  oat  administration  as  a  principal 
<>etttor,aad  thereby  enters  and  becomes 
psiistiJ  of  the  estate,  gains  a  settlement 
byiesidng  thereon  for  40  days,  Bex  ▼. 
^!te!ttH<  iL  pU  667. 


27.  A  father  dies  intestate,  \^  which  his 
married  daughter,  then  iiving  witii  her 
husband  under  a  certificate,  becomes  en- 
titled to  house  and  land  in  the  certificated 
pvish-  for  the  remainder  of  a  term,  deter- 
minable on  her  death :  the  certificate  man 
gains  a  settlement  by  a  residence  upon  this 
estate  for  40  days,  after  a  possession  of 
20  years,  althoudi  no  administration  was 
ever  granted  of  his  father-in-law*s  eflhcts. 
Rex  V.  Cold  Aikion^  ii.  pi.  6 1 7. 

2a.  The  executor  of  a  tenant  from  year  to 
year  of  an  estate  under  lOlf.  a  ^ear,  nay 
gain  a  settlement  by  residing  on  it  40  days, 
although  he  does  not  prove  the  will,  Rex 
V.  Stone,  ii.  pi.  640. 

EXEMPTION. 

1.  An  exemption,  in  a  private  statute,  of 
lands  given  to  charitable  purposes  **  from 
all  public  taxes,  charges,  and  assessments 
whatsoever,*'  extends  to  the  poor-rate. 
Rex  V.  Seott,  L  pi.  195. 

2.  But  the  master  of  a  free  school  appointed 
bv  the  minister  and  inhabitants  of  the  pa- 
nsh  under  a  charitable  trust,  whereby  a 
houses  garden,  &c.  were  assigned  *'  for 
the  habitation  and  use  of  the  master  and 
his  family  freely  without  payment  of  any 
rent,  income,  gift,  or  sum  of  money,  or 
other  allowance  whatsoever,**  for  the 
teaching  of  10  poor  boys  of  the  inhabit- 
ants, is  liable  to  be  rated  to  the  poor  for 
his  occupation  of  the  same;  for  the  ex- 
emption in  the  case  of  Rex  v.  Scott  was 
under  an  act  of  parliament,  by  which  the 
legislature  had  a  right  to  bind  every  |>er- 
Bon ;  but  in  tbe  present  case  the  exemption 
is  by  deed,  and  those  only  who  are  par- 
ties to  a  deed  are  bound  by  it.  Rex  v.  Catt, 

t.  pi.  205. 

3.  In  settlement  by  hiring  and  service,  if  an 
exemption  from  service  at  certain  stated 
tiroes,  form  a  part  of  the  original  contract, 
service  for  a  year  under  sucn  a  hiring  will 
not  gain  a  settlement.  Rex  v.  St.  Agnet, 

ii.  pL  459. 

4.  Persons  exempted  from  serving  the  office 
of  overseer  of  the  poor,       L  pi.  9  to  19. 

OF  EXERCISING  A  TRADE. 

1.  By  5  Eliz.  C.4.  ^  31.  ^  none  may  use  any 
manual  occupation,  except  he  hath  been 
apprentice  to  the  same." 

8.  By  15Car.S.c.l5.  $9.  <*  certain  trades 
are  excepted,  in  which  persons  may  set 
up  without  having  served  seven  years." 

3.  tfy  6  &  7  Will.5.  c.  17.  §  12.  *  if  any  ap- 
prentice shall  discover  and  convict  two  or 
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Vnorc  coiners,  he  may  exercise  a  trade, 
though  he  has  not  fierved  seven  years." 

4.  By  3G.3.C.8.  $  1.  ^*  all  officers^  mari- 
ners, and  soldiers  in  the  King's  service, 
may  exercise  trades  without  having  served 
an  apprenticeship.*' 

5.  By  17G.3.  C.35.  (reciting  5  Eliz.  c4.) 
**  master  dyers  within  the  four  counties, 
may  take  as  many  apprentices  as  they 
please.'* 

6.  Every  man  may  exercise  a  trade  for  his 
own  use;  but  he  cannot  take  an  appren- 
tice^ The  City  of  London*^  case, 

8  Co.  1S9. 

7.  Serving  as  an  apprentice  is  sufficient.  Rex 
V.  Moor,  3  Keb.  400. 

8.  What  trade  shall  be  considered  within 
the  statute*  Bex  ▼.  Plume,      1  Vent.  3S6. 

9.  Exercising  a  trade  by  others  is  within  the 
statute,  Hobbes  v.  Voung,        8  Salk.  610. 

10.  Service  of  apprenticeship  beyond  sea  is 
sufficient,  Rex  v.  Fox,  1  Salk.  67. 

1 1 .  Following  a  trade  for  seven  years  is 
sufficient.  Rex  v.  Maddox,      2  Salk.  615. 

12.  Serving  an  ap^rendcesbip  to  a  trade  not 
mentioned  in  the  statute  is  sufficient.  Rex 
v.  Lister,  Str.  788. 

13.  Serving  an  apprenticeship  to  a  new  trade 
is  sufficient.  Rex  v.  Monro, 

1  Bar.  K.  B.  277 

14.  But  the  mere  exercue  of  a  trade  for 
seven  years  leenu  not  to  be  sufficient, 
Rex  V.  Morrice,  1  Bar.  K.  B.  367. 

15.  Exercising  a  trade  seven  years  without 
any  prosecution  with  effisct,  is  a  sufficient 
qualification,  WaUen  v.  SoUon, 

2  Bhc  Rep.  255. 

16.  If  one  of  two  partners  have  served  an 
apprenticeship,  tne  other  is  thereby  pro- 
tected from  tne  restraint  and  penalties  of 
the  statutes,  Raymond  v.  Chace,  1  Burr.  2. 

17.  A  man  may  exerdse  as  many  trades  as 
he  has  worked  at,  or  served  to,  for  seven 
years,  French  v.  Adamt,         2  Wils.  168. 

18.  The  quarter  sessions  may  proceed  by 

information  on  the  statute  S  Eliz.  c.4.  for 

exercising  a  trade,  not  having  served  an 

apprenticeship  for  seven  years,  Farren  v. 

WilUarhi,  Cowp.  369. 

19.  A  bye-law  made  by  a  company  in  a  cor. 
poration,  to  restrain  the  number  of  ap- 
prentices to  be  taken  by  any  of  the  mem- 
bers, is  void.  Rex  v.  7%e  Coopers*  Company 
of  Newcastle,  7  T.  R.645. 

EXTRA-PAROCHIAL  PLACES. 

1.  Overseers  may  be  appointed  for  an  extra- 
parochial  place,  if  it  be  A  vill.  Dotting  v. 
Stokclane,  i.  pi.  46. 

3.  And  accordin^y  overseers  have  been  ap- 
pointed for  a  vill  consisting  of  divers  sub- 


stantial freeholders,  though  h  was  no 
of  any  parish ;  had  been  time  out  of  mind 
extra-parochial,  without  church,  chapel, 
or  parochial  rights;  and  had  never  had 
overseers,  Rex  v.  Rufford,  i.  pi.  47. 

5.  But  the  extra-parochial  place  imsst  te  m 
mil,  or  9i  reputed  mil;  ana  therefore  where 
it  was  found  that  an  extr»-parochial  place 
was  not,  nor  ever  had  been,  a  township  or 
village,  or  had  ever  been  reputed  to  be  a 
township  or  village,  it  was  held  that  OTei»- 
seers  could  not  1^  appointed,  Re»  y.  Wei- 
beck,  L  )4.50l 

4.  So  the  sites  and  areas  of  andeot  cathe- 
drals, coileses,  and  inns  of  court,  being 
extraF-parochial,  and  not  vilh  either  legally 
or  by  reputation,  are  not  liaUe  to  the 
appomtment  of  overseers.  Rex  ▼.  Pieiem' 
borough,  i.  pi.  59. 

5.  Therefore  chambers  in  an  inn  ef  court 
are  not  rateable  to  the  poor,  Ufaxon  v. 
HorsenaU,  i.  pi.  1S3. 

6.  The  previous  question  upon  thia  point 
always  is,  **•  Whether  the  extra-parochial 
place  shall  be  taken,  in  legal  constm'ction, 
to  be  a  mil**  Dotting  v.  Slokekmc,  i.  pi:  46. 

7.  An  extra-parochial  place  consisting  of  a 
farm  of  about  500  acres  of  land,  and  of 
two  houses  belonging  to  and  in  the  occtt« 
pation  of  difierent  persons,  of  the  value 
of  300/.  a  year,  and  in  which  no  overaeer 
has  ever  been  appointed,  is  not  a  vtZf/  for 
the  definition  of  a  vill,  ^  ex  phtMux  n««n»- 
sionibus  vicinata^*  must  mean  more  than 
two  bouses.  Rex  v.  Denham,         u  pi:  48. 

8.  So  an  extra-parochial  place  onee  eoti- 
sisting  of  a  capital  mansion-house,  the 
residence  of  a  nobleman,  and  three  Iceep- 
ers*  lodges,  adjoining  to  Uie  park,  but  con- 
verted  into  five  farms,  with  each  a  d^rdl- 
ing-house,  including  the  old  Iddges,  ha  the 
occuimtion  of  diifo^ent  tenants,  is  not  a 
y\\\,Kexy,  Grtrfton,  i.  pl.4S 

9.  But  if  an  extra'^Mtfochial  place  be  re 
puted  a  mil,  though  it  condsts  only  of  s 
mansion-house  and  a  farm*hoase,  oecit 
pied  by  different  persons,  and  bdtii  o 
them,  with  the  estate  thereto  belotigi«^ 
the  property  of  one  person,  yet  oreraeer 
may  be  appointed.  Rex  y.Evford,  L  pL  6G 

10.  An  extra-parochial  place  locally  ntotitei 
within  a  pansh,  may  be  charged  in  wdA  c 
the  parish,  Rex  v.  Boroughfen,    i.  pL  4KXfl 

11.  So  also  the  inhabitants  of  an  extra 
parodiial  place,  may  be  taxed  to  the  v^ic 
of  an  adjdning  parish.  Rex  ▼.  Gareneioi 
Park,  L  pL^i^^ 

IS.  Same  point,  J2r«  ▼.  Boroughfm,  i-  pL  -4  ^  ^ 

15.  By  6 6.  S.  C.31.  **  a  bastard  chaigealii 

or  likely  to  become  chargeable  to  an . 

parockiat  place,  aiav  be  filiated,  &c 

bom  in  and  chargewie  to  a  parab.' 
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14.  TWnfim  wbcfe  an  order  of  filiation 
.  vaiBHde^  ftadog  that  the  child  was  born 

*ii  ibe  fiwdgn  oiByegaU!*  an  extra* 
pmckiil  place,  the  oraer  was  held  good, 
SainBtker,  L  pL598. 

15.  i  \aBa%  kx  a  jear  in  an  extra-parochial 
pboB  ii  good,  so  as  to  render  a  service 
Bsdcr  it  in  another  parish  a  settlement, 
Ra^^SL  Pder^s^  ii.  pL  991 . 

J6L  But  flo  lettlement  can  be  gained  in  an 
cit»|iarocliial  place.  Rex  v.  CoUmglmm 
Ihatf  ii.  pL70. 

17.  Awl  dierefore  if  a  servant  be  hired  for 
ajesr,and  serve  a  jear  under  such  hiring 
ii  IWrnaTf  /mi,  she  cannot  thereby  gain 
ajfCNionent  in  the  parish  in  which  the 
iii  it  situated,  for.  it  is  an  extra-parochial 
phee;  twt  she  shall  be  removed  to  that 
puiih  in  which  she  had  ^ned  a  eettle- 
man  oezt  before  such  binng  and  service, 
itxy.  Si,  Amdrew  Holbonh       il  pi.  408. 

Ii.  For  tbe  justices  cannot  temcnre  a  pauper 
tosD  oun-parochial  place^  Rex  v,  Tom' 
■ffO,  ii.pl.  715. 

^9.  Tkn&ire  where  a  person  had  served 
as  ippRoticeship  within  the  precinct  of 
imanU,  and  afterwards  went  to  live  in 

.  CMaaaelitfrom  whence  he  was  removed 
<9  die  prednct  by  an  order,  stadng  Bride* 
M^ to  be  an  extrapparochtal  place;  it 
«» faid  bf  LoEJ>  Holt,  **  If  a  place  be 
eitia>parocfaial,  and  has  not  the  face  of  a 
jaridi,  the  justices  have  no  authoritv  to 
lead  say  man  thitfaer.  Bridewell  v.  CleAei^ 
mUr  iL  pi.  77tf. 

tti  Aod  therefore  a  removal  to  an  extra- 

•  pnMiiial  place  is  a  nullity,  and  not  af- 
fected faj  not  apf>ealing  from  the  order, 
^«r  r.  Smalc^,  ii.  pi.  89C. 

SI.  Nor  can  they  remove  from  an  extra- 
psrochial  place,  JForesi  of  Dean  y,  Linton^ 

ii.  pi.  777. 

^•^  pauper  being  a  settled  inhabitant  of 

'  1,  nUeqncntly  acquired  a  settlement  in 
tlK  tovnship  of  B.  The  latter  township 
if^oaards  ceased  to  exist  as  a  place  ca^ 
V^  of  maintaining  its  own  poor.  Held 
Mwdistanding,  that  the  previous  settle- 
■catb  A,  having  been  extinguished,  the 
pnper  could  not  be  removed  thither  from 
itbrd  town  as  to  the  place  of  his  last 
1<^  settlement.  Qjuery^  whether  in  such 
>  Qie  a  removal  to  the  parish  of  which 
^  towDsUp  of  B.  formed  a  part,  would 
»t  be  good,  Rex^.  SaighKm  on  the  HUl, 

iL  pl.79S* 

F. 

FAIR. 

'*  ^  lenee  of  a  stall  in  a  fiiir  or  market- 
'^imol  rateable  to  the  poor  in  respect 


of  the  profits  he  derives  therefroiD.  Hoi- 

ledgi^$  case,  i.  pi.  154. 

2.  The  profits  of  a  faur  are  not  rateable  to 

the  poor,  JKatv.  Brograve^        i.  pi.  164. 

FATHER. 

See  MiiNTfiNANcx  of  Rblations  — 
Bastaeos. 

FARMER. 

A  farmer  is  not  liable  to  the  poor's  rate  for 
the  stock  on  his  land ;  but  if  he  keep  a 
larger  stock  than  is  necessaiy  for  the  cul- 
tivation of  his  farm,  he  shall  be  rated 
with  respect  to  such  additional  stock.  Rex 
V.  Barhng,  L  pi.  145. 

FELONY. 
See  Attainoib. 

FERRY. 
flee  Pooa't  Ratz,  vii. 

FISH. 

Fish  are  tithable  by  custom,  and  the  proprie- 
tors of  such  tithes  are  liable  to  be  rated 
to  the  relief  of  the  poor.  Rex  v.  Carfyon 

i.  pi.  190. 

FLEET  PRISON.    . 

I.  The  warden  of  the  Fleet  prison  is  liable 
to  be  rated  to  the  poor  in  respect  to  the 
profits  €k  his  office,  Rexv.  Eylee, 

u  pi.  183. 
9.  A  prisoner  in  the  Fteei,  who  rents  a 
house  within  its  rules  of  10^  a  year,  there- 
by  gains  a  settlement,    iS'^.  MorgareC* 
Westminster  v.  Si,  Martin's  Ludfote^ 

il.  pi.  127. 

FOREIGNERS. 

1.  Foreigners  having  no  place  of  settlement 
cannot  be  removed  mm  the  parish  in 
which  they  land  from  abroad,  to  any  other 
parish,  Cowred^s  case,  ii.  pi.  .75. 

9.  But  if  a  foreigner,  not  having  gained  a 
settlement,  marries  a  woman  who  has  a 
settlement,  the  children  may  be  removed 
to  her  settlement,  Tynlon  v.  King*s  Norton, 

ii.  pi.  49. 

FORESTS. 

The  forests  of  England  are  extrapparochial ; 
but  if  they  lie  within  a  vill,  oveneers  may 
be  appointed,  and  the  inhabitants  rated 
to  the  poor,  Rex  v.  Rt(ffbrd^        u  pi.  47. 

FORGERY. 

By  26  G.2.  C.35.  §  16.  "  persons  convicted 
of  making  a  false  entry  of  marriiige  in  a 
.  e  3 
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parish  register,  or  of  forging  aoy  such 
entry,  or  any  licence,  or  destroving  such 
register-book,  shall  suffer  death. 

FOUNDLINGS. 

1.  A  foundling  child  must  be  provided  for 
hf  the  officers  of  the  parish  or  place  where 
it  is  found ;  and  it  is  not  necessary  that 
they  should  have  any  order  of  justices  for 
this  purpose,  Hayes'y,  Bryant^  L  pi.  516. 

S.  Ana  it  is  settled  m  the  parish  where  found, 
unless  the  place  of  its  birik  can  be  dis- 
covered. The  ea$ei  of  Qaoeh  and  Burton^ 

u.  pi.  S3. 

5.  But  the  place  of  birth  is  only  the  place  of 
settlement  of  a  foundling,  until  the  place 
of  its  father's  or  its  mother's  settlement 
can  be  found,  -Crippiegate  v.  Si,  Saviour's 

ii.  pi.  S7. 

4.  Except  it  be  a  bastard,  and  then  it  is  set- 
tled where  born,  WhUachapel  y.  Stepney, 

ii.  pi.  1. 

FOUNDLING  HOSPITAL. 
See  the  statute  1 5  G.  5.  c.  89. 

FRAUD. 

1.  An  appointment  of  overseers  made  on  a 
Sunday^  is  prima  faae  clandestine  and 
fraudulent,  keg  v.  Butler^  i.  pi.  37. 

5.  If  an  unmarried  woman  with  child  be 
fraudulently  removed  into  a  parish,  her 
child,  though  bom  a  bastard  in  such  parish, 
shall  not  be  settled  tliere,  but  in  the  parish 
from  whence  she  was  fraudulently  re- 
moved, TetiAe^mry  v.  Twining^   ii.  pi.  S. 

3.  If  a  man  who  is  insolvent  has  conveyed 
his  estate  to  trustees  for  the  payment  of 
his  diebts,  and  afterwards,  before  the  trust 
is  performed,  get  fraudulently  into  pos- 
session, a  residence  of  forty  days  will  not 
give  a  settlement,  Rex  v.  St  JMickaePt 
Bath^  ii.  pi.  629. 

4.  And  therefore  if  a  person  convey  his 
estate  to  trustees  to  be  sold,  for  the  pur- 
pose of  paying  off  first  a  mortgage,  after- 
wards his  other  creditors  rateablv,  and 
the  surplus,  if  any,  to  himself,  get  clandes- 
tinely into  the  occupation  of  it,  he  cannot 
thereby  gain  a  settlement.  Id,  ibid, 

5.  Fraud  js  a  fact,  and  must  be  positively 
found  by  the  sessions ;  for  the  court  will 
not  infer  it  from  circumstances,  however 
pregnant,  Bex  v.  Weiion,  ii.  pi.  989. 

6.  For  fraud  is  a  fact  which  must  be  ex- 
pressly found,  Bex  v.  Llanbedergoch, 

u.  pi.  999. 

7.  If  the  sessions  state  all  the  evidence  and 
circumstances,  on  which  thdr  judgment  is 

'  founded  in  a  spedal  case,  tlie  matter  is 


as  much  open  to  the  determinatlmiof  tka 
court  of  king's  bcmch,  as  it  was  to  the  joi* 
tices  at  sessions,  Bex  v.  Tedford,  ii.  pi.  981 

FRIENDLY  SOCIETIES. 

See  Beneht  Societies. 

G. 

GAMING. 

A  master,  by  the  custom  of  London,voAy  tan 
away  bis  apprentice  on  account  of  hii 
frequenting  gaming-houses,  Weodr^e  r. 
Famkam,  i.  pi.  67% 

GAOL. 

See  Relief  or  the  Pooa. 

1.  By  90  G.  J.  c.  36.  ^  bastards  bom  ia  gaol, 
shall  be  settled  in  the  mother's  parish.** 

9.  And  before  this  statnte  it  was  held  tliit 
if  a  woman,  big  with  child^  be  sent  to  tlie 
house  of  correction,  and  be  there  delivered 
of  a  bastard,  it  shall  be  sent  to  that  pariib, 
from  which  the  mother  was  sent  to  tlie 
house  of  correction,  that  being  the  place 
of  her  settlement,  Suckiev  v.  WkMbon, 

II.  pi.  5. 

5.  So  of  bastards  bom  in  a  county  gaol ;  for 
the  gaol  of  a  county  it  with  respect  to  set* 
tlements,  constructively  situated  in  even 
pert  of  the  connty,  and  such  bastardi  fol- 
low the  mother's  settlement,  Elsingf, 
Hereford,  ii.  pi.  10, 

4.  Renting  a  house  of  10/.  a  year  witfam  tbe 
rules  of  TRB  Fleet,  gives  a  settlement,  5^ 
Margaret  ▼.  St*  Moftm^  ii.  pL  127. 

5.  The  warden  of  the  Fleet  is  liable  to  be 
rated  to  the  poor,  Bex  ▼.  Eyies,  i.  pLitf. 

GATE-KEEPERS. 

1.  By  19G.9.  c.84.  §5tf.  gate-keepers  oo 
turnpike-roads,  shall  not  he  removed  iron 
the  toll-house  undl  actually  chargeablei 

2.  A  gatekeeper  who  resides  in  a  turnpike 
house  as  servant  to  the  collector,  may  ther» 
by  gain  a  settlement  in  the  parish,  as  a  per- 
son renting  a  tenement  of  above  iciL  s 
year.  Rex  v.  Detdn^,  ii.  pi.  HS. 

GIPSIES. 
See  VxaBANTB. 


HAMLET. 

1.  A  hamlet,  consisting  of  only  one  house 
and  400  acres  of  land,  which  has  nevei 
been  rated  to  the  poor  of  die  parish  ia 
which  it  is  st^Bted,  cannot  be  chaiged  tc 
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if  k  b*  net «  «/(  altbougd  it  Is  I 

i  pL  S6. 

S.  For  ft  place  must  be  a  vUl  before  separate 
overseers  can  be  appointed,  Ms»  ▼.  Bed' 
JeMdre^  i.  pL  58. 

&  fiat  if  it  be  a  tQI  hy  reputaUon^  it  is  wxU 
ideat,  J2er  t.  Eyford,  i.  pi.  60. 

4.  fitat  in  common  acceptation  hamlet  and 
ftf  are  wed  as  synonymous  terms,  and 
tiwrefiDre  if  A,  be  appointed  aa  one  of 
tkc  ofeneen  of  the  poor  of  the  hamiti  of 
B»  in  the  parish  of  C.,  the  place  B,  shall 
be  intewded  to  be  a  viU,  Rat  t*  Morria, 

LpL65. 

HARYEST-WORKERS. 

Bf  IJ  &  14  Car.  8.  c.  12.  §5.  '^  barvest- 
voilLers  having  a  certificate  from  the 
anniftter  and  parish  officers^  shall  not  be 
sypchended  aa  vagrantft,  nor  shall  they 
gsm  a  settlement  by  retiding  out  of  theu 
ova  parish.** 

HERBAGE  AND  PANNAGE. 

I«  0L  If  the  herbage  and  pannage  of  a  park, 

wjiicfa  b  the  surplusage  over  and  above 

the  competent  and  sufficient  pasture  and 

deeding  of  the  game,  b  rateable  to  the 

poor?  Jonet  ▼.  Maufuell,  i.  pi.  176. 

2l  The  ranger  of  a  royal  park  is  not,  as  such, 

rsteable  to  the  poor  tor  the  herbage  and 

patuiage    of  the   park.    Lord   Bute   v. 

GrtadaO,  i.  pi.  185. 

HERD. 

A  house  or  meadow  with  to/,  a  year,-  in 
wUeh  A  MMMD,  as  a  reward  for  his  tet' 
rices,  is  pennkted  to  live  by  a  number  of 
persons  who  have  a  right  of  common  in 
the  place  where  it  is  situated,  is  a  tenemerUy 
flithoa^  he  pays  ao  rent,  SHwumbtumy* 
Mdkndge,  ii.  pi.  S05. 

HramO  AND  SERVICE. 

Ste  SSTTLEMENT  BY  HlEINO  AND  SsAVICE. 

HOG.RINGER. 

A  person  legally  chosen  hog-ringer  of  a 
parish  for  one  year,  at  the  court-leet  of  a 
Bumor,  gains  a  settlement  by  serving  such 
office^  Bex  v.  WhiiUesea,  ii.  pi.  246. 

HOSPITALS. 

SeeBBTrtsuBtrr. 

i«  lands  given  by  private  donation  to,  the 
Bie  of  a  public  hospital  are  not  thereby 


esempted  from  th^  poor's  rate,  Jaoay- 
auiMs,  i.  pLl43. 

2.  The  officers  who  reside  in  the  respective 
apartments  of  CheUea  HoipUal^  and  use 
such  apartments  as  their  dweUing-houaei^ 
are  rateable  to  the  poor,  Atfr  v.  SnuUl-' 
peaee^  i.  pi.  154. 

3.  fiut  ^i^.  Luke*s  HoipUal  is  not  rateable^ 
for  there  are  no  persons  who  dwell  therein 
in  the  character  of  occupiers,  Be»  t.  St. 
Luke^M^  i.  pLl57. 

4.  Nor  St*  BarihoUmew**  Hoipital, 

i.  pi.  161. 

5.  Bastards  bom  in  hospitab  shall  not  be 
settled  in  the  parish  where  born,  but  shall 
follow  the  mother's  settlement,  13GL5* 
c.  88.  $  5. 

6.  By  9G,5.  C.31.  (8.  '' no  person  ad- 
nutted  into  the  Magdalen  Uoimtal  as  a 
penitent  prostitute,  or  employed  there  as 
a  servant,  shall  thereftiy  gain  a  setdement 
in  the  parish  where  such  hospital  b  situ- 
ated.'' 

7.  By  15  G.  2.  c.  29. "  no  child  recdved  into 
the  Foundling  Hospital  shall,  by  rirtue 
thereof,  gain  any  settlement  in  the  parish/' 
See^lso  13  G.  2.  c.29.    . 

HOUSE. 

1.  Persons  coming  into  houses  rated  to  the 
poor  shall  be  liable  to  the  rate  assessed,  in 
proportion  to  the  time  they  have  occu« 
pied  the  premises,  1 7  G.  2.  c  38.  ^  12* 

2.  If  two  several  houses  are  inhabited  by 
two  families,  they  shall  be  rated  separately, 
though  they  have  but  one  entrance,  Tra- 
cevv.  Talbot^  i.  pi.  121. 

3.  If  the  owner  of  a  house  occupv  part  of 
it,  he  is  liable  to  be  rated  for  Me  whole, 
unless  there  be  a  distinct  occupation  of 
the  rest  by  some  other  person,  Keje  ▼•  St. 
Mary  the  Leu,  L  pl.l31, 

4.  A  rate  on  lands  and  houses  at  Id,  in  the 
pound,  without  making  a  dbtinction  be* 
tween  farms,  dwelling-houses,  and  cot- 
tagesy  b  unequal,  Rex  v.  Btdier, 

i.  pL  127. 

5.  But  whether  houses  are  to  be  rated  in  a 
different  proportion  from  land,  depends  on 
circumstances,  jSat  v.  Sandwich,  i.  pi.  1 28. 

6.  A  house  used  merely  for  the  purpose  of  di- 
vine worship,  is  not  rateable  to  the  poor; 
for  the  owner,  by  preaching  therein,  does 
not  become  an  occupier,  Rex  y.  South- 
work,  i.  pi.  151. 

7.  Therefore  if  a  house  bo  converted  into  m 
conventicle,  and  used  for  no  other  pur- 
poses, it  b  not  rateable  to  the  poor,  Ano' 
nwiious,  i.  pi.  152. 

8.  AUtif  a  house  be  converted  into  a  chapel, 
and  made  to  produce  a  certain  annual 
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f>r^,  rach  profit  b  nteabl*,  rithough  th« 
noitse  is  only  made  use  of  as  a  place  of 
public  ironbip,  Robson  y.  Hyde,  i.  pi.  181. 

9.  But  a  house  converted  into  an  alms- 
'    house,  of  which  no  profit  is  made,  but  is 

entirely  dedicated  to  pumoses  of  charity, 
is  not  rateable,  JRexr.  WMo^    i.  pi.  182. 

10.  A.  bouse  with  a  cardine  machine  shall 
be  rated  additionally  to  the  profits  of  the 
machine.  Rex  v.  Hogg^  i.  pi.  186. 

11.  A  batterv  house,  the  property  of  the 
crown,  and  from  which  the  officer  who 
superintends  it  is  remoreable  at  pleasure, 
is  rateable  if  the  sessions  find  tiiat  such 
officer  is  the  occupier  thereof;  but  other- 

*  wise  queBrCy  Rexi.  HurdU,         i<  pi.  191. 
19.  Houses  built  on  lands  embanked  from 

the  Thames,  in  pursuance  of  7G.  3.  c.87., 
which  vests  those  lands  in  the  owners  free 
from  taxes,  are  not  liable  to  be  assessed 
to  the  general  land-tax  imposed  by  the 

*  S7  G.  5.,  though  such  act  is  conceived  in 
general  terms,  and  is  subseauent  in  point 
of  time  to  the  act  creating  tne  exemption, 

.     WiUutm  V.  PrUchard,  i.  pi.  805. 

17.  Nor  are  such  houses  liable  to  the  rates 
imposed  by  llG.a.  c.19.,  EddingtoHY, 
Borman,  i.  pLl94. 

14.  In  what  manper  renting  a  houMe  snail  be 
conndered  as  a  tenement,  so  as  to  give  a 
settlement,  ii.  p.  81  to  172. 

HOUSEHOLDERS. 

1.  Orerseers  must  be  stated  to  be  ^  substan- 
tial householders  in  the  parish"  in  the  order 
of  appointment.  Rex  v.  WeoMey^  L  pi.  5. 

S.  But  these  words  **  substantial  house- 
holders'' are  to  be  taken  relatively;  and 
therefore  persons  though  jpoor  may  be  ap- 
pointed, if  there  are  no  opulent  house- 
holders in  the  parish,  Rexy,  StMs, 

i.  pi.  7. 

5.  Nor  hare  the  words  **  substantial  house- 
holders" any  reference  to  mx,  and  there- 
fore, if  there  be  no  other  householder,  a 
woman  may  be  appointed.  Rex  v.  Stubbt, 

L  pi.  15. 

HOUSEHOLD  FURNITURE. 

1«  Household  furniture  is  not  rateable  to 
the  poor,  Rexy.  Wfnie,  i.  pi.  199. 

.2.  In  renting  a  tenement  of  10/.  a  year,  if 
the  landlord  furnish  the  tenement,  yet  it 
shall  be  considered  of  that  value  without 
the  furniture^  unless  the  contrary  appear. 
Rex  y,  Wkilechapelf  it.  pL  198. 

HUSBAND  AND  WIFE, 

See  EvioENCB,  j9a«fiifi. 

'  1.  Formerly  a  roan  who  married  a  woman 
liable  to  mamtain  a  poor  relation,  and 


recehed  on  etMe  wkk  her  4m  wmrnage^ 
was  liable  to  maintain  snoh  poor  relatmi, 
Ciiy  of  Westmniter  v.  Gerrard,  i.  pL45<. 

8.  Because  by  the  marriage  he  acquired  and 
possessed  himself  of  the  means  and  funds, 
by  and  out  of  which  the  poor  relation  was 
entitled  to  be  maintaineu,  and  trantH  cum 
onerCy  he  took  the  wife  with  this  charge 
and  burden,  OerrardPt  ease,        L  pi.  457. 

9.  And  therefore  a  husband  was  held  liaHe 
to  maintain  his  wife's  children  by  a  former 
husband.  Rex  ▼.  Si.  Botdplfe^  MdgaU^ 

i.  pi.  444. 

4.  But  the  contrary  b  now  detanmBed, 
TM  y.  Rarritony  L  pi.  458. 

5.  And  therefore  one  who  marries  a  widow, 
having  children  by  her  former  husband,  is 
not  bound  to  maintain  such  children. 
though  they  were  maintained  by  the  wi- 
dow before  her  second  marraige,  wiien 
her  second  husband  acquired  her  former 
means.  Cooper  y.  MarHn,  i.  pL45S. 

6.  But  although  a  husband  is  not  bound 
to  provide  for  the  children  of  his  wife  bj 
a  former  husband,  yet  if  he  take  them  into 
his  boose,  and  they  become  pare  of  his 
family,  he  shall  be  deemed  to  stand  ioco 
pareidu,  and  be  liable  in  a  contnurt  made 
oy  his  wife  for  their  education.  Stone 
V.  Csrr,  iL  pi.  454. 

7.  And  his  maintaininff  such  children  ia  m 
good  consideration  for  a  promise  by  them, 
when  the^  come  of  age,  to  repay  the  ex- 
pences  of  their  maintenance  respectlYelyy 
especially  where  the  second  husband  ia  a 
man  of  small  substance,  and  the  children 
have  a  competent  provision  to  reeeave 
when  they  come  of  age,  which  was  to  ac- 
cumulate for  them  in  the  mean  time,  and 
he  received  no  allowance  out  of  the  fttnd» 
Cooper  T.  Martin,  i.  pL  453. 

8.  If  a  husband  be  impotent,  the  cbildren 
are  bastards,  Foxcrojf^  case,     i.  pL  400i. 

9.  But  the  impotency  must  be  positive,  Xio- 
max  V.  Holmden,  L  pi.  •498. 

10.  To  bastardiie  the  issue  of  a  marriesl 
woman,  it  must  be  proved  that  the  hu*- 
band  had  no  access,  Pendrel  ▼•  Pendr^i^ 

i.  pi.  49'^, 

1 1 .  A  wife  may  prove  erimkud  conoe 
but  not  aoa^aeottf.  Rex  ▼.  Reai^^, 

i.  pi.       

18.  If  non-access  be  proved,  the  justices  ma^j 
make  an  order  of  bastardy  witliout  era- 
omring  whether  the  husband  be  alive  <»a 
dead.  Rex  ▼.  SedaU,  i.  pL  SO^ 

15.  But  it  cannot  be  made  on  the  wile^a 
testimony  alone.  Rex  y,  Rooke,  L  pi.  50^ 
14.  But  it  may  be  made  on  other  evidence 
than  the  husband's  non-access,  nosipM>« 
▼.  Sauf,  i.  pL 
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15.  A  vile  fihatt  toke  her  bustapd^f  lettle- 
meoc,  Appoiens  ▼.  Dmuufeii,      ii.  pi.  102. 

16.  The  reiidenoe  of  a  wife  apon  ner  hus- 
band's estate  will  not  cbai^  her  bus- 
bmcf  s  settlenenty  Ber  ▼•  Aytharp  Rood' 
mt,  ii.  pi.  104. 

17.  TbeaettkoieDt  of  the  wile  is  suspended 
dvinf  the  coverture;  but  if  her  husband 
liave  no  settlement,  or  it  cannot  be  found, 
if  she  become  poor,  she  shall  be  sent  to 
the  setttement  she  bad  gained  in  her  own 
ririit,  Beg  ▼.  Wiiabro*  Oreen,    ii.  p).  105. 

18.  ror  in  such  cases  her  settlement  is  not 
soneaded  dniing  the  coverture,  Appoiens 
V.  JhauweU,  ii.  pi.  106. 

19.  Tbns  where  the  pauper  had  married  an 
/rttftsttior,  who  had  gained  no  settlement 
in  EhgUnd  that  his  wife  had  ever  beard 
o(  she  was  held  entitled  to  maintenance 
Aom  the  parish  in  which  she  was  settled 
in  her  own  right,  although  she  bad  beard 
tiro  months  before  her  removal,  that  her 
hosband  was  still  alive,  and  believed  the 
iafbnnation  to  be  true;  for  a  maiden 
settlement  continues  through  life  ff  an- 
other settlement  be  not  acquired,  Re»  v. 
St.  BaUdpk  Biekopsgate^  ii.  pi.  109. 

SO.  A  wife  may  be  removed  aloue  to  her 
hednad's  settlement,  St.  Mkhaei  Bath  v. 
Numuy^  ii.pl.  110. 

it.  And  on  the  removal  of  a  woman  as  a 
aiSf^the  place  wBxaB,&c.  shall  be  intended 
tlie  piaee  of  her  husband's  settlement. 
Ret  w,  IromadoH,  ii«pl.  111. 

D.  Therefore  the  remofval  of  M»  B.  as  the 
wfe  of  A  H.  is  good,  without  stating  that 
die  place  WHsas,  &c  was  her  own  settle- 
ment, or  her  settlement  in  right  of  her  hus- 
band; for  it  ia  her  ''last  Iml  settlement," 
which  BRut  be  that  of  her  husband,  Bex  v. 
fiani^r  ^o/^cm,  ii.pL  112. 

<^  m  if  the-  absence  of  the  husband  be 
oolj  temponury,  and  the  wife  be  removed 
to  any  place  co  nmmne  as  the  imfe^  it  shall 
W  presumed  that  the  place  to  which  she 
niCDoved  is  the  place  of  her  husband's 
Kttlement,  although  it  be  not  so  stated  in 
die  Older  of  removal.  Beat  ▼.  Hmxworth, 

iL  pi.  1 15. 

<4-  S.P.  Beg  T.  Leighy  ii.  pi.  116. 

^  If  a  fore^nar,  the  husband  of  an  English 
voman,  whose  fiither  was  certificated, 
jive  with  and  aupport  his  wife  and  family 
in  the  certificatea  parish,  without  baring 
gned  a  secernent,  his  wife,  althouahshe 
ttks  temporary  relief  from  the  certificated 
parish,  cannot  be  removed  from  him  to 
the  pvish  from  which  her  fiuher  was  cer- 
tificated, and  in  which  she  was  settled  by 
pvtntage,  Jiey  V.  CM0<o»,       ii.pl  110. 

il  On  the  removal  of  a  n^,  it  is  enoogfa. 


in  the  first  instance,  to  prove  her  maiden 
settlement,  Bex  v.  B^on^         ii.  pi.  114. 

27.  For  it  may  be  the  husband  had  no  settle- 
ment, and  if  he  has,  her  maiden  settlo- 
ment  continues,  until  that  which  she  has 
in  right  of  her  husband  is  discovered,  Bex 
V.  Woodsford^  ii.  pi.  1 18. 

28.  And  the  pretumption  that  she  has  a 
settlement  in  right  of  her  husband,  cannot 
be  set  up  against  the  fact  of  her  maiden 
settlement;  for  that  settlement  shall  be 
presumed  her  husband's  settlement,  until 
the  contraiy  be  shown,  Bex  v.  HetUor, 

ii.pl.  119. 

29.  If  husband  and  wife  be  certificated,  and 
the  wife  be  removed  to  the  certifyinc 
parish  b^  an  order  which  is  unappcaled 
from,  this  concludes  the  husband's  settle- 
ment to  be  in  the  same  parish,  though  she 
was  not  removed  as  bis  wife,  and  he  had 
gained  a  settlement  in  the  parish  to  which 
the  certificate  was  given,  SiexY.  Towcester^ 

iL  pi.  120. 
.^O.  A  wife  whose  husband  is  abroad  may 
gain  a  settlement  by  Airii^ before  his  death, 
and  a  contkiMed  service  under  such  hiring 
for  a  year  after  his  death,  although  his 
death  was  not  known  until  the  year  com- 
menced, Bex  v.  Hensingham,     ii.  pL  117. 

31.  Formerly  the  declaration  of  a  husband, 
while  liring,  respecting  his  settlement, 
was  admissible  evidence  after  his  death, 
Bex  V.  SL  Sepuiehr^s,  iL  pi.  482. 

32.  See  also  Bex  v.  Bury,  ii.  pi.  825. 

53.  And  Bex  v.  St.  Michael  Bath^ 

iL  pL  601. 

54.  But  now  neither  the  hearsay  of  a  jpauper 
who  is  dead,  nor  his  ex  parte  examination 
in  writing,  taken  on  oatn  befbre  two  ma- 
gistrates, touching  his  settlement,  are  ad- 
missible eridence  of  such  settlement,  Bex 
V.  Ferry  Frystone,  ii.  pi.  487. 

Z$.  S.  P.  Bex  V.  Nwuham  Courtneif, 

ij.pL485. 

56.  S.  P.  Bex  V.  AbergmUy,         iL  pL  488. 

57.  The  husband  of  an  administratrix  who 
is  entitled  as  a  trustee  to  a  lease  for  years, 
is  not  removable  from  such  an  estate^  and 
by  a  residence  of  40  days  thereon,  gains  a 
settlement,  Mursley  v.  Gratidborough, 

ii.  pL  609. 

38.  A  wife  who  on  being  lefb  by  her  hus- 
band, goes  and  resides  on  his  estate  40 
days  by  herself,  does  not  thereby  gain  a 
settlement  for  her  husband,  and  therefbre 
not  for  herself  or  her  children,  Bex  v. 
AMfop  Booding,  iL  pi.  6 1 6. 

59.  The  husband  of  a  woman  who  is  pos- 
sessed of  a  cottace  oonvejred  to  her  by  a 
person  who  had  been  m  possession  50 
years,  shall  gain  a  settlement  by  40  daya^ 
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residence  on  inch  estates  although  the 
ftersoD  coDTeviiig  it  to  die  wife  had  no 
title.  Rex  ▼.  JBrimgwyn,  ii.  pi.  685. 

40.  A  conreyance  after  marriage  by  a  wife's 
fiither  to  the  husband  only  of  an  estate 
under  the  value  of  30/.»  it  appearing  to  be 
sranted  on  natural  afiection,  and  intended 
for  the  use  of  both  husband  and  wife^  is 
not  a  purchase  within  the  statute  of 
9  G.  1.  c.  7.  §  5.,  jRex  ▼.  Chmiton^ 

ii.  pL  695. 

41.  A  husband  may  gain  a  settlement  by 
residing  on  an  estate,  vested  in  trustees 
for  the  sqMurate  use  of  his  wife.  Rex  v. 
OfiktmAj  ii.  pi.  656. 

42.  If  a  single  woman  purchase  a  leasehold 
tenement  for  eL  for  the  remainder  of 
1000  years,  and  afterwards  marries,  the 
husband  by  a  residence  on  the  premises 

.  gains  a  sctdement,  Rex  v.  Ilminffony 

u.  pL  682. 

45.  If  husband  and  wife  be  certificated,  and 
the  husband  purchase  an  estate  in  Uie 
certificated  parish,  the  wife  and  her  child- 
ren bom  under  such  certificatei,  gain  a 
settlement  by  a  residence  of  40  days  on 
this  estate,  after  her  husband's  death.  Rex 
V.Lcmg  Wittenham,  ii.  pi.  686. 

44*  If  a  parish  give  a  certificate  to  a  man  and 
woman  as  husband  and  wife,  such  parish 
cannot  afterwards  controvert  the  fact  of 
marriage.  Rear  v.  ffeadeom,       ii.  pU  734. 

45.  See  also  Rex  v.  Iptley,  ii.  pi.  758. 

HUSBANDMAN. 

A  husbandman,  thou^  he  has  actually 
served  three  years  in  the  militia  and  i's 
married,  may  be  removed.  Rex  v.  Gwenop, 

ii.  pi.  692. 

I. 

IDIOT. 

1.  An  apprentice  appearing  to  be  an  uSot, 
may  be  dischai^ed  firom  his  indentures, 
Anon.  ].  pl.669. 

9.  The  taibe^s  settlement  shall  be  conferred 
on  his  legitimate  child,  diough  such  child 
be  an  idiot,  JSanPt  case,  ii.  pi.  54, 

INCORPORATED  DISTRICTS. 

1.  By  22  G.5.  C.85.  §  1.  "  so  much  of  9  G.  1. 
c.  7.,  as  respects  hiring  out  the  poor,  is  re- 
pealed as  to  incorporated  parishes." 

8.  By  22  G,3.  C85.  §  2.  *^  Visitors  and  guar- 
dians of  incorposated  parishes  may  make 
agreements  for  the  diet  and  dothinc,  &c., 
of  persons  sent  to  the  poor  houses.'' 

J.  See  22  G.  5.  c.  65.  §  3.  *«  conditions  on 
which  parishes  shall  be  entitled  to  the 


benefits  of  this  act"    And  see  55&3. 
c.55« 

4.  By  22 G.5.  &85.  §  4.  « two  or  moreps- 
risbes  may  unite,  with  the  approbetioD  of 
two  justices,  for  the  purpose  of  thb  ad." 
But  see  55  G.  5.  c  55. 

5.  By  22  G.  5.  c.  85.  §  5.  <"  pvisbcs  more 
than  ten  miles  distant  firom  the  poor- 
bouse  excluded." 

6.  By  22  G.J.  c.85.§  6.  ^  notice  for  meet^ 
ings  to  be  given  in  the  churdi,  Ac— qu- 
lification  of  voters." 

7.  By  22  G.  5.  c.  85.  §  7 .  '^  mstices  to  appoint 
a  guardian  for  each  parish,  &c-*Duty  aod 
powers  of  the  guardians." 

8.  By22G.5.  c85.§8.  ^  churchwarden  OT 
overseer  to  receive  the  poor's  rate«-liov 
to  be  applied." 

9.  By  S2  G.  5.  c.85.  §  9.  <<  justices  to  appoint 
a  governor  of  each  poor-house." 

10.  By  ^9  G.5.  c.85.  §  10.  <*  direedomfar 
the  appointment  of  viritors— visitors  oisjr 
appoint  a  deputy-governor,  kc^  to  ob^ 
the  visitor." 

1.  By  22G.3.  c83.§  11.  **  single  pariibef 
may  have  a  visitor  appoioted." 

2.  By  22  G.3,  c.  85. 6  IS.  **  a  treasuer  to 
be  appointed — his  duty." 

5.  By  22  G.J.  C.6J.  §  15.  **  vacancies  oecs^ 
sioned  by  death  of  officers,  &c.  how  to  be 
supplied." 

4.  By  22  G.  5.  c  8J.  §  14.  ''  at  what  time 
the  offices  of  guardian,  governor,  Ac,  sbsli 
determine." 

5.  By  22  G.5,  c.85.  §  15.  ''justices  in  S 
difierent  limit  may  act  in  certain  cases." 

6.  By  22  G.  J.  c.  83.  §  16.  ''justices  mj 
appoint  mecial  sessions  for  esecutifig  the 
powers  or  this  act." 

7.  By  22  G.  5.  c.  83.  §  17.  "  guardians  dull 
provide  houses  and  proper  utensils,"  &c. 

8.  By  22  G.J.  c.  83.  f  16.  **  pooNhouioib 
where  to  be  situated." 

9.  By  22  G.  3.  c.85. §  19.  ^  on  what  cod- 
ditions  lands,  &c.,  shall  be  rented." 

2a  By  22  G.  3.  c.  85.§  2a  "  buildiogi  to  be 
pidd  for  by  the  guardians;  visitors  and 

Siardians  empowered  to  borrow  money*** 
ut  see  45  G.  3.  c.  no.  by  which  part  oi 
this  clause  is  repealed. 

21.  By  22  Q.3.  c  83.  §  2K  "  visitors  and 
guardians  to  be  incorporated— theii 
name." 

22.  By  22  G.J.  c.  85.  §22.  "  incaparitsfwi 
persons  empowered  to  sell  lands/'  &c. 

23.  BvSSG.S.  c8J.§2J."mQneypaidibi 

such  lands,  &c.  to  be  laid  out  in  the  pu^ 
chase  of  other  lands,  Ac,  to  be  settled  tc 
the  same  uses." 

24.  Bj  22  G.  3.  C.  83.  §94.  "  poor  to  b( 

maintained  at  the  general  expence  of  tbc 
reflective  perishes—guardians  to  meei 
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BOBlUf— treoiorer  at  each  meetiiig  to 
nodnce  an  acoount  of  the  debt  incitfred 
tor ammb,  furniture,  &c.— -and  also  an 
aocmat  of  the  victuals,  beer,  &&,  uied  in 
diepoofklioiiie.*' 

25.  Bf »  G.  3.  c  85.  §  S5.  "  penalty  on 
penoM  nfiniDg  to  deliver  up  poor's  rate, 
^afiff  proper  demand." 

U,J^2s6. 3.  c.  85.  §  26.  **  penalty  on 
^aniifliis  who  shall  neglect  to  attend 
Dooiiilj  meetings." 

37.  B;  ss  G.  3.  c  85.  §  S7.  **  waste  lands 
s^nniiig  to  poor-houses  mty  he  inclosed, 
vitii  consent  of  the  lord  or  the  manor," 

tt.Bf  »G.5.  c.85.§88.  **  persons  sent 
topoor-hoases  to  ddiver  an  order  signed 
1^8  guardian." 

».  By  22  G.5.  c  85.  §  29.  '^  what  persons 
Bar  be  lent  to  the  poor-houses." 

so,  By  22  G.  3,  c  85.  §  50.  <*  how  poor 
diiUmi  are  to  be  provided  for." 

su  Bf  28  G.  5.  c.  83.  §  51.  **  idle  oersons 
wWi  neglect  to  provide  for  their  nunilies 
tbtt  be  prosecuted  by  the  guardians." 

S3.  Bj22G.5.  C.85.  §  52.  ^*  how  guarctians 
vt  A)  proceed,  rektive  to  poor  persons 
%fe  cannot  get  employment." 

Si'  Bf  22  G.s.  C.89.  $  55.  "  guardians  to 
pnmde  suitable  clothing  for  the  persons 
they  seed  to  the  poor  houses." 

M.  %ssG.3.  C.85.  {  54.  **  rules  and  or- 
dcn  contained  in  the  schedule  to  be  ob- 
scrred  at  the  poor-houses^" 

35.  By  S2  G.3.  c.85.  §  55.  ^  justices,  on 
ooaqdaint  that  any  guardian  hath  refused 
reiief  to  any  poor  person,  may  direct  such 
goardian  to  send  the  complainant  to  the 
poor-bouse :  if  the  justice  shall  find  that 
ibecoaiplainant  is  an  idle  peiBon,  he  may 
oonnit  him  to  the  house  of  correction. 

M»  B^  9S  0.3.  G.85.  ( 58.  **  guardians  not 
to  be  summoned  before  the  justice^  unless 
tbeeomplainant  shall  have  applied  both 
tothegoardian  and  visitor." 

'^•%SSG.5.  c.85.  §57.  '<  application  of 
peabies  inflicted  on  guardians." 

^  Bf  tt  0«8.  c85.  §  58.  **  directions  re- 
^to  such  poor  persons  who  shall  be 
Ated  with  sickness,  Ac,  when  at  a  dis- 
tBBtt  from  their  parish." 

**Bf9sG.5.c85.§59.  ''not  to  alter  the 
wment  of  any  person,"  &c. 

^%tsG.5.  c.85.  $40. «  penally  on  per. 
ans  who  shall  embenleor  waste  gcAxIs, 
^  eomutted  to  their  care  in  any  poor* 


^\By  ftO.s.  c.85.  $41.  **  penal^  on  en- 
^  or  removing  pregnant  women,  &c., 
^  ene  paiish  to  another,  without  an 
o^froQ  two  josdcesb'* 

**•  % 82 G.5. c.85.  §  42.  " penalty  on  vi- 


ritors,  goardiaBs,  and  govemon,  who  shall 
not  furnish  pronsions,  &c.  for  the  poor- 
house  to  which  they  belong." 
45.  By  22  G. 3.  c85.  $45.  **  guardians,  with 
the  approbation  of  the  panshionefs,  may 
sell  houses  provided  by  the  parish  for  the 
poor  thereof." 

44.  By  22  G.3.  c.85.  $  44.  ^  this  act  not  to 
extend  to  any  place  which  shall  not  adopt 
the  provisions  thereof" 

45.  ^Jr  22  G.S.  c85.  $  45.  *  penalties  and 
forfeitures  how  to  be  recovered  and  ap- 
plied." 

46.  By  22  G. 5.  c.85.  $46.  **  persons  ag- 
grieved may  appeal  to  the  quarter  sessions, 
whose  determination  shall  be  final." 

47.  Where  the  guardian  and  visitor  of  a  p». 
rish,  which  had  adqited  the  provisions  of 
the  statute  M  G.5.  c  85.  upon  application 
to  them  for  relief  by  a  pauper  tor  herself 
and  children,  direct6d  them  to  be  received 
into  the  poor-house ;  held,  that  one  justice 
had  not  any  jurisdiction,  upon  complaint 
to  him  by  the  pauper,  to  order  relief  out 
of  the  poor*house ;  and  therefore  where 
defendant  was  convicted  in  a  penalty  for 
disobeying  such  order,  which  conviction 
was  confirmed  at  the  seuiona^  the  court 
quashed  the  order  of  sessions,  JU»  v. 

48.  Two  justices  in  pett^  sessioiM  may  direct 
the  regulations  prescnbed  by  22  0»5,  g»85. 
and49G.5.  C.124.  $5. 

49.  Two  justices  may  direct  the  regnlatione 
specified  in  schedule  of  22  Q,5.  c.85.,  to 
be  observed  in  work-houses,  where  no 
master  or  niistresa  is  appohited  to  super- 

.  intend,  and  may  alter  such  regulations, 
50G«5.  c.50.$l. 

50.  Contractors  for  providing  for  the  poor, 
shall  be  subject  to  the  jurisdiction  of  the 
justices,  as  overseers  of  the  poor.  Id,  §  2. 

51.  Justices  may  appoint  the  keeper  of  the 
workhouse  to  be  governor.  Id,  $5. 

52.  Penalty  OB  embexxling  goods,    /d.$4. 

INDEMNITY. 
See  Bastaads. 

INDENTURES. 
See  Appbbhticbs. 

INDICTMENT. 

1.  An  indictment  will  lie  against  the  church- 
wardens of  a  parish,  for  refusing  to  join 
with  the  overseers  in  making  a  poor's 
nte^  Meg  v.  Amoidf  i.jpL  20. 

2.  An  indictment  will  lie  for  disobeying  an 
order  of  sessions,  to  pay  costs,  on  the  dis- 
mission of  an .  appeal  from  a.  poet's  rate^ 
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notwitfafltanding  the  17  G.s.  c.58.  ghres  a 
remedy  by  distreflSy  ReM  y.  Bycet 

i.  pi.  559. 

5.  An  indictment  will  lie  against  oveneen, 

for  reftning  to  make  a  rate  to  reimburse 

constablesy  Beje  ▼.  Barlow^        i.  pi.  969. 

4.  An  indictment  will  lie  against  oferseers, 
for  refusing  to  account  within  the  time 
limited,  for  the  monies  they  have  received 
for  the  relief  of  the  poor,  Rex  v.  Com^ 
ningt^  !•  pL  570. 

5.  And  in  inch  an  indictment  it  is  not  neces- 
sary to  set  forth  the  sums  of  mon^  re- 

-  ceived.  Id*  ibid. 

6.  And  it  is  good,  though  it  charge  that  they 
et  vterque  eorum  did  convert  the  monev; 
for  the  cheat  of  one  is  the  cheat  of  the 
other,  Id.  ibid, 

7.  An  indictment  will  lie  against  ovmeers 
for  not  relieving  the  poor,  or  for  relieving 
them  unneeessarily,  Tawneyh  case, 

i.  pi.  371. 

8.  An  indictment  will  lie  for  disobeymg  any 
order  of  the  justices,  Rex  v.  SmUh^ 

i.  pi.  461. 

9.  An  indictmoit  lies  for  refusing  to  accept 
'    the  office  of  overseer,  or  for  disobedience 

to  an  order  of  justices,  or  to  an  act  of 
.    parliament.  Rex  v.  Jonet^  i*  pi.  577. 

la  An  indictment  lies  against  overseers,  for 

not  receiving  a  pauper  removed  by  an  or* 
.    der  of  justices,  Rex  v.  Damt^  ei  aL 

L  pL  579. 
11.  Same  enacted  by  15  ftuCar.S.  CIS.  $5. 
IS.  And  in  general  the  Ckmrt  will  not  quash 
•    an  indictment  against  an  overseer,  but 

-  will  drive  him  to  denmr^  Rex  v.  Pard^^ 

i  pi.  580. 
15.  An  indictment  lies  for  disobemg  an  or- 
.    der  of  maintenanoe,  Rex  v.  JZoMifON, 

i.  pL  455. 

14.  In  an  indictment  on  the  19  G.J.  c.7S. 
for  the  relief  of  substitntes  in  the  militia, 

.  the  order  of  maintenance  must  be  stated 
.  or  idluded  to;  and  the  orders  of  reim- 
bursement must  be  made. at  the  same 
time  with  the  order  of  maintenance,  di- 
recting that  whatsoever  shall  be  paid  un- 
der uc  one,  shall  be  r^aid  under  the 
other.  Rex  v.  Whke^  L  i>l.  479. 

15.  And  where  the  jurisdiction  exercised,  is 
founded  on  a  former  order,  a  general  re- 
ference to  such  order  is  not  su&ient.  Rex 
V.  Whuhip,  L  pi.  466. 

16.  But  an  indictment  on  SI  G.5.  c  51.  for 
disobeying  an  order  of  sessionsy  on  an  ap- 

:  peal  against  servants'  tax,  need  not  state 
the  proceedings  before  the  justices.  Rex 
V.  Myttotty  L  pi.  479  fi. 

17.  An  indictment  that  the  defendant  was 
appointed  **  overseer  of  the  parish  of  ^.," 

.    and  that  ha  afterwards  .refused  "  to  take 


the  said  office  of  overseer  of  Ike  parish  to 
which  he  was  so  eppcunted,"  is  jsood  on 
demurrer.  Rex  v.  Burder,  l  pL  41. 

INFANT. 

I.  An  infant,  whether  l^ttimate  or  ill^ti- 
mate,  shall,  until  it  attains  the  age  of  seven 
years,  be  removed  with  its  mother  formuv 
ture,  although  settled  in  a  difierent  parish, 
Rex  V.  Hem&ngton,  i.  pi.  515. 

S.  An  infant  bastard  left  unprovided  for, 
must  be  maintained  by  riie  parish,  and  for 
this  an  order  of  justices  is  not  necessary, 
Haye  v.  Bryont^  L  pi.  516. 

5.  An  infieint  who  has  bound  himself  appren- 
tice cannot  be  sued  on  the  covenant  of  bis 
indentures,  Giiberi  v.  Fletcker,  i.  pi.  6M. 

4.  And  therefore  the  father  or  some  friaMl 
usually  joins  in  the  indentures,  who  be- 
comes hable  for  the  performance  of  all  the 
covenants,  even  those  which  were  to  be 
performed  by  the  apprentice  hiroielf, 
Branch  v.  Emngton^  i.  pi.  §S9. 

5.  For  the  very  end  of  binding  the  father  or 
friend  is,  that  they  may  answer  for  the 
wrong  which  may  be  done  by  the  appren- 
tice to  his  master,  WhUley  v.  Lcfhu, 

i.  pi.  699b 

6.  If  a  poor  infant  bind  himself  apprentice, 
the  allowance  of  the  justices  is  not  neces- 
sary. Rex  V.  St.  Mary  Reading,  L  p<.  705. 

7.  An  infant  apprentice  cannot  consent  to 
the  cancelling  of  his  indentures.  Rex  v. 
Eccieeal  BieHow^  !.  pi.  71 1 . 

8.  Nor  can  the  indentures  of  a  parish  ap- 

Erentice  be  cancelled  by  his  consent  after 
e  comes  of  age ;  for  the  legblatore  hsi 
made  the  consent  of  others  necessaiy  in 
thb  case.  Rex  v.  Langhtan,         i  pi*  716. 

9.  But  see  Rex  v.  Sarmirionf        i.  pl<  718. 

10.  For  his  consent,  being  under  age,  is 
exactly  as  if  he  had  given  no  consent ; 
be  cannot,  as  an  infant,  consent  to  his  own 
dischaige;,  Rex  v.  Auttery,  i.  pL  709. 

INFORMATION. 

I.  An  information  in  the  nature  oignotpar' 
ranto  will  not  lie  against  a  churchwarden  > 
for  if  he  be  wrongfully  admitted  to  b» 
office,  yet  this  is  no  nsuipation  on  the 
rights  of  the  crown.  Rex  v.  Dandmeyf 

i.  pi.  558. 

S.  An  informadon  lies  against  an .  of  erseer 
for  removing  a  pauper  to  prevent  htf  be- 
coming chaiieahle,  Rexv^Buabyt 

i.pL575. 

5.  But  if  an  overseer  make  an  ^teatioiB^ 
a  poor  rate,  afte»it  has  been  allow^  vf 
two  justices,  with  the  a|^robation  of  tbe 
justices,  an  information  will  not  li^  ^^ 
y.BarraU,  i.pL58«. 
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4.  ibybfiation  wiU  lic^  Cmt  eonipiring  to 
takea«7  ao  mfimt  out  of  the  cuitody  of 
hcriHttilife  firther,  Bex  ▼.  Con^l^ 

L  pi.  515. 

INROLLMENT. 

See  Apf  RXNTiCES. 

IRREMOVABLE  PERSONS. 

L  One  who  k  reiident  on  an  estate  |j;nuited 
to«luoifi»r]ifes»  in  consideration  of  two 
laioeH  fine,  and  one  shilling  rent*  is  irre- 
■onMe  therefroin,  although  actually 
cko^esble;  and  although  he  cannot  gain 
itfttifflMPt  by  ibr^  dajv*  residence,  as  on 
U»  onvn  estate  under  9  G,  1.,  the  consider- 
adoB  bong  uader  50^  Re»  y.  Miuiky^ 

iL  pL  645. 

1  For  by  Ms^ena  Charta  **  none  shall  be 
(iacM  of  his  freehold ;  and  therefore 
i  «ife|  vbo,  on  being  left  by  her  husband, 
9«  sod  resides  on  his  estate  for  forty 
^  by  herself*  although  she  does  not 

again  a  settlement*  cannot  be  re> 
worn  the  parish*"  Rex  v.  Auihorp 
1m%  iL  id.  «16. 

&iid  to  render  the  party  irremovable* 
f^  rsadenoe  need  not  be  on  the  estatei 
ifit  bets  the  pariah  it  is  sufficient,  B^tc  t. 
tew,  ii.  pi.  675. 

4.  £ren  though  he  is  only  in  the  parish  for 
tb  pwpose  of  making  repairs  on  the 
aiifie,jR«r  ▼.  HougkUm  le  4»rM^* 

iu  pL  678. 

&  Where  a  son*  having  agreed  to  purchase 

tpieoe  of  bnd  foe  65L,  applied  to  his 

vher,  who  oonaentad  to  adnmeeflO/.  left 

to  hn  wife,  on  condition  that  a  house 

ihooU  be  built  on  die  land  by  the  ton* 

^U  the  fiidier  and  mother  were  to  have 

^their  lives  and  the  life  of  the  survivor, 

■Aafiervards  the  same  to  go  to  the  son* 

hit  the  itther  and  mother  wcff«  not  to 

^  or  (Sspoie  of  it*  nor  to  take  any  other 

W^  into  tlMB  bouse:  but  this  agreement 

*>  oaly  by  parol;  and  afterwards  the 

^  adniaced  the  5N>/.,  and  the  son 

Mifleted  the  purchase,  and  the  land  was 

^"*^«d  to  hun  in  fee;  and  he  built  a 

■<»«,  of  which  the  fether  and  mother 

took  posseision  with  his  consent,  and  lived 

to  it  tor  three  Tears*  without  paying  any 

toot,  when  the  atfaer  died,  and  the  mother 

^ftooed  hi  possession.    Held*  that  the 

^■^  ^  not  gam  a  settlement  by  the 

toadcBoe  on  the  bmd*  nor  was  the  mother 

*"M  to  reside  on  it  irremovably.  IU» 

';*oaAm,  ii.  pi.  701. 

^■r>ftl0W.5wC.ll«  <<  certiacated  per- 
[Jtotfe  irremovable  until  actually  chaige- , 


7.  And  a  certiflcaled  person  who  never  askt 
relief*  cannot  be  considered  as  actually 
chaii^eable*  Rex  v.  Si.  Mary  Wesipori, 

ii.  pi.  693. 

8.  **  Officers*  mariners,  and  soldiers  who 
have  set  up  trades  in  any  parish*  are  irre- 
movable until  chargeable.*' 

0.  By  15  G.5.  c.84.  **  gate-keepers  on  tivn- 
pike  roads  are  irremovable  until  actiudly 
chaigeable. 

10.  By  S4  0.5.  C.5.  ^officers,  mariners* 
soldiers*  and  marines*  who  have  been  in 
service  since  1769,  and  have  set  up  trades, 
are  irremovable  until  actually  charge- 
able." 

11.  By  5r40.8.  C.6.  'the  S4  0.S.  c3.  is 
extended  to  militia-men  and  fencibles 
who  have  served  three  years*  and  been 
honourably  disdiarged." 

IS.  By  S6  G.  3.  c.  107.  **  the  above  provisions 
are  extended  to  married  miliua-men  in 
actual  service.'* 

15.  By  53  G.8.  c54.  *<  no  certificated  mem- 
ber of  a  benefit  society  shall  be  removed 
until  actually  chargeable." 

14.  By  35  G.  5.  c.  lOl.  **  poor  persons  resi- 
ding in  tenements  under  lo£  a  year*  are 
irremovable  until  actually  chargcAbleb" 

15.  By  35  G.  5.  c«  194.  <*  woolcombers  exer- 
cising their  tnule  in  anv  parish*  are  irr^ 
movable  until  actually  coargeable." 

16.  A  certificated  person  who  receives  relief 
durinc  illness  urom  a  parishioner*  does 
not  uereby  become  actually  chaigeable 
to  the  parish*  although  the  parish-officers 
leimbuiie  the  parishioner*  JUx  v.  kings' 
woodj  iL  pL  689. 

17.  It  is  only  that  part  of  a  fiunily  that  asks 
relief  that  is  to  be  considered  as  charge- 
able* Rtx  V.  FramUngJum^       iL  pi.  600. 

18.  The  poor  belonging  to  one  parisn  bdng 
under  certificate*  in  a  workhouse  situate 
in  another  paruh*  are  not  removable 
therefrom  as  persons  chamahle^  because 
they  are  unable  to  work*  Mex  v.  St,  Peter 
and  SL  Pad  Bath^  iL  pi.  69 1 . 

19.  A  husbandman*  though  he  has  actually 
served  in  the  militia*  is  not  a  person  inroi 
movable  under  the  above  statutes*  Rex 
V.  Owemop^  ii.  pL  699. 

SO.  Persons  irremovable  until  chargeable 
must  ask  relief  before  they  can  be  removed* 
Rex  V.  St,  Mary  Westpart,      iL  pi.  695. 

81.  By  35  G.  5.  c  101.  **  persons  convicted 
of  larceny,  and  routed  tnieves*  may  be  r^ 
moved  as  actually  chaigeable." 

SS.  By  BS  G.  3.  c.  101.  **  unmanied  women 
with  child  maybe  removed  as  actually 
chargeable." 

S3.  Attnough  such  unmarried  woman  is  re- 
siding under  a  certificate*  Rex  v.  Great 
Yarmouth^  ii.  pi.  694* 
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t4.  But  a  nngk  woman  liting  ia  lenrice  with 
her  master,  Is  not  removable  under 
35  G.  9.  c.  101.  against  the  consent  of 
both  herself  and  her  master;  although 
adjudged  by  the  order  of  removal  to  be 
with  child,  and  therefore  deemed  charge- 
able to  the  parish  in  which  she  was  ser- 
ving ;  for  that  statute  does  not  make  per* 
sons  removflft»le  who  were  not  proper 
objects  of  removal  before,  but  only  leaves 
certain  descriptions  of  persons  exempted 
out  of  the  act  liable  to  be  removed, 
though  not  in  fact  chai^geable,  if  otherwise 
proper  objects  of  removal,  RexY,  Aheley, 

ii.  pi.  695. 

95.  A  married  woman  pregnant  with  a 
diild,  which  when  bom  would  be  by  law 
a  bastard,  is  removable  as  an  unmarried 
woman  under  55  6. 5.  c.  loi.  § 9.  Rex  v. 
THbbenham,  ii.  pi.  696, 

96,  And  bein^  pregnant  with  a  bastard,  is 
sufficient  evidence  of  chargeability  to  war- 
rant a  removal,  unless  evidence  to  the 
contrary  be  given.  Id,  iM, 

27.  And  the  order  of  removal  may  charge 
sBch  person  generally  as  actually  charge- 
able, without  setting  forth  in  what  man- 
ner chargeable.  Id.  ibid, 

fiS.  So  also  if  Uie  order  states  that  the  party 
*'  by  being  pregnant  was  deemed  to  have 
become  chargeable^*  it  is  sufficient,  Reg  v. 
Diddlebwy,  ii.  pi.  697. 

S9.  But  if  it  merely  adjudged  that  the  per- 
son removed  **  was  wtM  ebUd  tmd  unmar* 
tied!*  without  drawing  the  conclusion 
that  she  was  chargeable y\t  is  bad,  Rex  v. 
Holm  East  Waver  Quarter,       ii.  pi.  699. 

SO,  A  labourer  employed  by  his  master  to 
diift  his  cart  into  a  parish  with  one  load, 
and  to  return  with  another,  and  who  tNt)ke 
his  1^  there  by  accident,  which  detained 
him  for  some  time  in  such  parish,  by  which 
he  was  relieved,  is  to  be  considered  as 
easual  poor^  and  as  such  not  removable 
dther  under  stat.  l5&l4Car.  s.  c.  12., 
or  the  Stat.  35G.5.  c.lOl.  Rex  v.  Si, 
James  in  Bury  St.  Edmunds,     ii.  pi.  698. 

01.  Where  a  pauper  legally  settled  in  the 
parish  of  if.,  having  met  with  a  severe 
accident  in  the  parisn  of  R.,  was  canried 
into  an  adjacent  parish  to  be  cured,  and 
remained  there  for  a  long  period  of  time : 
Held,  that  he  was  to  he  considered  as 
casual  poor  in  the  parish  of  C,  and  was 
irremovable;  and  that  an  order  of  re- 
moval to  A,f  suspended  under  the  powers 
of  95  G.5.  c.  101.  and  subsequent  order 
on  the  overseers  of  A,,  to  pav  the  inter- 
mediate charges  incurred  by  the  parish  of 
C.  were  invalid.  Rex  v.  SU  Lawrence 
Ludlow,  ii.  pi,  705. 


59.  A,  hired  a  house  for  10/.  a  year,  and 
put  into  it  his  funriture,  worth  above  15JL, 
and  lived  in  it  above  a  year.  Having 
applied  for  relief,  the  parisn  officers  were 
compelled  by  a  magistrate's  order  to  grant 
it.  After  the  relief  was  granted  the 
landlord  demanded  his  rent,  but  allowed 
A.  a  fortnight's  time  to  pay  it.  Before 
that  time  was  expired,  and  before  the  rent 
was  paid,  the  pauper  was  removed  to 
another  parish  by  an  orderof  two  justices. 
After  he  had  been  removed  he  sold  his 
furniture  and  paid  the  year's  rent:  hc^d, 
first,  that  the  parish  officers  bavins  been 
compelled  to  grant  relief,  A.  had  raereby 
become  actuary  chargeable,  and  was  diere- 
fore  removable  by  stat.  55  G,S,  c.  101. 
although  he  had  resided  above  40  days 
on  the  tenement :  held,  secondly,  that  at 
the  time  when  the  order  of  removal  was 
made,  he  had  not  gained  any  settlement 
in  the  removing  parish,  because  he  had 
not  then  paid  a  year's  rent,  as  reqaired 
by  59  G.  5.  c.  50.  Rex  v.  AmptkUl, 

ii.  pi.  704. 

55.  An  order  of  removal,  merely  adjudging 
that  the  person  removed  was  with  child 
and  unmarried,  without  drawing  the  cour 
elusion  that  she  was  duumdile,  is  bad. 
Rex  V.  Holm,  East  Waver  Quarter, 

ii.  pi.  «99. 

54.  A  pauper  renting  a  house  in  the  parish 
o£A.  where  she  received  occasional  relief, 
and  having  relations  in  the  adjoining 
parish,  but  no  settlement  in  either,  afW 
naving  been  sent  backwards  and  forwards 
from  one  to  the  other,  was  at  last  taken 
by  the  parish  officer  of  X  into  R.,  by  which 
she  was  relieved,  and  threatened  to  be 
sent  to  prison  if  she  returned  again  into 
A*  Held,  that  her  residence  in  R.  under 
such  circumstances,  did  not  prevent  her 
removal  from  thence  by  an  order  of  jus- 
tices to  her  phice  of  settlement.  Rede  v. 
Rirmingbam,  iL  pi.  7<MX 

55,  A  person  occOpying,  at  4L  a  year,  put  of 
a  dwelling-house  of  the  annual  value  of 
18/.  does  not,  since  55  G.  5.  clOl.  §4^ 
acouire  a  settlement,  idthongh  he  be  rwted 
and  pay  to  the  church  and  poor  rate  for 
the  whole  house,  Rex  v.  Fenryn, 

iL  pL  702. 

JUSTIGEa 

1.  By  45  Bill,  c  2.  §  1*  ''the  appwntment 
of  overseers  must  be  under  the  bands  and 
seals  of  two  justices." 

2.  See  Rex  v.  Arnold,  i.  pi.  20« 
5.  The  mayor  of  a  corporation  and  the  jus- 
tice of  a  county,  are  not  two  justices  withiii 
.this  act,  Rex  v.  Butler,                i.  pi.  29. 
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f  Thetvo  josdces  must  ngil  and  seal  the 
appoiitmentio  the  presence  of  eadi  other, 
ier  r.  Farrett^  i.  pi.  S3. 

5.  Bf  S6  6. 2.  e.  S7.  '^  orders,  &c.  nmde  by 
two  or  more  justices,  are  good,  without 
itatmj quorum  uftui**  &c, 

6.  By  17  G.  8.  c  38.  S  9.  **  two  justices,  on 
as  overseer  dying  or  becoming  insolvent, 
may  appoint  another  for  the  remainder  of 
tfaeyear." 

7.  ^  45  Efiz.  c.  2.  $  8.  "  magistrates  of  cor- 
poratbns  shall  nave  the  same  power  as 
justices  of  counties." 

8.  ^  43  Eliz.  c.  9.  f  9.  ^  magistrates  and 
jufltiees,  when  a  parish  lies  part  within  a 
ci^  and  part  within  a  county,  shall  only 
act  for  that  part  of  the  parish  that  is 
fithin  tbdr  respective  jurisdictions." 

9.  By  41  Eliz.  c.  3.^  10.  **  justices  and  ma- 
gjrtrates  neglecting  to  appoint  overseers, 
ffesU  forfeit  SL  to  the  poor." 

HI  The  two  justices  have  a  discretionary 
power  to  select  proper  persons  to  serve 
the  office  of  oyerseer.  But  ^ti.  if  they 
cao  appoint  an  acting  justice  of  the  peace 
to  that  <^ce,  Rejp  v.  Gayer ^        i.  pi.  14. 

il*  Bj  43  Elk.  c.  3.  ^  two  or  more  justices 
awst  allow  a  poor's  rate.*' 

18.  The  allowance  by  the  justices  is  a  mi- 
Btsterial  act,  and  matter  of  form,  Beje  v. 
Uttoxder,  L  pi.  83. 

is.  For  the  churchwardens  and  overseers 
bve  the  power  of  making  the  rate,  and 
whether  it  be  a  fair  rate  or  not,  is  to  be 
CBWiired  of  on  an  appeal  to  the  sessions ; 
sad  neither  the  two  justices  who  sign  it 
nor  even  the  court  of  King's  Bench  can 
oamine  into  its  propriety,  Reje  v.  Dor- 
defter,  i.  pl.84. 

M.  And  this  allowance  is  to  be  by  two  jus- 
tices oat  of  sessions,  i.  pi.  79. 

15.  Joitices  of  a  county  cannot  allow  a  rate 
inade  by  overseers  of  a  borough,  Eejf  v. 
f<%,  i.  pi.  86. 

It  Justices  may  be  compelled  by  mandamus 
to  allow  a  poor  rate.  Rex  v.  Edivardt, 

i.  pi.  87. 

17*  By  16  6.  s,  c  1 8.  $  1.  **  justices  may  in- 

^wte  laws  relating  to  parish  taxes,  &c. 

t^Mm^  they  are  chargeable  themselves." 

18.  By  28  G.  9.  c.  49.$  1.  ^  justices  acting 

for  two  or  more  counties,  being  adjoining 

counties,  may  act  as  justices  in  all  matters 

'^ng  to  eidier  of  the  said  counties; 

^  ^  their  acts  shall  be  as  valid  as  if 

^ouft  in  the  county  to  which  the  act  re- 

^^  provided  such  justices  be  personally 

'^■<d«Dt  in  one  of  the  counties  at  the  time 

jf  doiDg  the  acts,  end  the  warrants,  &c. 

"texeoited  by  the  officer  of  the  proper 

'9-  By  90.  I.e.  71.  §  3,  and  28  G.  3.  c.  49. 


*<  justices  of  coanties,  resident  wi^n  dttes 
counties  of  themselves,  cannot  intermeddle 
in  any  matters  arising  within  the  cities  or 
towns,  which  are  counties  of  themselves." 

20.  See  jSat  v.  Si.  Mary*s  in  Taunion, 

i.  pi.  383. 

21.  By  43  Eliz.  c.  s.  $  4.  *<  justices  may  com- 
mit overseers  who  refuse  to  account." 

St.  Justices  may  JSne  overseers,  as  well  as 
tinprifoa  them  for  refusing  to  account, 
Bex  V.  Sedgeeold,  i.  pi,  316. 

23.  But  if  the  justices  under  43  Eliz.  c.  2. 
conraiit  an  overseer  for  not  accounting, 
and  on  a  habeas  corpus  it  appears  that  the 
overseer  did  account,  he  shall  be  dis- 
charged, although  the  account  was  merely 
a  gross  account  of  his  receipts  and  pay- 
ments, without  stating  particulars,  Mex  v. 
Corrocke^  i.  pi.  SIO. 

24.  And  where  the  particulars  are  stated, 
the  justices  cannot  commit  merely  be- 
cause they  disapprove  of  the  account ;  for 
they  ought  to  receive  it,  and  form  a  ba- 
lance by  striking  out  what  is  wrons,  liex 
V.  Walrond,  i.  pi.  314, 

25.  The  authority  gjven  to  justices  by  43  Eliz. 
C.2.  respecting  overseers'  accounts,  cannot 
be  delegated,  Rex  v.  7\imer,      k  pi.  341 . 

26.  B^  7  Jac.  1.  c  3.,  and  31  Jac.  l.  c.  13.» 
^  if  an  action  be  brought  against  a  justice 
for  any  thing  done  concerning  his  office^ 
he  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence." 

27.  And  shall  be  allowed  double  costs. 

28.  By  24  G.  3.  c.  44.$  1.  '*  no  writ  shall  be 
sued  out  against  any  justice,  for  what  he 
shall  do  in  the  execution  of  his  office,  till 
notice  given  to  him." 

29.  By  24  G.2.C  44.  ''hemay  tender  amends^ 
and  plead  the  same  in  bar." 

30.  No  plaintiff  shall  recover  without  proof 
of  notice. 

31.  The  justice  may  pay  monev  into  court. 
52.  No  evidence  to  be  received  of  any  cause 

of  action,  except  that  contained  in  the 
notice. 

33.  By  24  G.  2.  c.  44.  <*  justices  muting 
warrants,  shall  be  nuuie  defenoants  in 
actions  brought  against  officers  for  exe- 
cuting thenu" 

34.  Justices  cannot  award  an  attackment 
against  overseers.  Rex  v.  Bartlet, 

i.  pi.  354. 

55.  By  43  Eliz.  c.  3.  "  two  justices  are  to 
judge,  whether  the  excuse  of  overseers  for 
absenting  themselves  from  the  monthly 
meetings  in  the  church,  are  allowable." 

56.  By  43  Eliz.  c.  2.  **  two  justices  may  rate 
parishes  in  aid." 

37.  By  18  G.  3.  0. 19.  **  a  justice  shall  audit 
constables*  accounts." 

38.  By  6  G.  s»c.  51.  $  3.  ^justices  shall  sum- 
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maa  oveneen  to  show  cauae,  whr  the 
reputed  father  of  a  bastard  cluld  should 
not  be  discharged." 
59.  Justices  of  the  peace  acttng  for  any 
county  at  large,  &c.  may  act  as  sucb,  in 
places  having  exclusive  jurisdiction  within 
or  adjoining  sucb  county.  1  &  8  G.  4. 
c.  65. 

40.  In  places  having  a  linuted  number  of 
justices,  any  of  such  justices  empowered 
to  act,  though  not  of  the  quorum.   4  G.  4. 

c.  27. 

41.  The  Justices,  though  not  ''in  or  next 
the  limits  *'  of  the  church  of  the  parish  in 
which  the  child  is  bom,  may  act.  Rex  ▼. 
Skinny  L  pi.  527. 

4S.  The  justices  have  authority  to  commit 
a  solMeTf  for  disobeying  an  order  of  bas- 
tardy ;  for  be  is  not  protected  against  such 
commitment  by  tbe  mutiny  act.  Rex  ▼. 
Archer^  i.  pi*  53. 

43.  For  the  clause  in  the  mutiny  act,  which 
exempts  soldiers  from  arrest,  b  dearly 
confined  to  civil  actions ;  but  a  proceedii^ 
under  6G.S.  c.  31.  asainst  the  reputed 
&ther  of  a  bastard  chUd,  cannot  be  con* 
sidered  in  the  nature  of  a  civil  action. 
Rex  ▼.  Bowen,  i.  pi.  534. 

44.  Both  justices  must  be  present  at  the 
same  time  and  place,  when  a  woman  is 
examined  and  committed  for  not  filiating 
a  basterd  child,  BUHngs  ▼•  Prmn, 

L  pL543. 

45.  So  the  two  justices  in  assenting  to  and 
signing  the  indenture  of  a  parish  appren- 
tice, must  be  present  with  each  other,  for 
this  is  a  case  which  reqiures  very  seriously 
the  exercise  of  thdr  discretion,  Rexy. 
HamtUtU  Ridware,  i.  pL721. 

46.  But  if  the  two  magbtrates  be  tocher 
at  the  time  the  assent  is  given,  the  inden- 
tures are  good,  though  they  afterwards 
sign  them  separately.  Rex  ▼.  Wmuncky 

i.  pL7S5. 


KING'S  BENCH. 

1.  The  king's  bench  will  not  quash  an 
order  of  sessions,  except  for  error  in  form, 
Anoi^mouif  iL  pi.  1000. 

2.  Nor  will  ^e  court  reverse  an  order  of 
sessions,  unless  it  affirm  a  bad  order,  Souih 
Cadbury  v.  RraddoHy  ii.  pi.  1001. 

3.  If  a  sessions  be  adjoiumed,  penoing  the 
settlement  of  a  special  case,  the  court  will 
grant  a  numdawuts  to  complete  the  case. 
Rex  ▼.  TheJugHcezofStOieXi  ii.  pL  1002. 

4.  See  also  Rex  v.  Jtutkes  of  Westmoreiand, 

ii.  pl«d83. 

5.  So  the  court  may  order  the  sessions  to 


enquire  into  a  fiiot  whieb  appean  doubt- 
ful on  the  original  order  of  removil, 
though  the  sessions  stated  no  case  for  the 
opinion  of  the  court.  Rex  v.  Mergam^ 

ii.  pL  1009. 

6.  And  in  what  cases  the  court  will  send 
back  a  case  to  be  restated,  see 

iL  pi.  984^  999b 

7«  If  the  sessions  confirm  an  order,  the  court 
will  not  quash  it,  but  will  ouash  the  older 
of  sessions,  and  direct  tne  sessions  to 
notice  the  order  of  two  justices,  Bex  v. 
Yarpole^  ii.  pLlOOt. 

8.  If  an  order  of  removal  be  confirmed  st 
the  sessions,  and  both  orders  be  afterwinb 
removed  into  the  king's  bench  by  cniio- 
rart  on  a  case  reserved,  and  tms  court 
disapprove  of  the  orders  for  want  of  ju- 
risdiction of  the  removing  magistrates 
impeaiiiig  on  theftce  of  the  origiitti  order, 
tne  court  will  quash  both  the  orders,  with- 
out remitting  the  matter  back  to  the  ses- 
sions to  quau  the  original  order,  for  the 
purpose  of  enabling  wem  to  give  duud* 
tenaoce  according  to  the  9  G.  1.  c  7.,  sod 
at  any  rate  they  will  not  admit  an  appli- 
cation for  amending  their  judgment  for 
quashing  both  orders,  made  in  the  tens 
subsequent  to  the  judgpieutso  pronounced, 
Rex  v.  Moor  CrUckUl^  iL  pi.  1005. 

U 

LARCENY. 

By  SS  G.Z.  c  lOU  **  persons  who  have  been 
convicted  of  larceny  or  other  feboj,  and 
who  shall  not  be  able  to  give  a  satisUMBtoiy 
account  of  themselves  or  of  their  wa^*of 
living,  shall  be  removed  as  pemBS  «> 
tually  chargeable." 

LABOURERS. 

See  Settlbicsnt  bt  Hibiko  and  Sbbttcv. 

LAND. 

1.  Lands  may  be  rated  to  the  poor's  rate  at 
three-fourths  of  their  yeariy  valuer  Beii* 
Brograoe,  ,        L  pi.  185. 

S.  And  the  value  must  be  fixed,  according 
to  the  real  worth  of  the  land  at  the  time 
the  rate  is  made;  for  the  rent  reserved  oa 
the  lease  thereof,  is  not  conclusive  evi- 
dence of  its  yearly  value,  Rex  v.  Skmgiet 

i.  pLaoa. 

5.  A  rate  on  the  one-half  of  the  fully  early 
value  or  rack-rent  of  a  fiirm,  is  gqod,  Bex 
1,  Hardy y  L  pLl86. 

4.  A  rate  on  land»  and  houses  at  li.  in  the 

S>und,  without  distinction,  is  bad,  Bex  v. 
Idler y  i.  pL  1S7. 

5.  Whether  lands  and  booses  are  to  be  rated 
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in  £fiKQt  proportiom'  depends  on  local 
□reanstaDces,  Rex  v.  Sandunch,  L  pi.  128. 

6.  A  penofl  iiring  out  of  a  parish,  but  having 
land  m  bb  own  occupation  and  manur- 
aBte  tfaoein,  is  rateable  for  such  lands  to 
tlK  parish  in  which  they  lie^  Jeffery\  case, 

i.  pi.  153. 

7.  Tbe  poor^s  rate  is  a  charge  upon  the  oc- 
twpkr  with  respect  to  the  land  occupied, 
AH^s  case,  L  pi.  135. 

S.  Same  point,  Tkeed  v.  Slarkey^    i.  pi.  1 50. 

9.  HospitBl  lands  are  rateable  to  tbe  poor ; 
ht  no  oan  by  appropriating  his  lands  to 
SB  JKKpital  can  exempt  them  from  taxes 
to  ituoi  they  were  before  liable,  Anony 
ma,  i.  pi.  143. 

IOl  a  eorporatibn  seised  of  lands  in  fee  for 
M  own  profit  is  rateable  to  the  poor, 
Sett.  Gardner,  i.  pi.  167. 

11.  Land  from  which  there  issues  a  mineral 
^nag,  is  rateable  for  the  profits  of  the 
ipring  as  well  as  the  value  of  the  land, 
JUrY.MiUfry  i.  pi.  174. 

12.  Luds  purdiased  by  a  company  and 
cottrerted  into  a  dock  are  rateable  to  the 
poor,  Bex  v.  HvU  Dock  Company, 

1.  pi.  184. 

IX  He  ranger  of  a  royal  park  is  rateable 
ai  neb  for  the  inclosed  lands  in  the  park 
vbick  yield  a  certain  anouai  profit.  Lord 
iafev.  GrindaU,  I  pi.  185. 

11  An  exemption  In  a  private  statute  of 
lands  gif  en  to  charitable  purposes  **  from 
all  taxes,  charges,  and  assessments  what- 
nerer,"  extends  toi  the  poor's  rate,  Rejf 
v.&«tt,  i.  pi.  193. 

15.  So  lands  vested  by  a  private  statute  in 
the  owner /rer  from  iaxet,  are  not  liable 
to  be  rated,  WU&ams  v.  Friichard, 

4T.R.2. 

16.  So  houses  built  on  land  embanked  from 
tJie  Thames,  in  pursuance  of  7G.3.  c.57. 
aeoot  liaUe  to  be  assessed  to  rates  made 
vader  the  1 1  G.  5.  c.  29.  Eddington  v. 
iaman,  i.  pi.  194. 

11.  Bat  land  given  by  deed  for  charitable 
noses  free  from  taxes,  are  rateable  to 
(kpoor,  lUx  V.  CaU,  i.  pi.  S05. 

1&  laod  taken  for  a  particular  purpose,  as 
^  of  growing  potatoes  during  a  por- 
fioB  of  the  year,  is  a  tenement  by  which  a 
Mtdement  may  be  gained,  Rex\.  Shenston, 

ii.  pi.  129. 

IS.  So  is  a  lease  of  the  fishing,  with  the 
'Pw*  sedf^  Bad  fl^s,  &c.y  Rex  v.  Old 
J^e^ord,  ii.  pi.  135. 

%  So  is  the  taking  the  hay-grass  and  after- 
*tb  of  a  meadow.  Rex  v.  Stoke, 

ii.  pi.  136. 

21.  So  renting  the  fogs  and  aftergrass,  Hex 
^•hampton,  ii.  pi.  158. 
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[22.  So  a  right  of  common  in  gross.  Rex  v. 
Dersingham,  ii.  pU  1 4 1  • 

23.  Where  a  corporation  were  seised  in  fee 
of  lands,  which  by  the  custom  were  an* 
nualiy  meted  out  under  the  control  of 
a  leet  jury,  according  to  a  certain  stint,  to 
such  of  the  resident  burgesses  who  chose 
to  stock  the  same,  they  paying  19«.  4d, 
to  ea^  of  the  other  burgesses  who  did 
not  stock ;  the  burgesses  who  so  stocked 
are  tenants  in  common  of  the  lands  so 
occupied  by  tbein,  and  as  such  occupiers 
are  liable  to  be  rated  for  the  same  to  the 
poor.  Rex  v.  IVatson,  i.  pi.  2 1  e. 

24.  Uninclosed  lands  held  by  a  corporation 
in  fee,  if  stocked  with  cattle  by  the  resi- 
dent burgesses  in  right  of  their  franchise, 
are  rateable  to  tbe  poor,  Rex  v.  Aberavon, 

i.  pi.  214. 

25.  Qtuere:  If  a  person  who  has  a  mere 
permission  to  turn  his  cattle  on  another 
Iand»  is  rateable  as  an  occupier.      Id,  Und, 

LAND  SALE  COLLIERY. 

A  "  land  sale  colliery '*^  is  a  tenement  by  the 
renting  of  which  a  settlement  may  be 
gained.  Rex  v.  Nurth  Bedbum,  ii.  pi.  193. 

LEAD  MINES. 
See  Coal  Mikb* 

1.  The  lessees  of  lead  mines  who  pay  no  rent» 
but  only  a  certain  part  of  the  ore  raised, 
are  not  rateable  to  the  poor.  Smelting 
Lead  Comparuf  v.  Richardson,      i.  pi.  159. 

2.  But  the  lessee  of  a  lead  mine  who  derives 
a  profit  from  the  lot  and  cope,  which  are 
certain  duties  paid  to  him  by  the  adyen- 
turer  or  person  who  works  the  mine,  is 
rateable  to  the  poor  for  such  profits, 
Rowls  v..  GeUs^  i.  pi.  1 69, 

LIGHT-HOUSE. 

The  profits  of  a  light-house  are  not  rateable 
to  the  poor^  Rex  v.  Rebowe,       i.  pi.  166. 

LODGER. 

1.  A  lodger  who  rents  apartments  un- 
furnished at  above  10/.  a  year,  gains  a 
residence  by  residing  therein  40  days.  Rex 
v.  St,  George^s,  Hanover  Square, 

ii.  pi.  130. 

2.  So  a  person  who  rents  a  furnisbea  apart- 
ment at  4f.  a  week,  and  the  landlord  to 
find  firing  on  particular  occasions,  gains  a 
settlement  by  residing  therein.  Rex  v. 
Whitechapel,  ii.  pi.  132. 

3.  For  the  taking  of  a  tenement  need  not  for 
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tiitf  purpose  be  a  taking  for  a  j^r»  Orat- 
wxdk  V.  Sheruton,  ii .  pi.  S2  H. 

4.  And  therefore  if  a  person  agree  to  pay 
twenty-six  guineas  for  a  part  of  a  farm  from 
the  Jirii  of  June  to  the  lirfy-rfay  following, 
and  enter  upon  it  accordingly,  this  taking 
is  sufficient  to  gain  a  settlement,  Staunton 
V.  Ulescrofl,  ii.  pi.  215. 

5.  A  servant  to  a  lodger  ma^  gain  a  settle- 
ment by  hiring  and  service.  Rex  v.  St, 
Fetd^s  in  Oxford^  '      ii.  pi.  591. 

LONDON. 

1.  By  43  Eliz.  **  every  alderman  of  London 
within  his  ward,  may  do  and  execute  in 
every  respect,  so  much  as  is  appointed  and 
allowed  by  this  act  to  be  done  and  exe- 
cuted bv  one  or  two  justices." 

9.  An  alclerroan  of  London  is  not  liable  to 
serve  parish  offices.  Rex  y.Abdy,  i.  pi.  10. 

5.  Ph^^icians,  members  of  the  college,  ex- 
empted from  parochial  and  ward  duties  in 
London* 

LUNATIC. 

See  Idiot. 

For  the  provisions  respecting  the  care  and 
maintenance  of  lunatics,  being  paupers  or 
criminals,  see  stats.  48  G.9.  c.96.  51  G.  3. 
c.  79.  55  G.  3.  C  46.  59  G.  3.  c.  137. 
5G.4.  c.71. 

M. 

MACHINE. 

See  Engine— Pooa'8  Rate. 

■ 

MAINTENANCE  OF  RELATIONS. 

I.  The  Statutes, 
II.  Jurisdiction  of  Sessions, 

III.  Form  of  the  Order. 

IV.  Who  are  chargeable, 
V.  Penalty. 

VI.  Deserted  Families. 

L 

Of  the  StaitOes. 

1.  By  43  Eliz.  c  2.  §  7.  "the  father  and 
grandfather,  and  the  mother  and  grand- 
mother of  every  poor,  old,  blind,  lame, 
and  impotent  person,  or  other  person  not 
able  to  work,  being  of  sufficient  ability, 
shall,  at  their  own  charges,  relieve  and 
maintiun  every  such  poor  person  at  the 
rate  the  justices  in  sessions  shall  assess, 
on  pain  of  20#.  a  month.*' 

9,  By  43  Eliz,  c.  2.  §  11. "  the  penalties  levied 
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for  disobeying  any  such  order  of  mainten- 
ance shall  go  to  the  relief  of  the  poor.** 

3.  By  11  &12W.3.c.4.§7.  *Mfanyoopti^ 
parent,  for  the  purpose  of  compelling'  ii 
protetiant  child  to  cbaitge  its  religtou,  shall 
refuse  to  allow  it  a  fitting  romntenance, 
the  court  of  chancery  may  make  such 
order  therein  as  is  agreeable  to  the  inten- 
tion of  the  statute." 

4.  By  1  Ann.  c.  50.  "  if  any  Jewish  parent^ 
iri  order  to  compel  a  ptotestant  cfald  to 
change  its  religion,  shall  refuse  to  allow 
such  child  a  fitting  maintenance,  the  court 
of  chancery  may  make  such  order  therein 
as  shall  be  thought  right.'* 

5.  By  32  G.  3.  C.45.  **  persons  who  do  not 
apply  a  proper  portion  of  their  earnipgi 
towards  the  maintenance  of  their  wives 
and  families,  so  that  thev  become  cha^e- 
able,  shall  be  deemed  idle  and  disord€|^ 
persons.** 

6.  Justices  in  petty  ses&bns  empowered  to 
order  relief  by  parents,'  &c.,  as  justices 
in  quarter-sessions  by  45  Eli^.  c  2. 

59G.^.c.l2.§«6. 

II. 

The  Jurisdiction  of  the  Sesnous, 

7.  The  jusUces  of  the  district  in  which  the 
party  oi^  whom  the  order  of  m(^ntenance 
was  made  dwells,  alone  have  jurisdiction, 
Rex  V.  Reepe,  i.  pi  421. 

8.  They  ca^mot  delegate  this  iiuthonty,-but 
must  set  the  rate  of  maintenance  them- 
selves, Rex  V.  Humphries^  i.  pi.  499. 

9.  The  justices  cannot  remove  poor  persons 
from  their  own  parish  to  that  where  the 
relations  live,  who  are  to  inaintain  thein» 
Shemumbury  v.  Bolneyy  i.  pl>  4S5. 

10.  But  a  rate  ought  to  be  made  on  the  pe^ 
son  liable  to  maintain,  at  so  much  a  week, 
Rex  V.  Jones f  l^  pi.  435. 

11.  And  this  jurisdiction  must  be  exercised 
at  a  quarJer  sessions,  aud  be  so  stated  to 
have  been  in  the  order ;  for  an  order  stat- 
ing that  it  was  made  at  a  general  setdons 
is  bad.  Rex  v.  Chamock,  i.  pL  424. 

12.  Although  the  jurisdiction  of  the  sessions 
is  original,  yet  the  order  niay  be  made  (Ki 
the  application  of  parish  officers,  as  well 
as  on  the  application  of  the  poor  relation, 
Rex  V.  Kenipson,  i.  pK  49<>' 

III. 

The  Form  of  the  Order. 

13.  The  person  in  whose  favour  the  order  is 
made  must  be  adjudged  poor,  unable  to 
work,  impotent,  or  likely  to  became 
chargeable.  Rex  v.  Mendes  de  Breta, 

I  pi.  427. 

14.  Andlheremustbean  express  aojndica- 
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tkn  in  the  order,  that  4he  pauper  is  ]ikely 
to  become  chargeable.  Rex  v.  Tripping, 

i.  pi.  450. 

15.  So  also  the.  order  roust  adjudicate  that 

the  pauper  is  lame,  blind,  or  unable  to 

work;  for  if  the  adjudication  be  only,  that 

she  is  in  ''a  destitute  condition,  -  non 

eoKiat  bat  that  her  destitute  condition 

migbt  arise  from  her  refusal  to  work,  Rex 

r.QidUy,  i.  pi.  451. 

J^  And  it  is  not  sufficient  to  state  in  the 

complaining  part  of  the  order,  that  the 

pauper  was  **  deserted  and  impotent," 

bat  there  roust  be  an  express  adjudication 

that  she  was  impotent.  Rex  v.  LUton, 

L  pi.  459. 

17.  And  the  order  may  be  made  **  to  pav 

till  the  court  shall  direct  the  contrary,*' 

Jenihu*s  case,  i.  pi.  498. 

IS.  Bot  it  must  state  that  the  person  on 

whom  it  is  made,  is  a  person  of  sufficient 

ability.  Rex  ▼.  Halifax,  ^  i.  pi.  429. 

II.  And  that  must  be  expressed  in  positive 

tenns,  and  not  by  way  of  recommendation, 

iter  ?.  Peamoyr^  L  pi.  455. 

^.  So  also  it  must  shew  that  the  person  on 

whom  it  is  made,  is  within  the  jurisdiction 

of  the  court,  H^x  y.  Woodford,  i.  pi.  454. 

^1.  An  order  made  on  VLfeme  covert  is  bad, 

CustotRes  V.  Julii't,  I  pi.  458. 

22.  On  an  order  of  maintenance  directing 

the  party  to  pay  so  much  weekly,  the 

money  is  due   and  payable  at  the  coro' 

'  nencement  of  every  week.  Rex  v.  Team- 

ky,  i.  pi.  471. 

IV. 

Whe  we  ekargeabie^ 

t3.  Rastardsare  not  within  the  ^jEliz.  c.2. 
Rndwath  y.  JDump/yi  i.  pi.  44 1 . 

S4.  Nor  is  a  husband  with  respect  to  the 
maintenance  of  his  ynfe  ;  for  in  this  case 
the  justices  have  no  jurisdiction,  unless 
the  husband  runs  away  and  deserts  his 
wife,  and  tlien  they  have  jurisdiction  un- 
der a  different  statute.  Rex  v.  Davison^ 

i.  pi.  442. 

95.  If  an  order  be  made  on  a  grandmother 
to  maintain  her  grandchild,  and  she  afler- 
wards  marries,  her  hnshand  is  liable  to  the 
order,  Draper  v.  Glenfield,  i,  pi.  455. 

26.  Provided  such  husband  had  an  estate  in 
Bttrriage  with  the  grandmother,  but  not 
otherwise,  Weeiminier  v.  Gerrard, 

i..  pi.  436. 

27.  But  by  the  death  of  the  wife  the  husband 
'  is  (Kscfaarnd,  Gerrard**  case,  i.  pi.  487. 
tB.Sedqu,  For,  by  Holt  C.  J.,  although  the 

■dationahip  is  determined  by  the  death  of 
the  wife,  yet  by  an  eqoiti^le  construction 
of  die  statute,  the  husband  shall  continue 
to  be  eoMdered  as  the  grandfather  of  the 


poor  person.  Rex  v.  Baniey,    u  pi.  456  «. 

99«  But  it  has  been  since  determined,  that 
the  statute  extends  only  to  natural  rel<^ 
tioTU,  and  not  to  relations  m  law.  Rex  v. 
Kempson,  i.  pL  4^0. 

50.  Therefore  if  the  person  on  whom  the 
order  is  made  be  a  grandfather,  and  give 
a  bond  to  indemnify  the  parish  as  to  his 
son  and  his  family,  the  condition  of  the 
bond  is  broken  if  either  his  son  or  any  of 
his  family  become  chargeable,  Walthamv. 
Sparkes,  i.  pi.  459. 

51.  If  the  father  be  living,  and  unable  to 
maintain  his  child,  an  order  may  be  made 
on  the  grandfather.  Rex  v.  Joyce, 

i.  pi.  445. 

52.  While  this  statute  was  construed  to  ex* 
tend  to  relations  in  law,  it  was  held  that 
the  husband  was  liable  t6  maintain  his 
wife's  children  by  a  former  marriage,  Rex 
V.  St^  Rotolph  Aldgate,  l.  pi.  444. 

55.  But  even  then  it  was  held  that  this 
liability  only  continued  during  the  life- 
time of  his  wife,  Rex  v.  Clentham, 

1.  pi.  445. 

54.  But  now  it  is  settled,  that  the  statute 
only  extends  to  provide  for  natural  rela- 
tions. Rex  ▼.  Munden,  i,  pi.  447. 

55.  Therefore  an  order  made  on  a  father  for 
the  maintenuice  of  his  soiCs  wife,  is  bad. 
Rex  V.  Kempson,  i.  pi.  450. 

56.  For  a  man  is  not  bound  to  maintain  hii 
son's  wife.  Rex  v.  Dunn,  i.  pt.  446. 

57.  Nor  a  son-in-law  to  maintain  his  mother- 
in-law.  Rex  V.  Munden,  i.  pi.  447. 

58.  Nor  a  husband  to  maintain  his  wife's 
mother,  Rex  v.  Munday,  i  pt.  448. 

59.  Nor  his  wife's  daughter,  Rexv*  Bennoire, 

i.  pi.  449. 

40.  Therefore  of  course  a  husband  is  not 
bound  to  maintain  his  wife's  child  by  a 
former  husband,  Tulb  v.  Harrison, 

i.  pi.  452. 

41.  For  the  words  in  the  statute  **  father  and 
mother,**  mean  such  relations  as  are  so  in 
blood ;  and  even  those  relations  are  only 
liable  if  they  are  of  sufficient  ability  at  the 
time  when  the  demand  arises,  Woodford  v. 
Lilburn,  t.  pi.  451. 

42.  Though  a  husband  is  not  bound  to  pro- 
vide for  the  children  of  his  wife  by  a  for- 
mer husband,  yet  if  he  takes  them  into  his 
house,  and  they  become  part  of  his  family^ 
he  shall  be  deemed  to  stand  loco  parentis^ 
and  be  liable  in  a  contract  made  by  the 
wife  for  their  education,  Stone  ▼.  Carr, 

i.  pi.  454. 
45.  One  who  marries  a  widow  having  child- 
ren by  her  former  husband,  is  not  bound 
to  maintain  such  children,  though  they 
were  maintained  by  the  widow  before 
her  second  oinrriage,  when  her  second 
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husband  acquired  her  former  means; 
therefore,  if  the  second  husband  maintain 
such  children,  it  is  a  good  consideration 
[  for  a  promise  by  them  when  the}'  come  of 
age,  to  repay  the  expence  of  their  main- 
tenance respectively ;  especially  where  the 
second  husband  is  a  man  of  small  sub- 
stance, and  the  children  have  a  competent 
provision  to  receive  when  they  come  of 
age,  which  is  to  accumulate  for  them  in 
the  mean  time,  and  he  make  no  applica- 
tion to  chancery  for  an  allowance  out  of 
the  fund,  Cooper  v.  Martin,        i.  pi.  453. 

44.  On  the  other  hand,  although  a  husband 
be  not  bound  to  provide  for  the  children 
of  his  wife  b^  a  former  husband ;  yet  if  he 
takes  them  into  his  house,  and  they  be- 
come part  of  his  family,  he  shall  be 
deemed  to  stand  in  loco  parentisy  and  be 
liable  to  a  contract  made  by  his  wife  for 
their  education,  Stone  v.  Carr,    i.  pi.  454. 

45.  A  Jew  Is  not  liable  to  maintain  his 
daughter  under  the  43  £liz.  c.  2. ;  and 
therefore  where  an  order  was  made  for  a 
Jew  to  maintain  an  only  daughter,  whom 
he  had  turned  out  of  doors  for  embracing 
Christianity,  the  order  was  quashed,  Rejp 
V.  Mendes  de  Breia^  i.  pi.  440. 

46.  But  now  by  1  Ann.  c.  30.  "  if  any  Jewish 
parent,  in  order  to  compel  his  protestant 
child  to  change  his  or  her  religion,  refuse 
to  allow  such  child  a  fitting  maintenance, 
the  court  of  chancery  is  authorized  to 
make  such  order  therein,  as  shall  be  fit*' 

47.  The  same  is  also  enacted  by  1 1  &  12  W.  9. 
c.  4.  §  7.  respecting  the  protestant  children 
ofpopuk  parents. 

V. 

Penalty  of  Disobedience, 

48.  Disobedience  to  an  order  of  maintenance 
is  indictable,  JRex  v.  Robinson^    i.  pi.  455. 

49.  And  by  43Eliz.  c.2.  $  11.  "  the  for- 
feiture of  20s,  a  month  may  be  levied  by 
distress,  or,  in  defect  thereof,  the  defaulter 
may  be  committed  to  the  common  gaol 
until  the  forfeitures  are  paid." 

VI. 

Of  deserted  Families^ 

50.  By  7  Jac.  1.  c.4.  ''persons  who  rtm  away 
out  of  their  parishes,  and  leave  their  f anti- 
lies  upon  the  parish,  shall  be  deemed  incor- 
rigible rogues ;  —  and  if  any  person  able  to 
work  shall  threaten  to  run  away  and  leave 
his  family  as  aforesaid,  the  same  being  proved 
by  two  witnesses  before  two  justices,  the 
person  so  threatening  shall  be  sent  by  the 
said  justices  to  the  house  of  correction  as  a 
sturdy  and  wandering  rogue,  unless  he  or 


she  shall  g^ve  suffident  surety  to  discbarge 
the  parish." 

51.  But  by  17G.2.  C.5.  '*  the  first  sort  sh«dl 
be  deemed  rogues  and  vagabonds,  and  the 
second  idle  and  disorderly." 

52.  By  5  G.l.  C.8.  "  the  overseers  may  by- 
warrant  from  two  justices  seize  the  offen- 
der's goods,  and  by  an  order  of  sessions 
may  dispose  thereof." 

55.  But  the  order  of  two  justices  mast  state 
how  much  of  the  goods  or  rents  of  the 
fugitive  should  be  seized  by  the  parish 
officers,  and  the  subsequent  order  oi  con- 
firmation by  the  sessions  should  specify 
the  quemtum  of  relief  to  be  appropriated 
out  of  the  goods  and  rents  so  seized,  and 
limit  a  period  for  such  appropriation  :  Sed 
queere.  Whether  such  prospective  order  be 
good  ?  Stable  v.  Dixon^  i.  pL  457. 

54.  By  17G.2.  C.5.  "on  a  second  ofience; 
they  shall  be  deemed  incorrigible  rogues*'* 

55,  By  17  G.2.  c5.  "  such  offenders  may  be 
committed." 

5S,  By  1 7  G.  2.  c.  5.  ''  the  sessions  may  send 
the  offenders  to  serve  in  the  ermy  or 
navy." 

57.  By  1 7  G.  2.  c.  5.  "  if  any  incorrigible 
rogue  shall  escape  from  the  house  of  c:or- 
rection,  he  shall  be  transported  for  seven 
years." 

58.  A  common  soldier  billeted  in  a  difiecent 
parish  from  that  in  which  his  &mily  re* 
sides,  is  not  a  deserter  of  his  family,  ai<- 

-  though  he  is  able  and  refuse  to  maintain 
them,  and  they  become  cbai^geable  to  the 
parish.  The  Soldier^  case,  i.  pL  •45«. 

59.  But  by  52 G.3.  c. 45*  ''if  aoy poor  per- 
son shall  not  use  proper  means  to  get  ens. 
ployment,  or  shall  ne^ect  his  work^  or 
shall  spend  his  money  idly  or  improperly 
and  not  apply  a  proper  proportion  of  Ins 
earnings  towards  the  maintenance  of  Hi^ 
wife  and  family,  by  which  default  or  n^lect 
they  or  any  ot  them  become  chargeable  to 
their  parish,  he  shall  be  considered  idle 
and  disorderly,  and  be  punished  as  1 7  G.  S. 
C5.  directs." 

jS^e  Bastards — ^RxuBviNoPooa— 
Vaghamts. 

MANDAMUS. 

!•  In  what  cases  the  court  will  grant  a 
damus  for  the  af^intment  of  ovi 

i.  pi.  34.  ei  _ 

2.  In  what  cases  a  mandamus  lies  to  make  a 
poor's  rate,  i.  pi.  80.  ei  a^^, 

J.  The  court  will  grant  a  mandamus  to  jus! 
tices  to  allow  a  poor's  rate.  Rex  v.  JSttxr^^^ 
*teW^,  i,  pi.  8  «r! 

4.  And  if  they  do  not  obe^  the  writ,  i»»  ^gf^ 
tachment  will  issue  against  them,  ^e^  <^ 
Edwards,  i.  pi.  q^] 
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5.  Bat  a  mMndamut  will  not  lie  to  oveneen 

to  make  an  equal  rate,  Rex  v.  Bamstaplg, 

1.  pi.  85. 

6.  Beouse  the  justices  in  sessions  are  the 
proper  judges  of  the  proportion  and 
e^ity  of  the  poor's  rate,  and  the  court 
^  Dot  presume  that  they  will  act  un- 
jotly.  Rex  v.  WeiAley^  i.  pi.  1^4. 

7.  Formerly  the  court  of  king's  bench 
vould  grant  a  mandamut  to  justices,  to  sign 
a  warrant  of  distress  to  levy  a  poor's  rate. 
Rex  7.  JugHccM  of  Middlesex,      i.  pi.  26S. 

S.  Bat  DOW  they  will  only  grant  a  mandamut 
to  recehrc  information  oT  such  persons  as 
have  not  paid  the  rate,  &c^  Rex  v.  Renn, 

i.  pi.  269. 

9.  For  the  granting  a  warrant  of  distress  is 
ajndkial  and  not  merely  a  mimsterial  ad. 
Harper  v.  Carr,  i.  pi.  271. 

It).  And  therefore  if  it  appear  that  the  partv 
has  been  previously  sujnmoned  and  heard, 
they  will  not  grant  the  writ.  Rex  ▼.  Benn, 

i.  pi.  269. 

11.  Even  the  personal  representatives  of  the 
de&nlter  must  be  summoned,  before  a 
warrant  of  distress  issues,  Stevens  v.  Evans, 

i.  pL  265. 

19-  A  mandamfu  wilt  lie  against  the  preced- 
ing overseers,  to  compel  them  to  deliver 
their  books  and  papers  to  their  successors, 
Itexy,  Bletshow,  i.  pi.  315. 

13.  For  the  books  of  the  overseers  are  pud- 
fie  hooks,  and  oaght  to  be  delivered  over 
£rom  one  overseer  to  another,  that  all  the 
parisbionerg  may  have  access  to  them  in 
the  hands  of  the  overseer  for  the  time 
being.  Rex  v.  Clapham,  i.  pi.  318. 

14.  A  nandamus  to  swear  an  overseer  to  his 
'  acconnts,  according  «to  the  17  G.  2.  c.  38. 

is  of  course.  Rex  v.  Justices  of  Middlesex, 

i.  pi.  317. 

MANUFACTORIES. 
See  Pooa'a  Rate  — Stock  in  Trade. 

MINERAL  SPRING. 

A  penoa  renting  a  quantitv  of  land,  together 
^tith  a  mneral  spring  thereout  arismg,  at 
a  gross  yearly  rent,  is  rateable  to  the  poor 
ia  respect  of  the  whole  of  such  rent.  Rex 
^.MMkr,  L  pi.  174. 

MARRIAGE. 

!•  The  mere  circumstance  of  marriage  is  not, 
of  itself,  sufficient  to  create  an  cmanci- 
pation,  Rex  V.  Cold  Ashton,  u.  nl.  6 1 . 

2'  For  if  the  party,  though  marriea,  still 
^osdnue  a  part  of  his  father's  family,  and 
^  not  contracted  a  relation  inconsistent 
*itb  that  sulwrdinate  situation,  the  mere 


•fact  of  marriage  is  only  one  circumstance, 
among  others,  from  which  the  fact  of 
emancipation  is  to  be  collected.  Rex  v. 
Witton  cum  Twambrookes,  ii.  pi.  69. 

3.  By  26  G.  2.  c  33.  **  all  banns  of  matri- 
mony shall  be  published  in  the  parish 
church  wherein  tne  persons  to  be  married 
shall  dwell,  upon  three  Sundays  preceding 
the  marriage,  during  divine  service,  imme- 
diately after  the  second  lesson." 

4.  By  26  G.  2.  c.  33.  ^  1.  "  if  the  persons  to 
be  married  shall  dwell  in  different  parishes, 
the  banns  shall  be  published  in  like  man- 
ner in  the  parish  church  wherein  each 
of  the  persons  shall  dwell." 

5.  B^  26  G.  2.  c.  33.  $  1.  **  if  both  or  either 
of  the  persons  shall  dwell  in  any  extra- 
parochial  place,  having  no  church  or  chapel 
wherein  banns  have  been  usually  published, 
the  banns  shall  be  published  in  the  parish 
church  of  the  parish  adjoining  to  such 
extra- parochial  place;  in  which  case  the 
minister  shall  certify  the  publication  there- 
of, in  the  same  manner  as  if  either  of  the 
parties  had  dwelt  in  such  adjoining  pa- 
rish." 

6.  By  26  0. 2.  c.  53,  §  2.  '*  banns  shall  not  be 
published  unless  the  persons  to  be  mar- 
ried shall,  seven  days  before  the  first  pub- 
lication, deliver  to  the  minister  a  notice  in 
writing  of  their  names  and  places  of  abode, 
and  the  length  of  time  they  have  respec- 
tively dwelt  in  the  jiarish." 

7.  By  26  G.  2.C.  53.  ^3.  **  no  minister  shall 
'  be  censured  in  the  ecclesiastical  court  for 

marrying  persons,  both  or  one  of  whom 
shall  be  under  age,  without  consent  of 
parents  or  guardians,  unless  he  shall  have 
notice  of  tne  dissent  of  such  parent  or 
guardians,  by  an  open  declaration  in  the 
church  at  the  time  of  publishing  the  banns, 
in  which  case  such  publication  of  banns 
shall  be  absolutely  void." 

8.  By  26  G.  2.  c.  33.  §  4.  ''no  licence  shall 
be  granted  to  solemnize  any  marriage,  in 
any  other  than  in  the  church  or  chapel  of 
the  parish,  within  which  one  of  the  per- 
sons to  be  married  shall  have  been  for  the 
space  of  four  weeks,  immediately  before 
the  granting  of  such  licence;  or,  when 
both  or  either  of  the  parties  shall  dwell 
in  any  extra-parochial  place,  then  in  the 
parish  church  adjoining." 

9.  By  26  G.  2.  c.  33.  §  5.  "  all  places  where 
there  is  no  church  or  chapel  shall  be 
deemed  extra-parochial." 

10.  By  26  G.  2.C.33.  §  6.  "  nothing  in  this 
act  shall  affect  the  right  of  the  afchbishop 
of  Canterbury  to  grant  special  licences** 

11.  By  26  G.  2.  c.  33.  §7.  "  no  person  shall 
grant  a  licence  before  he  has  taken  an  oath 
to  execute  hi^  office  according  to  law,  and 
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bath  given  a  bond  to  perform  it  faith- 

12,  By  26  G.  3.  c.  55.  J  8.  **  persons  solem- 
nizing matrimony  in  any  other  place  than 
a  churob  or  chapel  where  banns  have  been 
usually  published,  unless  by  special  licence, 
or  shall  solemnize   matnmony    without 

[  banns  until  licence  be  first  obtsuned^  shall  be 
guilty  of  felony,  and  transported  for  four- 

,  teen  years;  but  prosecution  must  be 
within  three  years." 

15.  By  26  G.  2.  c.55.§8.  **  all  marriages 
solemnized  in  any  other  than  such  church 
or  chapel,  unless  by  special  licence,  or 
without  banns  or  licence,  shall  be  void.^' 

14.  But  by  26  G.  2.  c  33. 5  9.  **  all  prose- 
cutions for  such,  felony  must  be  com- 
menced within  three  years  afler  the  of- 
fence.'* 

15.  Bv  26  G.  2.  c.  33.  §  10.  **  afler  marriage 
by  oanns,  no  evidence  shall  be  received  to 
prove  the  actual  dwelling  of  the  parties 

,  m  the  parish  in  which  the  banns  were 
published;  or,  after  marriage  by  licence^ 
to  prove  the  abode  of  one  of  the  parties 
in  the  parish  for  four  weeks  previous  to 
its  being  solemnized." 

16.  By  26  G.  2.  c.  33.  J 1 1.  •*  all  marriages 
solemnized  by  Rcence,  where  either  of  the 
parties,  not  being  a  widow  or  a  widower, 

'  shall  be  under  age.  which  shall  be  had 
without  consent  of  the  father;  or  the 
guardian,  if  the  father  be  dead ;  or  of  the 
moffier,  if  no  father  or  guardians^  are  ab- 
solutely void." 

17.  By  26  G.  2.  c.  33.§  12.  "but  if  such  guar- 
dian or  mother  be  non  compos,  or  abroad, 
or  shall  refuse  consent,  the  parties  may 
apply  by  petition  to  the  court  of  chan- 
eery." 

18.  By  26  G.  2.  c.  55.  f  13.  **  no  suit  shall  be 
brought  in  the  ecclesiastical  court  to  com- 
pel a  marriage,  by  reason  of  any  contract 
of  matrimony." 

19.  By  26G.2.  c.33.  J  14.  *  the  church- 
wardens of  every  parish  shall  provide 
books  of  vellum,  or  of  durable  paper,  in 
which  all  marriages  and  banns  of^marriage 
respectively  there  published  or  solemnized 
shall  be  registered  and  signed  by  the  mi- 
nister, or  by  some  other  person  by  his 
direction.** 

20.  Bv  26G.2.  c.  33.^  15.  **  all  marriages 
shall  be  solemnized  m  the  presence  of  two 
witnesses  besides  the  minister,  and  immedi- 
ately  after  the  ceJebration  of  every  mar- 
riage, an  entry  thereof  shall  be  made  in 
the  register  according  to  the  directions, 
and  in  the  form  prescribed  by  the  act." 

21.  By  26  G.  2.  c.  33.  J 16.  **  persons  con- 
victed of  making  a  false  entry  in  the  said 
register,  or  of  forging,  8cc.  any  such  entry, 


or  any  licence,  o^  destroying,  wi^  no  iti 

intent,  such  rt^ster,  shall  suffer  death.** 
'22.  By  26  G.  2.  c.  33.  §17.  ^  this  act  shall 

not  extend  to  the  marriages  of  any  of  the 

royal  family.*' 
33.  By  26  G.  3.  c.  53.  $  19.   "^  this  act  shall 

not  extend  to  Scotland,  or  to  Quakers,  or 

to  Jews,  or  to  marriages  solemnized  beyond 

the  sea*?* 

24.  Therefore  i^  marriage  in  Scotland  be- 
tween English  subjects  uiider  age  is  good, 
Crompton  V.  Bearcroft,  n.  pL  95* 

25.  All  marriages  which  had  been  celebrated 
since  the  commencement  o^  the  act,  in 
chapels  not  having  chapelries  or  c&stricts 
annexed  to  them,  in  which  banns  had  not 
been  usuallv  published  at  the  time  the  ac£ 
commenced,  were  void.  Rex  v.  Norlkfidd^ 

Doug.  659.  661.  Cold*  115. 

36.  But  by  21  G.  3.  c.  55,  ^  such  marriages 
are  rendered  good  and  valid.^ 

27.  And  by  21 G.  5.  c.  55.  §  3.  &  4.,  «  regis- 
ters Of  such  marriages  are  to  be  received 
in  evidence,  and  to  be  removed  into  the 
parish  church.** 

S8.  A  marriage,  though  procured  by  bribeiy, 
win  gain  a  settlement^  Bex  v.  Watson, 

ii.  pi.  87. 

29.  But  if  the  marriage  be  procured  by  the 
overseers  of  the  parish,  by  such  unlawful 
means,  the  court  of  king's  bench  will 
grant  an  inibrmation  against  them.  Rex  y. 
Tarant,  ii.  pi.  93. 

30.  The  fact  of  marriage  cannot  be  enquired 
into  afler  an  order  of  removal,  stating  the 
parties  to  be  husband  and  wife,  if  such 
order  be  not  appealed  against  at  the  next 
sessions,  Rex  v.  Bcrkswdl,  ii.  pi.  85. 

31 .  But  the  legality  6f  the  marriage  may  be 
controverted  by  the  appellant  parish  on  an 
appeal.  Rex  v.  Enbom,  ii.  pi.  92. 

32.  But  if  a  man  and  woman  be  ccrtincoted 
as  husband  and  vftfe,  the  legality  of  their 
marria^  caAnot  be  controverted  by  the 
certifyme  parish ;  for  the  certificate  is,  as 
against  UkeX  parish,  a  sort  of  adjudication 
that  they  are  roan  and  wife.  Rex  v.  Head" 
com,       ^  S.  pi.  88. 

33.  A  marriage  contra dted  previoub  to  the 
marriage  act,  25th  March  1754,  if  the  cere- 
mony was  not  jperfofmed  by  a  priest  in 
holy  orders,  and  m  fade  eceletia,  Is  rtnll 
and  void,  and  therefore  the  woman  can- 
not claim  the  man's  setdement  under  it. 
Rex  y,  Lvffinpon,  ii.  i^^^C 

34.  So  the  marriage  of  an  infant  without  the 
consent  of  parents  is  void  bv  the  marriage 
act ;  and  therefore  neither  the  woman  nor 
her  children  gain  the  settlement  of  the  man 
with  whom  she  was  so  connected.  Rex  ▼• 
Preston,  ii.  pi.  89. 

35.  The  Validity  of  a  marriage  by  banns  is 
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'  ut  Acted^  as  to  the  purposes  of  settle- 

iaai,bf  the  entry  ja  ;he  parish  register 

Bot  )npg  ^gned  bf  the  minister  or  some 

odtt  MDOfl,  as  Erected  by  the  26  G.  2. 

C33.  J 14.  S^je  V.  Devereux,      il.  pi.  90. 

^CdbmioD  as  man  and  wife  for  30  years 

iioeb  presumptive  proof  of  marria^ey  as 

nD  iotitle  the  childrep  of  the  parties  to 

(&e  settlement  of  their  parents  under  it> 

.Megh  SuMaid,  ^       il.  pf.  91. 

it.  7k  jiroof  pf  a  marriage  m  fact  is  not 

•Mcn^uy  for  the  purpose  of  ^ning  a  set- 

iwat;  but  proof  by  cohabitation,  rcpu- 

.  inipi^  tod  other  cIrcLimstances  from  which 

a  vnriage  may  he  inferred,  is  sufficieftit, 

Mmuy.AfUier,  n,  pi.  94. 

Alpcnon  whose  baptismal  and  surname 
.faii.L.  was  marned  by  banns  by  the 
va^ofG^S^t  having  been  known  in  tne 
jmsh  where  be  resided,  and  was  m'ar- 

^iied  by  tbat  xuuae»  .only  from  his  first 
fWg  into  (he  parish  till  his  marriage, 
vUtk VIS  shout  three  years:  Heldj  that 
tHavriage  was  valid,  and,  tbereforey  the 
vifeai  children  entitled  to  the  husband's 
,  ^tdenait,  Sejpy,  JBiHingshiint,  ii.  pi.  IQO. 

f»  ittniage  by  licence  not  in  the  man's 
ntdme,  but  in  the  name  which  he  had 
f"oned,  because  he  had  deserted,  he  be- 
|KkoQwp  by  that  name  only  in  the  place 

.  •we  he  was  lodged  and  was  married, 
*i^ where  be  had  resided  16, weeks,  was 
WJaralidmarriajge,  Hex  v.  Burton-upon- 
^^  ii.  pi.  101. 

A  Ob  die  removal  of  a  woman  to  her  sup- 
¥»ed  iiusbaad*s  settlement,  the  illegality 
^flMriagp  may  be  proved  by  the  man 
vss^,  or  by  his  real  wife,  Ilenlev  ▼. 
<W«^    ,  ii.  pi.  96. 

41.  Tie  inaniage  of  a  female  bastard  with 
jteoOnieaL  of  her  putative  father,  is  suf- 

Mm  to  gain  a  settlement,  although  she 

.^noder  i^e  at  the  time  of  the  marriage, 

^fcr*.fflm<wi<o«,  ii.  pi. 97. 

^^Wrfwe  a  marriagebetween  two  infants, 
*jnwULiby  means  of  a  procured  licence, 
Maidiout  the  consent  of  either  piirents 
jUirdians,  is  not  sufficient  to  gain  a  set- 
aBBoti although  both  the  parties  are  iUe- 
9^^tk;  for  such  marriage  is  void  by  the 
•5G«1  C35.  Rex  V.  Hodnett,  ii.  pi.  98. 

^J*^j««rr:  Whether  the  marriage  of  an 

'  ■■IWBale  child  by  licence  with  the  con- 

•  •^.pf  her  mother,  after  the  death  of  her 
^we  lather,  without  appointing  any 
Miitti  to  the  child,,  be  valid  or  void 

^mia.the  marriage  act  ?  ii.  pi.  97  «. 

**•*«  ihe  manner  in  which  settlements 
•*toied  by  marriage,  See  Settlsjcent 
Y*»»u«E,  17.  Chap.  iii.  Vol.  II. 

*fft married  man  agree  conditionally  to 
"**»  the  servant  of  another,  and  be- 


I  tween  the  ttme  of  the  agreement  and  Che 
performance  of  the  concfition  his  wife  dlea^ 
ne  is  not  precluded  from  a  settlement 
under  such  hiring  and  service,  by  the 
S  Will.  &  Mary,  c.  1 1.  §  6.  Rex  t.  Bank 
Newtofiy  B.  pi.  tfS.9* 

46.  So,  although  it  was  not  known  to  the 
party  at  the  time  of  hiring,'  that  the  t&ai^ 
riage  is  dissolved  by  the  death  of  the  hus- 
band or  the  wife.  Rex  v.  Hentrnflumiy  ■• 

u.  pi.  seo. 

47.  Marriage  after  the  hiring,  and  before  the 
service  commences,  will  not  prevent  a 
settlement^  Rex  v.  AOendale,     ii.  pi.  261. 

48.  Nor  marriage  af^er  hiring  and  during 
nernce,  Far rin^donv.JVitiv,     ii.pl.  416. 

49.  For  the  service  is  not  (fissolved  by  the 
marriage,  Rex  v.  Clent,  ii.  pi.  417. 

50.  And  all  that  the  law  reqtrires  is,  tnat  the 
servant  shall  not  be  married  at  the  time 
he  is  hired.  Rex  v.  Sutton,  ii.  pi.  4^9. 

51.  If  a  servant  marry  during  service,  and 
reside  with  his  wife  in  a  difierent  parish, 
he  shall  gain  a  settlement  where  ne  re- 
sides the  last  day,  if  he  has  resided  40 
days  in  the  same  place  under  the  hiring, 
liex  V.  Great  Book/tarn,  li.  pi.  407  fi« 

52.  Same  point.  Rex  v.  CatUefon^  ii.  pi.  4 IB* 

MASTER. 

See  Appbevtice, — Hibino  and  S^af  zcs,-* 

Servant. 

MILTTIA-MEN  akd  SOLDIERd. 

1.  An  officer  on  half  pay  ought  not  to  be 
appointed  an  overseer  of  the  parish  in 
which  he  resides,  unless  there  are  no  other 
parishioners  more  eligible  to  the  office 
Rex  v.  Gayer ^  i,  ^.  14. 

2.  By  26  G.  2.  c.  107.  §  180.  **  no  serjeant, 
corporal,  or  drummer  of  the  militia,  nor 
any  private,  from  his  inroUment  to  his  (fis- 
charge,  shall  be  compelled  to  serve  as  a 
peace  or  as  a  parish  officer.'* 

5.  Out  no  provision  is  made  in  this  respect 
for  the  officers  of  the  militia. 

4.  StaJbles  rented  by  the  colonel  of  a  r^- 
ment,  by  order  of  the  crown,  for  the 
use  of  soldiers,  are  not  rateable  to  the 
poor.  Lord  Amherst  Y.  Lord  Somers, 

i.  pi.  188. 

5.  But  the  owner  of  statiles  rented  by  the 
colonel  of  a  troop  of  horse,  by  the  autho- 
rity of  the  king,  for  the  use  of  the  troops, 
is  liable  to  be  assessed  for  such  stables  to 
rates,  under  an  act  of  parliament  for  paving 
and  repairing  the  streets  of  the  parish  in 
which  they  are  situated,  EckersaU  v. 
Briggs^      .  i.  pLli|5. 

6.  The  master-gunner  of  a  battfery-house^ 
the  property  of  the  crown,  and, from  which 
he  IS  liable  to  be  removed  at  thekiJ(f't 
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.  pleaMire,  is  rateable  to  die-  poor^  if  the 
Bcsdons  find  that  he  is  the  occupier  of  the 
battery-house ;  for  that  fact  fixes  his  fia- 
bility  to  be  rated.  Rex  V.  Hurdis,  i.  pi.  1 9 1  • 

7.  The  pay  of  officers  in  the  army  or  navy  is 
not  rateable  to  the  poor.  Rex  v.  White^ 

i.  pi.  19S. 

8.  IT  a  son  enlist  himself  as  a  soldier,  he 
thereby  emancipatex  himself  from  his  fa- 
ther's family.  Rex  v.  Waipole  St.  Petet's, 

ii.pI.6S. 

9.  A  common  soldier  billeted  in  a  dinerent 
parish  from  that  in  which  his  family  re- 
sides^  is  not  a  vagrant  within  the  statutes 
7  Jacl.  c.  4. §8.,  and  17  G.2.  c.5.  §1.,  as 
a  person  who  has  run  away,  or  threatened 
to  run  away  and  leave  his  ramily,  although 
his  family  become  chargeable  'to  the  pa- 
rishy  and  he  is  able  to  maintain  them.  The 
Soldier^g  case,  i.  pi.  456. 

10.  The  deputy  lieutenants  ought  to  make 
every  enquiry  before  they  approve  of  a 
substitute ;  and  if  he  have  more  than  one 
child  he  ought  to  be  rejected ;  but  if  the 

•  deputy  lieutenants  do  take  him,  he  then 
becomes  a  legal  substitute,  and  the  parish 
for  which  the  principal  serves,  must  bear 
the  expence  of  maintaining  the  &mily  of 
the  substitute.  Rex  v.  WHlii,       i.  pi.  480. 

11.  And  the  family  of  a  substitute  in  service 
shall  be  relieved,  although  he  was  neither 
approved  of  nor  enrolled,  i?^jr  v.  Ledbury, 

i.  pi.  481. 

12.  By  45  G.3.  c.47.  §  S.  the  famdies  of 
non-commissioned  officers,  drummersi  or 
private  milltia-men  in  Ekoland,  called 

.  out  into  actual  service,  shall  receive  a 
weekly  allowance  out  of  the  poor's  rate. 

13.  fiy  47  G.  5.  c.  47.  §  5.  the  justices  at  any 
MichaclmoM  quarter  sessions  may  regulate 
the  rate  of  allowance. 

.14.  By  43  G.5.  c.47.  §  4.  no  allowance  shall 
be  made  to  the  wife  or  family  of  any 
person  till  he  shall  have  joined  his  corps, 
nor  longer  than  he  shall  remain  in  actual 
service ;  or  to  any  wife  who  shall  follow 
the  corps,  or  leave  her  child,  or  depart 
from  her  home,  unless  under  certificate 
for  obtaining  work,  8cc, 

15.  By  43  G,3.  c.  47.  §5.  no  allowance  shall 
be  made  to  the  family  of  any  substitute, 
hired  man,  or  volunteer,  who  shall  have 
falsely  declared  that  he  had  no  wife  or 
family,  or  that  he  bad  only  one  child, 
having  more,  but  upon  certain  conditions. 

16.  By  45  G.5.  c.47.  §  6.  nor  to  the  family 
of  any  non-commissioned  officer  or  drum- 
mer reduced  to  a  private  man  for  mis- 
conduct. 

17.  By  43  G.3.  c.47.  §  7.  nor  to  the  family 
of  any  substitute,  hired  man,  or  volunteer, . 

.    Mvho  shall  marry  after  being  called  out 


into  ftctind  serrice^  withoot  the  oonseat 
of  the  comman<fing  officer. 

18.  By  43G.3.  c47.  §8.  families «ot  to  H 
sent  to  any  workhouse  for  receiving  sacb 
allowances ;  nor  the  persons  to  whose  f»* 
milies  such  allowance  is  paid,  deprived  of 
their  legal  settlements  or  right  of  voting 
for  members* 

19.  By  43  G,3.  c.47»§9.  the  allowance  given 
to  non-commissioned  officers  and  drum* 
mers,  shall  be  repaid  to  the  overseers  of 
the  poor  by  the  county  treasurer. 

20.  B^  43  G.3.  c.47.  §  10.  the  relief  to  ft- 
niiUes  of  non-commissioned  officers  and 
drummers,  shall  be  apportioned  betwen 
counties  at  lai^e,  and  places  not  cootiv 
budng  to  the  county  rates,  according  to 
the  number  of  men  raised  for  each. 

21.  By  43  G.5.  c.47.  §  11.  treasarers  to  de- 
mand and  pay  such  proportioas  to  ow 
another. 

M.  By  43  G.3.  c.47.  §  12.  disputes  as  to 
proportions  to  be  settled  by  the  lord  lien* 
tenant,  or  three  deputy  lieutenants. 

23.  By  43  G.3.  c.47.  §  15.  in  places  not  ooiw 
tributing  to  the  county  rate,  where  no 
treasurer  is  appointed,  the  justices  ia 
quarter  sesaons  shall  appoint  one,  and 
make  assessments,  &c. 

24.  By  43  G.3.  c.47.  §  14.  where  no  allow- 
ance  is  made  to  the  family  of  a  militi*- 
man,  in  any  other  place  than  that  for 
which  he  shall  serve,  the  justice  making 
the  order  of  relief,  may  direct  the  over- 
seers of  the  place  for  which  he  is  serrii^ 
to  reimburse  the  money. 

25.  By  43  G.5.  c.47.  §  15.  where  such  reim- 
bursement cannot  be  conveniently  pro- 
cured from  the  overseers^  repayment  may 
be  demanded  from  the  treasurer,  or  the 
place  where  the  allowances  were  paid. 

26.  By  45  G. 3.  c.47. §16.  treasurers  reifli- 
bursing  such  allowances  shall  transmit  an 
account,  signed  by  a  justice,  to  the  trea- 
surer of  the  place  for  which  the  man  ifaaU 
serve,  who  snail  repay  the  same. 

27.  By  43  G.  .3.  c.47.  §  17.  the  treasurer  re- 
paying such  allowances  to  another  vr&r 
surer,  shall  transmit  the  signed  account  to 
the  justices  at  the  next  quarter  sessions, 
who  shall  order  the  same  to  be  repaid  out 
of  the  poor  rates. 

28.  By  43  G.5.  C.47. §  21.  accounts  of  al- 
lowances to  be  reimbursed  under  ths 
act  shall  be  made  up,  signed  by  the  jus- 
tices, and  demanded  of  Uie  overseer.  Sec 
within  certain  periods. 

29.  By  43  G,5.  c.  47.  §  22.  where  more  than 
a  wife  and  three  children  shall  become 
chargeable,  the  overseer  of  the  poor  may 
provide  another  man  to  serve  in  room  of 
the  father,  whose  pay  shaH  commenct 
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ban^AMurfid  of-Ae  maa  in  whose 
room  he  ii  pronded,  &e. 

Sa  Bf  tf  G.5.  c<  47.  §  25.  payments  made 
b^dveeseen  ander  this  act,  shall  be  allowed 
al  other  ezpenoes  on  account  of  the  mi- 
Jitk;  and  if  any  overseer  shall  not  pay 
■OM^crdefed  by  a  justice,  he  shall  forfeit 
5i[,wfaich  may  be  recovered  by  distress. — 
ifip&atian  of  penalty. 

n.%45G.5.  c.47.$  S4.  this  act  shall  ex- 
taui  to  ftU  places  having  separate  over- 
seen, sod  to  places  united  for  the  purpose 
of  IttUoting  for  men,  &c.— ^Justices  shall 
SNotaiti  what  proportions  shall  be  con- 
tribated  by  united  places,  or  by  places 
eoopriiaig  more  thnn  one,  which  shall 
iMie  Kparate  overseers,  for  the  relief 
fUbtA  to  the  fiunilies  of  men  serving  for 
ncbplioes. 

»•  %4»Gb5.  c.47.$  95.  the  adjutant,  or, 
vbere  oooe,  the  seijeant-maior,  shall  inake 
aoMUj  returns  to  the  clerks  of  the  sub^ 
Mod  meedogB-of  certain  particulars, 
^  shall  transmit  extracts  to  the  over- 
was  of  the  poor. 

n-BjFlsG.d.  c.47.$ca.  appeal  may  be 
4a^lo  the  quarter  aessions. 

^  %  43  6. 5.  c  47.  $  27.  (fuarter  sessions 
naj  order  recompense  tot  the  treasurers 
«A  of  tbe  coonty  stock. 

<^  It  Jtts  been  determined  that  in  an  in- 
jlictBKQt  OB  a  similar  dause  to  the  above, 
ii  the  Hatvte  19  G.  9.  c.  72*  now  repealed, 
fit  drier  ofmmtenance  must  be  stated  or 
<Boded  to ;  aod  that  the  order  of  reim- 
^^iemeni  must  be  made  at  the  same  time 
vitb  the  order  of  maintenance,  directing 
^  vbatever  shall  l>e  paid  under  the  one 
<U1  be  repud  under  the  other,  Rejc  v. 
1^  Mi  EaBng^  i.  pi.  479. 

«•  But  see  jB«ar  v.  Miiton,  i.  pi.  479  «. 

^7.  A  aibstitute  in  the  militia  fraudulently 
ad  Alsely  declaring  at  the  time  that  he 
w  ao  wife  or  family,  when  in  fact  he 
w  ft  wife  and  one  child,  is  not  entitled 
teiBj  parochial  allowance  for  their  relief, 
■*» the  statute  43  G.5.  c.47.  §§  2.  &  6. 
^xPredon,  i.  pi.  482. 

*  ^«tter  is  not  protected  by  the  mutiny 
*t^ptnst  a  commitment  for  disobeying 
««ier  of  bastardy,  Rex  v.  Archer, 

i.  pi.  S33, 
See  alio  Rex  v.  Bowen,  i.  pi.  534. 

**' «t  »der  of  reimbursement  must  be 
J*b  not  only  at  the  same  time,  but  by 
^*>^  magittrale  as  made  the  first  order 
•maintenance,  and  notice  of  such  order 
be  lervcd  on  the  parish,  Rex  v.  Led- 
>  i.  pi.  481. 

;5G,3.  c.  8.  J 1.  "all  officers,  mariners, 
iw,  and  marines  in  the  king's  service, 
*■  abo  the  wives  and  children  of  such 


officers,  marinen^  soltUen,  and  marines, 
.  may  set  up  and  exercise  such  trades  as 
they  are  apt  and  able  for,  in  any  town  or 
place  in  Great  Britain  or  Ireland,  not- 
withstanding the  restraints  of  5  Eliz.  c4." 

41.  By  22  G.2.  c.44.  **  soldiers  and  mariners 
who  have  served  the  king,  and  shall  ex- 
ercise any  trade  in  any  town  or  place, 
shall  not  be  removed  therefrom,  until 
actually  chargeable.*' 

42.  By  24G.3.  C.6.  "  officers,  mariners, 
soldiers,  and  marines,  who  have  been  em- 
ployed in  the  king's  service  since  1  April 
1763,  and  have  not  since  deserted,  and 
also  the  wives  and  children  of  siich 
officers,  mariners,  soldiers,  and  marines, 
are  authorized  to  set  up  and  exercise  any 
trades  in  Great  Britain,  and  shall  not  be 
removed  from  thence  to  the  place  of  their 
last  legal  settlement,  until  they  become 
actually  chargeable  to  the  parish  ;  and  if 
sued,  they  mav  plead  the  general  issue, 
and  on  acquittal,  shall  nave  double 
costs." 

43.  By  24  G.3*  C.6.  §  2. "  if  any  two  justices 
for  the  county  or  place  where  such 
officers,  mariners,  soldiers,  and  marines 
shall  set  up,  shall  summon  them  to  give 
evidence  of  the  place  of  their  lost  legal 
settlement,  they  shall  make  oath  accord- 
ingly, an  attested  (Copy  of  which  shall  be 
given  to  them,  which  attested  copy  shall 
be  evidence." 

44.  By  24  G.3.  C.6.  §3.  "  and  in  case  such 
officer,  mariner,  soldier,  or  marine  shall 
again  be  summoned  to  make  oath  as  afore- 
said, he  shall  produce  such  attested  copy, 
which  shall  be  sufficient  evidence  of  the 
place  of  his  settlement." 

45.  By  47  Q,3.  (annual  mutiny  act)  "  two 
justices,  where  any  married  soldier  shall 
be  quartered,  may  summon  him  to  make 
oath  of  the  place  in  which  he  and  his 
family  are  settled,  and  the  justices  shall 
give  to  him  an  attested  copy  of  his  affi- 
davit, to  deliver  to  his  commanding  officer; 
which  attested  copy  shall  he  at  any  time 
admitted  in  evidence  as  to  such  last  legal 
settlement,  before  an^  justice  or  session ; 
and  if  summoned  agam,  for  the  same  pur* 
pose,  be  shall  not,  on  producing  his  first 
examination,  be  compelled  to  answer  as 
to  his  place  of  settlement  a  second  time." 

46.  The  deposition  of  a  soldier  taken  under 
the  mutiny  act,  respecting  the  place  of 
settlement,  and  corroborated  by  his  wife 
in  her  examination  before  the  sessions, 
are  sufficient  proof  of  his  settlement  by 
apprenticeship,  Rex  v.  Si,  MichaePs  Bath, 

ii  pi.  601. 

47.  No  other  attested  Copy  of  the  examina- 
tion under  the  mutiny  act  than  that  given 
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,  parishes  withia  the  aarae,  cannot  reap  the 
oenefit  of  the  45  Eliz.  c.  2.,  two  or  more 
overseers  shall  be  yearly  chosen  and  ap- 
pointed, according  to  the  directions  of  the 
43  Eliz.  c.2.  within  every  township  or 
village  within  such  county." 

5,  By  17  G.S.  c58.  §  3.  ''if  any  overseer  so 
appointed  shall  die,  or  remove  from  the 
place,  or  become  insolvent,  before  the  ex- 
piration of  his  office,  two  justices,  on  oath 
made  thereof,  may  appoint  another  in  his 
stead  until  new  overseers  are  appointed." 

4.  By  43  Eliz.  c.  2.  §  8.  "  the  mayor  and  ma- 
gistrates of  every  city,  being  justicei  of 
the  peace,  and  every  alderman  in  his  ward, 
shall  have  the  same  authority  within  their 
respective  jurisdictions  as  is  given  to  two 
or  more  justices  of  the  peace. 

5.  By  43  Eliz.  c.  2.  §  9.  <*  if  any  parish  hap- 
pen to  extend  into  more  counties  than 
one,  or  part  to  lie  within  a  city  and  part 
without,  the  magistrates  of  the  city  and 
justices  of  the  county  shall  onlv  inter- 
meddle in  so  much  of  the  parisn  as  lies 
within  their  several  jurisdictions  respec- 
tively; bnt  the  churchwardens  and  over- 
seers of  such  parish  shall,  nevertheless, 
duly  execute  their  office,  without  dividine 
themselves,  in  all  places  within  the  said 

.   parish." 

6.  By  43  Eliz.  c.  2.  §  10.  '<  the  magistrates 
and  JusUcesof  such  division,  where  there 

.  shall  happen  any  default  of  nominating 
overseers  as  is  before  appointed,  shall  for- 
feit 5/." 

7.  Appointment  of  overseers  of  the  poor  shall 
in  every  year  be  made  on  the  25th  day  of 
March,  or  within  14  days  next  afler  the 
said  25th  day  of  March.        54  G.  3.  c.  91 . 

8.  Separation  of  towns  from  parishes,  and 
distinct  appointment  of  overseers,  declared 
to  be  lawful.  '     59  G.  3.  c,  95.  §  1. 

9.  But  with  respect  to  the  maintenance  of 
the  poor  or  appointment  of  overseers, 
such  separation  must  have  commenced 
more  than  60  years  before  12th  July  1819. 

59G.3.c.95.§I. 

II. 

0/the  Appointment, 

10.  As  the  statute  directs  the  appointment 
to  be  under  the  hands  and  seals  of  two 
justices,  ho  parol  evidence  can  be  given  of 
It,  Bex  V.  Arnold^  \,  pi.  go. 

11.  The  order  by  which  overseers  are  ap- 
pointed need  not  state  that  they  are 
joined  with  the  churchwardens  in  tlie 
office.  Rex  v.  Searle^  i.  pi.  1. 

1 2.  The  persons  appointed  under  the  above 
statutes  must  be  expressly  appointed  co 


ttomtW  oyeneert,  in  the  order  made  by  die 
two  justices.  Rex  v.  St,  George^ t,  i.pL8. 
19.  Tlie  order  also  must  state  mat  they  are 
substantial  householders  ;  for  an  order  de- 
scribing them  as  prmeipal  itdMtimtt  is 
bad.  Rex  v.  Sheringbrooke,  L  pL3. 

14.  It  must  also  state  the  county  in  vhidi 
the  parish  is  situated.  Rex  v.  Hod&thj 

i.  pi.  4. 

15.  So  also  the  order  must  state  that  they' 
are  substantial  householders  in  the  ftank^ 
RexY,  Weobfyy  i.  pl5. 

16.  And  the  place  also  for  vdiich  overseen 
are  appointed,  must  be  expressly  called  in 
the  order  a  parish  ;  for  where  an  appoiat- 
ment  was  made  of  overseers  "  for  tne  ffc- 
cinct  of  the  Tower,  otherwise  called  die 
parish  of  St.  PeterW'  it  was  held  bad. 
Rex  y,  Severn^  L  pi  6. 

17.  But  an  order  appointing  four  ovemers 
of  the  hamlet  of  B.  in  the  parish  of  C  is 
good ;  for  it  shall  be  intended  that  the 
place  B,  is  a  «//,  unless  it  be  stated  to  be 
otherwise.  Rex  v.  Morris^  i.  pi  S8. 

18.  But  the  order  need  not  state  the  justices, 
under  whose  hands  and  seals  the  order  is 
made,  to  be  justices  of  Use  diMony 

l5,nsle. 

19.  Nor  has  it  ever  been  determined  thatall 
the  overseers  of  a  parish  must  be  appoial*^ 
ed  by  the  same  order;  and  thereiore  u 
order  appointing  j4.,  beinf^  a  substantiai 
householder  of  the  parish  of  ^.,  to  be  offf- 
seer  of  the  poor  for  the  hamlet  of  C.  ia 
the  said  parish,  is  good.  Rex  ▼•  Morrit, 

Lpl.  8. 

20.  And  the  words  ^  substantial  housenold* 
ers,"  are  to  be  relatively  taken ;  and  there- 
fore an  order  appointing  a  poor  persoa  is 
good,  if  there  are  no  opulent  house- 
holders in  the  parish,  Rex  v.  Slubbs, 

i.  pL  7. 

21.  So  also  the  order  ought  to  appoint  "Soic 
a  ^ear,''  or  **  until  another  shall  be  tqh 
pointed;**  but  the  court  will  intend  every 
thing  to  support  an  order  of  justices ;  and 
therefore  an  appointment  of  an  overseer 
•*  for  the  next  year  ensuing"  will  be  under- 
stood to  be  for  the  overseers'  year.  Res 
V.  Burder,  L  pi  41. 

22.  So  also  an  appointment  made  in  conse- 
quence of  a  mandamus,  above  a  month 
after  Easier,  **  for  the  present  year,*'  held 
good,  for  it  means  •*  the  overseers*  year," 
Rex  V.  Sparrow,  1,  pi.  34. 

23.  So  also  an  appointment  of  overseers 
made  on  the  6th  October,ybr  cheyear  next 
ensuing  the  dale  thereof,  is  gopd,  for  al* 
though  It  exceeds  the  time  mentioned  in 
the  43  Eliz.,  yet  it  fihall  be  taken  to  mean 
only  llic  ovrnccrr,'  yenr,  Rex  v.  StiJjhs, 

i.  pi.  40. 
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S4.  An  iadeDtnre  of  apprcDticeship  made 
1797,  Ufiog  been  signed  by  only  one 
oTOseer  of  the  appellant  parish^  tne  re- 
ipaodeot  parish,  to  show  that  only  one 
bad  been  appointed  that  year,  callea  upon 
tieippellants  to  produce  the  original  ap- 
poiitneot,  (haying  giyen  them  notice  to 
pcodoce  all  books  and  writings  relative 
thereto):  one  book  only  was  produced, 
attl  that  was  not  for  the  year  1 797.  Held, 
diit  the  respondents,  not  having  taken 
taj  oeans  to  procure  the  testimony  of  the 
orcneer  himself  (who  must  be  presumed 
to  bare  the  custody  of  the  onginal  ap- 
poiotBient}|  were  not  entitled  to  give  se- 
condary etddence  of  its  contents,  Rex  y. 
SideGoUSng,  Lpl.78. 

iS.  ^appointment  by  two  justices  ot  oyer- 
tooi  Of  the  poor,  may  be  removed  into 
lbs  court  by  certiorari^  without  appealing 
ipUDst  it  to  the  quarter  sessions,  and  this 
OMirt  nil  go  into  the  question  upon  affi- 
^t,  whether  the  place  for  which  the 
MDtment  is  made  be  a  township  or 
m\  ud  if  it  appear  by  the  affidavits,  that 
it  ii  lot,  and  be  not  stated  to  be  such,  or 
tbat  it  is  reputed  to  be  such,  the  court 
nllfBsh  the  appointment.  Rex  v.  Stand-' 
odBU,  i.pl.  75. 

Si*  Where  a  parish  contained  within  itself 
a  borough  not  so  co-extensive  with  it; 
iad  the  major  of  the  borough,  on  a  re- 
tan  to  a  mmdamue  for  allowmg  a  poor's 
nte  made  by  the  churchwardens  ana  over- 
Hen  of  the  whole  parish,  stated  a  custom 
vhidi  had  existed  since  the  43  Eliz.  c.  2. 
of  appointnig  separate  churchwardens  and 
(wneers,  and  of  making  separate  rates  for 
the  borou^,  and  for  those  parts  of  the 
pviih  which  lay  without  the  borough,  it 
*»  holden  that  such  custom  was  invalid, 
»d  the  return  was  quashed  accordingly. 
^y-Gordm,  i.pl.  76. 

III. 

^Penom  are  liable  to  be  tqtpointed, 

^•iainoENEY  cannot  be  appointed  to  a 
^>iAof&ce,8s  churchwarden, even  though 
^  is  a  special  custom  in  the  parish  for 
^^  parishioner  to  serve  the  office  b^ 
'^'titioQ;  for  hb  privilege  of  exemption  is 
9<nnded  on  hb  being  obliged  to  attend 
^coQits,  and  a  custom  cannot  prevail 
■B«wt  it,  Rex  v.  Prowte^  i.  pK  9. 

^  A  lAuisTZR  is  said  to  have  the  like 
IBnIege  ibr  the  same  reason.         Id,  ibid, 

'•^^  ALDERMAN  of  LoNDON  also  being 
^"■RkI  to  attend  the  duties  of  the  cor- 
IJ^^Q,  cannot  be  elected  to  a  parish 
'•ee,  Rex  y.  Abdi^,  i .  pi .  10. 

*^  iciaoYMAN,  though  he  has  no  cure  of  | 


souls,  is  privileged  from  being  overseer 
Anonymous,  i.  pi.  1 2. 

31 .  So  peert  of  the  realm  and  members  of  the 
house  of  commons  seem  exempted, 

i.  S,notis. 

39.  Tlde^uHiiters  and  other  revenue  officers 
are  exempted  from  serving  the  office  of 
overseer,  Raymond  v.  St,  Botolph  Aldgate^ 

Lpl.  11. 

Z3,  An  officer  of  the  customs  is  therefore  ex- 
empted, although  he  has  not  his  writ  of 
privilege  at  the  time  he  is  chosen.  Rex  v. 
Warner^  i.  pi.  16; 

34.  Occasional  bssidents  in  a  parish  ought 
not  to  be  chosen  overseers,  in  preference 
to  tho^e  who  live  constantly  in  the  parish. 
Rex  y.  Moor,  i.  pi.  13. 

55.  A,,  P.,  and  C,  carrying  on  trade  in  part- 
nersbip,  had  a  dwelling-house,  yard,  and 
premises  in  a  parish  in  London.  All  the 
partners  were  m  the  habit  of  frequenting 
the  premises  dail^  for  the  purpose  of  busi- 
ness, but  none  of  them  resided  there.  The 
dwelling-house  was  inhabited  by  a  clerk 
who  managed  the  business  for  them,  but 
the  rent,  rates,  and  taxes  were  paid  by 
the  firm :  held  that  each  of  the  partners 
was  a  householder  within  the  43  Eliz.  c.  2., 
and  liable  to  serve  the  office  of  overseer. 
Rex  V.  Poynder,  i.  pi.  19. 

Z^'  A  WOMAN  may  be  appointed  overseer  of 
a  parish;  for  the  words  "  substantial  house- 
holder "  have  no  reference  to  sex,  Rex  v. 
Stubbs,  L  pi.  15. 

37.  But  the  justices  do  well  to  refuse  no- 
minating a  woman,  when  there  arc  other 
persons  in  the  parish  better  able  and  more 
suited  to  serve  the  office,  Rex  v.  Chard' 
stock,  i.  pi.  15fi. 

38.  And  qu.  Whether  an  acting  justice  of 
the  peace,  or  a  lieutenant  of  marines  on 
half  pay,  ought  to  be  appointed,  if  there 
are  other  sufficient  and  substantial  house- 
holders within  the  parish  ?  Rex  v.  Gayer^ 

i.  pi.  14. 

39.  But  unless  there  is  a  positive  exemption, 
the  justices  have  a  discretionary^  power  to 
appoint  such  persons  in  the  parisn  as  they 
think  most  proper  to  execute  the  office. 

Id,  ibid. 

40.  And  on  appeal,  the  opinion  of  the  ses- 
sions as  to  the  propriety  or  impropriety  of 
such  appointment  is  conclusive.     Id.  ibid. 

41.  By  tne  32  Hen.  8.  c.  40.  "  members  of 
the  college  of  physicians  are  exempted 
from  serving  the  office  of  constable  or  any 
other  office  in  London." 

42.  By  I  Will.  &  Mary,  c.l8.  §  11.  "dis- 
senting ministers,  who  shall  take  the  oaths, 
and  subscribe  the  declaration,  as  required 
by  the  Toleration  Act,  are  exempted  from 
being  overseers." 
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45.  A  bapHtl  preacher,  qualified  according 
to  the  above  statute,  m  exempted  from  all 
parish  offices,  whether  existing  before  or 
created  since  the  statute,  and  although  he 
is  also  engaged  in  trade,  Kenward  v. 
Knowles,  i.  jpL  18. 

44.  By  1  Will.  &  Wary,  c.  18.  §  7.  *'  if  a  dis- 
senter sliall  be  appointed  overseer,  and 
shall  scruple  to  take  the  oaths,  he  may 
^erve  the  qffice  by  deputy," 

45.  By  6  i  7  Will. 3.  c.  4.  *?  apothecaries 
who  are  free  of  the  apothecaries'  com- 
pany, or  who  have  served  an  apprentice- 
ship to  the  said  art,  shall,  while  they  exer- 
cise the  same,  be  exempted  from  serving 
the  q(&ce  of  overseer.'* 

46.  By' 10  &  llWill.3.  C.S3.  *  persons 
and  thoir  assignees  apprehending  and  con- 
victing burglars  and  shoplifters,  are  ex- 
empted from  serving  the  office  within  the 
parish  where  such  felony  was  committed." 

47.  A  certificate  granted  oy  a  fv^dge  at  the 
assizes,  upon  the  apprehension  and  con- 
viction ot  a  burglar,  exempting  the  pro- 
secutor and  his  assignee  from  ^  all  and  all 
manner  of  parish  and  ward  offices,"  ex- 
empts the  party  from  serving  the  office  of 
petty  constable  for  a  township  within,  but 
not  co-extensive  with  the  parish  where 
the  felony  was  committed,  and  for  which 
the  certificate  was  granted,  to  which  office 
he  was  appointed  at  the  court  leet  of  the 
manor  co-extensive  with  such  township, 
Mosehy  v.  Stonehouse,  7  East,  174. 

48.  By  18G.&  cl5w  §10.  ^<  freemen  of 
the  company  of  surgeons,  for  so  long  time 
as  they  shall  exercise  the  art  and  science 
of  surgery,  and  no  longer,  shall  be  freed 
and  exempted  from  serving  the  office  of 
overseer  of  the  poor." 

49.  By  42  G.  3.  c.  90,  §  174.  *  no  sergeant, 
cor^ral,  drummer,  or  pnvaie  man  in  the 
militia,  shall  be  compeiled  to  serve  as  a 
peace  or  as  a  parish  o;fficer." 

IV. 
Who  shall  appoint  Overseers, 

50.  The  overseers  must  be  appointed  by  two 
justices  ;  for  the  sessions  nave  no  original 
jurisdiction  upon  this  subject,  and  can 
onlv  quash  or  confirm  the  orcler  on  ap- 
peal, BexY,  Flagy  i.  pi.  21. 

51.  And  when  a  parish  is  part  within  and 
part  without  a  corpo^Btipn,  the  mayor  of 
the  corporation  and  a  iustice  of  the  county 
are  not  two  justices  within  the  meaning  of 
the  statute,  Rex  v.  Butler,  i.  pi.  22. 

49.  The  appointment  must  be  under  the 
hands  and  seals  of  the  two  justices,  Rex 
v.  Arnold,  i.  pi.  20. 

53.  And  they  mutt  sign  and  seal  the  appoint- 


,  ment  in  the  presence  of  each  other;  for 
the  appointment  of  overseers  is  ajuduatH 
act,  in  which  the  justices  are  to  exercise 
their  discretion,  by  confi*rring  with  each 
other  on  the  suliject.  Hex  v.  Forrest, 

i.  pi.  25. 

54.  And  both  magistrates  must  be  together 
at  the  time  the  appointment  is  signed, 
Rex  V.  Great  Mariow,  1.  pi.  34. 

55^  But  it  has  been  held,  that  ai  order  of 
removal,  signed  by  two  justices  s^aratdy, 
and  in  different  counties,  is  not  tnerefore 
void,  but  voidable  only  by  appealing  to  the 
sessions,  Rex  v.  Stotjbld,  n.  pi.  788. 

V. 

Qf  the  Number  of  Qverseim* 

56.  The  43  EIi&  c.  2.  ^  I.  says,  ^  that/oir, 
three,  or  tioo  substantial  householders,  sball 
be  appointed  overseers,  having  respect  to 
the  proportion  and  greatness  ofthe  parish." 

57.  And  by  13  &  14 Car. 2.  cl2.  §21. 
**  two  or  more  overseers  shall  be  yearly  ap- 
ppinted  in  those  toumships  and  villages, 
which,  by  reason  of  the  largeness  of  pa- 
rishes, could  not  otherwise  have  the|)e- 
nefit  ofthe  43Eliz.  c.  2." 

5.8.  The  lustices  therefore  cannot  ^ppojnt 
more  tnan  four  overseers  for  one  parish 
or  township ;  for  the  43  Eli?,  c.  2,  be- 
ginning with  the  number  your,  shows  the 
extent  to  which  the  legislature  intended 
they  should  go,  and  the  words  being  af- 
firmative, imply  a  negative  Uiat  they  sball 
not  apppmt  more,  Rex  v.  Harmon, 

i.  pLSS. 

59.  And  therefore  an  order  of  justices,  ap- 
pointing JSve  overseers  of  one  parish,  is 
bad.  Rex  v.  Loxedale,  i.  pi.  27. 

60.  But  although  in  the  construction  of  this 
act,  not  more  than  four,  nor  less  ihan  two 
overseers  are  to  be  appointed,  yet  as  all  the 
overseers  need  not  be  appointed  vno  Jlatu, 
the  court  will  not  aivisti  an  order  appoint- 
ing one  overseer ;  for  other  overseers  may 
have  been  appointed  by  other  orders,  Bex 
V.  Besland,  i.  pl.26» 

61.  The  four,  three,  or  tufo  overseers  there- 
fore  may  be  each  of  them  appointed  at 
different  times  and  by  different  instra- 
ments,  Bex  v.  Morris^  i.  pi.  28. 

62  And  therefore  an  order  of  juttices  which 
appointed  A.,  "  being  a  substantial  honse^ 
holder  of  the  parish  of  B,.  to  be  overseer 
of  the  poor  for  the  hamlet  of  C  in  thj? 
said  parish,"  is  ^ood.  Id.  ibid. 

63.  But  an  appointment  of  one  overseer 
alone  for  a  township,  is  bad ;  for  the  sta- 
tute 13  &  14  Car.  2.  exprettly  requires^ 
at  least,  two  overseers,  Rex  y.  Clifton, 

I  pl.99f 
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64,  iitfandi  a  PBTH^  inieht  not  Jiave  had 

'  die  \iam  w  the  stanlte  45  Eliz.  c.  2., 

bebct  and  at  the  passing  of  the   sta- 

tB(e15&J4Car.2.  c.  12.,  Iwt,  perhaps,  at 

Atf  period,  sbA  eertainly  fbr  a  long  course 

«fjfan  antecedent  to  the  year   1775, 

^ttttioed  its  poor  in  separate  districts ; 

pk  vastotaapetent  to  the  parishioners  at 

(kjitter  period  to  cease  acting  under  the 

Itttitfe  Gar.  2.,  and  to  recur  to  the  gene- 

aifrmiofi  of  the  statute  43  Eliz.,  by 

ttntiiniog  their  own  poor  as  one  entire 

peridi;  and  having  done  so  from  the  year 

VnS,  the  court  refused  a  nuindamtu  to 

tie  justices  of  oeace  to  appoint  separate 

mttttm  as  before  that  time,  Rex  v.  Pai- 

acr,  i.  pi.  67. 

S5,  A  local  act  directed,  that  the  then  over- 

wncf  tSie  parish  of  W.  should  continue 

tl^  be  overseers  for  the  remainder  of  the 

corteDt  year,  and  until  two  others  should 

|el  npOintCNi,    and  that   two   overseers 

ma  be  appointed  annually:  held  that 

pbaet^d  Dot  repeal  the  statute  43  Eliz. 

ci§i.,  and  tha(  an  appointment  of 

lliir  Overseers  for  the  pansh  of  JV»  was 

WH  Bex  V.  Pinneyf  L  nl.  51. 

^  Aw  divisions  within  a  parish  haa  sepa- 

Ml^MeReers  and  separate  rates,  and  ma- 

Md  their  poor  8e|}aratelv;  but  at  the 

« di  etery  year,  in  maJdng  up  their 

itattils,  the  overseers  of  the  one  (if  they 

Uttoney  in  hand^  pcud  the  balance  over 

10  the  overseers  ot  the  other:  held  that 

itilm  in  effect  one  joint  parochial  ac- 

coaot,  and  that  all  the  overseers  were  to 

be  considered  as  joint  overseers  of  the 

fuA  at  large,  JUaiktn  v«  Vhkeritaf, 

1.  pi.  30. 

VI. 

Mad  f Of  what  Time  to  be  appointed. 

ft*  The  45  Eliz.,  directing  the  appointment 
io  be  made  in  Kaster  week,  or  within  a 
ttQDth  after  Easter,  and  Sunday  being  the 
^  day  of  the  week,  it  seems  that  an  ap- 
gMncnt  made  band  fide,  and  without 
ai^  even  on  a  Sunday,  is  good,  Rex  v. 
Ooknwdl,  1.  pi.  ^5. 

•••  Aad  diereCbre  where  six  appointments 

»rte  made  by  two  sets  of  justices,  and  it 

^P^ved  that  two  had  been  made  on 

•Mcr  Sunday,  two  on  the  Monday,  and 

tio  more  on  tne  TStesday,  which  last  was 

aeuoal  day  for  appointing  overseers,  yet 

^ttoit  said,  that  if  thoae  made  on  the 

Mj^were^ona^dfr,  it  was  good.  Rex 

^Wtant  and  AOen,  i.  pi.  58. 

•'• «»  after  the  appointment  required,  is 

**  made  by  one  set  of  magistrates,  the 


juriidictloQ  of  t}ie  nu^tracy  upon  the 
subiect  is  at  an  end :  they  ^refuncti  officio^ 
and  no  other  magistrates  can  afterwards 
appoint,  eyen  if  those  appointed  claim  ex? 
emption,  Rexy.  Great  Marlow,    i.  pi.  42; 

70.  But  as  Sunday  is  an  improper  day  for 
such  business,  an  appointment  made  on 
Easter  Sunday  U,prmd/acie,  clandestine 
and  bad.  Rex  v.  Sutler,  i.  pi.  57, 

71.  Therefore  where  on  a  contest  between 
two  adverse  sets  of  borough  justices,  each 
set  met  before  midnight  at  Easter  Eve, 
and  each  began  making  their  appointments 
the  instant  the  clock  had  struck  12,  and 
so  kept  on  renewing  the  same  appoint- 
ments for  an  hour  or  two,  but  one  set 
made  afresh  appointment  at  eight  o'clock 
on  the  Sunday  ntoming,  the  court  quashed 
all  the  appointments.  Rex  v.  Brid^ewater, 

1.  pi.  58. 

72.  But  one^  appointment  out  of  two  or 
more  appointments  made  on  the  same  day, 
may  be  good.  Rex  v.  Searle,         i.  pi.  52. 

75.  When  an  appointment  is  made  in  con- 
sequence of  a  mandamus,  it  is  good,  al« 
though  made  above  a  month  after  Easter, 
Rex  V.  Sparrow,  L  pi.  54. 

74.  So  an  appointment  made  on  Easter 
Wednesday  1 766,  for  this  present  year,  is 
good,  for  It  shall  be  intended  for  the  over* 
seers*  year,  Rex  v.  Helling,  i.  pi.  86» 

75.  So  an  appointment  for  a  whole  year 
mav  be  gooa,  Rex  v.  Jones,  i.  pi.  55, 

76.  So  also  an  appointment  of  an  overseer 
for  the  year  next  enduing,  will  l^  understood 

lo  be  tor  the  overseers*  year.  Rex  v.  Bur* 
der,  i.  pi.  41. 

77.  So  also,  for  the  same  reason,  an  appoint- 
ment made  on  the  6th  October,  for  one 
year  next  ensuing  the  date  thereof t  is  good. 
Rex  V.  Siubbs,  i.  pi.  40. 

VII. 
Cf  and  for  what  Place, 

78.  The  45  Eliz.  c.2.  orders  overseers  to  be 
appointed  in  parishes;  and  the  15&14 
Car.  2.  in  townships  and  villages, 

79.  These'  statutea  extend  to  towns  and  vil- 
lages in  extra^parochial  places,  as  well  as  in 
parishes.  Dotting  v.  Stohelane,       i.  pi.  46. 

80.  But  overseers  cannot  be  appointed  to 
any  place,  that  is  not  either  in  faw  or  by 
reputation  a  parish,  or  a  vill.  Rex  v.  JSt/- 
ford,  I  pi.  47. 

See  Rex  v.  Showier,  i,  pi.  S3, 

81.  Therefore  overseers  cannot  be  appointed 
to  a  place  that  is  not  nor  ever  was  a  town- 
ship or  village,  or  been  reputed  to  be  a 
township  or  village.  Rex  v.  IVelbeck, 

i.  pi.  SO, 

82.  As;  for  instance,  the  sites  and  areas  of 
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ancient  cathedrals, .  collegcsy  and  inns  of 
court.  Rex  v.  Justices  of  Peterborough, 

i.  pi.  59. 

83.  But  separate  overseers  may  be  appointed 
to  a  vill  containing  divers  substantial  free- 
holders able  to  contribute  to  the  main- 
tenance of  the  poor,  although  it  is  not 
part  of  any  parisn,  and  has  immemorially 
been  without  church,  chapel,  or  parochial 
rights,  and  never  had  overseers  before. 
Rex  v.  Ruffbrd,  i.  pi.  47. 

84.  So  separate  overseers  may  be  appointed 
for  an  ancient  village,  used  and  reputed  as 
a  parish  before  the  45£liz.  c.2.,  although 
it  be  parcel  of  another  parish  which  was  an 
ancieut  rectory,  HUton  v.  Pawie^  i.  pi.  43. 

85.  So  separate  overseers  may  be  appointed 
for  a  reputed  vill,  although  it  was  originally 
part  ot  the  adjoining  parish,  Nicholas  v. 
Walker^  i.  pi.  44. 

86.  But  separate  overseers  cannot  be  ap* 
pointed  for  a  tnll  which  has  performed  its 

Earochial  rites  in  the  parish,  although  it 
ad  a  chapel  of  its  own  before  the  passing 
the  43  Eliz.,  and  has  been  separately  rated 
to  the  poor  since  that  period,  Rudd  v. 
Foster,  i.  pi.  45. 

87.  And  the  court  will  not  intend  the  place 
to  be  a  vill;  and  therefore  an  appointment 
of  overseers  for  the  precinct  of  the  Tower, 
otherwise  called  the  purish  of  St,  Peier*s, 
is  bad;  for  although  the  place  is  a  parish 
by  reputation,  it  must  be  so  stated,  Rex  v. 
Severn,  i.  pi.  52. 

See  also  Rexv,  TamuMrth,        i.  pi.  56, 

88.  A  hamlet  and  vill  are  synonymous  terms, 
Rex  V.  Morris,  i.  pi.  65. 

89.  So  an  appointment  to  a  place  called 
Rrokenham  Lodge,  an  extra^parochial  place, 
is  bad;  for  it  shall  not  from  this  statement 
be  intended  a  vill,  Doltmg  v.  Stokelane, 

i.  pi.  46. 

90.  Nor  shall  an  extra-parochial  place,  con- 
sisting of  only  two  houses,  be  considered  a 
township  or  vill,  Rexy.  Den/usm,  i.  pi.  48. 

91.  Nor  the  demesnes  of  a  nobleman's  seat 
in  an  extra^parochial  place,  though  con- 
verted into  five  farms.  Rex  v.  Grafton, 

L  pi.  49. 

98.  Therefore,  on  an  application  for  a  man- 
damns  to  appoint  overseers,  stating  by 
affidavit  the  strongest  circumstances  to 
show  that  the  place  is  a  vill,  yet  unless  it 
is  not  expressly  stated  to  be  a  vill,  or  that 
it  has  been  so  reputed,  the  court  will  not 
grant  the  writ.  Rex  v.  JBedfordsHre, 

i.  pi,  58. 

97.  And  where  the  sessions  adjudge  the 
place  to  be  a  vill,  the  court  will  take  the 
fact  to  be  as  found,  and  grant  a  majuiamus, 
although  there  are  strong  circumstances  to 


show  that  it  b  not  a  vyi.  Rex  v.  UaAm 
Abhey,  LpL6t. 

94.  But  a  place  confuting  of  only  two  noosei 
mav  be  a  vill,  Id,  Ha, 

95.  £ven  though  the  place  be  extr»fflt)- 
chial,  and  consist  only  of  two  houses;  for 
the  finding  of  the  sessions  is  deosife  of 
the  fact  Id.  HH 

96.  The  justices  cannot  appoint  oocrsent 
under  the  13  &  14  Car.  S.  c  18.  for  the 
separate  parts  of  a  parish,  unless  it  appesn 
that  the  township  or  village  cannot  other- 
wise enjoy  the  benefits  of  the  45  Eliz.c;2^ 
Rex  V.  Justices  of  Middlesex,       I  pL  SI* 

Same  point.  Peart  v.  Westgartkft:  pi.  £4.  < 
Same  point.  Rex  v.  Uttoxeter,  I  pi.  57.  , 

97.  And  whether  or  not  a  parish  can  havi  i 
the  benefit  of  the  47Eliz.  c£.  bymuh 
taining  its  poor  with  not  more  tma  &m  ; 
overseers,  is  a  fact  which  the  seflOMS 
ought  to  find,  and  should  not  leave  t»  be  ; 
presumed  by  the  court  from  other  oon- 
fiicting  evidence  stated  in  a  case  resefted; 
such  as  that  the  parish  had  the  benefit  of 
the  statute  down  to  17S9,  and  tbatfm 
thence  to  1753,  it  was  uncert^  how  tbe 
poor  were  maintained  there ;  and  dut 
from  1759  the  poor  had  been  maintaiDed 
separately  in  six  townships,  but  that  tte 
population  was  decreased.  Rex  v.  Watvt»t 

Lpl.<6. 

98.  Where  a  parish  is  divided  into  sepante 
townships  which  have  separate  oveneei^ 
each  township,  with  respect  to  its  poor,  k 
to  be  considered  as  a  distinct  parish,  JZcr 
V.  Kirkby  Stephen,  L  pi  iSfi 

99.  Where  a  parish  consists  of  seveni 
townships,  some  of  which  maintain  tlleir 
own  poor,  and  have  overseers  separately 
appointed,  the  court  will  grant  a  mm^ 
tnttf  for  the  separate  i4)pointment  of  ofe^ 
seers  for  the  remaining  townships;.  fpA 
where  such  parish  has  immemonally  hid 
more  than  four  overseers,  that  is  a  pfool 
that  they  cannot  have  the  benefit  of  ^ 
43  Eliz.  c.  8.,  and  indtles  each  towoiiDli 
to  have  separate  overseers.  Rex  r.  HoHm, 

L  pi.  61 

100.  So  where  a  township  has  had  for  sixt] 
or  seventy  years  past,  separate  overseen 
and  has  maintained  its  own  poor  sep 
rately  from  tbe  parish  at  large,  it  i^  id 
intitled  to  the  ^me  privilege.  Rex  ▼.  LdgJ 

f^  i.  pi, -62 

101.  But  where  a  parish  consists  of  two  « 
parate  districts,  each  of  which  imfneaM 
rially  made  a  separate  rate,  but  the  mone 
when  raised  was  blended  together  in  on 
joiot  fund,  though  applied  in  certain  pn 
portions,  and  the  sessions  did  not  find 
as  a  fact  that  the  parish  could  not  reap  tli 
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taHU  of  tl«  48  EXk.  t.  9.  it  was  bdd  that 

dtt  Jrtriets  wera  not  entitled  to  miuntaio 

tbw  an  peer  aaparatdy  aad  diftinctly, 

ahko^  floce  the  year  1648,  they  had 

cmMdy  bad^  in  the  wMe,  mere  than 

Sm  flfeneeriy  and  aJthongh  the  baoilet 

pntlid  iBUBMKwialJy  had  a  eonitable  of 

aiMn,  Reg  T.  Neweil,  i.  pi.  64. 

ML  fta  vhoe  a  parkh  hat  distinct  omcen, 

■dnkcs  distinct  rates,  and  has  imme- 

■ornilf  made  dktinct  accounts  to  the 

jntiesi  of  the  sereral  counties  in  which 

the  liMliim  parts  of  the  parivh  is  situated, 

ttA  dmnon  shall  be  considered  as  a  se- 

pnlB  pwidi,  and  have  saparate  oveiwers, 

Afakr^s  case,  i.  pL  64.  n. 

Ml.  iidi,thoiigb  a  parish  had  at  no  time 

sMrndsat  to  the  year  1779-5,  had  the 

hmtiL  of  4SBUs.  c.  9.  but  had  always  had 

iw  owttmi  s '  appointed  separately,  two 

ftrsaeiliittict,  two  for  another,  and  one 

6rstM,yet  two  of  the  districts  havine 

rdm  177 J  to  net  together,  to  which 
tUnl  aoeeded  in  1775,  and  there 
Mtbsen  but  four  oreneers  since  that 
faiMvho  had  been  appointed  for  the 
■Uspmh;  thb  eocav  held  that  such 
is^pOBoent  at  tbe  time,  acted  upon  for 
liii^yesrs  past,  wm  proper  efidence  for 
f^*m  to  deesde  that  the  parish  could 
it  act  eajoy  the  benefit  of  the  statute, 
I  '  tidsonnquently  that  a  distress  levied  for 
aposi's  latc^  madto  by  the  overaeers  con* 
jaidy  sppoJBted  for  the  whole  parish,  was 
■SilMeT.  CcMaai,  7Eatt,l. 

rJHk  lie  two  districts  of  which  a  parish 
^•*  mmitttd  had,  from  the  49  EOz*  down  to 

•  lb  I3&  14  Osr.  S.,  maintained  thehr  poor 
-  jrinil),  aad  at  the  tiaM  of  the  passing  of 

lb  litter  act  agreed  to  separate  in  the 
'^■nttasnee  of  their  poor,  and  that  se- 
*'-fMte  ofciaceia   Aowd   be  appointed, 

•  ■9'^covhtioo  that  the  rateable  property 
'  >>*tbfmh,  whether  situated  in  the  one 
;    '•ibathefdistriet.ahoald  berated  where 

^NKapier  resided.  In  conse«)neiice  of 
yipsiunent  they  had  ever  smce  uni- 
'*M^Baintained  their  own  poor  sepa- 
'*l^  and  had  had  separate  overseers, 
&e.  Held  that  this  clearly 
that  die  parish,  at  the  time  of 
.  Jeoienty  could  not  reap  the  full 
Mt  of  the  statute  of  Ells.,  and  that 
the  separation  of  the  two  dis- 
hes valid*  and  that  an  appointment 
nens  fin*  the  whole  pansa  was  now 
4pi  Held  akob  that  the  agreement  con- 
*y>laf  two  diitinot  ports,  and  that  the 
yMay  of  the  latter  part*  as  to  rating 
l^lJ  not  aiftoated  within  tbe  district 
f^w  not  aftat  the  question  on  the 
^^^ut^Se^Y.WaitaO,         Lpl.66. 


105.  Whether  or  not  a  parish  can  have  the 
benefit  of  the  stat.  45Elii.  c;  9.  by  main- 
taining its  poor  with  not  more  than  four 
oteneers  is  a  fact  which  thesesiions  ought 
to  find  and  should  not  leave  to  be  presnmed 
by  the  court  from  Evidence  that  tbepnrish 
had  the  benefit  of  the  statute  to  1 759,  and 
from  thence  to  1755,  it  was  uncertain  how 
the  poor  were  maintained  there,  and  that 
fh>m  the  latter  period  the  poor  had  been 
maintained  separately  in  the  townships; 
but  that  the  population  had  decreased, 
Meg  V.  Waisim,  i  pi.  66. 

106.  For  the  tijne  and  manner  of  appealing 
against  an  appointaMnt  of  overseers,  tee 
anie,  Appkal. 

OVERSEERS'  ACCOUNXa 

I.  OfaUowing  the  Accotmti. 
II.  Ofmakmg  up  and  dtUvering  the  Account. 

III.  Appeaknttfrcm  the  AOowance, 

IV.  Paying  the  Balance, 

I. 

Of  allowing  the  Accounts. 

1.  By  43  Eliz.  c.  2.  §2,  **  the  overeeers  of 
every  parish  shall  within /our  days  afler 
the  end  of  their  year,  and  afler  other 
overseers  are  appointed,  make  and  yield 
up  to  two  justices,  true  and  perfect  ac- 
counts of  (heir  official  transactions." 

2.  And  by  43  Eliz.  c.  2.  §  4.  *<  any  two  juS" 
tices  may  commit  any  overseer  who  shall 
refuse  to  account,  until  he  shall  have  made 
a  true  account. 

3.  But  by  17 G. 2.  c.38.  J  I.  "the  over- 
seers shall  yearly,  within  fourteen  days 
afler  other  overseers  are  appointed,  ae» 
liver  in  to  such  succeeding  overseers,  tL^UBt^ 
true,  and  perfect  account,  in  writing,  and 
signed  by  them,  of  nil  things  concerning 
their  oiRce ;  which  account  shall  be  oen- 
J!ed  by  oath  before  one  justice,  and  which 

oath  the  justice  is  required  to  administer, 
to  sign»  and  to  attest  tnc  caption  of,  at  the 
foot  of  the  account;  and  tiny  parishioner, 
assessed  or  liable  to  be  assessed,  may  in- 
spect the  said  account  and  take  a  copy 
thereof.** 

4.  By  1 7  G.  2.  c.  38 .  ^  3.  **  if  an  overseer  re- 
move from  the  pansh  before  his  year  ex- 
pires, he  shall  deKver  his  account,  so  veri- 
fied to  the  other  overseer,  or  to  the  church- 
wardens." 

5.  And  by  1 7  G.  2.  c.  58.  §  3.  *  on  the  death 
of  an  overseer  during  the  year,  his  repre- 
sentative  shall  account  wiuiin  forty  days 
afler  his  decease." 

6.  By  9G.  1.  c.  7.  §  2.  **  the  overseers  can- 
not include  in  their  accounts,  any  monies 
expended  for  the  relief  of  poor  persons^ 
who  are  not  registered  in  the  poor  book  of 
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the  parish,  eioepting  •uoh'M  th^y  fehall  so 
exjieod  upon  sadden  and  emergent  oc* 
jcasions.'* 

7.  But  from  thiii  restraint  the  saonies  ex* 
ponded  in  reimbttrsing  constables  under 
18  G.  s.  c.  10«  must  be  excepted. 

8.  So  also  the  monies  paid  for  the  relief  of 
famiUes  of  militiamen. 

9.  And  the  monies  paid  under  the  36  G.  5. 
0.  S3,  for  relievini^  of  pmipen  at  their 
own  bouses^  in  the  manner  that  statute 
directs. 

10.  By  17  G.  2,  C.38.  $11.  succeeding  over- 
seers mi^s  out  of  monies  levied  on  rates 
made  by  tb^  predecessors,  pay  their  pre- 
decessors such  monies  as  tney  have  ex- 
pended for  the  relief  of  the  poor. 

11.  And  by  41  G,3.  c. 25% § 9.  succeeding 
overseers  may  now  make  a  rate  for  the 
puipose  of  reimbursing  their  predecessors 
sucn  monies  as  they  have  so  expended. 

13.  Accounts  of  churchvardens  and  over- 
seers of  poor,  to  be  submitted  by  them 
to  two  or  more  parties  at  a  special  sessions, 
held  under  1 7  df.  S.  e.  38.    50  G.  3.  c  49. 

13.  In  case  of  refusal  or  neglecti  &c.  justices 
may  commit  him  or  them  to  gaol  until, 
&0.  Id,  ibid. 

14.  Churchwardens,  &c.  may  appeal  to 
quarter  sesuons,  Jd.  §  2,  8. 

15.  Proceedings  of  quarter  sessions,  final. 
Id.  5  5. 

16.  It  seems  that  under  the  43  Eliz.  c.  S.  the 
aiiowing  of  overseers'  accounts  by  two 
justicetr^^  ^  judicial  aeif  for  it  is  said 
that  their  authority  In  this  respect  must 
be  exercised  by  themselves,  and  cannot  be 
del^ated  to  any  others,  Rejt  v.  TurTier^ 

i.  pl.31. 

17.  And  yet  where  an  overseer  tendered  an  Is?.  But  if  an  overseer  n^csr  to  dMhMr.sM  ao» 


C.58;  baa  ill  4hitf  yciysgfr.tapBHtiirt  :tfce 
43  £lix.  t»  9*  Rex  v»  CM^^  i<|ik  99. 

91.  The  rewedy  tbevefore .  agmsi  uijust 
accounts  is  fa^y  an  appeal  io  .th«  sesvona 
made  by  a  party  griere^-QgluBtt  the«0oi»- 
ance  of  the  accounts. 

99.  But  an  objectiosi  aoay  he  made  hy  an 
appeal  against  the  fate,  as  if  a  rate  be 
made  for  reimbursing  ov«rtoers  for  the 
expeoce  of  law  proeeedingH  focss  the 
inhabitants  are  aggriered  aa  aeo»  aa  the 
money  is  improperly  Maassed  upon  them, 
they  need  not  wait  until-  it  is  raisadsaad 
expended,  before  thcgr  make  then'  ol^eetioQ 
by  appeal  against  the<,aliownnoei<if^the 
acoQunts,  i{<x  V.  JtftdtiS^^M^  .  -i.^IffS8. 

93>  The  expenoes.  of  a  constable  hi.  paoae- 
outing  an  asaault  oooimilted  on  hiaa  in  the 
execution  of  his  duty,  canaoto  hepni  by 
the  overaeera  oat  of  the  pooffsvMl^'tand 
are  not  within  the  18  Gn5»e*  19*'^  4«.  JZ«r 
V.  Birdf  l«;pLtf78. 

94.  Where  a  party  applies  for  a  ai»mrf— tstt 
to  compel  diurchwardens  ta  allow  him  to 
inspect  their  accounts  according  to  the 
dii^ctioBS  of  the  17  G.9.C.S8.  Be  most 
state  some  special  raason  for  whiok  be 
wishes  to  see  the  aocoants.  It  it  net  an- 
swer to  the  application^  that  die  alittute 
imposes  a  penalty  apon  a  eharehwaaden 
improperly  revising  the  iaqMetion.  Mm»  ▼. 
CUar,  i^pk^SOu 

i^  Aprj8VHK»applicfltion,.howe»«f^'to.teo 

j'tMlMes  iiader  tW  43  Etiik  e*  9U  ts  WiidAo  be 

still  neccssarv  for  the  purpose  of  groud- 

ing  an  Appeal,  Rex  v.  W&Hemr, .  ipl.3W. 

96*  And  when  the  sessions  have  aacertained 
the  balance,  iwo  jaeOoeg  eot  of:  aaamcMia 
may  enforce  the  paiy mant  of  it,  M€st  ▼. 
Carter^  L  pLS48. 


account  to  two  justices,  it  was  held  that 
they  had  no  authority  to  commit  him; 
because  an  account  had  been  tendefed, 
although  the  account  only  contained  the 
srou  tunu  he  had  received  and  paid,  and 
he  refused  to  give  any  account  of  the  par^ 
Ocularly  Bex  v .  Corrocke,  i .  pL  3 1 . 

18.  For  that  they  ought  to  receive  it,  and 
strike  out  what  is  amiss,  and  balance  the 
tmcouut.  Rex  y,  Walrond^  i.  pi.  3 14. 

'  19.  But  since  17G.  9.  c.S8.  it  seems  to  be 
considered  as  a  nwmterial  act  only ;  for 
where  an  overseer  tendered  an  account 
consisting  ofgrau  sums,  and  on  his  refusing 
to  explain  the  particulars,  they  refused  to 
iwear  him  to  the  truth  of  the  account; 
'  the  kin|^*s  bench  granted  a  mandamtu  to 
the  justices,  commanding  them  to  swear 
the  ovci^eer  to  the  truth  of  the  account, 
^x  V.  Jwticet  of  Middlesex,        i.  pi.  3 1 . 

•'9o*  For  it  ^ems  that  the  statute  17G.9« 


coMJi/,  he  may  be  eommillad,  Rex  w^  Ae^« 

98.  That  is^  if  he  lafiise  to  deliver  Yila  ac- 
count to  ike  tMooeedmg  omnneers^  sAmm^ 
mou$p  ipLsil. 

99k  And  they  may  be  compelled  to  deliver 
over  the  parish  books  by  mandammMf  JHcx 
V.  BlettkoWf  i.  fL  ms. 

3a  For  they  are  public  boak^  Rex  w*  OUq^ 
ixm,  i.{iLei8. 

51.  But  the  paity  praceaded  agamst  4teaat 
appear  to  be  oaowfr;  far  a  ekwdkmmrdeu 
cannot  be  eemflsittcd  for  net  aacoamtii^ 
although  the  ofico«)l'  ■"■■m— —  ^^«*^|^ygf 
to  the  oiiiee  of  ohnnhwarden,  Hme  t. 
PeaJkcf  .  i..pL-6oe. 

'39.  A  eomnutasf  nt  of  an  cyteneer  to  th« 
cauaiy  gBol».for  aotaecouatuig  or  lor  noi 
payiag  tiie  balance,  most  coachtiie,  '^tftert 
to  renmn  wUU  ke  ehxU  oetoaM,'*  Jimx  ▼ 
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'm:Uik^f»mm  Apr  Ifctt  ko  Inch  not  |i«;^  Tbe  tmvitty^l  not,  v^n  removal  of  ta 

MMUtodilg^  «lA0r/«iliMf  /  «t  least  it 
u MuSiamt  fw'tht  oommltttng  magi* 
mtmtomftkm  hm  had  not  aceoimted 
^Ikm,  Ite^,  Gi^tfm,        u  pi.  8lJ. 

II. 

..  Cfwding  vp  a^d  deRtferiag  the  Account, 

^(^i^HliiMit^iiake  -up  and  paas  their 

Mtatm  onmaltyy  as  pmeribed  hy  the 
'  ikoiMlfltatesi  for  if  the  same  persons  be 
<^9ffmai  oveneera  for  four  successive^ 
<  •  ^Mi^  A^  CMuiot  inake  » taite  in  aoy  on^ 

yesr^tordfflburse  tfaemseivee  the  monief 
•  '  thf  hveeipeoded  dntvig  any  preceding 

ym,  Xtg  f,  QoikliAet^  i.  pi.  319. 

ailiArffK9^fiiriiow  by4l0.9.  erS34§gu 
^  ^WMsare  aatlMniied  to  nake  a  rate^ 
^^iheMote  of  paying to^ their  pitede* 

«aen,  mcb  monies  f|s  they  nay  h»ve  ex- 
»  faded  &r  the  oie  of  the  poor. 


/•*  m. 

Mfnf  tg(iiut  0€€Xi^€rt*  4f^cotmii» 

tiM^i38lts.e.9-$«*.  ''if  any  person  shall 
|**^<4|SKved'by  aay  act  done,  either  by 
I  **tfcas»iaen  or  tAe  tmojfuHoe^i  the  gene-» 
i'"^fisner  sessiona  ahalT  make  saoh  order 
'*<H<^aB.totkeni  ahall  be  thought  con* 

-J 

iMfi  tUa  statute  is NieBt  f^  to  ti«ie^ 

jvUb  aqgbtuppeal  to  afty  subseqaent 

4«fv«^(0tsta.    8ett. Poor,  111. 

< oov by  17 G.  S.c.96.$ 4.  «*  the  ap» 

ilUBst  the  aHawaaee  of  overseers'  ac* 

mast  be  aoade  by  the  pavtj^  grieved 

ot-quarier  weuiam/' 

of  such  appeal 


^W  be  given  u»  'the  ovenseers,  or  the 
~^  '  s  miy  M^joarn  the  uppeol. 

b^  41 G.  5.  c.  83.  §  4.  such  notice 

[km writing  si|Bed  by  the  appelkvit 

^itterBcy,  spcei%ing  the  grounds  of 

'  and  be  left  at  me  abode  of  th^ 

and  na  other  grounds  shall  be 

Vkne  Overseers  acooonts  were  not  al* 

latil  the  last  day,  when  an  efibctua} 

ef  appeal  to  the  then  next  sesoons 

hive  bean  ghren,  and  it  did  not  ap- 

'mi  the  party  objeotiD^  had  notice 

attowance ;  hen  that  a  notice  of 

tntf»next  subseqaent  aessions^  for 

h  IB  eftctnal  notice  of  appeal  could 

^'■JWhll^  U  pL  329. 

**JtitG.g.fe><».|<  gtvaa  an  appeal 
''-*"y«<air«h»«i9osiqrof(ibe  overseers 
JKsrv.  Lmlc0Mpe(Jmtket) 

i»pl*335^ 


order  of  sessbns  allowing  wvcrseers'  ac- 
oonnts,  which  is  good  upon  the  Ihce  of  it, 
go  into  the  merits  of  those  accounts  upon 
affidavits,  Hes  v.  Jaawt,  i  pi.  3X1. 

44.  Overseers  eanoot  charge  in  their  ac« 
oonnts  for  money  paid  as  a  salary  to  one 
of  the  overseers,  i^or  v.  6Uyde,  i.  pL33S. 

4ik.  Where  an  order  of  sessions  eosmrming 
overseers'  accounts  was  in  this  form, ''upon 
the  appeal  of  J,  G,  against  the  accounts  of 
H,  and  JV.  overseers,  be  the  said  Q,  ob- 
jected to  the  sum  of  IS/L  lOr.  in  the  said 
account  paid  to  H^  as  n  salary,  it  is  or- 
dered tint  the  said  aocoants  be  coc- 
finaed ;"  this  was  considered  as  an  order 
confirming  the  said  accounts  in  respect  "of 
the  charge  for  the  salary,  and  therefore 
the  court  quashed  the  order,  bnt  sent  the 
case  baok  to  be  reheard  as  to  the  nature 
of  the  payments.  Id*  ibid. 

46.  Where  the  anpeal  is  against  the  over, 
seers'  aoconnts  dv  individuals  paying  rates 
within  the  parish,  the  certiorari  is  not 
taken  away  by  i>0  G.ff.c.49.;  that  act 
only  applying  to  appeals  by  the  overseen 
aeainst  the  dianUowanee  of  any  items  in 
their  accounts  by  the  magistrates.  Sex  v. 
Bird,  L  pi.  478. 

47.  But  it  has  been  decided,  that  it  is  not 
necessary,  in  order  to  give  the  justices  at 
sessions  jurisdiction  to  hear  an  impeal 
against  overseers'  accounts,  that  such  ac- 
counts should  prevxMitly  have  been  ek* 
amined  and  allowed  pursuant  to  50  G.  3. 
c.  49«,  Bes  V.  Ccioktiter,  (Juttieesjf 

i.  pi.  534. 

48.  A  notice  of  appeal  against  overseers* 
acoounts  stated  thattheappeUant  objected 
to  certain  specifie4  mrments  alleged  in 
the  accounts  to  hav^  oeen  made  tb  per- 
sons specified  by  name  in  the  notice: 
held  that  the  notice  was  bad«  because  it 
di|d  not  state  the  caoae  and  ground  of  ap- 
peal as  required  by  41  Q^3.  c.  23.$  4.  Tbe 
attornies,  some  days  beifpre  the  appeal  was 
tried,  egroed  to  admh^  on  the  trial  of  the 
appeal,  that  the  sum^  objected  to  were 
paid  to  the  person  to  ^idiom  it  was  alleged 
m  the  accounts  that  they  were  paid :  held 
that  this  was  not  any  waiver  of  the  irre- 
gularity in  the  notice,  because  the  consent 
of  the  attornies  was  not  signified  in  open 
court.  Her  v.  Skeardf  i.  pi.  836. 

49.  The  sessions  may  award  ooets  to  the 
party  in-  whoee  favour  tbe  appeal  is  de- 
idermined. 

Sfk  But  to  authorize  the  sessions  to  award 
costs,  the  appeal  must  be  entered;  for  a 
notice  of  intention  to  appeal  is  not  suffi- 
cient tor  this  purpose,  iUr  v.  Justices  of 

a,  pU  1017. 
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SU  It  it  «aid  that  to  groand  an  Appeal  it 
must  appear  that  the  accounts- have  been 
laid  before  .two  jostices,  Mex.v>,^arllett, 

»L  pi.  325. 

Si.  The  sessions-cannot,  either  under  43  Eliz. 
&  S.  or  1 7'G.  3.  c.  38.,  make  aay  order  on 
an  appeal  against  overseeiB'  accounts,  un- 
less a  previous  application  has  been  made 
to  two*  justice^  under  43  Eiiz.  c.  S.  Rex  v. 
ir^tiMT,  i.  pi.  386. 

S5»  But  it  is  clear  that  the  appeal  must  be 


to  the-  next  sessions,  Bes  v.  JuMtiees  of  ,66,  But  by  izG.  8.C.38.  ^1.  '^.tbetimrfb 


reded  iO{i^«fer  tiie  bakaoe  ia  thv 
iumdtf  to  tbeir  successors,  within/w  inn 
afler  they  are  out  of  office." 

64.  Apd  by  <4^  Eliz.  c8. §4«  <*  oa  deU 
thereof  thoir  successors  mi^,  by  wanaa 
from  two  justices  levy  the  same  by  distra 
and  sale. 

65.  And  if  4)0  distress  can  be^madi^  tbede 
faulting  overseer  may  *be  committed  b 

^ufohtiHces  to  the  county  gaol,  juitil  b 
sb^T  pay  over  the  l^ance. 


Berkshire,  i.  pi.  327. 

34.  Por  in  this  lespect  the  1 7  G.  fi.  c.  38.  has 
'     repealed'  the  43  Elis.  c.  2.  Bex  v.  Coode, 
^  .  i.  pi.  S90. 

55.  And  a^part^r  is  said  to  be  aggrieved  the 
moment  aq  iilcigal  rate  is  made,  Bex  v. 
MtdU^iHdy  I  pi.  328. 

i6.  But  It  is  said  that  the  sessions  may  refer 
thesettiement  of  the  accounts,  either  to  the 
two  justices  to  whom  they  were  submitted, 
or  to  any  either,  two  justices,  Bex  v.  Towti" 
sendy  i.  pi.  923. 

57.  And  when  the  iudance  is  ascertained 
may,  in  the  like  manner  as  the  two  juS" 
iices,  order  the  overseers  to  pay  it  over, ; 
Bex  V.  Hedges,  *  i.  pi.  522. 

58.  And  if  the  sessions  do  not  order  the  bal- 
ance to  be  paid  over^to  the  succeeding 
overseers ;  two  justices  out  of  sessions  may 
be  compelled  by  vutadamus  to  enforce  the 
payroeot  thereof,  Bex  r.  Carter,  i.  pi.  348. , 

-  59.  For  the  effect  of  the  appeal  is  the  ascer- 
itaining  Uie  quantum  of  the  arrears,  and 
then-t^e'  statute  attaches  and  enables  the 
magistnaites  out  of  sessions  to  enforce  pay- 
ment of:{h'd  balance.  Id,  ibid. 
60.  But  they  cannot  order  them  to  pay 
over  a  sum  charged  as  paid,  which  in  fact , 
has  jiot  been  paid,  iB^x  v.  MouUwortk, 

1  pi.  321. 
4)1.  Where  overseers*  accounts  allowed  by 
fhree  justices  were  delivered  to  the  succes- 
son  so  late  that  thev  could  not  appeal  to  . 
>the  next  scsnons :  held  that  an  appeal  to . 
the  next  practicable  sessions  was  m  time, 
and  that  the  justices  might  .tl^en  respite 
the  appeal,  although  the  respondents  ob-* 
jected  to, the  delay,  Bexi,  TiachoeU, 

\  L  pi.  337. 

€t.  Upon  aa. appeal  against  an  order  for  the 
alIowance.pt  overseers'  accounts,  a  magifr^ 
trate,  a  rated  inhabitant  of  the4)arish,  can-* 
not  vote  either  on  (he  determination  of 
the  appeal  or  on  a  question  as  to  granting 
a  case  for  the  opinion  of  this  court,  Bex^ 
W.  Qudsidge,  Lpl.  338. 

JV. 
Ftufment  of  the  Balance* 
40.  By  43  Eliz.  c.  2.  §  2.  *'  overseers  are  di-  J     JCifg, 


peyiog  9ver  the  balance,  is  enlarged  aat 

.yrithin  fourteen  days  aftisr.  other  Qvciiea 

are  appointed." 

£l7.  And  the  sucoeediqg.pver8acjnB  ace  ti 

tbonzed  to  levy  araears.  of  zates  mailel 

•  tlielr  predecessors,  and  pay .  tbem  M 

sums  expended  by  th^m  for  the  uscofll 

poor^iis  are  allowed  to  be  due  toohoni 

their  accounts. 

68.  But  '.the  Darishiooers  .'havs.  no^njghA  I 
call  upon  tne  overseers  for  the  payma 
of  the  balance,  \xaiaXafortmglU  ai^  BmU 
B^x  V.  Egginton.  i.  pL  3# 

69.  And  by' 17  G.  2^.  c.  38.  §  2.  *  if  the  on 
seers  shall  refuse. to  mokeJifLthe  Mooi^ 
or  neglect  to  pay  the  balance,  twQJastie 
ma^  commit  them  ito  the.comiQoa.ff 
until  they  comply." 

70.  The  50.  G..3.C.  49.V  which  requliea  i 
churchwardens  and  overseers  tn  suN 
their  accounts  to  two  justices  at^spefl 
sessions,  to  he  holden  within  the  ^  M 

.  appointed  by  the  i  7  G ^2.  ^  38  ,.for  ddkl 
ing  m  the  said  account  $Q  thejsucceof 
overseers,  is  not  a  substitjitioR  in  lic|L 
that  i)rovision  in  the  17<ir..2.,  butJai 
roulative ;  and  if  the  overseer.  ce&Mu 
deliver  in  such  account  to  the  succeen 
overseers  within  the  1 4  days»  he  mw 
committed  by  two  justices  for  sudi  rc(v 
Lester\  case,  i,  pi.  J 

71.  If  there  be  divers  pversc^srs.  o£  adjaci 
townships,  who  seyeralUrCoUfict  linimi 
rate,  the  justices  may  ocdec.a  Waaotf 
mainiog  in  {he  hands^of  one  of  tbeai 
be  distributed  among  the  others*  if  IMI 
saryyB^  y,.£orough  ((f  Banbuty, 

i.  pLj 

72.  The.  balance  remainiog  in  theJMaidb 
the  old  overseers. must tjbe. paid  to  -tl 
successors,  and  caanot  .be  retained  e 
with  the  consent  cO(  the  parish,  tojuw 
.contingencies,  Bcx.y,.Jtntwn,iifjSftm€i 

i.pi^J 

«73«  -The  justices  .tl^efore.wha  tak^  ibft 

counts,  may  make  an  order  Gur'jMclt  4 

pose,  Bex  v,  7\)pskam,  L  ^.  J 

74.  And  if  thqy  do  not  pur.ovar  tudi .  wfl 

accordiagly,  they  roi^lk  .mcBctcKi» 
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[I.  Protection^  ^. 


IS,  Ordielnlance  may  b£l  levied  by  d^rtress 
vndertbe  45E&.  c.S^  Rtx  v.  jR^nttfr, 

i.  pi.  34lv 

76.  Or  tfcey  may  be  committed  iviaer-the 
17  G.  8.  c.  W.  §»2.,  Jfer  V.  JBggtnton, 

i.  pi.  347. 

77.  ITdtt  sessions  balance  the  account,  and 
ftite  ^  sum  due  to  the  parish,  but  do 
not  direct  the  overseer  to  pay  that  sum 
brer  to  the-succeedrng  overseers,  two  jus- 
tices (Hit  of  session  may,  after  demand 
ami  nefiisal  to  pay^  enforce  the  payment 
Vf  Twtoe  of  the  45  Eli**  c.  2.-  §  2.,  and 
4  &  17  G". »;  Ci  W.  §  3.,  Jf***  V.  Carter, 

i.  pi.  548. 

78.  Hie  sesdfens  may  now- by  41 G.  5.  c.25. 
order  the  succeeding  overseers  to  pay  to 
Uleir  predecessors  sums  of  money  diie  to 
dieni'  fbr  tew  ejrpenceSy  paid  by  them  on 
accOBofof  dte  parish,  Rex  v.  St.  Peter* », 

i.  pi.  545. 

78.  Tl»  overseers  cannot  retain  any  part  of 
Ae  balance,  as  to  pay  aa  attome^S  oill  of 
apesees  f<}r  suing  for  -money  to  be  laid 
out  in  charitable  uses»  JR^jr  v.  Somerset^ 
dire,  i.  pi.  544. 

SO.  But  the  sessions  may  order  siich  expen* 
Store  to  be  repmid  to  the  overseers  by 
tkir successors.  41  G/5.C..25.  §  9. 

II.  So  one  oyers^r  may  be  ordered  to  re- 
oaborse  another  overseer  out  of  money 
ainfiady  mi^ed.  Rex  v.  lAmehoute, 

i.'pl.  542. 

•t.  Ofcrsecrs  cannot  tafce  credit  in  their 
acooDUts  for  money  paid  as  a  salary  to  an 
'omMtant  oveneer,  although  such  assistant 
orerseer  be  appointed,  and  the  salary 
fixed,  by  th^  consent  of  the  parish,  Rex  v. 
Wekk,  '  ii  pi.  546. 

S5.  For  the  statute  45  Elfe.  c.^*  has  throwrJ 
tiie  whole  bnrden  of  the  office  on  the 
tivuieeiB,  and  they  are  to  discharge  it 
theasdves  without  fee  or  reward, 

i.  pi.  546.  text, 

94.  If  1^  up  aapeal  npiiinst  overseers'  ac- 
f<Mi,lfae  sessions  disallow  some  of  the 
'tBB^iBd  do  not  order  the  overseers  to 
p7  tbe  balance  to.  the  successors,  two 
J^ftitei  OQt-  of  stsaions  may  enforce  pay- 
*nt,^  an^  if  they-  refuse  to  interfere,  li 
tmdamus  wfll'fie  to  compel  them,  Rex  v; 
tStrttr^  i.  pi.  548. 

•1  !f  the  overseers,  after  aflowance  of  their 
Meoonta-by  two  jusdces  at  special  sessions, 
M  an  erdfsr  by  the  justice  to  pay  over 
ite  balances  to  their  successors^  which 
^t^k  coi^rmed  on  appeal  refus^  to  pay 
•di  balance,  the  two  justices  may  isiue 
)kb  warrant  to  levy  'the  same  under 
'ML  5.  c.  49l»  fiton  the  application  of  one 
rfthe  #ncceedlt4  overseers,  although'  the 
ftit  of  the  dmraiwardeiiB  and  oveneewi 


refuse  to^  concur  in  such  application; 
therefore  where  the  justices  refused  to 
iteae  such  warrant  u^n  such  aipplication, 
the  court  granted  a  mandamus.  Rex  v, 
Paicoe,  i.  pi.  54^. 

86.  An  overseer  of  the  poor  is  dischaiged  by 
his  bankruptcy,  andxertificate  fVom  a  debt 
due  in  respect  of  a  sum  of  money  in  his 
hands  as  overseer  at  the  time  of  his  bank* 
ruptcy,  although  this  happen  before  the 
expiration  of  nis  year  ot  office,  before 
which  time  he  cannot  be  compelled  to 
account,  Rex  v.  Tuc/ker^  i»  pi.  550« 

OYER^fiBRS, 
niocsEiiaNGS  foe  and  AOAiNsr. 

L  0/Protectianitt  (O^ee, 
II.  LkMlities  of,  P^njal^ment for  Mibek^ 
viour,  4^ 

L 

Protection  in  .Qfifie* 

1.  By  45  Eliz.  C.2.  §  19.  <*  if  any  action  shall 
be  brought  against  an  overseer,  or  other 
person  for  takmg  a  distreu^  making  a  tate, 
or  for  doing  any  other  thing  under  thti 
act,  he  may  plead  not  guilty,  or  otherwise 
make  avowry,  cognizance,  or  justificsitL9n„ 
stating  that  the  distress,  sale,  trespass  or 
other  thing  complained  of,  was. done  Untfejr 
the  authority,  and  according  to  the  tenoK 

'  purport,  and  effect  of  this  act,  withouc 
expressing  or  rehearsing  any  oA^  matter 
contained  in  the  act." 

2.  By  45  Eliz.  c.  2.  S  19.  **  and  the  plmntifr 
'    may  replif  generally,  that  the  ^ddendant 

d}d  the  act  supposed  in  the  dcM^/vation  of 
his  own  wrong,**  &c.  ^        . 

5.  By  45  Eliz.  c.2.  §  19.  "  th^ iitue  .shall  be 
tried  by  verdict,  and  not  otherwise.** 

4.  By  4^  Eliz.  c.2.  S  19.  "  and  if  the  verdict 
shall  be  for  the  defendant,  or  the  plaintiff 
shall  be  nonsuited,  the  defendant  shall 
have^3/(^  damages  and  costs^ 

5.  If  a*  person  assessed  to  the  poor's  rate 
refuse  to  pay,  and  on  the  overseers'  going 
to  make  a  distress,  the  party  voluntarily 
deliver  his  goods  to  the  office,  and  after* 
ward  brine  trespass  agsunst  the  overseerj^' 
the  defendant  shall  hi^e'treUe  damages 
and  costs,  Oaklev  v«  Salter,  i.  pi.  551. 

6.  But  the  costs  shall  not  be  trebled,  out  the 
damages  found  by  the  jury  only,  Ihid, 

i,  35\.text* 

7.  And  on  the!  plaintiff's  being  nonsuited, 
t})e  overseer  shall  have  a  writ  of  enquiry 
to  ascertain  the  damages,  B^amptonh  case, 

;  ■i.^1,55:^. 

8.  So  ako  after  n9Qsuit  in  replevin,  ^hen 
the  dMendants  avow  as  ovdreeers,  thej 


Oveneirs,] 


DICK8T. 


II.  Pi 


shall  hare  a  writ  ofenqiuryy  lUrheri  v, 
fVaiers,  i.  pi.  957. 

9.  So  on  a  verdict  (bond  in  favour  of  the 
defendant,  they  ^all  have  a  writ  of  en« 
quiry,  if  the  jury  omit  to  assesi  damages^ 
Beimet  v.  Hart,  i.  pi.  960. 

10.  By  7  Jac.  1.  c.  5.,  and  21  Jae.  I.  c.  IS. 
**  such  defendants  may  plead  the  general 
isiue,  and  give  the  special  matter  in  evi- 
dence.*' 

11.  By  7  Jac.  I.  c,5.**  the  judge,  on  verdict 
for  the  plaintifl^  or  on  the  plaintifTs  be- 
poming  nonsuit,  or  sufibring  a  disoonti- 
nuance,  shall  allow  to  the  defendant 
double  cotU** 

12.  By  31  Jac. I.  c.12.  ''actions  on  the  case, 
trespass,  battery,  or  false  inyrisonment, 
brought  agiunst  overseers  or  other  persons 
acting  under  thetn,  shall  be  laid  in  the 
t*^Ti5r  where  the  feet  was  done,  and  not 
elsewnere ;  and  if  the  pldiiitiff'  shall  not 
prove  the  feet  commifited  witiiin  the 
county,  the  defendant  shaH  foe  found  not 
gmUy,  and  have  all  the  •other  advantages 
and  remedies  of  the  abos^  statutes.** 

15.  The  above  statutes  of  7  Jac.  1.  c  5 ,  and 
21  Jac.  1.  c.  12.,  piitkgJoMe  eotU,  do  not 
extend  to  ecclesiastical  mattter^Kuchwal 
y.  Smith,    ^  j.  pi.  355. 

14.  Same  point,  Mtone  v.  LiMgar,    i.  pi.  856. 

15.  Nor  do  the  statutes  7  Jac.  1.  c  5.,  and 
21  Jac  L  e-  12.  6  3.,  extend  to  actions 
against  parisli  oificerB  for  a  non-feasaace, 
such  as  the  non-payment  of  money  laid 
out  for  the  support  of  one  of  their  paupers 
by  another  parish  into  which  he  went; 
tuid  for  which  aa  action  of  tusumpU  was 
brought  against  them,  Atkins  yiBanweU^ 

i.  pi.  564, 

16.  Bi;t  to  entitle  an  overseer  to  double 
costs  under  these  statutes,  it  must  be 
certified  by  thejud^e  who  tried  the  cauie^ 
that  he  was  acting  m  the  execution  of  his 
■office,  Grindley  v.  Holioway,       i.  pt.  362. 

1 7.  But  on  a  special  verdict,  where  it  appears 
that  the  act  was  done  by  the  defendant  by 
virtue  of  his  oftce,  the  master  must  tax 
double  costs,  though  there  has  been  no 
certificate  or  allowance  by  the  judge  who 
tried  the  cause,  Rtmn  v.  Picking,  i.  pi.  362. 

18.  Parish  officers,  or  persons  acting  on  their 
behalf,  are  not  entitled  under  statutes 
7  Jac.  1.  c.  5.,  and  21  Jac.  1.  c.  12.,  to 
double  costs  upon  judgment  as  in  case  of 
a  nonsuit  in  an  action  brought  against 
them  for  the  price  of  goods  sold  and  deli- 
veivd  to  them  for  -the  use  of  the  poor, 
JB/unchard  v.  JBramUe,  i.  pi.  5^ 

19.  By  17  G.  2,  c.  38.  ^  8.  **  where  any  duk 
tress  shall  be  made  tor  money  justly  due 
for  the  relief  of  the  poor,  the  distress  shall 
not  be  deeofted  unlawful^  nor  the  parties 


tfeitiMiow,'fop  anv*  VMit  of  fern  io-lfcr 
appointment  of  the  oveneen;  nor  the 
parties  distraining  be  deemed  trespaaen 
ab  Mio  on  account  of  <  any  imgalantj'  ; 
afterwards  done  by  them;  bot  thapirtf 
injured  may  recover  full  satiifectioa  for 
the  special  damsfge  in  an  action  cXltnpm,, , 
or  on  the  caee,  at  the  election  of  phnatifl'* 

20.  By  17 G.2.  C.38.  §  9.  **  andif  the  plsin* 
tiff  recover  in  such  aotion,  be>  AiU  ksva 
his/uU  coiiiy  and  all  the  like  semediei'te 
the  same  as  in  other  cases  of  costs." 

21.  But  by  17G.S.  c.38.  $10*  *"  no  pliintir 
shall  recover  for  any  sucb  irrtgaiarityiif 
tender  of  amends  have  been  made  by  the 
party  distrainiiiff,  before  action,  bvougbt*' 
This  act  exten<£  to  ^ve  costs  to  overseen 
on  an  indictment  aoaiost  a  man  for  rafeMg 
to  obey  aa  order  of  sessions  respecting  the 
payment  of  a  poor's^ntc^  Iter.  v.  Bi/mf 

L  pi.  359. 

22.  By  24  G.3.  C.44.  §  u  **  no  writ  shsM  be 
sued  aaainst  any  justice  for  what  he  shitt 
do  in  the  execution  of  his  office,  utttil  nck 
tice  in  writing  of  such  intended  writ  shall 
have  been  given  to  him,  one  calen^ 
month  before  the  same  ie  sued  on^** 

S3.  By  24G.2  c.44.  $2.  ^  he  nny-  tandar 
amoids,  and  plead  the  same  in  bar  of  the 
action." 

24.  By  24  G.  2.  c.44.  |3.  **  the  plaintiff  puit 
first  prove  eucb  notice  to  have  been  giv(Oi 

'before  he  can  recover." 

25.  Bv  24  G.2.  c.44.  §4.  **  if  tha  justict  h» 
negleeted  to  tender  amends,  be  voMftj 
the  money  meant  to  be  tendered  nto 
court." 

26.  By24G.2.  c.44.  §5  «« no  evidence  sheB 
be  given  b^  the  plaintiff  of  any  other 
cause  of  action  than  that  contained  in  the 
notice." 

27«  And  b]^  45 G.3. c  141.  §U  «'  in  aU  ac- 
tions against  si  Justice  of  peaee^kr  or  en 
account  of  any  eonviction  made  by  him  on 
any  penal  statute,  if  such  conviction  sfaaU 
have  been  quash^ly  the  plaintiff  shall  not 
recover  more  than  two-pence  damagas 
and  no  costs»  unless  it  shall  be  alleged  is 
the  declaration  that  the  act  oomplaiaadof 
was  done  malicioosly,  and  without  aa^ 
reasonable  and  probable  cause." 

28.  Bv  43G.3.C  141.  ^2.  **  the  pbintif 
sbatl  not  recover  any  penalty  levied  nnifer 
such  conviction^  if  it  be  proved  on  die 
trial  that  he  was  guilty  of  the  ofience  Ihr 
which  he  was  convicted,  and  had  sufiered 
no  more  than  the  law  inffida  on  the  e^ 
fence." 

29.  By  24  G.«.  e.44.  $6.  "  no  notion  ifaail 
be  brought  against  any  constable  or  othtr 
officer,  or  person  actiaig  bj  bisorderior 
m  his  aid,  lor  any  fliingdnne ui  * 


t  9 


DIGBBC. 


[I.  ProUfilMhie^ 


tf-t 


Awn  wade  of  a  eapj^  </  ike 
wmmitMwAlhi  mms  h»  hem  refiMed  or 

sa  AaAifchitk  beea  determiiMd,  tbst  ovtr^ 
mn-tfMf^ifmti  tbougb  boI  ei|)rcssly 
mm,tn  ofiocn  vitkin  tlw  protoction 
dtktma^  JimUmg  w.  JmJkum, 

i.  pi.  561. 

ifeJI^if &f.  c<44. "  flnd  if  after  mch  db- 
vite^floifrinBar  theiewith,  any  aetioD 
iMI  W  bniigiit  wkhooi  makug  the 
TMborjottioM  who  mbM  the  wamat 
fywiiiiilijAe  jwy,  <m  the  taid  wanant 
Waguadaetd  aad  praredrihaii  acquit 
tbiiieihiHii,  natwtiMtaiHiin^  any  de- 
fa  afjiriKiictioB  ia  tuch  joetioa  or  jw- 


canaet  be  sued 

hmfihf^  a  poor  rate  by  db- 

fM^ntfaoat  joJmo^  the  magistrates  who 
firithewanaot  in  die  action,  Hmrper 
'%Cmr,  u  pi.  361. 

ttriftfcnfemaaoveraaerorconftaUe  be 
Mi  in  inmaii^  for  executing  a  jmtice^s 
wnat,  iBd  the  nu^gistrate  is  not  joioed, 
tkc  dcfiBBdnt  it  antitied  to  a  verdict  on 
iHk  wnm  behig  profved,  he  bating  first 
M^difid  «idi  tba  flUitiff^  deoimd  o^ 
pml  tad  copy  or  the  warrant  before  the 
^vlua  lawqht,  thoocb  sot  widsin  ng 
-^  lAtr  aidi  demaod^  at  the  act  directs, 

iH  Aifcithaih  been  Ud,thatif  MpMa  be 

\  •fcmiglktagaiast  an  orcrseer  on  a  distress 

^^imaa^^yntttA  of  Iho  paor^t  rate, 

(kyaliees  who  itsned  the  warruit  need 

;  ittfct  nnde  parties  to  the  action;  for 

■<>hda  it^aa  action  ai  rvia;  to  wfaidi 

;  ^  dfove  statute  faaa  been  never  beld.to 

^^^Miwardy.Caffiny  i.  pL  S66. 

*fcfiitlitrtfoie,  to  an  aedon  of  rtpievm 

^pMtaveneers^  &e^  for  ilie  recovery  of 

flMlMal  andet  ji  distreai<for  a  poor's 

**^  "iriMMit  jetBing   the  justices  who 

^  warrants,  it  is  not  necessary 

:  a  dcsnand  was  made  4>f  the 

copy  of  the  wairaat;  for  in 

of  aettoa,  overtecfs  are  not 

by  £4G.9.  e.44*    Fkkker  v. 

—— >    ■  i.  pi.  565. 

^M0.«.e.44.   <*  if  the  action  be 

*^i^  jnitly  aydntt  tht  JuiAeet  and 

y^jMit'tfaa  mmrseen-at  other  officer, 

]*%<»  petof  of  sncfa  warrant,  the  jury 

"yfaJAr  tnch  oawseer  orother  omeer, 

'^'^^tendaig  sacb  daieel  of  jarisdiction 

^2im  been  said,  that  if  irmpau  be 
?|JP|  iv'  idiBlnMpBg  for  a-  poor's  rate 
"^^  wbith  was  not  in  the  occupation 

'"  «tPi^il  ia  not  wilUii  the  ««&;  ibr 


I  it  is  BO*  Uke  the  case  where  the  jastito 
iMth  a  genend  Juritdiction,  and  whose 
warrant  the  officer  is  implicitly  bound  to 
obev,  but  that  the  justice,  in  such  case, 
hath  only  a  wpeckd  JurwUdwHf  upon  the 
application  of  the  o?erseer  to  enibrce  the 
payment  of  the  tax,  which  he  the  over« 
seer  is  presumed  to  have  regularly  made, 
MUward  v.  Cajfin^  i.  pi.  S66. 

S8.  Sed  quarei  for  the  94  G.  9.  c  44.  §  6. 
says,  that  a  verdict  shall  be  given  for  the 
overseers,  notwithstanding  any  defect  of 
jurisdicdon  in  the  jusdce  or  jusdces. 

59w  By  94  0. 9.  c44.  '<  if  the  verdict  shall 
be  given  against  the  justice,  the  plaintiff 
shall  recover  the  same  costs  as  the  plaintiff 
would  have  been  liable  to  pay,  if  the  veN 
diet  had  been  against  him." 

40.  By  94  G.  9.  C.44.  '*'  where  in  such  case 
the  plaintiff  shall  obtain  a  verdict  apainst 
any  justice,  and  the  judge  shall  cerdfy  that 
the  injury  complained  of  was  wiUully  and 
audiciously  committed,  he  shall  have  dmdfk 
Miti  of  suit." 

41.  But  by  94G.9.  C.44.  §8.  <*  no  acdoa 
shall  be  brought  against  any  iustice,  or 
other  officer,  unless  within  six  ca£rndkr 
motUk$  after  the  act  committed." 

49.  The  acts  of  a  justice  of  the  peace  who 
has  not  duly  quAified  are  not  absolutelv 
void,  and  therefore  persons  teixing  goo<u 
under  a  warrwit  or  distress,  signed  by  a 
jusdce  who  had  not  taken  the  oaths  at 
the  general  sessions,  nor  delivered  in  the 
certificate  required,  are  not  trespasserti 
MonrgaU  Pier  Comptmyp  v.  .ffaaiMmi, 

i.  pL  567. 

45.  An  information  in  the  nature  of  ^ao 
warrmUo  will  not  lie  against  overseers, 
Bex  V.  Daubney^  L  pt.  558. 

44.  The  jusdces  in  sessions,,  cannot  award  an 
aUa^jmeni  against  overseersi  Meg  v.  Bart' 
letf  i.  pi.  554. 

45.  An  overseer  may  have  an  action  for 
sayina,  that  **  he  is  a  bribing  knave,  ami 
has  cheated  the  parish,"  TkQnuu*%  case, 

i.  pi.  355. 

46.  Replevin  is  not  an  acdon  within  the 
94G.9.  c.44»§6.  which  protects  consta- 
bles, SoCt  (and  amongst  others  parish 
ofBcers,  distraining  for  poor's  rate)  acting 
under  a  maffistiatrs  warrant  from  any  ac- 
tion until  demand  made  or  left  at  their 
usual  (dace  of  abode,  &c.,  by  the  party  in- 
tending to  bring  such  acdon,  &c.,  Fletcher 
V.  IVmn*,  i.  pi.  565. 

47.  The  59G.3.  c.19.  §17.  vests  in  the 
churchwerdens  and  overseers  of  the  poor, 
in  the  stature  of  a  bod^  corporate,  all 
buildings,  lands,  and  hereditaments  belong- 
ing to  the  parish:  held  that,  in  order  to 
oonsdtttte  the  body  corporate  intended  by 

g  < 
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the  acty  there  miut  betwo  oreiBeen  aftd 
a  churchwarden  or  churchwarden*,  and 
that  when  there  were  two  overseers  ap- 
pointed, one  of  whom  was  afterwards 
appointed  (by  CQdtom)  sole  churchwarden, 
the  act  did  not  vest  parish  property  in 
.  them.  Woodcock  v.  CriAios,  i.  pi.  568. 

n. 

LiabiRiiet  of^  and  Putdihment  for  MhUha" 

mouTy  ^c. 

48.  By  43  Eliz.  c.  2.  §  S. "  overseers  neglect- 
ing to  meet  on  a  Sunday  once  a  month  in 
the  parish^hurch,  to  consider  of  some 

'  good  coarse  to  be  taken  in  all  things 
.concerning  their  office,  or  being  n^iUgent 
in  their  office,  shall,  for  every  sach  default 
'of  absence  or  negl^noe,  foneit  5iO«. 

49.  But  this  penalty  for  not  meeting  in  the 
church,  cannot  be  inflicted  on  overseers  of 

.  extra-parochial  places ;  for  the  inhabitants 
of  such  places  have  no  church  to  meet  in, 
JRex  V.  Buford,  i.  pi.  373. 

50.  Nor  can  an  overseer  .be  adjudged  guilty 
-  of  absenting  himself  from  such  monthly 

meedngs,  until  he  has  had  personal  notice 
of  his  appointment,  Bex  v.  Harmon^ 

.  L  pi.  376. 

51.  By  43£li2.  c.S.§4.  "  the  subsequent 
.  churchwardens  and  overseers,  by  warrant 

from  two  justices,  may  levy  by  distress 
and  sale,  all  arrears  xupon  any  account  to 
be  made  by. the  preoeoing  overseers." 
52*  By  43Eliz.  C.2.  ^4,  '*  two  justices  mav 

commit  overseers  for  refuang  to  account. 
SS.  By  15  &  14 Car. 8.  ell.  ^  if  any  over- 
>seer  refuse  to  receWe  a  person  removed  by 
.a  warrant  from  two  justices,  he  shell  for- 
feit 5/." 
54.  By  3  Will.  &  Mary,  e.  1 1.  §  12.  «  in  all 
.  actions  at  WeHmmiter,  or  at  the  ostites  to 
.recover  money  misapplied  by  overseers, 
the  evidence  of  the  parishioners,  other 
.  than  such  who  recdve  alms,  shall  be  taken 
and  admitted" 
6S.  By   17  6.2.  c.  5.    "  the  justice    before 
whom  any  idle  and  disordeny  person  shall 
.  be  convicted,  may  order  the  overseer  to 
•  pay  5u  to  the  person  who  apprehended 
the  oflhader,  and  if  he  shall  reAise  or 
-Defect  so  to  do,  it  may  be  levied  by  dis- 


•  tress," 

56,  By  17  G.2.  e.38.  §  14.  "'  if  any  overseer 

•  of  the  poor,  or  other  officer  of  any  parish 
.  shall  neglect  or  refuse  to  obey  and  pmorm 

•  the  several  orden  and  <lirectioos  t>f  this 
,  act,  or  any  of  them,  if  no  penalty  is  before 
.  provided,  he  shall  forfeit  a  sum  not  ex* 
.  ceeding  5/.^  nor  less  than  20«." 

S8m  By  9  G,3,  C.57.  §7.  "if  any.  overseer, 
•.entrusted  to  make  payments  for  the  use 


of  tbepbor,  sbBUBaketocb  pwioeuuin 
base  or  counterfeit  coin,  the  oAnoe  naj 
be  heard  m  a  sommary  way,  and  on  '€oa 
viction  he  shall  forfett^from  lO  to  9dB*S6r 
each  offence." 

58,  By  S3Q.3.  c55.  ^  twoorviore  joatieca 
at  any  special  or  petty  sessicma  of  -the 
peace,  upon  complamt  eir  oath,  of  neglect, 
of  duty  or  disobedience  of  any  lawful 
rant  or  order,  of  arty  eonstab^, 
of  ike  poor^  or  any  peace  or  parish- 
may,  after  summons,  impose  upon 
viaion,  a  fine  not  exceeding  40s.,  ta  kt 
levied  by  dbtress  and-  sale,  anid  to  be  ap- 
plied to  the  relief  of  the  parish  Co  wttdh 
such  ooeneer  bdoags;  bnt  any  party  ag- 
grieved may  appeal  to  the  quarter 
sions/' 

5^.  Overseers  are  indictiMe  for  not 

a  rate  to  reimburse  copstablei,  Aeariv. 
Barlow,  i.  pi-  4B89. 

60.  Overseers  are  indictaUe  at  seanona  te 
refusing  to  account,  within  the  time  li- 
mited, for  the  monies  they  have  received 
for  the  relief  of  the  poor^  Bt^  ▼.  Cbat- 
mingMj  i.  pi*  370. 

61.  Overseers  are  indictable  for  not  reiieviii(g 
the  poor,  or  for  relieving  them^  witiwwat 
occasion,  Taame^t  Case^  t.  pU  S71. 

69.  Overseers  are  punishable  for  not  levyni^ 
penalties  iniiotedon  other  oveiseers^  Amm^ 
nymom,  L  plj  ars. 

Bz.  Overseers  may  be  indicted  for  Jiaobey- 
ing  an  order  of  justices.  Rex  v.  Joneg,- 

i.  pi.  ST7- 

64.  The  court  of  king's  bench  will  gjraiit  eM 
tn/bnaoHoM  against  an  overseor,  for  remov- 
ing a  poor  pregnant  woman  sick  and  neer 
her  time,  to  prevent  her  becoming  charge- 
aUe,  Rex  v.  Rusby^  L  pL  875. 

65.  So  also  for  not  receiviBg  a  pauper  regu- 
larly sent  to  them  by  an  order  of  two  jus- 
tices. Rex  V.  JMviSy  i  pL  STS. 

66.  But  if  an  overseeiynake  aa  alteratmi  ia 
a  poor-rate  after  it  has  been  allowed -fanr 
two  justices,  with  the  approbation  of  auch 
justices,  he  shall  not  be  punished  by  iafoiw 
motion.  Rex  v.  Barratt,  i.  pL  JRSS. 

67.  The  court  will  not  grant  an  t^ormmHam 
i^ittst  overseers  for  procuring  the  lauw^ 
riage  of  a  pauper,  witn  a  view  toborthen 
another  parish,  Rex  v^  ComtpUm,  i*  pi-  S83. 

68.  Although  it  waafarsaeriy  grantee  a 
an  overseer,  the  only  weiUky  man  In 
parish,  for  givinr  a  poor  raaa  of  ani 
parish  a  sum  of  money  to  many  a 
woman  of  tlM  parish,  of  wUsh  he 
overseer.  Rex  v.  Tarrant,  i.  pL  57 9« 

69*  Bat  a  toBBDinKiy  by  parish  offieera  to 
many  a  female  paoper  settled  in  the  fai- 
rish of  it.  to  a  pauper  setUed  in  the  pariah 
of  i>v  io  order  to  bring  a  chai)ge  on  Ae 
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Manor. 


(II.  LUmHei,  ^ 


pmhof  lit,  if  Btt'  ■iifti^rilli'  oftMe,  Rex 
w.Bim^nhf  i  pi.  574. 

m  Knr  Um  Court  will  never  quash  an  indict- 
^■ot  for  a  aviooi  oifence,  exeept  on  the 
dewok  and  plainest  grounds ;  and  there- 
•An  iriM  not  qiunh  one  agatnat  OYer« 
Men,  for  keeping  paupers  in  a  fflthy 
mriioleMNae  loom,  Reg  y.  fVetkerkUly 

t.  pi.  364. 

71.  Ike  Gomt  will  not  quash  an  indictment 

spimt  an  oterseer^  but  will  drive  the  party 

tsUsdmnrrer,  Mex  r.  P4tnfy,  i.  pi.  380. 

71  And  if- the  misconduct  of  parish  officers 

.befros^and  their  cinsnaMtaDces  wealthy, 

4ksGoiiit  will  perhaps  grant  a  crimiiid  in- 

fanmom  against  tlieniy  CM*  947, 

i  pi.  874.  R. 
73.  Bat  excepting  tinder  extraoroinary  cir- 
.eantaaoes  the  Godrt  have  rewlved  not 
ttrgrsatialaraiarioD  in  sneh  eases.  Be*  y. 
Mi^Uer,  i.  pi.  38S.n. 

fi  if  OD  a  dispute  respecting  a  rate  for  the 
rdef  of  the  poor  ^he  matter  be  referred, 
isd  B  the  mean  time  the  overseer  bor- 
lov  mon^  on  his  own  notes  for  the  relief 
sf  the  poor,  and  make  no  rate  to  retm- 
iuie  bmsel^  the  lender  may  recover  the 
■M^lent  in  an  action  for  money  had 
■id  received  to  his  use.  How  v.  jr«seA, 

i.  pL  381. 

7ft  8»  if  a  person,  not  a  parish  officer,  take 

ore  of  a  pauper,  he  may  recover  the  mo- 

^ttf  agsinst  the  oveneer  whose  duty  it 

vsito  provide  for  aoch  panper,  Simmont 

«.  WUmott^  i.  pi.  385. 

71  Where  a  panper  residing  in  the  narish  of 

i.  leoeived  dnring  ilhiess  a  weekly  allow- 

mceirom  the  parish  of  B^  where,  he  was 

.aaded:  held  tnat  an  apothecary  who  had 

ttlBuied  the  panper  may  maintain  an  ac- 

•lioB  far  the  amount  of  his  bill  against  the 

'Xuajus  of  B.f  who  expressly  promised 

t»  Wthe  same,  IVing  v.  ilfttf,  i.  pi.  388. 

^'m  slatBte  SS  GiS«c.  137.  $&  only 

pMits  eborch  wardens  or  ovenears  from 

*9|l>isg  the  workhottse  or  the  poor  of 

ftfOMi  genecany,  and  therdfore  where 

■•neer  receiving  an  order  for  the  re- 

Mf/.  &y  an  iiMfivukial  pauper,  paid  J,  8, 

^pfik  sMNiey»  and  bv  the  consent  of «/.  S, 

'fMilier  the  remainder  in  goods  from  his 

^:  held  that  he  was  not  liable  to  the 

iMjr  of  100^.  imposed  by  the  act,  Pmty 

'^'  MmmariMg^  i.  pi.  389. 

^  ^-&  bemg  the  master  of  the  workhouse, 

'%miid<-bf  and  feceivii^  orders  from 

■MandMoa  of  the  poor  of  the  pasish 

'^^n  bought  provisiou  from  A^B.  one 

•i^  guanfiaav:  hdd  that  A.  B*  w« 

'«ihto  tfae^peaahy  of  looi.  impoaed  by 

CL;t57.^6k7fM<v«iMi«iBtf, 

L  pi.  091. 


t94  Wheor  a  fimuer  who  ftrninbcd  the  pro- 
duce of  his  land  to  the  poor  of  the  parish 
of  which  he  was  chtircnwarden  at  a  fidr 
market  price,  he  was  held  liable  to  penalties 
under  the  SSQ.S.  c.137.  §  6.  Wett  v.  An- 
drewt,  ^  i.  pi.  391. 

80.  A  guardian  of  the  poor,  appointed  under 
22  U.3.  c.83.,  is  within  the  55  G.  5.  c.  137. 
^  6.,  notwitbfttandiiM  the  former  act,  §  42. 
imposes  a  penalty  (or  the  supply  of  pro* 
visions  for  the  poor  by  sued  guardians. 
Where  a  count  stated  that  A.  B.  supplied 
the  poor  of  the  parish  of  W.  with  provi« 
sions,  and  the  evidence  was  that  he  sop- 
plied  the  poor  of  the  parish  of  W,  and 
other  paiisbcs  in  a  workoouse:  held  first, 
that  it  was  no  variance,  the  proof  beii^ 
larger  than  the  allegation.  Secondly,  that 
the  objection  as  to  a  variance  between  the 
allegation  of  a  supply  of  the  poor  in  the 
woriLhouse  not  being  taken  at  nm  prUu, 
could  not  be  afterwards  available,  WeH  v. 
Andrews^  i.  pi.  392, 

8  J .  By  statute  SS  G.  3.  c.  137.  §  6.  no  church- 
warden or  overseer  of  the  poor,  either  in 
his  own  name  or  in  the  name  of  any  oUier 
person,  shall  supply  for  ku  own  prM  any 
goods,  materials,  or  proviuons  for  the  use 
of  any  woHchouse,  or  otherwise  for  the 
support  or  maintenance  of  the  poor  in  any 
place  for  which  be  shall  be  appointed  over- 
seer, during  the  time  he  shall  retain  such 
employment,  nor  shall  be  concanukl  di- 
rectly or  indirectly  in  supplying  the  same, 
or  in  any  contract  or  contracts  relating 
thereto,  under  the  penalty  lOO/.:  held, 
that  an  overseer  who  supplied  coals  indi- 
rectly for  the  use  of  the  poor  was  not 
liable  to  any  penalty  unless  he  did  it  with 
a  view  to  his  own  profit,  Skkmer  v.  Bta^e, 

i.  pi.  394. 

82.  By  statute  1 7  G.s.  c3.  §  2.  it  is  enacted 
**  that  overseers  of  the  i)oor  shall  permit 
inhabitaots  of  the  parish  to  impact  rates 
at  all  seasonable  times,  and  shall  upon  de- 
mand forthwith  give  copies  of  the  same  to 
any  inhabitant  of  the  parish  f'  and  by 
^  S.  ''if  any  overseer  shall  not  permit- an 
inhabitant  to  inspect  the  rate,  or  shall 
neglect  to  give  copies  thereof  as  aforesaid, 
such  overseer  for  every  such  ofleaee  shall 
forfeit  and  pay  to  the  ptu^y  aggrieved  the 
sum  of  20(. :  held  first,  that  in  order  to 
entitle  a  paity  to  sue  for  the  penalty  under 
the  statute,  he  nuist  show  that  he  am  sot- 
tuned  an  injury  by  the  act  of  the  over- 
seer :  held  secondly,  that  there  must  be  a 
demand  to  inspect  the  rate  made  at  a  rea- 
sonable time  and  place,  and  $emUe  that 
the  house  of- the  overseer  is  the  place  at 
which  the  demand  ought  be  made ;  thirdly, 
alfboiigh.the  statate  saya  that  copies  shui 


upon  detMHMl  boybriAm^  givvn,  vM  the 
overMer  it  entitled  to  a  reasonable  tine 
for  making  them  out,  Spenc^ey  y.  Robht' 
ion^  i.  pi.  595. 

P. 

PACKET  BOAT. 
Sw  Pooe's  Rate  VIL 

PALACES. 

1.  A  bishop*8  palace  is  liable  to  be  assessed 
to  the  poor's  rate,  for  there  can  be  no  pre- 
scription against  the  payment  of  this  tax, 
Smbdemuy  y.  Ckkke$ier,  i.  pi.  141. 

8,  So  where  the  scite  of  a  palace  is  demised 
to  a  subiecty  for  a  certain  permanent  in- 
terest, tne  grantees  who  ocaipv  it,  are 
rateable  for  such  property  to  tne  poor, 
IXtie  of  Portland's  case,  i.  pi.  155. 

3«  For  although  the  ro^al  palaces  are  not 
rateable  to  the  poor  m  tne  hands  of  the 
crown,  yet  if  servants  or  others  occupy 
•any  part  of  them,  as  for  instance,  a  keeper's 
loofle  separately  nnd  distictly,  they  are 
iiaue  to  be  rated  as  the  occupiers,  whe- 
ther theypay  for  them  by  rent  or  service, 
Mex  V.  MaUhews,  1.  pi.  170. 

4.  So  the  ranger  of  a  royal  park  is  rateable, 
as  such,  to  the  poor  for  inclosed  lands  in 
the  park,  yielding  certain  profits ;  but  not 
for  the  herbage  and  pannage  used  for  the 
king's  deer.  Lord  Bute  v.  Grindal, 

i.  pi.  185. 

5.  See  also  Jones  v.  Maumetty        i.  pi.  176. 

6,  Neither  are  stables  rented  by  the  colonel 
of  a  regiment  for  the  we  of  the  crown 
liable  to  be  rated,  Lord  Amhent  v.  Lord 
Somersj  i.  pi.  188. 

7,  But  if  an  act  of  Parliavient  order  that  all 
ebunehes,  chapels,  warehouses,  **  and  all 
other  public  buildings  whatsoever,"  shall 
be  assessed,  and  direct  that  the  rate  shall 
be  paid  by  **  the  owners  or  proprietors 
thereof,"  stables  leased  to  a  colonel  of  the 
Guards  on  his  Majesty's  behalf,  and  used 
and  occupied  by  the  Guards,  are  rateaUe 
on  the  owner,  though  they  ere  not  in 
his  occupation,  SckertaU  v.  Bfi^$, 

1.  pi.  195. 
8..  So  palaces  or  other  places  the  property 
'of  the  CTDwn,  as  barracks,  if  in  the  pos- 
session of  individuals,  as  for  instance,  the 
xoaaaianding  oflfeer,  and  he  derives  there- 
•inm  any  personal  benefit,  be  shall  be 
•mad  in  proponieii  to  the  value  of  the 
-benefit  he  receives,  Re*  v.  Terroij 

1.  pi.  219. 

PARiat-CLERK. 
l.;6erviQg  ihe  oifiee  of  pm4$k^derk,  tboogh 


[Psysmnl  JlnpMlpa 

ehcMcn  b^  th»  yi«nNMH  «i4(Mk  by  ik 
paritkionen,  gains  a  settlement,  4l«Msa.-r. 
JHUwkk,  \L  ^»%i 

i.  Serving  the  office  of  pmifktbrki  al* 
though  wUkoui  keeace  ef  mSmnj^-wmh 
settleiaenty  Fe^ke  v.  Mmm^      «.  ^MS. 

PARK. 
See  Poea's  Hatx. 

PERSONAL  PROPERTY. 


1.  The  43Elia.  c.s.  §1.  oiil3r 
'^  lands,  booses,  tithes  impropriate,  appia^ 
priation  of  tithes,  coal-mines^  aad  sbrsMb 
undeniroods,"  as  the  subjects  of  taiadoa 
for  the  relief  of  ihe  poor. 

2.  But  notwkhstaadiag  this,  all  fMpsir^ 
both  real  and  peremud,  h  taasMfli  Aort. 
Edrby,  4.  pi.  m. 

3.  For  the  poor's  rate  is  a  psrMiia/tnc,cNi 
with  respect  to  bod,  7%eed  v.  BMie^ 

i  pi.  ija 

4.  The  rate  however,  can  onlf  be  mada  ea 
such  personal  propcfty,  as  the  owiKf  hia 
the  eiriA^  occupation  o^  AnomywutiM, 

i.  jpi.  10C. 

5.  The  itoek  of  a  trader  Aa^hmvmktf 
taxation.  Anonymous,  i.  pi.  159. 

6.  But  the  property  rated  most  hp  the  ciair, 
Kquidatcd,  asoeitained  pefsooat  estatoaad 
stock;  and  not  that  which  is  casaalriticli- 
ating,  and  imcertain,  Bejt  v.  Csmkihtf, 

U  pi.  1611 

7.  And  it  most  appearto  be  tiw  prapercy  sf ■ 
the  persons  in  possession,  and  pendnctiie^ 
Rex  V.  Ikariingttm,  i.  pL9e(. 

8.  The  bare  posseision  of  personal  paopcftji 
is  evidence  of  the  possessor's  lii^ity  to 
be  rated,  but  it  must  appear  that  sudi 

Sroperty  belongs  to  tlie  possessor;  thacit 
productive,  and  that  it  is  not  sofajactts 
incumbrances  equnl  to  its  mdue,  beftice 
the  rate  can  be  made,  Mese  ▼.  Ihtrdey, 

i.  pLSOSL 

9.  But  deck  in  hmbandey  is  not  rafiesMs, 
unless  it  be  of  such  a  natore  as  to  be  eoa- 
ttdered  stock m  trade,  Res.r.  JtaM^ 

i.  pi.  14^ 

10.  And  the  difficulty  of  rating  it  is  so  just 
as  to  render  it  aioaost  impossible,  mr*it 
would  be  compelling  parsons  to  discoMi^ 
their  debu,  Rex  v.  Canterbury,  i  pL  160* 

11.  Thestock  rated,  therefore,  miMt  iepm^ 
tietdarned  in  the  rale,  in  order  that  ike 
court  may  see  that  it  is  panond  praperty, 
in  sdeh  a  silnation  as  the  law  will  eoasidir 
as  visible  and  productiTe;,  Resf  t.  WMnty, 

k  pi.  16S. 

1 2.  Thus  the  stoek  in  trade  of  roanaon  Amv- 
eetf  is  not  that  species  of  visible  property 


•1 
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Hit 


bs  ntdl  to  te  poor,  Atr  ▼« 

I  pKl6g. 
ISi  aMWpOIBl,  JZfiT T.  JImC,         i  pi.  S04. 

ivSo  vlMPi.||»  «rder  stated  thsl  J.  J3« 
i»ihe  ywpriclQr  of  tlock  in  trade  at  a 
49«;  that  Us  piofits  theaeon  were  15 
fvmLftrmmm;  and  that  he  ought 
to  h»  fated  lo  miich  ^eht  Mcb  atock  and 
fgA^  it  mm  held  not  to  be  a  daMrip- 
tin  of  propoty  aafideBtly  vinble  to  ren- 
feitKidilB,  JfaapY.  Aido9ert   ipl.171. 

II  But  wkra  it  haa  been  ^  mage  of  a 
pnali  ta  late  personal  property  in  a  par- 
iaim  Btaaerr  aa  to  charge  a  clotnier 
iLnt^AetfUt  proportion,  aa  his  share 
m  MiobiitioB  towardf  the  relief  of  the 
^kienect  of  bia stock  in  trade,  mob 
Meiieood,  JZ««v«iffi^  I  pL  178. 

ifb  6»«iiefe»  under  the  likesti^y^  a  butcher 
abattielana  in  trade  were  estioiated  at 
toL  a  «eck«  was  asicaed  4s,  as  his  share 
Ifciairibtiow  in  respect  of  hia  slock  in 
tndfl^  tbe  rate  was  held  good  on  the  nu*- 
Mtj  fii  Rex  y.  HUL 
iui,BoH  i*  pi.  178. 

llfo  abo^  where  under  a  like  usage,  a  rate 
an  Bade  on  penonal  property  consisting 
h  tMfi  SBiployed  in  carrying  on  the  Neuy 
fmimimU^  Mexy.  WUU^    L  pl.i99. 

itr  Bst  merely  being  in  poesessitm  of  per- 
ami  popei^  is  not  snficieot  to.render 
IklnHe  te  this  rate;  it  nwst  appear  to 
ha  tbe  anidoetiTe  property  of  thn  person 
vmA,  Meg  w.  J)miMj  LpL909. 

l^BmthoMexy.JUsL 

1^  Brt  if  atook  in  trade  is  onee  rate4  and 
as  i||icsl  b  made  against  the  rate,  it  is 
MK  fnm&  fmtne  eridence  to  prove  iu 
M^f  ta  tbe  rate,  JUx  v.  DmrAigUm, 

i.  pi.  S06. 

>!•  Bat  bousdioUl  furniture,  monsfy  not  at 
iMMN^afioavs  and  sailors'  pay,  and  the 
Mhnei  of  clerks  in  the  customs,  or  of  sci- 
vMitatiadera,  are  not  rateable  to  the 
|iar,  Mex  v.  WkUe,  i.  pi.  199. 

^  Ml  purchased  by^oonapany,  and  con- 
*>hi  into  a4ock  accordioc  to  an  not  of 
ffriiniiu,  widch  declares  that  the  shares 
^Ikproprietora shall  be  considered  per* 
«nrf^np«r^,  are  rateable  to  the  poor  in 
l*paitioo  to  the  annual  profits,  Bex  t. 
^iMCbe^MO^,  i.  pLl84. 

^  if  «  act  of  parliament  direct  the  poor's 
Me  to  be  inada  '' on  all  persons  having 
yf<wig  stocks  and  personal  estates,"  or 
M|g  nonay  out  at  wteaes^  these  words 
^  Mt  wsrrant  an  assessment  **  on  mo*- 
^veMcd  in  the  public  fiinds.or  on  go* 
*nfMot  security^  istr  suiok  cannot  be 
JMKdered  money  out  mt  interest,"  or  as 
hod  visQile  property,  within  the  parish,'" 
^  V.  Maddermarkei^  i.  pt.  SI  7. 


PHILAKTHRDMC  800IC1Y. 


A  person  empl03:ed  by  the  pJiQanthroplc 
society  to  superiDtend  the  cmldren  at  an- 
nual wages,  under  an  agreement  that  she 

-  should  nave  a  dwelling  free  from  taxes,  . 
and  certain  other  perquisites,  and  who 
may  be  dismissed  at  a  minute  s  warning, 
on  receiving  three  months'  wa^,  is  not 
rateable  to  the  poor  as  occupier  of  the 
house  provided  by  the  society,  she  having 
no  distmct  apartment  therein,  except  a  bed  • . 
chamber,  and  her  family  not  oelng  allowed 
to  live  there,  Rex  v.  JFT^W,         i,  pi.  201. 

PHYSICIANa 

1.  By  52  Hen.  a.  c.40.  «*  the  members  of  * 
the  college  of  physicians,  shall  not  be 
chosen  to  the  office  of  constable,  or  to 
any  other  office  within  the  city," 

2.  But  physicians  have  not,  as  surgeons  have, 
a  special  custom,  at  common  law,  to  be 
discharged  from  parish-offices. 

POOR-HOUSB. 

Masters,  &c.  of  poor-houses,  not  to  punish 
or  confine  beyond  a  limited  time,  54  G»9. 
c.  170.  §.7. 

POOR'S  RATE. 

l.  tythe  StatuUs. 
IL  Making,  allowing,  and  pybUshhsg  Ae 

Rate, 
m.  For  what  Thne  to  he  made, 
IV.  In  what  Place  to  be  made, 
V.  For  what  Purpose  to  he  made, 
VI.  In  what  Proportion. 
VII.  Persons  and  Property  rateable, 
VIIL  Levying  the  Rate, 
IX.  JunsdictUm  of  Sessions, 

L 
Cfthe  Statutes, 

1.  By  45  Eliz.  c.  2.  §  1.  **  the  churchwenlani 
and  ovefseers,  or  tbe  granter  part  of  thenv 
shall  take  order  finom  time  to  tim^  l^ 
and  with  the  oonsent  of  two  juatKes^to 
raise  weekly  or  otherwise  (by  taxa(don  of 
every  inhabitant,  parson,  vioar,  and  «v«l)r 
other  occupier  of  lands,  honsesi  tithes 
impropriale,  propriations  of  tithes,  eonU  ' 
mines,  or  saleable  undarwooda  in  tbe 
parish,  in  such  competent  6iuns,of  mon^ 
as  tbc|y  shall  think  fit^*  suficient  stock  to 
set  the  poor  on  work,  to  raliere  the  laoif, 
impotent,  old,  blind,  and  indict,  and  to 
put  outpoor  children  apprentices." 

S.  By 43 £;iix«c. 2.  §8.  "the mayors, bttlifi. 


P^Q^d  JKifo .] 


Dicassr. 
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or  other  head-officen  of  every  town  and 
.place  corporate»and  city,  shall  have  the  satue 
authoritv  within  the  limits  of  their  respec- 
tive junsdiction;,  both  in  and  out  of  ses- 
sions, as  hereby  given  to  county  justices.'* 

3.  Therefore  as  this  clause  in  the  act»  re- 
strains the  magistrates  and  ^tice&  to  the 
limits  of  their  respective  jurisdictions,  the 
justices  for  a  county  cannot  aDow  a  rate 
made  by  the  overseers  of  a  borough,  Rex 
y.  FoUtf^  i.  pi.  86. 

4.  By  4a£liz.  c.S.  §8.  ''every  alderman  of 
London  may,  within  his  ward,  execute  in 
every  respect  so  much  as  is  appointed  and 
allowed  to  be  done,  by  one  or  two  jusdees 
of  the  peace  of  any  county."- 

&  By  15&  i4Car.2.  c.2.  §23.  "<  the  jus- 
tices of  the  .counties  in  which,  separate 
overseers  shall  be  appointed  for  particular 
louffu&ipiand  mllaget^%\k2\\  have  the  like  au- 
thority to  raise  and  levy  monies,  and  to  do 
and  execute  every  thing  whatsoever  within 
such  townships  and  Plages,  as  is  given 
them  to  do  in  2iny  parish,  where  the  over- 
seers are  appointed  under  43  Eliz.  c.  2."  - 

6.  Therefore  the  justices  and  parish*officers 
of  a  distinct  jurisdiction,  as  of  the  precinct 
of  the  cathedral  church  at  Norwich,  may 
be  compelled  by  mandamus  to  make  a  rate 
for  the  relief  of  the  poor,  lAddlestone  v. 
7^  Mtvuor  of  Exeter,  i.  pi.  80. 

7.  By  ITG.2.  c5.  "  public  n6tice  m  the 
church  shall  be  given  by  the  overseers,  of 
every  rate  for  the  relief  of  the  poor,  al- 
lowed by  the  justices  of  the  peace,  the 
next  Sunday  alter  the  same  shall  have 
been  so  allowed;  and  no  rate  shall  be 
valid,  so  as  to  collect  and  raise  the  same, 
unless  such  notice  shall  have  been  given." 

8.  Therefore  in  trespass,  on  a  distress  for 
non-payment  of  the  poor's  rate,  the  pub^ 
lication  of  the  rate  must  be  proved.  Rex 
V.  Airetmd  Colder  Namgatum,  2  T.  R,  660. 

9.  But  a  special  case,  respecting  the  legality 
of  a  rate  issood,  although  it  do  not  there- 
in appear,  that  the  rate  had  been  published 
in  the  church  pursuant  to  the  above  sta- 
tute, /W. 

10.  The  court  of  king's  bench  will  not  ^rant 
a  numdamus  to  compel  justices  to  sign  a 
a  warrant  of  distress  under  the  poor's  rate, 
if  it  has  not  been  published  in  the  church 
the  next  Sunday  after  it  was  allowed,  Rejc 
V.  yewcomb,  i.  pi.  88. 

1 1.  By  17  G.  S.  c.  J.  §  2,  **  the  overseers  shall 
permit  fdl  and  every  the  infaabitaiits  of  the 
perish,  township,  or  place,  to  inspect  every 
such  rate  at  ail  seasonable  times,  paying 
.If.  for  the  same,  mod  shall  vpoa  demand 
give  copies  thereof,  to  any  mhabitant  at 
the  rate  of  6d,  for  24  names." 


19.  By  170.9.  e.^.  f9.^fil^«t«iW«n,oi( 
refusing  inspection,  &c.  shall  forfi^  20L^ 

19.  By  17 G. 2.  C.38.  f  19.  ''true  atod^ 
copies  of  all  rates  made  (bfrelKf  of  the 
poor,  shal^  be  entered  in  a  book-  wifhiii 
14  days  after  any  appeal  ftotn  fuch  fate 
is  determined ;  whicn  the  ovewccfs  shall 
attest  by  putting  their  names  tkerete: 
which  booK  shall  be  kept  fbr  pnbliep^ 
rusal." 

14.  Bf  17  G.  2'.  c.  39.  §  14.  «*  overseefs«e|- 
lecting  t»  perform  the  directiorts  of  Ais 
act,  shaN,  where  no  penalty  b  before  pro- 
vided, forfeit  to  the  use  of  the  peor  a 
sura  not  exceeding  Si.  nor  less  than  SOf.** 

15.  By  17  G.  2.  c.58.  §l5.*theoveficefB^ 
where  there  are  no  churchwardens,  majr 
do,  perform,  and  execute  all  matters  re* 
lating  to  TSE  poor." 

16.  Justices  out  of  sessions,  witbeeasent^ 
parish  officers,  may  discharge  paupcrt  from 
the  payment  of  parisir  tales,  54 G.^ 
c.  170.  $1K 

n. 

0/  the  Making,  JUounug,  and  PMikkg 
the  Poor's  Rate, 

17.  The  overseers  and  churchwandem  titty 
make  a  poor's  rate,  without  the  coaear* 
rence  of  the  parishioners,  Tamte^s  rase, 

i.  pi.  tl. 

18.  And  if  they  refuse  to  make  a  rate  when 
it  is  necessanr,  they  may  be  compelled  \ij 
mandamus.  Rex  Vi  Barnstaple;     i.  pi.  85k 

19.  But  such  rate  is  not  binding  until  St  has 
been  aBowed  by  two  justices  out  of  ses- 
sions; for  the  sessions  cannot  order  aa 
original  rate  to  be  made.  Anonymous, 

i.  pi.  79. 

20.  This  allowance  however,  by  the  tW 
justices,  is  a  merely  mmtsUrial  aei,  Ar4rv. 

Uttoxeter*,  i.  pi.  83. 

21.  Or  matter  of  form,  RexY.Dort^eshr, 

L  pi.  84. 
2?.  And  if  diey  refu<»  to  allow  arate,  tbejr 

may  be  compelled  by  mandannu,  Rexr* 

Edwards,  L  pi.  87. 

33*  And  an  allowance  by  a  county  justice,  of 

a  rate  made  in  a  borough,  is  bad,  Rejf  v. 

Folly,  i.  pl.^a^.  ■ 

24.  The  rate  alao  must  be  published  m  the 
church  on  the  next  Sunday  after  it  is  sl^ 
lowed,  or  it  will  be  a  mere  nullity,  JS^v. 
JN^ewcomb,  i  pt.  8B. 

25.  And  therefore  if  an  action  of  trespwhe 
brought  against  the  overseen  for  illen%^ 
distrainittg  for  a  poor's  rate,  'the  plamttfT 
must  prove  the  pubRcaiion  of  ft,  as  the 
Btatnte  directs,  Rex  v.  Aire  and  Odder 
Navigation,  2  T.  R.  €60. 


f^^Mt'l 
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M.  Bf  tftdAmm  fnm  Uw  mrfani  need 
Mmatm^  itate  that  the  me  was  pub* 
JaM  IbkL 

n.  The^nler  need  ooi  set  fortli  that  the 
jirtim  aUowtog  the  poor's  rate,  were 
Mfioe  IB  or  near  tJke  dkimm  where  the 
pnbfiM,  fiMH  y.  A.  Ae«»y^  I.mc«Ai, 

i.  pi.  83. 

SL  ipooi't  rate  «uaH  ibow  upon  the  face 
of  i^  in  reelect  of  what  property  the  as- 
lenBcnt  k  nade  upon  each  individual 
d«|ed  by  the  rat^  Be»  v.  Aire  and  CaU 
dirXm^tdtmf  u  pi.  89, 

ill. 

TWtf  .^  M^rK)^  the  Poor^t  I^ate, 

fil  Tk  49  Eliz.  €.  8.  authoriMs  the  orer- 
Kcn^  with  the  concitrpeBee  of  the  justices, 
toUp  tfaefnhalNtaiita  weekltf  or  otherwite 

•tatheielief  of  the  pooc 

m  Aod  theaalbre  a  poor's  rale  ought  not  to 
be  RMde  for  a  yfkole  ytar^  BkkopigaU  v. 
Btecker,  i.  pL9S. 

51.  But  it  seeoM  tiiat  a  rate  made  for  ha^  a 
yv  may  be  good,  Stevens  ▼.  Evant, 

].  pi.  95. 

%  Mjavrv/  ibrby  Holt,  OaefJuetice^  an 
inhabitant  cannot  be  rated  for  a  whole  guar' 
kri  for  that  b^  this  means  a  roan  cannot 
■ove  in  the  middle  of  a  quarter  font  he  must 
be  twise  charged :  but  this  k  now  provided 
firbyi7G.2.  c. sa.  which  enacts^  <^that 
wliere  any  person  shall  come  into,  or  oc* 
eupy  any  premises^from  which  any  person 

•  laoied  shall  be  removed,  or  which  at  the 
lime  of  malung  the  rate  was  emptv,  every 
penooso  removing  or  coming  in  shall  pay 
ibe  fit^  IB  proportion  to  their  respective 
occnpationsy^'  TVacy  v.  Ta&aty     i.  pi.  90, 

V-  Am  therefore,  because  peasessors  are  to 
fay,  and  poaaesaiona  frequently  change, 
ibente  ought  to  be  made  monthly,  i&^r 
^^UttiepoH^  i.  pi.  91. 

M^Aad  by  43  Eliz.  cS.  §8.  *'  the  parish^ 
^iem  are  not  obliged  to  meet  oftener 
%i  oooe  every  monih,  to  consider  of 
itkgi  concerning  their  office." 

ft  m  by  Wiuf oT»  JtuHee^  wthatever  the 
^ttay  be  upon  this  point,  tke  praetiee  of 
arcMcers  is  not  to  make  their  rates 
earthy  Sievem  t.  Swans,  i.  pi  95. 

iliadoy  Loan  MANsnsiiD^  it  seems  full  as 
«ctt  ta  make  a  rate  for  three  months,  as 
'fcr-sar  wuudh,  Bex  ▼.  8^.  Oeorgs^Sy  JliHd* 
^tsstf  i.  pi.  94. 

^-A peodame  made £or.si»  monihsy  pros* 
'  l*(ttvely»  is  good,  JDurmnl  v.  ifagjWy 

•  i.  pL95. 
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•     ■       IV. 

In  what  Place  the  Property  shall  be  raiedj. 

58«  By  17  G.  8.  e.37.  **  waste  landa  im- 
proved,  and  lands  drained,  shall  be  rated 
to  the  relief  of  the  poor  within  such 
parish  andplace^  which  lies  nearest  te4uch 
Uds.*' 

59.  By  17  G.  9.  c.  57.  **  the  justices  in  ve- 
aeral  qunter-sesssons  may  hear  and  de- 
termine disputes  concerning  the  same,  and 
cause  the  lan^l  to  be  fairly  assessed  \a  soch 
parish,  as  they  shall  see  proper." 

4a  But  the  allotments  of  the  sessions  shall 
not  aflfeoC  the  boundaries  of  parishes,  other 
than  for  the  purpose  of  ratine  such  lands. 

41 .  A  poor's  rate  may  l»e  made  on  the  in- 
habitants of  a  hamiei  lying  within  a  perish, 
Hejf  Y,  Tamworth,  i.  pL  56, 

48.  On  the  indosureof  a  waste  in  the  parish 
of  Dale,  on  which  waste  the  hmd-owners 
of  the  parish  of  Sale  have  a  right  of  com- 
mon appurtenant,  the  allotments  given  in 
lieu  of  that  right  shall  be  rated  to  the 
poor  of  the  parish  of  Daie,  Spenee  r. 
Kempf  i.  pLde. 

45.  If  a  navigation  run  from  EtUk  to  Bedr 
ford,  and  a  sluice  be  erected  in  an  inter- 
mediate parish  on  the  said  navigation,  the 
tol's arising  from  such  sluice  may  be  rated 
to  the  poor  of  snch  intermediate  parish, 
although  they  are  not  there  coUected,  and 
.  the  proprietors  live  ia  a  different  parish, 
Reg  V.  Cardington.  i.  pi.  178. 

44.  A  barge-way  and  toll-gate  in  the  parish 
of  Hampton  iVick,  are  rateable  to  the  poor 
in  that  hamlet  for  such  part  of  the  tolls  \u 
become  due  there,  notwithstanding  the 
tolls  are  collected  in  another  parish,  Jiex 
▼.  Mayor  of  London,  i.  pi.  196. 

45.  Where  by  a  navigation  act  the  proprie- 
tor was  intitled  to  a  toll  of  4«.  a  ton,  for 
goods  4sarried  from  A.  to  B,,  or  from  JP. 
to  A,,  and  to  a  proportionable  sum  for 
any  less  distanee,  and  was  also  enabled  to 

■  appoint  anr  place  of  collecting;  it  was 
held,  that  the  tolls  for  goods  carried  the 
whole  voyaee  from  A.  to  B»  are  rateable 
in  B.,  though  in  fact  they  are  collected  in 
a  parish  between  A  and  B.,  for  tlw  tolls 
become  due  where  the  Toyage  is  com- 
pleted, Bew  V.Page,  I  pi.  97. 

46.  So  where  a  navigatson-act  empowered 
the  proprietors  to  take  so  much  per  mile 
per  ton  for  all  goods  tarried  aionff  the 
canal,  it  wsa  held  cm  the  authority  of  Bex 
T.  Page,  that  they  were  rateable  to  the 
poor  for  the  tolls  in  the  different  parishes 
where  the  tolls  became  due,  that  k,  where 
the  resp&eiwe  voyages  Jhdshed;  though  for 
their  own  convemence  they  were  antho- 

.  riied/o(m2M  the  tolls  where  they  pleased. 
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•ad  (fidiniactcolleeC  them  ID  otlicrparishefl^ 
.   Be*  Y*  SU^ordtMre  Mnigatum^    u  pL99. 

47.  And  where-  gOMfe  ve  carried  (don^  two 
difoidnt  liaM  t>f  camily  oae  of  whidi  ii 
exempted  from  rate  on  its  toUs,  end  the 
▼oyi^  ^oisbes  on  the  unexempted  line^ 
wbere  tiie  tolls  beooiBo  due  and  are  re* 
ceived,  the  rate  shall  be  only  in  prepor* 
tion  Id  the  tolls  which  heeame  due  on  the 
lUMKenipted  line^  JUm  t.  LeetU  Carnal^ 

L  pi,  100. 

48.  The  owners  of  a  eofnting  vessel  are 
liable  to  be  rated  in  respect  of  the  profits 
aocming  therefrom  in  that  parish  where 
they  themselves  reside,  and  where  the 
skip  is  regiitered,  and  where  -her  caigoes 
are  usoaUy  received  aad  delivered,  asid 
her  freight  paid,  and  which  is  the  home 
of  the  vessel  when  unemployed,  altbou^ 
at  the  time  of  making  the  rake  the  ship 
was  noC  actually  withm  the  parish.  But 
ihfljr  «pe  not  liable  to  |w  rated  for  a  ship 
which  was  never  locally  within  the  parish, 
although  the  profits  be  there  reoeived  hy 
the  owners,  JU*  v.  Shephnd^     i,  pL  106. 

49.  The  proprietors  of  an  inland  aavigation 
8M  aateable  to  the  relief  of  the  poor  in 
every  palish  through  which  the  navigation 
passes*  as  occupiers  of  the  land  situate  in 
each  parish  used  for  the  purposeof  the 
Mwigation ;  aodi  therefore,  where  the  pro. 
prietors  of  such  navigation,  which  ex- 
tended through  diflereot  parishes,  were 
crated  in  one  for  the  entire  amount  of  their 
tolls,  the  cmirt  held,  that  the  rate  could 
not  be  supported,  Rex  v.  Faimerp  i.  pi.  los. 

SOL  The  proprietors  of  a  navigation  exteod- 
ii^  thraugh  several  parishes  are  to  be 
rated  in  an  intenneduite  parish,  not  in 
respeet  of  the  riverage  becoming  due  in 
that  paridi  (or  goods  landed,  but  in  respect 
of  the  jprofits  of  the  land  used  for  the 
navigation  situate  withm  the  parish,  Mex  v. 
iWniofW,  i'  pi.  109. 

51.  By  a  canal  act  the  profMrietors  of  the  Ox- 
ford  oamd  were  empowered  to  take  a  cer- 
tain sum  per  ton  per  mile  upon  all  goods. 
By  a  sufase«|uent  act  for  makinga  new  canal, 
jpeciting  that  it  waa  apprehended,  that  the 
making  of  the  inlended  canal  wouU  be 
injurioiBS  to  the  piPoprielorB  of  the  Oxford 
fianal,  and  that  it  nad  been  agreed,  that 
an  indemnifieation  should  be.  made  to 
them  as  a  eompensacbn  fiv  suoh  injuvy,  it 
wasenwled,  <<  that  instead4>f  the  mileage 
duty,  payable  to  the  proprietors  of  the 
OgfMi  oaaal,  it  should  be  lawfiil  for  them 
to  take,  for  aU  coals  which  should  pass 
iaom  the  Oxfitrd  canal  into  and  upon  the 
said  intended  oanal^eo  aMMsh  per  taivwith- 
out  Miy  BQgprd-  to  the-  distnnoe  the  aame 
•biHiid.|paM.aloaglim  (k^fmd  eanali .and 


«irftll«iher  gMdi  vkieh^ilmrid 
aay  other  navigihle  canal  into  end  apoa 
the  Oxford  canal,  and  from  theam  lala 
and  upon  the  said  intended  aari»  or  £rt 
the  intended  canal  into  and  upoa  the 
Oxford  oaaal,  and  6wm  thence  mto  tnA 
upoa  any  other  navigaUa  canal,  Atsrtsia 
other  sum  per  ton,  without  regud  t» 
the  distance  the  same  sfaoidd  pess  fimi 
the  saai  Or^bfW  canal :  Ucidtet»thiitht 
propfietoia  of  the  Offfimd  canal  w«e  ate- 
able  to  tfae^Mmr  in  reelect  of  their.ail^ 
age  duty  in  every  parish  thieugh  .ujiiflk 
the  canal  passed ;  secondly,  that  they  wen 
liable  also  to  be  raiad  in  every  parish  alsm 
which  the  canal  passed  for  a  proportiootf 
the  oon^>ensation  duty,  Bex  v.  Ojtfori  Gi- 
nal  NmfimaUmk  u  pLlia 

58.  SeveruTpartaers^afirm  cmedent 
branch  of  their  business  in  thepamh  of 
4.  by  means  of  a  foreman  and  odicrscr- 
vants,  who  resided  in  the  parish  i»*t 
house,  part  of  the  pKosises  whew  ths 
business  was  carried  on,  but  no  «ie  sf 
the  partners  lesided  in  that  parish :  H^d, 
that  they  ware  not  rateable  to  the  iriief 
of  the  poor  in  that  parish,  in  ropeet  of 
their  stock  in  trade  therc»  MeM  v*  iMk 
Curr^^  i.  pLlll. 

53.  Ships  are  rateahle'  to  the  poor  in  the 
parish  to  which  they  beioi^,  that  ii»  the 
port  in  which  they  aiw  rmatertd,  J-t* 
WkUe  md  ^tken»  i  pLdl. 

V. 

For  what  Pyrpose  a  Poor**  JUUe  way  he 

tsuide. 

54.  By  49£liz.  c.  8.  $  I.  '*  the  poot^  rata 
is  to  be  made  for  the  purpose  of  settii^ 
thopoortowori(;  for  imring  a  eonfeait 
stock  of  fiax,  hemp,  woo^  Jthnead,  iloB, 
and  other  neoessary  waraand  «tnff|  for  the 
relief  of  the  lame,  impotent,  oM,  hlind^  ^ 
such,other  amon^  thepoot  whoaranotabk 
to  works  forputtin^  outpoorehihkeolo  be 
appfentices ;  and  lor  domg  and  exeeutiog 
all  other  things  conaeming  the  preasites, « 
to  the  overseers  shall  eeem  coanreaient.'* 

55.  hy  13&uCar.8.  clS.  $18.  ''a  jatt 
may  be  made  for  reimbuning  tonWihle 
suoi  monies  as  they  shall  have  expended 
in  relieviog  the  poor,  in  conveying  thooi 
with  pastes,  and  in  envying  rogyes,  vagi 
bonds,  and  sturdy  beggars  to  hoines  of  cor 
rection." 

56.  By  41  G.5.  e.93.  $8.  a  poor's  rate  Jma 
be  made  by  sncceediug  oveneeti*  lor  thi 
purpose  of  reiosburring  dieir  pndeoesson 

57.  But  before  this  act  a  poors  rate  oouk 
not  be  made  to  reimbune  former  over 
seers;  for  an  ofeneer  u  not  bound  to  la: 


vl 


fl— jVCMK  ipl.ltS.lk 

'A  Ari  Itemfore  ifa-penon  was  appointed 
wuim  farftar  MeooHm  7«aii,  ami  did 
■at  adke^uj  mte  io  the  tma  fint  «a  re- 
JBtamhiiBftjif^iiai  he  expanded  in  those 

-  jmt,  be.  ecMikl  mot  in  tne  fourth  year 
mkt  K  late  for  that  purpose.  Iter  v.  Ooot^ 

liifV  t-  pl   1  i^* 

#.  maferaeen,  taUIr  ta  o^l^,  maVaMke 
1  me  to  rainfoane  themMlvet  tor  the 
spaatttof  kur  proceedingt,  if  such  ex- 
pneBi«t  aeecsaariiy  ineuivedi  Rev  v. 
*wKM^Udf  i*  pL  115* 

«^  iad  whare  a-prifate  Matdte  enabled  the 

-  iiiaiuii  to  MM  a  Male  $or  the  relief  of 
the  ^oor,  and  to  include  in  it  toch  jubt 
^  NMoaable  tum  ai  they  should  be 

•  pittt,  in  the  exacation  of  thehrollcesy 
aiifaiyigade  a  rate,  tha  title  of  iHiich 

'  apmnd  itto  ba  fbr  both  thnse  purposes, 

•  Ac^Mt  feinted  to^piash  it,  althouf h  the 
unions  onan  appeal  state  in  a  case,  that  it 

•  an  partly  auHle  to  pi^  a  debt  incurred 
'4ythc  Itte  overancrt;  the  rate  itself  ap- 

•  fWMgoDf^face  of  Ittobelegal,  Jtc*^ 
».  M^  cfOiamcmUr,  I  pi  1 14. 

;li>  Bm  a  rate  cannot  be  made  to  reimburse 

'   ikm^hm  KtpeneeWf  after  they  are- out 

flf«fiM,  At»  vw^ A;  i^«tf#/s,        u  pi,  843. 

49.  Or  to-  pay  aMMteMl  tmertevrg  though  aU 

iMNd  by  a  te«vy,  Jte  r.WwM, 

i.  pi  646, 
U'  For  the  vettiy  eannot  give  them  an  eu- 
ihdi^  which  the  statute  does  not.  Rex  ▼• 
'hitkxt  of  Somenettkire,  i.  pi.  544. 

^  Nor  can  a  rate  be  made  to  repay  money 
konunad  by  the  parish,  for  the  purpoae  of 
iMUngthe  worfchouie,  Bt9  t.  WmfeU, 

i.  pi.  112. 

'^  A  eonstnble  apprehended  an  olftnder 

ftranisdeaMaBor  commitietl  in  his  pre- 

a  place  of  reltgiona  worship,  and 

him  befeae  a  mi^istrate,  and  -was 

over  by  recogntnince  to  prosecute 

^  for  the  oObice:  held,  that  the  ex- 

of  such  a  prosecotion  'were  not 

expended  by  Mm  in  doing  the  bu- 

of  Ms^thrnsbip,  and  that  he  treuld 

M  charge  them  in  his  aceountt  under 

^0<3«  c I9.'f  4.,  Art  t.  SMOe, 

i.  pi.  U0. 

VI. 

^  ^  Prgporiiom  the  Poor's  tUUc  may 
be  wwde^ 

^Bf  i7G.a.  e.S8.Si».  **  where  a  (ler- 

•*«a  Aattcame  into  mmse  or  land  assessed 

to  iha  p^oi^  ha  shy)  pir^  the'rate  in  pro- 

pKtioa  to  the  time  he  has  occupied  the 
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.piteate%  whidi  pnpartion  ahall  be  aacer- 
xained  by  two  justices.** 
Vt.  The  Justice  in  seaaiofas  are  the  proper 
jndgea  of  the  fropcrHom  or  ayicaAify  of 
poor-rates,  Mex  v.  Wtobkjh        i*  pt  124, 

68.  It  is  said  that  the  moat  reaaonnme  way 
of  taxing  land  it  by  a  pomud  mte^  and  of 
gooda  in  the  saaae  proportion*  on  the 
amount  of  five  per  cenU  of  tlieir  value, 
Jmouymamf  ^         i.  pLll7. 

69.  But  the  rent  of  houaea  -or  land  is  not  a 
standing  rule ;  for  circumstances  may  dif- 
fer, Jaoavnicaii^  i.  pi.  1 19. 

70.  £van  tne  rent  received  •n  a  lease  ia  not 
to  be  takan  as  cooeluaive  evidence  of  va- 
lue, for  if  the  estate  were  underlet  at  the 
time  of  granting  the  Icaae,  or  has  become 
improved  during  the  continuance  of  it, 
the  assessment  ought  to  be  on  its  real 
value,  Meff  r.  Skxt^gfe^  i.  pi.  JOB. 

71*  for  every  inhaiiitant  of  the  pariah  ought 
io  be  rated  aocording  to  the  present  value 
of  the  estate;  whether  it  continue  of  the 
same  iralae  aa  it  waa  when  he  parehaaad 
it,  or  whether  it  be  reodeied  move  valua- 
ble by  the  improvements  which  he  has 
made  upon  it,  Reg  ▼»  Muai^        j,  pi.  S04 

7t.  Nor  ia  the  land-tax  a  goad  nile^  Rex  v. 
Oerhenweilt  ipLl99. 

73.  And  it  seema  clear  that  they  caanot 
make  .a  standing  mte^  or  oaofinn  a  fdcmer 
rate,  Re^  v.  Amiiey^  u  pi.  ISO. 

74-  Bvt  an  ancient  rate  nniy  he  a  ^ood  rate 
for  Intiire  aaseaamants,  althMigh  it  cannot 
be  confirmed  as  n  atanding  rate^  Rtx  v. 
Wrexham  Regis^  i*  pL  125, 

IS*  if  two  several  houses  are  inhabited  by 
two  fiimilies,  they  ahall  he  rated  sepaiately» 
though  they  have  but  one  entiunce, 
Traeey  t.  l^tdbot^  i  pi.  191. 

76.  If  tne  owner  of  a  hanae  occupy  part  of 
it,  he  bHahle  to  be  rated  to  the  poor  for 
the  whole,  unleaa  there  is  a  distinct  occu- 
pation of  the  rest  by  some  mtber  peraon, 
R€9  v.  SU,  Mmry  ike  Lea.         i.  pL  151. 

77.  Where  the  &raaer  is  rated  for  the  whole 
iarm,  it  is  no  ground  of  objectioh  ta  the 
fate  by  a  third  pemra,  that  a  dairyman, 
who  rented  under  him  hia  atock  of  aowa 
to  be  dnnstured  on  the  same  kad^.was 
not  rated  for  anch  dairy  $  ahhoagh  it  were 
stated  in  the  eaae  that  the  dairyman  jnade 
a  pNifit  of  the  produoe^  tha  eowa,  inde- 
pendeat  of  the  "paoAt  made  bj  the  "fiumer ; 
fop  the  rate  upon  the  farmer^  for  the 
whole  farm^  inclodfla  all  the  peofit  of  the 
land  and  atock  nppectaining  to  it,  Rex  y, 

78.  A  poof*a  rate  made  on  tkree*fimeike  of 
the  yearly  'wUmo  of  lands,  and  on  one 
flMiarly,  of  the  yearly  vahM  of  houaea.  u 
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not  dupfoportioiuite  or  oae^jiial,  Jl«r  ▼. 
Brograve^  i.  pi.  125. 

79.  A  rate  made  on  €mc4iaif  of  tbe  rack 
rent  of  value,  or  rack  rent  oi  farwu^  and 
taking  one-twentiM  part  of  all  stock,  per- 
sonal estate,  and  money  out  at  interest, 
valuing  tbe  interest  of  such  twaUieik 
pari  at  four  js^r  ceni,,  and  then  rating  aw 
moiety  of  such  twentieik  pari,  varying  the 
proportion  as  circumstances  require,  is  a 
good  and  equal  rate.  Rex  v.  Har^, 

i.  pi.  126. 

80.  A  rate  on  lands  and  houses  at  one 
penny  in  the  pound,  without  making  any 
distinction  between  farms,  dwelling-houses, 
and  cottages,  although  they  had  before 
been  respectively  rated  in  different  pro- 
portions, is  not  unequal,  Meje  v.  BvUer^ 

i.  pL  1 S7. 

81.  Whether  houies  are  to  be  rated  in  a  dif- 
ferent proportion  from  land,  must  depend 
on  local  circumstances.  Res  v.  Sandwich, 

L  pi.  1S8. 
88.  Where  a  navigation  runs  from  A.xoB 
throiiffh  several  intervening  parishes,  and 
the  UmIs  for  the  whole  navigation  are  col- 
lected in  those  two  parishes,  thev  may  be 
asse3sed  to  the  poor*s  rate  in  those  two 
parishes  for  tbe  whole  amount,  according  to 
the  praportioiu  collected  in  each,  Sea  v. 
Aire  and  Calder  yavi^aHon,        i.  pL  130. 

83.  But  where  by  a  navigation  act  the  pro- 
prietor is  entitled  to  a  toll  of  4j.  a  ton  for 
goods  carried  from  A,  to  B^  or  from  B.  to 
A.,  and  to  a  proportionable  sum  for  any 
less  distance,  and  is  also  enabled  to  ap- 
point any  place  of  collection,  the  tolls  for 
goods  carried  the  whole  voyage  from  A*  toB. 
are  rateable  in  J9.,  though  in  fact  they  are 

.  collected  in  a  parish  between  A.  and  B., 
because  the  tolls  become  due  where  tbe 
voyoge  is  completed,  Res  v.  Page, 

i.  pi.  97. 

84.  So  where  a  navigation  act  empowered 
■  the  proprietors  to  take  so  much  per  mile 

per  ton,  for  all  goods  carried  along  the 
canal ;  it  was  held^  that  they  were  rateable 
to  the  poor  for  the  tolls  in  the  di£^ent  pa- 
rishes where  the  tolls  became  due,  that  is, 
where  the  retpecUve  voyages  Jimehed; 
though  for  their  own  convenience  they 
were  authorised  to  collect  the  tolls  where 
they  pleased;  and  did  in  fact  collect  them 
in  other  parishes^  Rex  v.  Staffordthire  No" 
vwatiom,  i.  pi.  99. 

85.  But  where  goods  are  carried  alon^  two 
different  lines  of  canal*  oae  of  which  is 
by  statute  exempted  from  being  rated  in 
respect  o£  the  tolls,  and  the  other  not ; 
though  the  voya^  happen  to  finish  on 

.the  unexempted  line  where  the  tolls  be- 
came due  and  were  received,  yet  the  canal 
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eoiwpiiny  inB  tut  bsrfated  ihr 
such  proportioD  of  the  tolls,  as 
respect  of  tbe  carriage  along  tbe 
empted  line ;  and  tbe  toll  arising  io 
to  so  much  a  ton  per  mile,  is  to  be  laitad 
only  for  so  manv  miles  as  the  ffefda  were 
carried  along  tae  imeieBytea  line,  JZ«r 
V.  Leedt^  Qmal,  1  pi.  lOO. 

86.  The  proportion  in  which  the  peior'a  rate 
ought  to  be  made  being  lef^  >&  the  fint 
instance^  with  the  overseers,  the  ooort  (»f 
king's  bench  will  presttme  that  tfaiqr  viB 
not  make  an  uaequal  n^,  and  therooiv^ 
although  the  court  will  ^rant  a 
to  make  a  rate,  they  wUl  not 
them  to  make  an  equal  rate.  Res  ▼. 
staple,  i.  pi.  118. 

87.  U,  Uierefbre,  any  penona  avesaad  ooii» 
cdve  the  rate  to  be  unequal,  the*  bbba 
apply  by  appeal  to  the  sesooos^  wm»  are 
tne  proper  judges  of  the  preportkm  ia 
whicn  it  ought  to  be  made^  Ras  ▼.  iP«o- 
hly,  i.  pL  1S4. 

88.  But  if  tbe  sessions  make  a  specml  caae^ 
and  stale  an  erroneous  principle  for  Ba|>. 
posing  the  rate  e^ual,  the  courts  ktngfis 
bench  will  notice  it,  Res  v.  Amdley^ 

i.  pi.  19P. 

89.  So,  if  it  clearly  appear  upon  tfie  ftoed 
tbe  rate  itself,  that  the  assessaMota  are 
unequal,  the  court  witt  quash  tbe  rate^ 
Res  V.  Brograve,  L  ^  1S5. 

90.  S.  P.  Res  V.  Lakeukam^  i.  jil.  1S9, 

91.  Where  the  appellaat  disiutea  before  tj^ 
sessions  the  quantum  of  the  rate,  it  ia  not 
sufficient  for  the  leiipondeats  to  ^^ftm  tbal 
the  appellant  is  in  possession  of  some  rate- 
able property  witnin  the  parish ;  they 
must  also  shew  some  probable  ground  ibr 
the  aiHouwt  at  which  they  charge  the  _ 
in  the  rate.  Res  v.  Topkamt       i.  pL' 

VII. 

Of  the  Persons  and  Property  liahte  io  he 

rated. 


9S.  By  43Eliz.  C.8. "  tbe  poor  may  be 

lieved  by  taxation  of  every  iahabiteBt, 
parson,  vicar,  and  other,  and  of  evei3i 
other  occupier  of  lands,  houses^  titltts 
impropriate^  propriations  of  tiUies,  coal- 
mines, or  saleable  underwoods  ia  ^'^ 
parish." 

93.  Bv  17G.S.  C37.  **  waste  and  I 

lands^  which  were  formerly  fen  and  i 

pounds,  or  covered  with  water,  and  wlrieli 
nave  been  improved  or  drained^  ahsll  be 
rated  to  the  p!ior.". 

94.  Power  to  rate  owners  of  o^Ktaiii  ***HMieB 
instead  of  the  occupiers*  ^G.3.c.  is. 

95.  Goods  of  occupiers  may  be  di 
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a%ikie,  fluid  oecupiGrs  paying  ra(6»  em- 
fiMrand  to  dedHCt  tke  amount  out  of 
thar  icBt»  ^»  G.  s;  c  1 8.  $20. 

96.  Beoovei*  in  ceitnn  ons  may  be  mted 
MOMMfB^  59  6.S.  c  IS.  §81. 

97.  ftncMit  ^Tpied  »  ownera  may  appeal^ 
ndmiCe  in  vestries,  59  6.  J.  c.  19;  §23. 

in.  No  owner  not  bcsng  an  occupier  to  be 

ACsd  in  places  where  the  right  of  TOting 

■  kt  aieniieFa  to  senro  in  parliainent  de- 

poHliXMktlien^kig,  59O.3.  C.19.  §8S. 

Ml  A'pcnoo>  living  oot  of  a  parish,  but 

haiiig-laiid  in  ns  cnm  occupation  and 

mmofaaMe  wkhin  the  parish,  is,  as  the 

sewpier  of  such  lands,  raleaUe  to  the 

poor,  Jeffer^%  case^  i.  pi*  153. 

100.  And  Ise  any  come  if  he  iriil  to  the 

awstiny  erf*  the  pnriihiooers,  •  Pog^i  v. 

Aowpfiaiy  i.pl«lJ5«a. 

101;  JBot  n»  ends  eaio  he  is  cfaaiiBpd  as  aceti- 

ahr  with  reipect  to  his  possession  of  the 

wuifl^  amd  not  as  landlord  with  respect' to 

Ua  property^  JSMy^s  case,        i.  pL  135. 

UM.  For  a  Biaa  cannot  be  nsscssed  but  upon 

the  value  of  the  real  or  personal  estate 

which  he  occupies  in  the  parish,  iMd. 

i.  pi.  156. 

103^  And  the  rate-  must  be  made  only  upon 

.  the  wmSUe  p/wvpeHy^  whether  real  or-per- 

SDoal^  wlnai  the  party  occupies,  Amny- 

mom,  L  pi.  157. 

104b  Tbefefcxe  money  rested  in'  the  public 

inda  or  bnd  out  in  ^jovemment  securities 

is  not  nleable ;  ibr  it  is  not  local  risible 

psoperty  in  the  perish,  R,  ▼.  Madder- 

mmkei,.  i.  pi.  817. 

105..  Bnt  the  poor's  rate  is  a  pertonal  tax 

wirii  respect  to  land,  bufc  not  a  tax  on  the 

laid,  Tkeed  T.  Slarkey,  i.  pi.  1 50. 

IM.  Lnids  appropiiatod  to  the  use  of  an 

bflspital,  if  occupied,  are  rateable  to  the 

^oot,  Amaymotii:,  i.  pL  143. 

Mn.  A  person  renting  a  quantity  of  land, 

tfljrihcr  with  a  rnioeral  spring  thereon 

Vang,  at  a  gross  yearly  rent,  is  rateable 

ta  te  poor  in  respect  to  the  whole  of 

■MhloK  ;  though  in  fact  the  anhual  vidue 

of  tik  hid,  ind^ndent  of  ike  ipring,  is 

6al^  in  proportion  of  two  to  eight  of  the 

Wrved  rent,  R.  ▼.  MMler^        i.  pi.  174. 

M.  8a  the  occupier  of  lands  on  which  a 

'   way  leave  is  erected,  is  assessable  ibr  tUe 

MM^  it.  ▼.  J3d/,  L  pi.  909. 

M^For  die  property  must  be  rated  ac- 
•oniiaff-te  *its  then  value,  whether  that 
tslaa  has  or  has  not  been  increased  by 

-  ^^pneememU  made  thereon  by  its  owners, 
At*  Mmii  •       *  i  pi.  904. 

110.  The  Reserved  rent  therefore  on  a  lease, 

.  though  no  premium  was  paid,  is  not  eon- 
voi#.i. 


\     chmve  evidence  of  the  value  of  the  de- 
raised  premises;  R»  y.  Skingle,   i.  pi.  808. 

111.  Lands  purchased  by  a  companvi  and 
converted  into  a  dock,  according  to  an 
act  of  parliament,  which  declares  that  the 
shares  of  the  proprietors  shall  be  cou- 
sidered  as  personal  property,  are  rateable 
ta  the  poor  in  proportion  to  the  annual 
profits,  R,  V.  Htdl  Bock  Company^ 

1.  pi.  184. 

113.  But  an  exemption;  in  a  private  statute, 
of  Umd»  given  to  charitable  purposes 
*^  from  all  public  taxes,"  extends  to  the 
poor^s  rate,  R.  v.  SeeU,  i.  pi.  1 93. 

1 13.  So  where  a-  aiatote  directs  that  the 
tolls  of  a  canal  shall  be  exempted  from 
aay  taxes,  rates,  &c.i  other  thaa  such  as 
the  land  through  which  it  passes  would 
have  been  liable  to  if  the  act  had  not 
been  made,  it  goes  to  exempt  the  toUs 
qmH  tolls  altogether  from  being  rated  in 
respect  to  the  line  exempted,  leaving  the 
land  rateable  as  before,  R.  v.  Leedt  Canal, 

i.'pl.  100. 

114.  Where  a  statute  empowered  tbe  pro- 
prietors of  a  canal  to  take  rates  in  respect 
of  vessds  navigating  the  same^  and  ex- 
pressly exempted' such  rates  from  the  pay- 
ment of  all  taxes,  rates,  ftc,  it  was  bolden 
that  the  land  occupied  by  the  canal  was 
also  thereby  exempted  from  poor's  rate, 
R*  V.  PreprietoTi  cfi&e  Colder  and  Hebble 
NmigaHoni,   .  i.  pi.  839. 

115.  A  rale  oa  Uock  in  trade,  and  on  the 
hoiue  in  winch  the  stock  b  kept,  is  not 
double ;  bnt  to  tax  land  and  the  stock  upon 
it  would  be  double,  Anonymous,  i.  pi.  138. 

116.  And  therefore  tlie  personal  property 
which  is  necessary  to  the  manurance  and 
cuhivatibn  of  lahds,'is  not  rateable,  R,  v. 
Barking,  i.  pi.  145. 

117.  But  if  a  farmer  keep  other  stock  than 
is  necessary  for  the  carrying  on  his  farm- 
ing; and  deal  in  su<ih  extra  stock  as  an 
article  of  trade,  it  is  then  rateable  to  the 
poor.  Anonymous,  i.  pi.  146. 

118.  So  also  a  tradesman  is  taxable  for  his 
stock  in  trade,  jR.  v.  Barking,     i.  pi.  145. 

119.  But  it  is  almbst  impossible  to  rate  it; 
for  it  would  be  compelling  persons  to  dis- 
cover th^r  debts,  R.  v.  Canterbury, 

i.  pi.  168. 

ISO.  And  the  personal  property  that  is  rate- 
able, is  only  that  which  is  visible,  liquid- 
ated and  ascertained,  not  casual,  fluctuating, 
and  uncertain,'  IM,  i.  ph.  165. 

181 .  So  also  it  must  specifically  appear  to 
be  a  stock  that  is  capable  of  producing  a 
profit,  unincumbered,  and  the  property  of 
thejperson  rated,  J?,  v.  Dursley,  i.  pi.  SOS. 

188.  For  the  court  will  not  determine  ao 
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general  a  question,  as  whether  ail  stock  in 
.    trade  be  or  bo  not  rateable  to  the  poor, 
JR.  V.  Whitnejf,  i.  pi.  165. 

123.  And  therefore  the  court  vill  not  per- 
mit the  sessions  to  raise  the  general  ques- 
tion on  this  subject  by  omitting  facts  in 
the  statement  of  a  special  case,  R.  r.  Hiilf 

i.  pi.  173. 
1S4.  Thou^  the  sessions  find  that  certain 
persons  in  a  township  are  possessed  of 
visible  stocks  in  trade  there,  and  are  per- 
sonally liable  to  be  rated  in  respect  there- 
of if  by  law  such  property  be  liable  to 
be  rated,  ydt,  if  they  also  state  that  they 
are  not  satisfied,  from  the  evidence  offered 
before  them,  that  there  was  any  surplus 
profit  on  such  stocks,  by  which  they  could 
amend  a  rate  which  omitted  them,  that 
concludes  the  question,  R.  v.  Macdonald, 

i.  pi.  S26. 

125.  The  stock  in  trade  of  common  brewert 
cannot  be  sufficiently  ascertained  to  be 
rated  to  the  relief  of  the  poor,  R.  v.  Ring' 
wood,  ].  pi.  168. 

126.  For  the  personal  property,  to  be  ca- 
pable of  being  rated  to  the  relief  of  the 
poor,  must  1^  local  and  vitiMe  property 
within  the  parish,  R,  v.  Andooer,  i.  pi.  171. 

127.  And  therefore  money  lent  on  real  se« 
curities  locally  situated  elsewhere  is  not 
rateable ;  for  this  is  not  personal  property 
in  the  parish,  and  it  seems  that  money  is 
not  rateable  at  all,  R.  v.  WkUcy  i.  pi.  1 99. 

128h  But  where  it  has  been  the  ua^e  in  a 
parish  to  rate  persons  to  the  poor  for  their 
stock  in  trade  within  the  parish,  such  per- 
sons are  liable  under  43  £liz.  c.  2.  to  be 
rated  to  the  poor  in  respect  thereof,  R,  v. 
HiU,  i.  pi.  173. 

129.  To  render  the  holder  of  this  species  of 
property  liable  to  be  rated,  the  tuage  must 
nave  been  uninterrupted,  R,  y.  RtSd, 

L  pi.  178. 

130.  Stock  in  trade  is  rateable  to  the  poor, 
notwithstanding  it  has  never  been  rated, 
unless  there  be  some  circumstances  to 
take  it  out  of  the  general  rule,  R,  v.  Am- 
bleside, L  p).  250, 301. 

131.  When  an  act  of  parliament  speaks 
oiabiiUy  in  general,  and  does  not,  like  the 
43  Eliz.,  specify  any  particular  taxable  ob- 
ject, or  refer  at  all  to  that  statute,  all  per- 
sons having  personal  property  within  the 
district  assessed  are  rateable,  Atknu  v. 
Dam$,  Lpl.  186.fi. 

132.  It  seems,  however,  that  stock  in  trade 
18  rateable  under  the  43  Eliz.  c.  2.,  where 
that  property  can  be  clearly  ascertained, 
and  where  it  has  been  the  usa^e  of  the 
parish  to  rate  it,  R,  v.  Whitey    i.  pi.  199. 

133.  And  every  inhabitant  ought  to  be  rated 


aecMdiDg  the  pveieBt  value  of  his  estate, 
R.  v.  Matt,  i.  pL  804. 

134.  And  its  having  been  rated  oae  year  it 
prima  facie  evidence  of  its  having  been 
productive  the  next,  R.  v.  DarimgUm, 

L  pi.  S06. 

135.  But  koutekold /umUure  is  not  rateable 
to  die  poor,  IbicL  i.  pi.  199. 

136.  Under  a  local  act  10  Amu  c*  6.  for  lati- 
ing  persons  to  the  relief  of  the  poor  in 
iVoriMc^,  for  lands  and  stocks,  and  per- 
gonal estates  in  the  parish,  &c.  and  twsuy 
oui  at  interest^  they  are  not  liable  to  bs 
rated  for  government  stocks  or/itfMb,  which 
are  no  more  than  perpetual  annuitiesy  the 

Erincipal  of  which  can  never  be  reatised 
y.  the  holder  from  gQvenunent,»though 
redeemable  at  the  pleasure  of  the  hitter, 
R,  V.  Maddermarket,  i.  pi.  S17 

137.  Am  attorney  is  not  liable. to  be  rated 
for  the  profits  of  his  profession,  R»  v.  jSter- 
i^ani,  L  pi.  S07. 

138.  The  lessee  of  a  stall  in  a  market,  whidi 
he  frequents  and  uaes  rcgtdariy  once  a 
week,  on  market-dajr,  is  not  rateable  to 
the  poor  as  an  occupier  within  the  penab, 
Houedg<^%  case,  L  fri.  1-54. 

159.  The  lessee  of  market  tolls  in  sross  not 
incident  to  the  soil  is  not  rateame  to  the 
poor  in  respect  of  hb  occupaacf  theveof, 
R.  V.  Belt,  1.  pi.  2S7« 

140.  The  lessee  and  occupier  of  an  ancieDt 
and  exclusive  ferry,  not  beuag  an  inhaUHmd 
resident  within  the  township  in  which  one 
of  the  termini  of  the  feriy  is  situated,  is 
not  liable  to  be  rated  there  for  amy  share 
of  the  tolls  of  such  ferry,  J2.  v.  NidtoUimy 

i.  pU  los. 

141.  And  when  the  owner  of  a  ferry  jneaides 
in  a  difierent  parish,  but  takes  the  profits 
of  the  ferry  on  the  spotbyhisservanta  aad 
aaents,  he  is  not  rateable  for  such  tolls  in 
the  parish  where  they  are  so  collected, 
and  where  one  of  the  termim  of  the  tervy 
was  situated, and  on  which  shore  the feiry 
boats  were  secured  hy  means  of  a  post  io 
the  ground,  the  soil  itself  at  the  binding 
places  being  the  king's  common  hiehvray, 
and  the  owner  of  the  property  having 
no  property  in,  or  exclusive  posaession 
of  it,  Williams  v.  Jones,  i.  pL  105. 

142.  The  owner  of  packet-boats  employed 
under  a  personal  contract  wi^  the  post- 
masters in  carrying  the  mails,  &e.  between 
Holyhead  and  IMlin,  are  liable  in  tespedt 
of  the  profits  accruing  to  them  from  the 
carriage  of  passengers  and  luggage  in  snch 
boats,  to  be  rated  for  the  same  in  the  pa^ 
rish  o£  Holyhead,  where  su^  owners  reaide^ 
and  from  and  to  which  the  boats  sail, 
where  they  f)re  repaired,  and  where  the 
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^  k  in  p«t  reoeMUe  tnd  it 

coflerted,  though  they  are  regutered  in 

iootber  place,  R.  y.  Jonei,         i<  pi.  SI 9. 

t45L  Sik  throwsten  working  up  in  their 

■Sbdiealk  of  their  emfuoyert,  tent  to 

than  for  that  purpose,  are  not  liable  to 

be  nted  in  that  respect,  aa  for  their  stock 

is  tilde,  S,  V.  Sherborne^  i.  pi.  SSI. 

Mi  The  lesM>r  of  afmru  not  rateable  to 

Aepoor  for  the  profits  arishiig  therefinocn, 

M,i»Bnjpa9ey  i.  pL  164. 

H5.  %  the  MmuketUr  and  Safford  police 

set,  59G.  3.  c  69.,  rates  were  to  be  made 

spet  *  the  tenants  or  occupiers  of  all 

noHB^  houses,  warehouse^  shops,  eel- 

hif  mltty  stables,  coach-hovses,  brew- 

yim,  and  other  buil<&igs,  gardens,  or 

9*fa-enNuidB,aiKf  oiker  tenewunU  situate 

ntUn  ue  towns  of  Jf.  and  S,  respectiye- 

If.**  held  that  the  owner  of  certain  mar- 

fecikqit  in  tbe  street*  of  J£.,  in  which 

nrioos  articles  were  exposed  to  sale  by 

posoDS  who  paid  him  for  that  privilege, 

BBt  had  not  any  stalli  fixed  to  the  ground, 

vas  Bot  the  occimier  of  a  tenfmeni  within 

theneHuag  of  tbe  net,  and  therefore  was 

lot  liable  to  be  rafted  in  respect  of  tbe 

infiti  of  SBch  mart  eta,  E*  y.  Modey^ 

HI  A  paiion  ia  liable  to  the-  poor^s  rates 
far  Ids  tithes,  as  the  occupier  of  a  tene- 
■eat,  R.  y.  Skm^,  i.  pi.  148. 

H7.  So  a  near  ia  liable  in  respect  of  the 
tithes,  R,  y.  Turner^  i.  pi.  147. 

141.  The  liability  ia  not  remoyed,  although 
klua  let  hia  titbea  to  the  parishioners, 
Jtv.ScH^,  i.  pi.  149.11. 

1^  Aod  tbe  tax  roust  be  upon  the  parson, 
«d  aot  upon  the  lessee  of  the  titnes,  R, 
^'Lmbeiky  i.  pi.  149. 

ttk  A  mm  of  money,  payable  annually  in 
^  of  tithea,  is  rateable  to  the  poor, 
J^tndet  V.  Home,  i  pK  175. 

^  So  payments  in  lieu  of  tkhes  settled 
vfcr  a  eompromise  between  a  parson 
^  a  parish,  and  confirmed  by  act  of 
Nmaent,  are  rateable  to  tbe  poor,  Rmm 
t.AdNv#,  i.^.  179. 

^  Bitt  the  parochial  assessments  for  the 
"W  of  A.  Miekaefi  in  Cowentry,  esta- 
^GM  by  19  G.  3.  c.  60 ,  are  not  rateable 
Hlhepoor,  R,  ▼.  TVmiff,  i.pl.  1T7. 

'^^% an  endoaure  act  it  was  proyided, 
naeertain  com  rent,  "freefrom  all  taxes 
■i  dedactions  wbatsoeyer,  except  tbe 
I'BfUat,'*  shouki  be  issuing  out  of  the 
hadstebe  enclosed,  and  other  lands  in  the 
pndi,  and  to  be  paid  to  the  rector  in 
^<f  all  ^reat  and  small  tithes,  &c.: 
Jl^  that  this  corn  rent  was  not  liable  to 
7  MWid  to  the  rdief  c^  the  poor, 
^^i^M  y.  Fonttoai,  jiMend. 


1IP4.  Hie  proprietora  of  the  tithes  of  fish, 
titheable  by  custom,  are  liable  to  be  rated 
to  the  poor,  R,  y.  Canfaoa,  i.  pi.  190. 

155.  The  lessees  of  all  those  fishings  of  the 
halves  and  halyendoles,  with  the  appur- 
tenances as  to  the  halyes  due  and  accus- 
tomed, within  the  river  Severn  between 
certain  limits  within  a  manor  bordering  on 
the  said  riyer,  and  of  all  royal  fishes  tdien 
between  the  said  limits,  put  and  wheel- 
fishing  exceptec^  under  an  annual  rent, 
are  liable  to  be  rated  to  the  poor  for  such 
fishery,  R.y.BlUe,  i.pl. 285. 

156.  The  preacher  of  a  meeting-house  is 
not  liable,  as  preacher,  to  the  poor's  rate 
in  respect  oi  toe  meeting-house,  for  he  is 
no  more  chargeable  as  an  occupier  than 
any  of  his  aucuence,  R,  y.  Souikwarky 

i.  pi.  151. 

157.  So  a  person  employed  by  tke  PhUaih' 
ihropie  Society  to  superintend  the  children 
at  annual  wages,  under  an  agreement  that 
aha  should  haye  a  dwelling  free  from 
taxes,  &c.  with  certain  other  perquisites, 
and  who  may  be  dismissed  at  a  minute's 
warning  on  recdying  three  asonths'  wages, 
is  not  rateable  to  the  poor,  as  oeeupkt  of 
tke  home  proyided  by  the  society,  she 
having  no  distinct  apartment  therein  ex- 
cept a  bedchamber,  and  her  family  not 
being  allowed  to  live  there,  R.  y.  Fields 

i.pl.  801. 

1 58.  So  a  house  oonverted  into  a  contfenHclei 
and  used  not  for  the  purposes  of  profit, 
but  of  preaching  only,  is  not  rateable  to 
tbe  poor,  Anonymott^,  i.  pi.  152. 

159.  So  the  trustees  of  a  Quakeri  meetings 
house,  of  which  no  profit  is  made  by  the 
pews,  &c.  are  not  rateable  to  the  poor, 
R,  y.  Woodward,  i.  pi.  200. 

160.  So  an  alme-home  wholly  occupied  by 
objects  of  charity,  or  their  attendants,  and 
of  which  no  profit  is  made,  is  not  rateable 
to  the  poor,  although  the  alisolute  pro- 
perty of  it  is  in  the  pefson  who  gives  tbe 
alms,  R,  v.  Waldo,  i.  pi.  182. 

161.  But  the  objects  of  a  charitable  found- 
ation who  are  in  the  actual  occupation  of 
the  alms-houKCs  and  lands  for  their  owfi 
henefit,m  the  manner  prescribed  by  the 
rules  of  the  institution,  and  liable  to  be 
dismissed  for  any  breach  of  such  rules, 
are  rateable  in  respect  of  such  occupation, 
R.  v.  Munday,  i.  pi.  SI  1. 

1 62.  So  the  master  of  ttfree  gchool,  ap(K)intcd 
b^«the  minister  and  inhabitants  of  the  pa- 
rish under  a  charitable  trust,  whereby  a 
house,  garden,  &c.  were  assigned  *'  for  the 
habitation  and  use  of  the  master  and  his 
fiimily,  freely  without  payment  of  any 
rent,  income,  gift,  or  sum  of  money,  or 
other   allowance    whatsoever,"   for  the 
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.  tetcliing  of  ten  poor  boyt  of  the  inhabit- 
aotSy  is  rateable  to  the  poor  for  his  occu- 
pation of  the  same,  R.  v.  Caii^    i.  pi.  SOS. 

163.  So  a  private  building  always  used  as  a 
-  chapel,  and,  by  contract,  never  to  be  used 

for  any  other  purpose,  iiaprojii  be  made 
of  it,  18  liable  to  be  rated  to  the  poor, 
BoUoM  V.  Hydtj  i.  pi.  181. 

164.  The  trustees  of  a  Methodist  chapel  re- 
•   ceiving  money  annually  for  the  rent  of  the 

pews,  are  liable  to  be  rated  for  the  profits 
made  of  the  building,  though  in  fact  they 
.  eipend  the  whole  of  what  they  receive  in 
.  making  disbursements  for  repairs,  ^c  aod 
to  attendants  in  the  chapel,  and  in  pay- 
ing the  salaries  of  the  pr^ichers.  A,  v. 
.   Agar^  i.  pi-  S29, 

165..  The  tolls  arising  from  the  l]ght4iouse 
.  at  Harvnch  are  not  rateable  to  the  poor, 
.   B.  V.  Bebowcy  i  pL  166. 

166.  7^  tolU  of  a  light-house  situated  in 
the  township  of  Tynemoulk^  which  tolls 
were  collected  out  of  the  township  in  the 

.   several  ports  at  which  the  vessels  passing 

t  by  the  coast  aflerwards  arrived,  are  not 
rateable  qua  tolls  in  the  township;  and 
the  residence  in  such  light-house  by  one 
as  servant  to  the  owner,  at  an  annual 

.  salary,  to  take  care  of  the  light,  is  the  oc- 
cupation of  the  master,  who  alone  can  be 
rated  in  respect  of  such  occupation  of  the 

.  toll-house,  R.  V.  TSfnemouthy      i.  pi.  3S5. 

167.  Where  a  poor's  rate  was  imposed  upon 
a  light-house,  together  with  the  duties 
and  contribution  money  payable  in  re^ct 

.  of  ships  passing  by  the  same,  and  the  light- 
.  house  was  occupied  bv  a  servant  of  the 
'  owner,  and  was  situatea  in  the  parish,  hut 
the  duties  were  collected  out  of  the  pa- 
rish :  held  that  these  duties  did  not  oon- 
-  stitute  part  of  the  annual  profits  of  ^ihe 
bouse  or  land  where  light  was  placed,  and 
were  not  rateable  to  the  poor,  R,  v.  Coke, 

].  pL  854. 

168.  The  toll  of  a  corporation  is  liable  to 
be  rated  to  the  poor,  it.  v.  Wickkam^ 

i.  pL  140. 

169.  The  grantee  of  the  right  of  navigation 
of  the  river  OuMe^  is  rateable  to  the  poor 
in  respect  of  the  tolls  arising  from  a  sluice 
erected  on  the  navigation,  R,  v.  Carding' 
torn,  L  pi.  172. 

170.  The  profits  arising  by  tolls  from  a  nar 
viable  canal  are  rateable  to  the  poor, 
R,  T.  Aire  and  Colder  NMgaiioM^ 

i.  pi.  189. 
S.  P.,  R.  V.  Page,  I  pi.  97. 

1?U  A  baige  wa^*  and  toU-gate  purchased 
by  the  corporation  of  Lemdom^  by  virtue  of 
an  act  of  parliament  for  the  more  effectu- 
ally completing  the  navigation  of  the 
river  T^mnei^  empoweriqg  the  city  to 


kvy  talk  and  dalkt  towards  the  ehaiges 
of  the  navigation,  are  rateable  to  the  poor 
for  the  tolls,  J2.  v.  CUy  o/Lomdon^ 

i  pi.  196. 
172.  But  where,  by  an.  act  of  parliancsit, 
the  conunissionerB  of  a  navig^iuon  were 
authorised  to  take  tolls,  the  whole  of 
which  was  directed  to  be  applied  to  public 
purposes,  it  was  held,  that  the  toils  were 
not  rateable  to  the  poor;  for  though,  on- 
quesUonably,  corporatiom  may  be  rated, 
yet  there  must  be  some  person  or  peraoBs 
m  the  beneficial  occupation  of  the.  pro- 


occupation 
pertjr  on  which  tba  rate  is  to  attach;~biit 
in  this  case,  the  oommissioners  have  a  bare 
naked  trust,  not  ooupled  with  any  interest 
A.  V.  Saiier's  Simee  yavigaiitm.  L  pL  198. 

173.  Commissionecs  under  the  BeveHew  wood 
Barmticn  drainage  act,  who  purcbfcicd 
land  and  erected  buildings  in  the  psHish 
of  SadcoaUi  for  the  drainaige,  but  who 
received  no  benefit  from  sudli  property  in 
Scidcoatet,  but  the  whole  benefit  was  de- 
rived to  the  owners  of  lands  in  odier 
parishes,  drained  by  means  of  such  out- 
let, are  not  rateable  in  Scukc^ea  lor  muh 
benefit.  £.  v.  Sculcoateg,  i.  pL  loi. 

174.  The. Duke  of  .9.  beinc  empowoed  by 
.  parliament  to  erect  a  lock  upon  the  Mock- 
dale  canal,  and  there  receive  certain  rates 
as  a  compensation  for  certain  profits  re- 
linaubhea  by  him;  held  that  a. poor's  rate 
on  bis  trustees,  occupiers  of  the  MoMard 
caualf  iock,  or  iwine^  dae$  or  raiet^  (wbich 
dues  or  tolls  are  only  otbor  names  ibr  the 
lock  rated  therewith)  is  good,  though  tiie 
trustees  were  not  found  to  be  inhaEitants 
of  the  township,  R,  v.  Macdmdd^ 

175.  Where  a  river  navigation  extended 
through  several  parishes^  and  certain  ton- 
nage dues  became  payable  in  respect  of 
goods  carried  along  the  line  of  navigaiiion, 
and  landed  at  a  wharf  locally  situate  wkh- 
in  the  parish  of  J7«  Held,  that  a  rate  on 
the  proprietor  of  those  dues  for  their  whole 
amount  in  the  parish  of  ^.,  stated  to  be 
for  river  tonnase,  could  not  be  considered 
as  a  rate  upon  Uiat  partof  theriver  locaily 
situate  within  the  parish  of  ^.,  but  aa  a 
rate  upon  the  parts  of  the  rvrer  situate  as 
well  within  as  without  the  parish,  and 
that  it  could  not,  therefore,  be  suppprte«l, 
R.  v.  Miiiony  i.  pi.  io7- 

176.  The  proprietors  of  an  inland  navigfttion 
were  rated  to  the  relief  of  the  poor  €0^  a 
certain  number  of  acres  of  land  within  the 
township,  occupied  by  their  canal,  and 
were  assessed  in  respect  of  that  land,  at 
a  sum  not  exceeding  that  which  they  ac- 
tually received  for  the  passi^  of  goods 
o?er  that  part  of  the  canal  situate  within 
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the  fownfab;  Md,  that  this  rate  was 
foodf  S,  ▼.  Mrtni  tnd  mtney  ffttv, 

i.pl.  946. 
irr.  A  canal  act  directed  that  the  company 
teU  berated  for  all  lands  and  buildings 
B  the  HtBie  proportion  as  other  lands  and 
boUogs  iyin^  near  the  same,  and  as  the 
aaevmild  be  rateable  if  they  were  the 
jsopefty  ef  radiridaals  in  their  natural 
ttfuatf;  aad  a  siibseqoent  act  directed 
tint  all  rates  and  aisessnients  upon  the 
penooal  e»tate  of  the  company  should  be 
mussed  in  every  parish  in  proportion  to 
the  length  of  the  canal  in  such  parish. 
Hdd,tttt  the  company  were  liable  to  be 
medfir  their  lands,  Ac  only  at  the  same 
Tabess  other  adjacent  land,  and  not  ac- 
mdue  to  the  iraproted  ndue  derived 
froB  toe  land  being  used  for  the  purposes 
of  flie  canal,  R,y,  PrdprieUn  <^  wand 
JmSon  Canatj  '  i.  pi.  240. 

178.  Bj^a  canal  act  of  the  31  G.  3.  c.  31.  §  77. 
it  VIS  enacted,  that  the  company  should 
be  rated  to  all  parochial  taxes  in  respect 
of  (heir  lands,  &c.  in  the  same  proportion 
ss  other  lands  lying  near  the  same  shoiiild 
be  rated,  and  as  the  same  land  would  be 
nUabie  in  case  the  same  were  the  pro- 
peny  of  indh^tmh  in  their  natural  capa- 
citj.  Djr  a  subsequent  act  of  the  ^^  G.  3. 
C.71.  §20.  it  was  enacted  that  the  cora- 
pttfihooid  be  rated  to  all  parochial  taxes 
Bteqiectof  the  lands  used  by  them  for 
the  porposes  of  the  said  navigation,  in  the 
Bffle  proportion  as  other  lands  and  bnild- 
a^  adjoining  or  lying  near  the  'canal 
iMd  be  rated ;  butlt  was  further  enacted, 
tbat  it  slu>uld  be  lawful  for  the  company  to 
■Sreewith  any  owner  of  lands  adjoining 
uNvlanda,  taken  for  the  purpose  of  the 
ttd  oiV^ion,  Ibr  an  exemption  from  all 
iKti  and  taxes  in  respect  of  such  lands, 
ttd  Ibr  charging  the  same  upon  the  ad- 
fniag  lands  oT  such  persons;  and  inrall 
*Bi  cases  the  parochial  taxes,  rates,  &c. 
^  fflight  be  thereafter  changed  upon 
^Mble  in  respect  of  the  lancu  so  taken 
^w  purposes  of  the  said  navigation 
"Ml  be  rated  and  charged  upon  such 
'^FVing  lands,  and  Upon  the  owners  and 
^QBpian  therieof,  and  the  lands  of  the 
^(^■paipr  should  be  exempted  and  dis- 
^^■ged  th<»'ef?om :  held,  first,  that  by 
*I0.8.  c*31.  §77.,  the  company  were 
nbttaUetobe  rated  for  the  land  used  for 
gepdrpose  of  the  canal  according  to  its 
^■wsd  value';  held,  secondly,  that  the 
^  section  of  the  91  0. 3.  was  not  re- 
Ned  by  the  20th  section  of  the  38  G.  3., 
"iAatthe  company  were  not  Imble  to 
wisted  ftwr  the' improved  value  of  the 
^^r.St.FMriheQreai^  i.pl.S53. 


179.  The  ^vemors  of  A.  LtA^t  HapUal 
are  not  liable  to  be  rated  to  the  poor,  for 
they  are  not  beneficial  occupiers,  but 
mere  nominal  trustees,  R,  v.  St»  Luke's, 

i.  pi.  157. 

180.  So  also  the  governors  of  St,  JBartMo- 
mew's  are  not  rateable  to  the  poor;  for 
though  a  corporation,  yet  the  members  of 
h  cannot  be  considered  as  the  occupiers 
of  any  part  of  the  hospital,  and  they  can* 
not  be  charged  to  the-  poor  in  any  other 
capacity,  B,  v.  St,  Barikolamet^s  Hotfikd, 

i.  nl.  161. 

181.  But  m  eorpormtion  sened  of  lanin  in  fee 
for  their  own  profit  are,  within  the  mean- 
ing of  the  43  Eliz.  c.  9.  inhtAitaniM  or  oc 
eupieri  of  such  lands,  and,  in  respect  there- 
of, liable,  in  their  corporaie  eapacky,  to 
be  rated  to  the  poor,  B,  v.  Gardner,     * 

i.  1^.  167. 
162.  But  where  a  corporation  is  seised  in 
fee  of  certain  unindosed  lands,  which  are 
stocked  with  the  cattle  of  the  resident 
burgesses,  or  the  widows  of  such,  who 
alone  are  permitted  by  the  burgesses  to 
claim  such  right,  and  also  by  poor  pa- 
rishioners, who  are  admitted  to  such  en- 
joyment from  charity ;  the  land  is  liable 
to  be  rated.  Quare,  Who  shall  be  con« 
udered  as  the  occupiert  f  B.  v.  Aberavom, 

Lpl.  214. 

183.  Where  a  corporation,  consisting  of  a 
mayor,  aldermen,  and  twenty-four  capital 
burgesses,  was  seised  in  fee  of  certain 
pasture  lands,  and  appointed  a  ranger  to 
keep  the  keys  of  tne  gates,  dean  the 
ditches,  preserve  the  fences,  and  imponnd 
cattle  trespassing  th^eon :  and  at  a  court 
held  annually,  made  such  reeulations  con- 
cerning their  postures  and  the  number  of 
cattle  each  bui^s  was  to  tarn  on,  and 
the  sum  to  be  paid  in  respect  thereof,  which 
money,  after  deducting  the  exnencesof 
management  of  the  land,  was  distributed 
among  the  burgesses  who  did  nottdm  on : 
held,  that  the  corporation  were  Kable  to 
be  rated  to  the  poor,  as  the  beneficial 
occupiers  of  those  pastures,  B,  v.  Sudbury^ 

i.  pi.  944. 

184.  The  corporation  of  Bath,  under  the 
powers  given  them  by  6  G.  3.  c.  70.,  erected 
reseroairt  for  water  in  the  parish  of  A., 
from  which  by  means  of  pipes  (laid  by  them 
under  the  same  authority)  they  supplied 
the  inhabitants  of  the  parishes  of  A.,  B,, 
and  C,  with  water,  and  derived  profit. 
Hdd,  that  the  corporation  were  rateable 
in  the  parish  of  A.  for  so  much  of  the  pro- 
fits arising  from  these  reservoirs  as  they 
made  in  the  parish  of  A.,  hot  not  for  the 
entire  proiits  in  A,,  B.,  and  C,  Jt.  v.  €V>f- 
poHi^on  of  Bath,  i.  pi.  104. 
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185.  The  bulrgesses  of  NoUh^am,  and  the 

-  occupiers  of  ancient  messuages  there,  bad 
:  as  such,  for  a  certain  portion  of  the  year, 

a  right  to  turn  cattle  into  certain  fields, 

.  and  to  exclude  during  that  period  the 

.  owner  of  the  soil :  held,  that  this  was  a 

mere  right  of  common,  and  not  rateable  to 

the  relief  of  the  poor,  R»  ▼.  ChurchUl  and 

.  Booth,  i.  pi.  251. 

186.  An  act  of  parliament  having  vested 

-  the  after-math  ef  a  certidn  meadow  in 
trustees  upon  certain  trusts,  with  power 

.  to  let  the  said  after-math  in  peuturet,  for 

horses,  &c,  or  to  demise  the  same  for  a 

.  term  of  years :    held,  that  the  trustees 

-  having  let  out  the  after-math  in  pastures 
(as  it  was  called)  at  so  much  a.  head  for 
horses,  &c.  to  various  persons  for  no  cer- 
tain term,  and  in  no  certain  proportions, 

.  must  themselves  be  taken  to  be  tne  occu- 
piers   of  the    land,    B,  v.  TYustees    of 
■   Tewkesbury,  i.  pi.  228. 

187.  By  an  act  of  parliament  the  Birming' 
ham  Gas  Light  and  Coke  Company  had 

'  power  given  them  to  supply  the  town  of 

•  B.  with  gas,  and  to  lay  down  pipes  for 
.   the  conveyance  of  gas  from  the  manufac- 

•  tory  to  the  houses  of  the  consumers. 
.  Under  thb  act  the  company  purchased 

lands  and  .buildings,  and  there  placed  re- 
'  torts,  &c.  necessary  for  the  manufacture 
>  of  gas  and  coke,  and  fixed  in  the  streets 
trunks,  pipes,  &c.  for  the  conveyance  of 
gas.  The  company  derived  a  consider- 
able profit  from  the  manufacture  and  sale 
of  coke  and  gas.  The  stock  in  trade  and 
the  profits  of  other  manufactories  within 
the  parish  of  B,  were  not  rated  to  the 
poor :  held,  that  the  company  were  not 
rateable  to  the  amount  ot  the  profits  of 
their  trade,  but  for  a  sum  equal  in  amount 
to  that  for  which  the  premises  would  let 
to  other  persons  willing  to  cany  on  the 
same  busmess,    22.  v.  Birmingham  Oas 

•  lAght  and  Coke  Company,  i.  pi.  245. 

188.  By  an  act  of  parliament  a  company  was 
established  for  the  lighting  the  town  of 
B,  with  gas,  and  they  were  authorized,  with 
the  consent  of  certain  commissioners 
(appointed  under  another  act  of  parliament 
passed  for  the  lighting  and  paving  the 
town  of  P.^,  to  break  the  ground  and  lay 
their  pipes  m  the  streets  of  P.  The  com- 
pany having  so  laid  their  pipes  for  the 
purpose  of  conveying  the  gDs,  were  held 
to  be  rateable  to  the  poor  in  respect  of 
the  land  occupied  by  their  pipes,  and  to 
the  extent  of  the  increased  value  of  the 
land  in  consequence  of  its  being  used  by 
them  for  the  purpose  of  conveying  the 
gas,   R,  v.  Brighton  Gas  Company, 

1.  pi.  252. 


189.  Where  a  corporatioii  b  adsed  in  fee  of 
lands  which,  by  the  custom,  are  annuidly 
meted  out  under  the  control  of  a  leet 
jury,  according  to  a  certain  sdnt,  t6  sudi 
of  the  resident  buigesses  who  choose  to 
stock  the  same,  they  paying  9#.  4rf.  toeach 
of  the  other  burgesses  who  do  not  stock; 
the  butgesses  who  so  stod^  are  tentmti  ta 
common  of  the  land  so  occu|»ed  by  them, 
and,  as  such  occupiers,  are  liable  to  be 
rated  for  the  same  to  the  poor,  R.  v. 
Watson,  L  pi.  216. 

190.  So  also  where  the  persons  belonging  to 
an  hospital,  as  at  Chelsea  Hospiid,  kflrre 
separate  and  distinct  apartments,  inwhidi 
they  live  as  in  houses  of  their  own,  diey 
are  occupiers  of  their  reactive  numnoos, 
and  rateable  to  the  poor,  Ayrr.  SmaBf 
piece,  i.  pU  154. 
See  R.  V.  Terrott,  i.  pL  215. 

191.  So  the  servants  of  the  king,  occupying 
separately  houses  and  land,  are  rateable  {o 
the  poor,  for  it  is  immaterial  whether  they 
pay  for  them  in  rent  or  in  sermces,  jB.  ▼* 
Matthews,  i.  pi.  170. 

192.  But  an  officer  of  the  Salt  Office  is  not 
liable  in  respect  of  his  salary^  R.  v.  iSM- 
fleet,  i.  pi.  160. 

195.  Nor  are  officers  io  the  navy  ormeN 
chants*  service  liable  for  their  pay,  R* 
V.  White,  i.  pi.  199. 

194.  Nor  the  salaries  of  officers  of  the  cus- 
toms, or  merchants'derks,  R.  y.  White, 

i.  pi.  199. 

195.  A  bishop  is  liable  to  be  rated  in  respect 
to  his  palace;  for  there  can  be  no  pre* 
scription  against  this  tax,  R,  ▼.  Chkhtker, 

i.  pL  141. 

1 96.  The  nte  of  a  royal  palace,  granted  for 
a  permanent  interest,  is  rateable  to  die 
poor,  Duke  of  PorttamPs  case,  ^  pi.  155. 

197.  Bnt  the  royal  pakiees  are  not  rateable 
to  the  poor,  R.  v.  Matthews^       i.  pL  170. 

198.  The  ranger  of  a  royal  park  a  rateable, 
as  such,  to  the  poor,  for  inclosed  lands 
in  the  park  yielding  certain  profits ;  but 
not  for  the  herbage  and  pannage,  wUch 
yields  no  profit.  Lord  Bute  v.  GrindaU, 

i.  pi.  185. 

199.  And  qii.  Whether  the  herbage  andjMn- 
nage  of  a  forest  are  rateable  to  the  poor  ? 
Jones -y.  Maunsell,  L  pi.  176. 

200.  Nor  the  heriots  or  other  casualty  to  pro* 
fits  of  a  manor,  R.  v.  Vande^wtU,  i.  pi.  156. 

201.  But  ground  rents  are  rat^ible,  J2.v. 
Oibbs,  t.  pi.  142. 

202.  Woods  consisting  oi  limber  trees,  when 
the  underwood  is  left  for  standards,  are 
not  rateable  to  the  poor,  R,  v.  Mhiehm-' 
Hampton,  i.  pi.  158. 

203.  Saleable  underwoods  arc  rateable  annu- 
ally to  the  relief  of  the  poor  io  proportioo 
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tDthdr  fvlQe,  thoiigh  they  should  happen 
flot  to  be  cut  down  more  than  once  in 
21  yean.  J2.  v.  MipJiM,  i.  pi.  25U 

i04b  Fin  and  larches  planted  with  oaks  for 
the  purpoee  of  sheltering  the  latter,  and 
eotfitKD  time  to  time  as  the  oaks  grew 
\uffiF  and  required  more  space,  but  when 
oice cat,  BOtgrowing  agam, and  some  of 
thtm  yielding  a  profit  by  sale,  are  not 
oleftble  anderwoods  within  the  43  Blii., 
thepfiflDary  object  of  pUntiog  them  being 
to  protect  the  oaks,  and  not  to  deriTe  a 
profit  by  them  per  9e  by  sale^  JB.  v.  Ferry-' 
bridge,  u  pi.  343. 

Semie,ihnt  they  are  not  underwood  at 
«U,/d.aM. 

205.  Houses  shops,  and  sheds,  which  render 
an  annual  revenue,  are  rateable  to  the 
poor,  i.  pi.  139. 

206.  If  two  several  houses  are  inhabited  by 
•  two  fimulies,  they  shall  be  rated  separately, 

though  the  house  has  but  one  entrance, 
TWy  ▼.  Thiboi^  i.  pi.  144. 

£07.  If  the  owner  of  a  bouse  occupy  pari  of 
It,  he  shall  be  rated  for  the  wkole,  unless 
there  is  a  distind  occupation  of  the  rest 
by  some  other  penon,  J?,  v.  Si,  Mary  the 
LetSf  i.  pK  197. 

906.  One  who  went  irom  home  with  his 
fiunily  for  nearly  a  year,  but  left  his  as- 
sistant to  carry  on  his  business  in  his  shop 
in  one  room  of  the  house,  which  for  this 
purpose  was  parted  off  bv  laths  from  the 
rest,  and  left  the  k^  of  the  house-door 
widt  a  fiiend,aDd  had  the  garden  cultivated 
for  bis  own  benefit  as  usual,  is  liable  to  be 
rated  to  the  relief  of  the  poor  as  Uie  oc- 
cupier of  the  whole  house,  R.  v.  Aberytt" 
wUk,  i.  pi.  S84. 

S09L  Chamben  in  an  inn  of  court  or  chan- 
cery are  not  rateable,  provided  the  iun  be 
extra-parochial,  Mamm  y.  ifonmai/^ 

i.  pi.  153. 
tto.  It  seems  that  the  pantheon,  playhouse, 
vd  ether  places  oi  public  amusement,  are 
T«ted,  !•  pi.  166. 

m.  k  light-house  seems  rateable  for  the 
boiUmg  only,  R.  v.  Rebowe,       i.  pi.  1 66. 
9X9,  The    profits   of  a   toeighmg  macMne 
koase  are  rateable  to  the  poor,  R»  v.  Si. 
Hkkolai,  Gioaeetiert  i.  ^.  180. 

S1&  A  honsQ  with  a  cardrng  machine  is  rate- 
able to  the  poor  with  respect  to  the  pro- 
iitsof  the  machine,  R.  v.  J.  /fog,  i.  pi.  186. 
S14b  Stables  rented  by  the  colonel  of  a  re- 
gineDt  by  order  of  the  crown  for  the  use 
of  the  regiment,  are  not  rateable  to  the 
poor;  for  neither  the  possessions  of  ihe 
crown  oroiihe  pub&e  are  liable,  and  the 
tables  thus  usea  must  be  considered  as  in 
-  the  oocupaftion  of  the  public,  Lord  Am^ 
kertt  V.  Lord  Somen,  i»  pi.  188. 


Slf.  But  where  the  sessions  found  that  the 
master  gunner  at  Serford  was  the  ooettpier 
of  the  battery-house,  it  was  held  that  that 
fact  fixed  his  liability  to  be  rated,  although 
the  battery  house  is  the  property  of  toe 
crown,  and  from  whence  oe  is  removable 
at  pleasure,  R*  v.  HvrdiM,  i.  pi.  19K 

SI 6.  And  the  owner  of  stables  in  the  parish 
of  Marybone,  rented  by  a  colond  of  a 
troop  of  horse  by  the  authority  of  the 
king,  for  the  use  of  the  troop,  is  liable  to 
assessments  under  a  private  act,  which 
provides  that  rates  shall  be  paid  on  ptASc 
otnidmgi  by  the  owner  or  proprietors ;  but 
the  colonel  cannot  be  considered  as  the 
occupier,  on  account  of  such  stables  being 
used  for  such  public  purposes  by  him, 
Ecker$aU  y.  Brijggt,  i.  pi.  195. ' 

S1.7.  So  where  the  commanding  officer  in 
barracki  had  distinct  apartments  allotted 
him,  one  in  particular  tor  transacting  the 
business  of  the  regiment,  and  the  other 
fitted  up  for  the  accommodation  of  him- 
self ana  his  family,  who  resided  there  with 
him,  containing,  among  others,  a  k  itcben 
wash-house,  and  coach-house,  together 
with  a  stable,  yard,  and  garden,  it  was 
held  that  he  was  rateable  to  the  rdief  of 
the  poor  for  the  same ;  he  havine  a  ben&> 
ficial  enjoyment  of  them  beyond  his  ne- 
cessary accommodation  as  an  officer  for 
the  purpose  of  public  service,  R,  v.  TerroU, 

i.  pi.  213. 

818.  A  canteen  in  barracks  demised  to  B,  by 
the  barrack-board  for  a  year,  at  a  rent  of 
15/.  for  the  canteen  and  buildings,  and  also 
the  farther  sum  of  510/.  for  the  privilege 
of  using  the  same  as  a  canteen,  and  selling 
therein  provisions  and  liquors,  &c.,  usually 
sold  by  suttlers,  with  power  of  distress  for 
the  aggregate  sum,  was  held  to  be  one 
entire  rent  for  the  canteen ;  and  therefore 
J9.  was  held  rateable  to  the  relief  of  the 
poor,  as  occupier  of  the  canteen,  in  the 
respect  of  the  525^  aggr^ate  rent,  and  not 
merely  in  respect  of  the  15/.,  R,y,  Brad* 
fordy  i.  pi.  235. 

219.  Houses  built  on  land  embanked  fit>m 
the  Thames  in  pursuance  of  7  G.3.  c.  37., 
are  not  liable  to  be  assessed  to  the  rates 
imposed  by  1 1  0. 3.  c.  29.,  Eddjngton  v. 
Borman,  i.  pi.  194. 

280.  And  an  exemption  in  a  private  statute 
of  lands  given  to  charitable  purposes 
**  from  all  pub^  taxes,  charges,  and  assess- 
ments whatsoever,  civil  or  military,"  has 
been  held  to  extend  to  the  poors  rate, 
R.v.Scoti,  L  pi.  193. 

221.  Lead  mines,  the  lessees  of  which  pay 
no  rent,  but  only  a  certain  part  of  the 
lead  ore  gotten  thereout,  are  not  liable  in 
respect  of  the  mines  to  be  rated  to  th« 

h  4 


pac»,  Smdling  Lead  Cutupaiuf  v.  MiiAari- 
ton,  i-  pi  159. 

83>.  Djt  the  Jeuee  of  the  crown  of  lead 
niinei  ii  rateable  to  die  poor  Tor  the  profits 
ariiing  frurn  ht  anil  copt,  which  are  dutiei 
paid  to  him  by  the  adventurer,  without 
any  ritli  on  his  part,  RtwU  v.  GeUt, 

L  pi.  169 

S33.  So  alto  a  nenoo  entitled  to  toU  tin  and 
farm  dutt,  which  i*  a  certain  diih  or  luea* 

,  lure  ariiinA  out  of  tin  bound*,  v'a,  one 
JfftemtA  of  all  tin  gotten  in  the  bmindB, 
and  one  IukI/IA  thereof  after  the  filteeoth 
ii  deducted,  ii  liable  to  be  rated  to  the 
poor  in  reipect  tlkereof,  B.  v.  Si.  Agiia, 
i.  pi.  193. 

S94.  The  truMeei  under  the  will  of  a  perton 
leiied  in  fee  of  two-third  parts  of  a  maaor, 
lubjoet  to  cortaiu  leases  to  a  compaoy  of 
adventurers,  of  the  mines  of  lead,  [in,  and 
copper  ore,  end  other  miaerali,  under  the 
moon,  conimons,  or  weUot  of  the  msBor, 
at  a  rent  certain,  are  not  rateable. to  tlie 
relief  of  the  poor  for  such  rent  j  and 
tlierofore  a  rate  by  which  they  were  rated 
in  onegrou  turn  fur  such  rent,  and  also  in 
roipect  of  tlicir  being  owners  and  occupier* 
of  the  inoors,  commons,  and  wattes  within 
tbo  manor,  was  held  ill,  H.  v.  IfW&nii, 

i.  pi.  as4. 

S35.  Where  a  rate  was  impoml  U)>on  P^ 
owner  of  the  lead  ore  u)  certain  lead 
niines,  in  respect  of  the  duty  lead  reserved 
in  a  lento  of  said  aiiocs,  being  one-fifth 
ihurc  of  the  lead  to  bo  tnielled  from  the 
ore  milled  fruin  said  mines.  Ildd,  that  tbii 
mcn'alioo  was  in  the  nature  of  a  rent, 
and  therefore  aot  rateable,  JI.  t.  £mH  cf 
Pomfrti,  L  pi.  asfi. 

am.  The  ic$iMs  under  the  lord  of  the 
manor,  of  lot  and  free  share  of  all  cak 
mitcd  wrilhin  the  unuior,  are  liable  to  be 
rated  to  the  poor  at  aeeupUrt  of  hml  in 
tho  pariih  whcro  the  manor  liei,  none  of 
thciu  biniu  rcudent  in  the  parnh,  A.  v. 
JWiif  ittll  Camim^,  L  pi.  as«. 

sa;.  \Yhwr  the  owner  of  the  swl  by  indcn- 
luro  staoted  to  certain  adrenturen  full 
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in  mcHiey.  Hdd,  dMt  for  ibi<  Us  «ie 
dghth  tbare,  he  was  liabk  to  be  rated  m 
an  occupier  of  land,  the'  reserralion  ope- 
rating ai  an  exception  out  of  lh«  itnmt, 
and  not  beiag  of  the  natiae  of  a  reat,  Ji. 
T.  Si.  JtitUU,  i.  pi.  MI. 

8S8.  Gao-fifi  of  which  profit  u  Bade  in 
rateable  to  the  poor,  R.i.  Brtmm, 

LplitD. 

389.  Landlords  not  resident  within  the  n. 
risb,  having  leased  lead  mines  and  otter 
minerals,  with  liberty  to  the  teusiiti  to 
dig,  &c.,  reserving  a  certain  aanual  rent, 
and  alto  certain  proportioM  of  the  ote 
which  should  be  raised,  are  at  any  rale  lot 
assessable  to  the  reiid'  of  .tbe  poor  ibr 
such  certain  rent,  no  ore  being  itmi, 
whatever  the  question  might  be  *■  to  the 
proportion  of  ore  reserved  when  in  &rt 
any  should  be  raised,  &.Y.BiABp<^B». 
ciattr,  t.pLtn. 

330.  Lime  tBorit  are  rateable  in  the  htodt 
of  the  occupier,  thougb  there  be  liik  ind 
eipenee  in  the  working,  and  the  nm&i 
ar^  uacertWEL,  S.  v.  JUtrtKiy,    i.  pL  HO. 

831.  A  tJofa  wori.  (or,  a*  impix^y  t^M 
a  tlatt  Miv)  is  fateable  to  the  poor,  E.  i. 
Woodiand,  i.  pi.  lis. 

an.  But  itiM  MMM  are  not  fataable  totbe 
reUef  of  the  poor)  and  if  rated  caa)atatlf 
irith  conj  wmet,  the  «0(d  whtteof  m 
raised  by  the  owner  «f  the  kadt  for  liii 
o«a  use,  in  tiadting  the  iron,  without 
ascertaining  the  proportion  at  which  eidi 
waa  rated,  the  rate  is  bwl,  R.y.CiaMttr 
1mm,  i.  pi;  SIS. 

383.  Where  the  owBer  and  oocumet  of  >■> 
■    ■  ^    ((.dK 


purpose  of  diainiu  the  water  (roai  dw 
mine,  and  used  it  for  mi  other  puipow: 
Held,  that  be  was  Dot  rateable  to  ibepot* 
in  renect  of  the  cwine,  B.  v.  Bil^em, 

LpltfS. 

aS4.  The  leasee  of  a  ooal-iBine  is  liabiets 
be  rated  to  the  poor,  although  he  nukt 
no  profit  of  the  mine,  B.  v.  Parnil, 

i.|J.fflS. 

935.  N^liere  a  toAaaae,  beeowng  uupio- 
ducliv^  ceases  to  be  woiicd,  the  lesMcii 
DO  hwger  liaUe  to  be  rated  for  it  to  ifae 
rriiif  of  the  poor,  dtbougfa  he  be  still 
bowMl  by  hi*  covesiant  to  paj  the  rent 
itscmd  to  lui  kMUofd.  MbT  whcR 
the  *ine  k  itsctf  produdive,  ahhwgh  ■ 
be  wtuicd  to  a  loa  b^  Ae  laaee,  rf* 
iWuctiM  the  pnooitH*  of  the  ff^ 
value  <d  the  piodace  racnod  le  w 
owaer.A-T.JUHwd.  LpLSll. 

SS«.  'IhclM«iB4rf'eoaluiDeais>«ed>lefar 
the  awMua  of  raiwl^  or  rent  wfaich  he 
paysatkliiiKiihcrcaKii  any  diowwce 
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to  be  iBHie  for  money  expended  in  render- 
jag  tfe  minei  ptodudtre.  R,  v.  AUwood, 

Jddcnd. 

88t.  Tbe  owner  and  ooenpier  of  coal  mines 
»  laleeble  to  the  poor  at  the  sum  for 
vliidi  the  owner  would  let,  subject  to 
ouftoiagB^  R.  w.  JUwoody  Addend, 

8S8.  iDe  wai^den  of  the  flbbt  is  liable  to 
tbe  poor's  rate  for  the  profits  of  his 
ofiee,  A.  ▼.  EyU9^  i.  pi.  1 89. 

S90.  UA,  baa  an  exclusive  ruht  of  using  a 
wttyhamg  orer  land,  which  he  holds  in 
coamion  with  J^.,  paying  R.  a  certain  sum 
yeart?,  nnd  has  tne  privilege  of  using  a 
wyfeaing  occupied  by  C  paying  him  so 
mBch  per  ton  for  the  goods  earned  over 
ki  A,u  not  liable  to  be  rated  In  relief  of 
ibe  poor  in  respect  of  either  sach  way- 
ifaagy,  ML  v.  Joinft,  i.  pi.  1 87. 

Ma  But  -the  ^oempier  pf  hmd  on  which  a 
wa^leaxe  is  erected  for  the  purpose  of 
esnying  -coals,  is  rateable  for  the  same  to 
tbe  poor,  whether  his  title  to  it  be  good 
or  bad,  R.  v.  Rdi^  i.  pi.  209. 

S41.  Land  of  which  the  annual  value  is  im- 
proved bj  a  spring  risuw  within  it  may  be 
nrted  to  the  poor  at  suoi  improved  value, 
aithoogh  the  owners  of  that  land,  who  are 
alio  occupiers,  do  not  receive  any  of  the 
profits  derived  fjtom  the  said  spring,. nor 
dpes  anr  part  become  due  in  the  parish 
where  the  land  ties,  Jt.  v.  New  River  Gfrn^ 
penr,  i.  pLssi. 

148.  Where  a  company  were  empowered  by 
act  of  parti  wn  ran  to  lay  under  ^und, 
throi^  the  streets  of  a  town,  mam  pipes 
for  the  converance  of  water,  and  the  in- 
hsMtants,  with  the  company's  consent,  to 
lay  pipes  communicating  with  such  main 
pqxa  to  their  houses,  paying  to  the  com- 
pany a  rate  for  such  privilege ;  held,  that 
the  company  were  ratiBable  to  the  poor  in 
the  paruh  where  the  main  pipes  lay  in 
rapect  of  those  pipes,  and  the  rates  paid 
teeon,  Rt  v.  Rockdaie  Waterwork$y 

i.  pL  105. 

<43.  Ai  to  the  rateability  of  the  London 

iXxk  Com^pany,  R.  v.  Si.  Oeorge,  Middle- 

«r,  i.  pi.  3S2. 

'H-The  Atf  Dock  Company  were  held 
nocsble  in  respect  of  the  tonnage  duties 
mccivtd  by  virtue  of  the  statute  14  G.  3. 
e«5(^  although  it  appeared  that  the  ex- 
peadittife  in  repairs  during  the  period  for 
vhich  the  rate  was  made  exceeded  the 
mmont  of  the  duties  received,  R.  v.  HvU 
Dock  Camptm^  i.  pi.  938. 

M5.  Where  a  canal  was  made  under  the 
SG.s.  c:38,  which  contained  no  clause  as 
to  the  mode  of  cbaipng  it  to  the  paro- 
chial rates^  and  another  canal  was  made 
nnder  the  23  G.  5.  c.92.,  and  was  therein 


'  directed  to  be. rated  in  a  special  manner, 
and  these  two  canals  were  incorporated  by 
this  24  G.3.  by  which  it  was  provided  that 
iJt  the  clauses,  powers,  provisions,  restric- 
tions, exemptions,  &c.,  contained  in  each 
of  the  two  former  acts  should  still  remain 
distinct  from  each  other,  and  afterwards 
by  58  G»5.  c  19.,  reciting  that  it  was  ex- 
pedient to  extend  one  system  of  manage-' 
meni  to  the  whole  canal,  it  was  enacted, 
**  that  all  the  canals,  &c.  so  made  as  afore* 
said  under  the  former  acts  or  any  of  them, 
should  be  deemed  part,  parcel,  and  mem- 
ber of  the  Rinmngham  Ganal  Navigation, 
and  be  considered  as  included  and  go- 
verned by  all  the  clauses,  &c.,  in  me 
23  it  24  6,  ff.,  (save  and  except  so  much 
thereof  as  related  to  the  exemption  from 
stamp-duties  on  the  quanium  of  tolls  to  be 
collected,)  as  tf.the  same  had  been  de- 
seribed  in  the  23  G.  3.  at  part  pf  the  worhs 
to  he  made  and  done  under  and  by  virtue  of 
that  act**  It  was  held  that  this  provision 
only  incorporated  these  canals,  &c.,  for  the 
purpose  or  management,  and  that  it  did 
not  authorize  the  canal  originally  made 
under  the  8  G.  3.  to  be  rated  to  the  paro- 
chial taxes  in  the  special  manner  pomtcd 
out  by  the  23  G.  3.,  R.  v.  Rimungham  Canal 
Company f  i.  pi.  241. 

246.  By  an  act  for  clearing,  lighting,  watch- 
ing, and  regulating  the  streets  of  a  town- 
ship, the  commisdoners  were  authorized 
to  ascertain  the  sum  to  be  raised  by  rates 
or  assessments  on  the  several  inhabitants 
of  the  township,  and  to  raise  such  sums 
from  time  to  time  by  rate  or  assessment 
upon  the  tenants  and  occupiers  of  all 
messuages,  houses,  warehouses,  shops,  cel- 
lars, vaults,  stables,  coach-houses,  brew- 
houses,  and  other  buildings,  gardens,  or 
garden-grounds,  and  other  tenements  in  the 
township  I  by  another  clause,  the  occupier 
of  any  messuage,  dwelling-house,  or  ware- 
house, or  other  building,  or  of  any  other 
tenement  of  the  yearly  value  of  30/.  within 
the  township,  was  appointed  a  commis- 
sioner. Held,  that  under  this  act  the 
trunks  and  pipes,  wori(s,  and  other  appa- 
ratus of  a  water  company  for  the  supply  of 
the  town  with  water,  did  not  constitute  a 
tenement  within  the  meaning  of  the  act, 
and  therefore  the  company  were  not  liable 
to  be  rated  in  respect  of  such  property, 
22.  V.  Manchester  and  Safford  Watenoorks, 

i.  pi.  247. 

247.  By  a  statute  of  the  9  &  10  W.3.  the 
poor  of  the  town  of  JCingston^tpon'Hull 
are  placed  under  the  management  of  a 
corporation  established  by  that  act,  and 
are  to  be  maintained  by  money  to  bo 
levied  **  by  taxation  of  erery  inhabitant. 
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.  and  of  all  lands,  houses,  tithes  impropriate, 
appropriation'of  tithes,  and  all  stocks  and 
estates  in  the  said  town  in  equal  pTwpor- 

-  tions,  according  to  their  respective  worths 
and  values."  Upon  An  appeal  against  a 
rate  made  b^  virtue  of  this  act,  it  appeared 
that  it  omitted,  first,  persons  not  resident 
in  SuU  but  having  stock  in  trade  there, 

.  which  had  produced  a  specified  profit  in 
the  last  year ;  secondly,  a  tenant  of  houses 

-  which  he  underlet  at  a  specified  profit, 
the  under-tenants  being  rated  but  excused 

-  from  payinff  on  account  of  poverty ;  thirdly, 
.   owners  and  part  owners  of  ships  registered 

at  HuU  and  trading  to  and  from  that  port, 
and  within  the  port  at  the  time  the  rate 
was  made.  Some  of  these  persons  were 
resident  in  HuUf  others  were  not.  Some 
profits  had  been  derived  from  the  ships  in 

•  the  preceding  year,  but  the  appellants 
coula  not  show  the  amount.  Held,  that 
the  act  in  question  made  all  personal 
property  rateable  whether  the  owner 
were  or  were  not  readent  in  HuU,  and 

.  that  consequently  the  first  and  third 
classes  of  persons  ought  to  have  been 
included  in  the  rate,  and  that  it  was  not 
incumbent  on  the  appellants  to  show  the 
amount  of  the  profits  made  by  the  ships, 
for.  that  it  being  established  they  were 
profitable,  they  ought  not  to  have  been 
altogether  omitted ;  secondly,  that  the 
tenant  of  houses  underlet  as  before  men- 
tioned, was  not  liable  to  be  rated.  The 
HuUtkxk  Company  were  rated  at  the 
foil  amount  of  tneir  profits  without  first 
making  any  deduction  for  the  poor's  rate. 
Held  that  this  was  wrong,  that  the 
"  wortli  and  value"  could  only  be  the 
profits,  minus  the  outgoings,  and  that 
therefore  supposing  other  property  to  be 
rated  at  a  rack-rent,  the  poor's  rate  should 
have  been  calculated  upon  such  a  sum  as 
would  together  with  the  rate  make  up  the 
whole  amoont  of  profits,  R.  v.  HtUl  Dock 
Compan^y  i.  pi.  S49. 

848.  Ihe  proprietors  of  certain  lime-stone 
quarries  agreed  to  deliver  to  a  canal  com- 
pany yearly  such  quantities  of  good  lime- 
stone as  the  canal  company  should  direct, 
at  the  rate  of  7d.  per  ton,  and  if  they 
should  at  any  time  neglect  to  deliver  the 
quantities  required,  it  should  be  lawful 
for  the  company  to  enter  into  or  upon 
the  lands  or  lime-stone  ouarries  of  any  of 
the  proprietors,  and  to  take  such  quantities 
of  luue-stone  as  they  should  think  proper, 
paying  2d,  per  ton.  The  proprietors  of 
the  lime-stone  quarries  having  failed  to 
supply  the  lime-stone  required,  the  com- 
pany entered  and  continued  for  more  than 


SO  years  fao  woric  Che  quairies  and  ttdu 
the  limestone  at  %d,  per  ton*  Held,  how- 
ever, that  the  company  had  not  any  exclu- 
sive occupation,  but  a  mere  priTil^,  smI 
consequently  that  they  were  not  liable  to 
be  rated  to  the  poor,  R,  v.  TrefA  md 
Meney  Namgtsiion^  i.  pL  S50. 

VIII. 

Of  levying  ihe  Poor^t  Rate, 

S49.  By  43  Elix.  c.  2.  §  4.  ^  the  present  as 
as  well  as  the  subsequent  overseers  may, 
by  warrant  from  two  justices,  levy  die 
sums  of  money  assessed  for  the  pool's 
rate,  and  all  arrears  thereof,  of  every  one 
that  shall  refuse  to  contribute  according 
as  they  shall  be  assessed,  by  (fistress  and 
sale  of  the  offender's  goods,  rendering  to 
the  parties  the  overplus ;  and  in  de&wt  of 
such  distress,  two  justices  may  commit  the 
defaulter  until  payment.'* 

250.  By  45  Eliz.  c.  3.  §  8.  ^  the  warraot  of 
distress  may  be  granted  as  well  by  city 
magistrates  as  by  county  justices." 

951.  By  16  G.  2.  c  18.  *'  although  tbe  dis- 
tress has  relation  to  taxes  to  which  tbej 
are  chai^eable." 

252.  By  17  G.  2.  c.  38.  §  7.  **  the  goods  of 
any  person  assessed  and  refosing  to  pay, 
may  be  levied  by  warrant  of  dbtress,  aot 
only  in  the  place  for  which  such  assess- 
ment was  made,  but  in  any  other  pbce 
within  the  same  county  or  predoct;  and 
if  sufficient  distress  cannot  be  found  in 
such  county  or  precinct,  on  oath  thereof 
made  before  some  iustice  of  any  other 
county  or  precinct  (which  oath  shall  be 
certified^  such  goods  may  be  levied  in 
such  other  county  or  precinct." 

253.  By  17  G.9.  c98.§  11.  **  in  case  any 
person  refuse  to  pay  the  present  over- 
seers, the  succeeding  overseers  may  levy 
the  arrears,  and  reimbune  their  predeces- 
sors." 

254.  By  17  G.  2.  c.  38.  §  12.  *'  but  persooi 
succeeding  tenants  rated,  or  coming  into 
houses  empty  at  the  time  of  the  rate,  shall 
only  pay  in  proportion  to  the  time  thief 
have  occupied  uie  premises;  which  pro. 
portion  shall  be  settled  by  two  justices." 

2.'!5.  By  27  G.  2.  c.  80.  "*  the  justice^  graat- 
ing  such  warrant  of  distress,  shall  thereia 
order  and  direct  the  goods  and  chattels 
so  to  be  distrainedi  to  be  sold  and  dis- 
posed of  within  a  certain  time,  to  be 
limited  in  such  warrant ;  so  as  such  time 
be  not  less  than /bur  day*,  nor  more  than 

'  eight  dayt ;  unless  the  penalty  or  sum  of 
money  for  which  such  distress  shall  be 
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'  Bad^  together  liith' the  rea8oilable<£ai^ 
of  taking  and  keeping  stich  distress  be 
soMier  paid.** 

iS6.  By  S7G.9«  C.90.  "  the  officer  making 

'  cndb  (SkiresM  may  dedact  the  reasonable 
duoges  of  taking,  keying,  and  selling 
rack  distress,  ont  of  the  money  arising 
fitND  the  sale,  and  also  the  penalty  or  sum 
afRremeu  tor. 

257.  fif  27  G.  S«  c.  80.  "  the  officer  exe- 
codng  such  warrant  shall,  if  required,  show 
the  same  to  the  person  whose  goods  and 
ckattds  are  distrained,  and  shall  suiSer 
a  eopy  thereof  to  be  taken.'* 

558.  By  S8  G.  3.  c«49.  **  justices  acting  for 
adjoining  counties,  and  personally  resident 
in  one  of  than,  may  grant  warrants  of 
<fiitress ;  and  the  acts  of  any  constable  or 
other  officer  in  obedioice  thereto  shall  be 
as  Talid  as  if  they  had  been  granted  by 

.  justices  acting  for  the  proper  county  only ; 
hot  such  warrants,  &c.,  must  be  directed 
sad  g^ven,  in  the  first  instance,  to  the 
constable  or  other  officer  of  the  county  to 
wbidi  the  same  particularly  related,  and 
mch  constable,  &c.,  may  take  perM>n8 
apprehended,  &c.,  before  the  justices  in 
tae  adjoining  county." 

559.  By  28  G.3.  c«49.  §  2.  Constables,  &c., 
may  carry  offenders  before  justices  acting 
for  the  county,  and  resident  in  the  adja- 
cent county.  Sec, 

S6a  By  28 G.3.  c.  49.  §S.  **  Sherifis,  &c., 
may  conrey  offenders  through  adjoining 
connties  to  the  ^aoi  of  the  county  where 
the  oflfence  was  committed. 
861.  And  by  SB  G.  3.  c.  55«  **  where  soffi- 
oent  ifistress  cannot  be  found  within  the 
joris^ction  of  the  justice  who  granted  the 
warrant,  it  may,  on'  being  bedded  in  the 
manner  described  in  the  act,  be  executed 
in  another  county.'* 
SS2.  And  it  seems  that  such  a  warrant  was 
fpod  before  the  making  of  this  act,  for 
vhere  a  warrant  was  directed  to  the  con* 
mUe  of  A.  to  levy  a  poor's  rate  of  a  per- 
HBvho  had  lands  in  A,  but  lived  in  jff., 
•  Iny  of  the  rate  in  B.  was  held  good, 
AaplofK  ▼.  I/Omnuu,  i.  pi.  258. 

^.  By  41 G.  3L  c.  29.  ^  1.  **  which  autho- 
rises the  sessions  to  amend  a  poor's  rate,  or 
to  quaih  it,  the  sum  assessed  shall  be 
Med,  tho^^  the  rate  be  quashed ;  and 
cmied  to  the  credit  of  the  next  effective 
ntc." 
**.  By  41  G.5.  c.  25.  $  2.  *«  notice  of  ap- 
peal shall  not  prevent  distress  being  made 
br  the  recovery  of  the  rate,  provided  the 
Ann  be  not  greater  than  that  assessed  in 
the  last  effective  rate." 
965.  By  41  G.5.  c. 25.  §Z.the**  quarter  ses- 
noQs  may  order  the  sum  charged  not  to 


be  paid,  and  stop  proceedings  for  the  re- 
covery of  it,"  &c. 

266.  Bv  41  G.3.  c23.  §  7.  **  the  rate  as  al- 
tered by  tile  sessions  may  be  recovered  in 
the  same  way  as  the  original  rate." 

267.  By  41  G.9.  C.29.  §8.  ^  if  the  rate  be 
altered,  or  the  name  of  any  person  rated 
be  struck  out,  the  sessions  shall  order  the 
money  recovered  to  be  repaid." 

268.  Distress  for  poor's  rate,  &c.,  if  not  to  be 
found  'within  the  district,  &c.,  may  be 
made  out  of  district,  54  G.3.  o.  170.  §  12. 

269.  A  poor's  bate  cannot  be  distrained  for 
before  it  is  demanded,  and  the  payment 
thereof  refosed;  but  by  Holt,  CUefJmHce, 
the  practice  in  these  cases  having  been  to 
grant  a  conditional  warrant  to  distrain, 
commtnttf  error  fncUjus,  £att  India  Com" 
panv  V.  Sknmer,  i.  pi.  260. 

270.  If  there  be  a  defect  in  the  rate  from 
irregularUy,  and  Hi*  not  appealed  from,  it 
will  not  render  the  warrant  of  distress 
void,  so  as  to  make  the  officer  a  trespasser 
eA  iniAoy  HutMnM  v.  Chamber*,    L  pi.  264, 

271.  For  if  the  rate  be  objectionable  the 
party  aggrieved  must  appeal,  Durrani  v. 
Boys,  i.  pi.  270. 

272.  But  if  the  rate  be  not  published  in  the 
church  the  next  Sunday  after  it  is  allowed, 
it  is  a  mere  nuUUy,  and  payment  cannot 
be  enforced,  though  there  be  no  appeal  to 
the  sessions,  R*  v.  Neufcomb,       i.  pi.  268 « 

279.  And  in  one  case  a  mandamm  was  direct- 
ed to  the  justices  to  sign  a  warrant  of  dis- 
tress, although  it  appeared  that  the  party 
had  not  been  summoned  to  show  cause 
why  he  had  not  paid  the  rate,  and  that  the 
justices  had  on  that  account  refused  to 
grant  the  warrant,  R»  v.Juttiees  of  Mid* 
diesex,  i.  pi.  262* 

274.  But  where  the  person  rated  died  intes- 
tate, and  two  justices  issued  a  warrant  of 
distress  against  his  administrator,  reciting 
that  the  rate  had  been  lawfully  demanded 
of  the  intestate,  and  of  his  widow  and  re^ 
presentativc,  since  his  decease,  the  Court 
lield  that  a  distress  made  by  virtue  of  thia 
warrant  of  the  cattle  of  the  disceased  in 
the  hands  of  his  administrator,  was  not 
legal ;  and  that  if  the  distress  could  in 
such  case  be  made,  the  administrator 
ought  to  have  been  summoned,  Stevent  v. 
Bvant,  i.  pi.  2^84 

275.  And  it  seems  now  to  be  settled  that 
before  a  warrant  of  distress  can  legal iy 
issue  to  levy  a  poor's  rate,  the  party  must 
be  summoned  and  heard,  R,  v.  Benn, 

i.  pi.  269. 

276.  And  that  the  Court  will  only  grant  a 
mandamus  to  receive  such  information  and 
complaint  as  have  been  or  shall  be  duly 
Itud  before  them  against  such  persons  as 


Fwr*t  RaU.] 


DIGEST. 


\Sm.L«i>9kg*^ 


hare  neglected  or  refused,  or  shall  nef^t 
or  refuse  to  pay  the  sums  assessed,  R,  ▼. 
Benn^  i.  pi.  S«9. 

577.  For  the  granting  a  warrant  of  dintress 
is  tL  judicial  act  in  the  jnstioes;  and  they 
must  of  course  summon  the  party,  and. ex- 
ercise a  discretion  after  inquiring  into  all 
the  circumstances  of  the  case,  Harper  v. 
CaiT,  i.  pi.  271. 

578.  A  writ  of  matidamMM  to  a  corporation, 
commanding  them  to  pay  a  poor's  rate, 
omitted  to  state  that  tne  defendants  had 
no  effects  upon  which  a  distress  could  be 
levied :  Held,  that  this  was  a  fatal  objec- 
tion to  the  writ,  and  might  be  taken  after 
the  return,  or  at  any  time  before  the  issu- 
ing of  the  peremptory  mandamuiy  R.  v. 
Margate  Pier  Company,  i.  pi.  S77. 

QuiPre,  Whether  in  such  a  case  a  mandamus 
will  lie.  Id,  ibid. 

279.  A  distress  cannot  be  made  under  a  ge- 
neral warrant  made  before  the  rate,  TVacy 
Y.Taibot,  i.  pl.S59. 

380.  But  a  warrant  of  distress  may  be  made 
before  the  time  for  which  the  rate  is  made, 
is  expired,  Charlewood  v.  Besi,    i  pi.  S61. 

S81.  At  common  law  the  goods  taken  by 
distress  were  considered  in  the  nature  of 
a  piedge,  and  not  beinff  to  be  sold,  the  law 
protected  the  tools  of  a  man's  trade,  his 
wearing  apparel,  and  all  other  articles 
which  were  necessary  to  enable  him  to 
earn  the  money  for  which  the  goods  vrere 
taken;  but  in  a  distress  under  all  those 
statutes  which  allow  the  goods  to  be  sold, 
such  articles  are  not  protected,  Edgcomb  ▼. 
Sparks,  i.  pi.  856. 

288.  Therefore  the  daily  wearing  apparel  of 
the  wife  and  children  of  the  person  rated 
may  be  taken,  while  the  owners  are  in 
bed,  CaldweU  v.  Taylor,  i.  pi.  256  n. 

8 8 J.  So  averia  caruca,  or  beasts  of  the 
plough,  may  be  taken  in  distress  for  a 
poor's  rate,  although  there  are  other  dis- 
trainable  goods,  of  sufficient  value  on  the 
premises  at  the  time,  Hutchin  v.  Chambers, 

i.  pi.  264,  tes^t. 

2S4.  Therefore  the  working  tools  of  a  cooper, 
lying  in  his  shop  for  the  purpose  of  carry- 
ing on  his  trade,  are  distrainable  for  the 
poor's  rate  under  the  45£liz.  c.  2.  Edg- 
comb V,  Sparks,  u  pi.  256. 

285.  So  also  geldings,  used  by  the  party 
both  for  the  plough  and  the  cArt,  may  be 
distrained  for  the  poor's  rate,  HtUcbm  v. 
Chambers,  i*  pi.  264,  tejrt. 

286.  So  al^o  it  is  said,  tliat  a  horse  in  a 
siflith's  shop,  which  was  protected  from 
distress  by  tne  common  law,  may  be  dis- 
trained ior  the  pook''s  rate  under  the 
43  Eliz.  c.  2.  or  for  any  other  personal  duty, 

/(/.  ibid. 


387.  It  has  also  been  held,  that  monnf  may 
be  distruned  as  well  as  goods  for  non- 
payment of  a  poor's  rate.  East  India  Com- 
paw  ▼.  Skinner,  i.  pi.  fS7» 

288.  Where  the  servant  of  an  ambassador 
did  not  reside  in  his  master's  house,  but 
rented  and  lived  in  another,  part  of  whidi 
he  let  in  lodgings :  held  that  his  good^  in 
that  house  not  being  necessary  for  the 
convenience  of  the  ambassador,  were  liable 
to  be  distrained  for  the  poor's  rate,  Noodlo 
V.  Toogood,  i.  pi.  8T4. 

289.  A  second  distress  may  be  taken  ander 
the  same  warrant,  although  enough  might 
have  been  taken  on  the  first  distress;  but 
then  he  must  have  seized  for  the  whole 
sum  due,  and  mistaken  the  value  of  the 
goods;  for  where  the  duty  is  entire  it 
cannot  be  split,  and  part  of  it  distrained 
for  at  one  time  and  part  of  it  at  another, 
Hutchin  V.  (lumbers,  I  pi  864. 

290.  If  the  officers  take  an  excetsive  dittms, 
the  party  injured  may  have  a  fecial  ac- 
tion on  the  statute  ot  Marlbridge ;  bot  a 
general  action  of  trespass  will  not  lie, 

Id.  via, 

891.  So  also  a  distress  for  a  poor's  ratelbr 
lands  not  in  the  occupation  of  die  party 
may  be  replevied,  notwithstanding  the 
sessions  have  confirmed  the  rate,  Miwvd 
v.  Cajin,  I  pi.  866. 

292.  And  in  such  an  acUoD  of  replevin  the 
justice  who  granted  the  warrant  need  sot 
be  joined  according  to  the  directions  of 
the  sUtute  24  G.9,  c.44. ;  for  replevin  b 
an  action  in  rem,  to  which  the  statute  fast 
never  been  held  to  extend.    Id.  ibid.  text. 

893.  Nor  need  the  justices  be  ioined  in  an 
action  of  trespass  against  the  overseer, 
Harper  v.  Car,  i.  pi.  8T1. 

894.  And  overseers  are  within  the  protection 
of  the  statute.  Nutting  v.  Jackson, 

i.  pi.  561. 

295.  And  if  a  poor's  rate  be  ill^ally  made, 
and  the  justices,  on  the  application  of  the 
overseer,  grant  a  warrant  of  distress,  and 
en  action  of  trespass  be  brought,  ^et  this 
is  not  like  the  case  where  the  justice  hath 
a  general  jurisdiction,  and  whose  warrant 
the  officer  is  implicitly  bound  to  oliey ;  bat 
the  justice  in  such  case  hath  only  a  spe- 
cial jurisdiction  upon  the  application  of 
the  overseer  to  enforce  payment  of  the 
tax  which  he  (the  overseer)  is  presumed  to 
have  regularly  made,  It.  v.  Cozens, 

i.  pi.  267. 

296.  But  overseers  cannot  be  guilty  of  /irt- 
pass  in  levying  a  poor^s  rate  by  distress, 
although  the  rate  is  obtectionable,  if  the 
party  has  not  appealed  to  the  sessions, 
Durrant  v.  Boys,  i.  pi.  870. 

897.  Where  the  landlord  has  always  pei<l 
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.  the  poor's  nte^  tf  a  kmtBord  tender  the 

me  for  the  land  in  the  occupetioB  of  his 

tauailt  the  oreneers  must  receive  it,  and 

.  a  warniDt  ought  not  to  be  granted  to  dis- 

-  todn  apon  the  tetumty  J2.  ▼.  CouiUf 

i.  pi.  S67. 

598.  Orefseers  levying  a  poor's  rate  under  a 
wsniDt  of  distrosy  may  retain  the  neces- 
arjr  espences  of  the  distress  and  sale 
out  of  the  produce  of  the  goods  sold, 
Mow  Y.  Cocktedget  u  pi.  S65. 

599,  Any  person  aggrieved  by  a  dbtress  un- 
der poor's  rate  may  appeal  to  the  next 
ioiionsy  I7G.2.  C.38.  §7. 

300.  Hie  plaintiiTs  goods  were  distrained 
for  poors  rate,  and  upon  the  sale  pro- 
duced 4/.  7#.  more  than  was  necessary,  to 

.  ntisfy  the  levy.  The  defendants  tendered 
to  him  SL  lis,  which  he  refused  to  accept, 
layiog  that  it  was  too  late,  but  did  not 
then  or  at  any  other  time»  demand  a  set- 
tlement of  the  account  and  the  payment 
of  the  overplus :  held  that  the  S7  G.  2. 
c  SO.  prevented  the  plaintiff  from  recover- 
ing without  makinff  a  demand  before  the 
commencement  of  the  action,  and  that 
the  tender  did  not  make  such  demand  un- 

.  necessary,  tSi^Mon^v.  Mouth,  L  pi.  975. 
See  **  Affeal  against  poor's  rate"  for 
the  time  and  manner  of  appeaL 

IX, 

^ma£eH(m  of  the  Setnoru  respecting  the 

Poof^s  Rate. 

901.  By  43Elliz.  c.3.  §4.  '^  persons  grieved 
by  a  poor'i  rate  may  apply  to  the  justices 
ia  their  general  quarter  sesnons,  who  shall 
make  sath  order  therein  as  to  them  shall 
be  thought  convenient,    and  the  same 

•  ibdl  conclude  and  bind  all  the  parties." 
308.  And  magistrates  of  corporations  shall 

IB  this  respect  have  the  same  power  as 
jutiees  of  counties. 

9U.  Where  corporation  Justices  consist  of  a 
voter  number  than  tour,  an  appeal  lies 
to.^en  at  sessioos  agmnst  a  poor's  rate, 
sithoi^rii  there  be  less  than  four  who  are 
denuof  interest  in  the  question,  J2.  v. 
JvHces  of  Essex,  i.  pi.  90S. 

901  Bat  by  9G.l.c»7.§5.  and  S8  G.3 
C49.  justices  for  counties  shall  not  hold 
their  sessions  in  cities  or  towns  which  are 
counties  of  themselves,  &c. 

305,  By  ,17  G.2.  c.  38.  §  4,  **  persons  who 
bid  themselves   aggrieved    by  any  rate 

.  aade  fyr  the  reliei  of  the  poor,  or  who 
iball  have  any  material  objectioa  to  any 
JKisoQ  or  persons  belns  put  on  or  left  out 
of  nich  fate>  or  to  the  sum  charged  on 

•  9By  person  or  persons  therein ;  may,  on 
.  Ifnag  reaiiopalw  notice  to  the  overseersy 


appeal  to  the  next  general  or  quarter  ses- 
sions of  the  county  or  place  where  the 
parish  lies ;  but  if  it  shall  appear  that  rea- 
sonable notice  was  not  given,  the  sessions 
shall  adjourn  the  appeal  to  the  next  quar- 
ter sessions,  and  may  order  the  party  for 
whom  such  appeal  shall  be  then  deter- 
mined reasonable  costs." 

306.; ,^  17 G. 2.  c.38.  §5.  ^  persons  resi- 
dent in  corporations  who  have  not  (bur 
justices,  may  appeal  uainst  a  poor's  rate 
to  the  next  sessions  of  the  county." 

307.  The  appeal  against  a  poor's  rate  must  be 
in  nU  cases  to  the  next  sessions ;  for  1 7  G.  2. 
has  repealed  43  Eliz ,  which  left  the  ap- 
peal to  any  sessions,  M.  v.  Coode, 

i.  pi.  290. 

That  is  to  the  next  sessions  after  the 
publication  of  the  rate,  R.  v.  Micklefieidp 

i.  pi.  291. 

608.  By  1 7  G.  2.  c  38.  §  6.  **  upon  all  apprals 
from  poor's  rates,  the  sessions  were  to 
amend  the  rate  in  such  manner  as  to  give 
relief,  without  altering  the  rates  wkh  re- 
spect to  other  persons;  but  this  is  now 
altered  by  the  statute  41  G.3.  c  23.  quod 
vide  infr^ 

309.  By  17  G.2.  c.38.  §  7.  persons  i^grieved 
by  warrant  of  distress  may  appeal  to  the 
next  sessions. 

310.  By  5  G.2.  c.19.  **  the  justices  in  ses- 
sions shall  cause  defect  of  form  in  every 
appeal  against  judgments  or  orders  to  be 
rectified  and  amended  without  any  costs 
or  charges  to  the  parties  concerned,  and 
after  such  amendment  shall  proceed  to  d^ 
termine  the  same  on  the  truth  and  merits 
of  the  case,  and  shall  examine  all  wit- 
nesses upon  oath,  and  hear  all  other  proofs 
relating  thereto." 

311.  By  17G.2.  c.38.  §  13.  ^  the  overseer's 
book,  in  which  all  appeals  from  poor's 
rates  are  directed  to  be  entered,  shall  be 
produced  at  sessions  when  any  appeal  is 
to  be  heard." 

312.  By  41G.5.  c.23.  §  1.  the  sessions,  on 
appeal,  may  either  amend  the  rate,  by  in- 
sertion or  striking  out  a  name,  or  by  alter- 
ing the  sum,  or  in  any  oUier  manner 
necessary  for  giving  relief,  without  ouash- 
ing  or  wholly  settmg  the  rate  asiac,  or 
may,  if  necessary,  wholly  ^ash  the  rate. 

313.  By  41  G.3.  c.23.  §3.  if  the  sesaons 
quash  the  rate,  the^  may  order  the  sum 
charged  not  to  be  pud. 

3  J  4.  By  41  G.3.  c.23i  §4.  the  notice  of  ap- 
peal must  be  in  writing,  and  signed  by  the 
person  giving  it  or  by  hb  attorney,  -and 
the  causes  of  appeal  be  specified  therein ; 
and  the  sessions  shall  not  examine  into 
any  other  causes  than  are  specified  therein. 

315.  By  43  G.3.  c.23.  §5.  But  if  the  parties 
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consent,  the  eppeal  may  be  heard  though 
DO  DOtii:e  has  been  giren. 

316.  By  43  0. 9.  C.S3.  §  6.  the  appellant  shall 
give  notice,  not  only  to  the  perish  officers, 
but  also  to  the  person  interested  or  con- 
cerned in  the  event  of  the  appeal. 

517.  By  45  G.  3.  c.23.  §8.  if  B  name  be 
struck  out,  or  a  sum  lowered,  the  session 
shall  order  any  money  previously  paid  on 
account  of  the  original  rate,  to  be  repaid 
with  reasonable  costs. 

31 8.  The  sesnons  have  no  authority  to  make 
tLpoot^t  rate;  for  they  have  only  an  op- 
pellate  and  not  an  origintd  jurisdiction  on 
this  subject ;  and  ther^ore,  although  upon 
ouashing  a  whole  rate,  they  may  order 
tne  overseers  to  make  a  new  and  equal 
rate,  yet  if  they  direct  them  by  an  original 
order  to  assess  certain  lands  b^  name,  and 
all  other  lands  in  the  district  equally  by  a 
pound-rate,  such  order  is  bad,  B,  v.  Aber' 
ford  Eastf  i.  pi.  278. 

319.  And  as  the  sessions  have  not  an  original 
jurisdiction,  an  order  directing  a  new  rate 
must  show  upon  the  face  of  it  that  it  was 
on  an  appeal,  Garrett  v.  Footy    i.  pi.  276. 

320.  And  therefore  where  a  standing  rate 
had  been  established  in  the  parish  ror  up- 
wards of  twenty  years,  and  a  new  rate  was 
made,  which  was  appealed  against,  and  the 
sessions  quashed  the  new  rate,  and  order- 
ed the  old  rate  to  be  continued,  the  order 
was  held  bad,  for  the  sessions  had  no  au- 
thority to  make  an  original  rate,  R.  v. 
AudUy^  ^  L  pi.  279. 

321.  If  the  sessions  quash  a  rate,  upon  the 
appeal  of  several  iimabitants,  because  per- 
sonal property  is  not  rated,  and  the  over- 
seer in  the  new  rate  tax  the  real  estate 
ten  times  more  in  proportion  to  the  per- 
sonal, the  sessions  may  quash  the  whole 
rate,  R,  v.  ShoredUchy  i.  pi.  277. 

322.  Nor  can  the  sessions  make  an  e^ual 
rate,  for  it  is  within  the  jurisdiction  of  the 
justices  of  peace  to  judge  whether  a  rate 
be  equal,  or  whether  proper  persons  be 
put  into  it,  R»  v.  Canterbury,       i.  pL  286. 

323.  And  therefore  if  a  rate  be  unequal,  or 
if  persons  are  omitted  who  ought  to  be 
inserted,  it  is  matter  of  q)peal.      Id,  Ibid, 

324.  But  if  the  rate  be  made  upon  houses 
and  lands  upon  an  erroneous  principle 
with  respect  to  the  proportion  in  which 
each  should  be  rated,  the  sessions  cannot 
amend,  but  must  quash  the  whole  rate, 
R,  V.  Sandwick,  i,  pi.  128. 

325.  On  an  appeal  against  a  rate  on  the 
ground,  that  J,  is  not  rated  for  his  stock 
10  trade,  the  sessions  ought  to  amend  the 
rate  and  not  quash  it,  R.  v.  Ambleside, 

i.  pi.  250. 

326.  The  notice  of  appeal  given  to  the  over- 


seers ought  to  spedfy  the  names  of  the 
persons  alleged  to  be  left  out,  and  show 
that  they  are  liaUe  to  be  rated,  R.  v.  Jut- 
ticei  of  Berkshire,  i.  pi.  884. 

327.  If  a  person  be  rated  for  some  mod- 
lands  which  he  owns  and  occupies,and  on 
appeal,  the  sessions  find  it  as  a  fact  thst 
the  said  woodlands  consist  ot  timber  irea, 
they  may  strike  out  such  assessment  from 
the  rate,  and  the  court  of  king's  bench 
will  not  vacate  the  order,  althougli  it  sp- 
pear  that  the  woodlands  consisted  ofheetk 
trees,  'which  are  not  timber,  except  by  the 
custom  of  the  county,  R,  v.  JH^ndtiniamp- 
toH,  i.  pi.  S85i 

528.  The  persons  whose  names  are  omitted 
in  a  rate  must  have  notice  and  be  besrd 
on  the  appeal  before  the  rate  is  amended, 
by  insertiM  thdr  names;  for  if,  upon  the 
removal  of  an  order  of  sessions 
that  certain  persons  ought  to  be  added  to 
a  poor's  rate,  and  ordering  the  rate  Co  be 
amended  accordin^y,  the  sessions  omit  to 
state  that  such  persons  had  notice  or  ap- 
peared, and  were  bound  on  the  appeal)  it 
IS  fetal,  R,  V.  Andover,  i.  pl.«7. 

529.  But  where  a  person  is  oeerthargei  in  a 
poor's  rate,  the  sessions  may,  uiraer  tiie 
17G.2.  C.18.  relieve  him  on  apped,  by 
lessening  the  sum  assessed,  on  hno,  i2*v* 
Cheshunt,  i.  pi.  898. 

330.  On  an  appeal  against  a  poor's  rate  on 
the  ground  that  he  has  no  rateable  pro- 
perty in  the  parish,  the  respondents  must 
first  establish  their  case,  R,  v.  Neicbwy, 

i.  pi.  891. 

551.  An  appeal  against  a  poor's  rate  on  the 
ground  that  the  appellant  was  overrated, 
the  practice  at  the  sessions  requiring  the 
appellant  to  b^n  by  proving  his  case, 
which  the  appellant  refusing  to  do  the  ap- 
peal was  dismissed ;  the  court  refused  a 
mandamus  to  the  sessions  to  re-henr  the 
appeal  on  this  objection,  R,  v.  Jtutitet  tf 
Suffolk,  \,  pi.  903. 

552.  The  justices  at  sestions  on  stating  s 
case  on  an  appeal  from  a  poor's  rate  cannot 
permit  a  material  feet  to  be  omitted  in 
order  to  bring  a  general  question  before 
the  court,  though  the  counsel  on  each  tide 
consent  to  it,  R,  v.  HUl,  i.  pi.  289. 

553.  The  sessions  confirming  a  rate  on  one 
ground  will  not  render  it  valid,  if  it  be 
radically  bad  on  another,  JR.  t.  Nevieomb, 

i.  pi.  294. 

554.  The  sessions  on  appeal  for  not  ratii^^ 
personal  property,  must  be  satisfied  that 
the  property  belones  to  the  person  intend- 
ed to  be  rated,  and  that  it  is  productive  of 
profit,  before  they  can  quash  the  rate, 
jK.  v.  Dursley,  i.  pi.  296. 

535.  If  a  person  gire  notice  of  appeal  to  the 
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(^gvnttapoor^0  nte»  bnt  do 
not  eofer  his  appeal,  toe  temons  cannot 
award  costs  to  the  other  party  under 
nG.SL  C.5B.  JL  y.  JuiUcei  o/JSitar. 
886.  Bf  a  local  act»  the  management  of  the 
poor  of  a  town  was  vested  in  certain 
penooi  who  were  empowered  to  make 
ma,  and  an  appeal  was  given  to  the 
/Mst7  aggriered  to   the   town   sessions 
agum  ererjr  such  rate^  and  a  further  ap- 
pal if  reqiured  to  the  county  sessions. 
Asappeal  s^aintt  four  rates  being  entered 
at  the  Jamary  town  sessions  four  grounds 
of  appeal  were  specified  in  the  notice ;  the 
party  bdng  dissatisfied,  made  a  further  ap- 
pesl  to  the  couaCy  sessions,  and  two  other 
ffrooods  of  appeal  were  added,  the  fourth 
bciBf  that  the  party  was  rated  in  respect 
efhis  lands  in  a  higher  proportion  than 
all  the  other  inhabitants  mentioned  in  the 
lite;  Held,  first,  that  an  appeal  against 
the  four  rates  was  sufficient ;  secondly, 
that  it  was  not  necessary  to  give  notice 
of  appeal  to  all  the  inhabitants  named  in 
the  rate;  and,  thirdly,  that  the  appellant 
at  the  county  sessions  must  be  confined  to 
the  original  grounds  of  appeal  at  the  town 
sesnoos,  H.  v.  Jtictjeer  of  Suj^, 

i.  pi.  304. 
337.  Id  what  cases  and  how  the  proceedings 
on  a  poor's  rate  may  be  removed  by  cer- 
UorarL    (See  CsBTiORAai.) 

PROTiSSTANT. 
See  07EUEERS  —  Maintenance  of  Rela> 

TIONS. 

PRISON. 

A  prisoner  in  the  Fleet  who  rents  a  house  of 
10/.  a  year  within  the  rules,  thereby  gains 
a  settlement,  St.  Margaret^  v.  Si.  Mar- 
tin's, ii.pl.  127. 

Q. 

QUAKERS. 

.!•  By  36  G.  2.  c.35.  S.18.  **  nothing  in  the 
marriage-act  contained  shall  extend  to  any 
ffiarriages  amongst  the  people  called  Qua- 
hrC* 

S*  The  trustees  of  a  Quakei^s  jneeling-hotuei 
of  which  no  profit  is  made  by  the  pews, 
Ac,  are  not  rateable  to  the  poor,  R,  v. 
Woodward^  i.  pi.  200. 

QUARANTINE. 

!•  A  widow  by  residence  during  her  quaran- 
^  gains  a  settlement  for  herself  and 


cfaUdien,  who  are  not  emancipated,  al- 
though they  do  not  reside  with  her  during 
the  qnaraatme,  by  reason  of  occasiontd 
separation,  S,  v.  Long  Witienham^ 

ii.  pi.  SS. 

2.  So  also  the  widow  of  a  man  who  diet 

seised  of  a  house  gains  a  settlement  by  a 

residence  of  forty  days  in  right  of  her 

dower,  S,  v.  Pmuwicke  ii.  pi.  627. 


R. 

RABBITS. 

1.  Renting  a  rabbit  warren,  though  the  party 
taking  it  have  no  interest  in  the  soi^  ex- 
cept that  of  entering  the  warren  to  kill 
the  rabbits,  is  renting  a  tenement  within 
the  statute  Car.  2.,  E.  v.  Peddleiontkidej 

ii.  pi.  137. 

2.  See  also  Kinoer  v.  SUme^  ii.  pi.  126. 

RATING  IN  AID. 

I.  The  Statute: 
II.  The  Fwn^  of  the  Rate. 

III.  Panshet  in  the  Hundred, 

IV.  Parisheg  in  the  County. 
V.  Piaces  liable  to  be  taxed. 

I. 

Of  the  Statutes. 

1.  By  43Eliz.  c.  9.  §5.  ''if  in  the  judg- 
ment of  two  jusOcei  any  parish  is  unable  to 
maintain  its  own  poor,  they  may  rate  atoV 
other  of  other  panshes,or  out  of  any  parish 
within  the  hundred  in  which  tne  poor 
parish  lies,  towards  the  maintenance  of  the 
poor  of  such  poor  parish." 

2.  By  43  Eliz.  c.  2.  §  3.  <*  if  the  hundred  is 
unable,  then  the  general  quarter  sesMons 
may  rate  any  other  of  other  parishes,  or 
out  of  any  parish  within  the  county  in 
which  the  poor  parish  lies,  towards  the 
maintenance  of  the  poor  of  such  poor 
parish." 

II. 

The  Form  of  the  Rate. 

3.  The  order  rating  in  aid  need  only  describe 
the  parishes  generally,  and  not  the  par- 
ticular persons  assessed,  for  the  justices 
are  only  to  assess  the  quantum,  and  then 
the  rate  is  to  be  made  by  the  overseers  of 
the  poor  parish,  R.  v.  St,  RumbakCt, 

i.  pi.  397. 

4.  The  justices  may  tax  particular  persons 
in  aid  of  that  parish  which  cannot  relieve 
its  own  poor,  or  they  may  assess  the  whole 
parish  in  a  certain  sum,  and  leave  it  to 
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185.  The  buh^esses  of  NMngkam^  and  the 
'  occupiers  of  ancient  messuages  there,  had 

as  such,  for  a  certain  portion  of  the  year, 

a  right  to  turn  cattle  into  certain  fields, 

.  and  to  exclude  during  that  period  the 

.  owner  of  the  soil ;  held,  that  this  was  a 

mere  right  of  conunon,  and  not  rateable  to 

the  relief  of  the  poor,  R.  v.  Churchill  and 

,   Booth,  u  pi.  251. 

186.  An  act  of  parliament  haying  vested 

-  die  after-math  of  a  certain  meadow  in 
trustees  upon  certain  trusts,  with  power 

.  to  let  the  said  after-math  in  patturesj  for 

horses,  &c.  or  to  demise  the  same  for  a 

.  term  of  years :    held,  that  the  trustees 

•  having  let  out  the  after-math  in  pastttrei 

•  (as  it  was  called)  at  so  much  a  head  for 
horses,  &c.  to  various  persons  for  no  cer- 
tain term,  and  in  no  certain  proportions, 

.  must  themselves  be  taken  to  be  tne  occu- 
piers   of  the    land,    R,  v.  Trustees   of 

•  Tetvkesbtay,  i.  pi.  238. 

187.  By  an  act  of  parliament  the  BirmiHg' 
ham  Gas  Light  and  Coke  Company  had 

•  power  given  them  to  supply  the  town  of 
B.  with  gas,  and  to  lay  down  pipes  for 

.   the  conveyance  of  gas  from  the  manufac- 

•  tory  to  the  houses  of  the  consumers. 

-  Under  this  act  the  company  purchased 
lands  and  .buildings,  and  there  placed  re- 
torts, &c.  necessary  for  the  manufacture 

•  of  gas  and  coke,  and  fixed  in  the  streets 
trunks,  pipes,  &c,  for  the  conveyance  of 
gas.  The  company  derived  a  consider- 
able profit  from  the  manufiulure  and  sale 
of  coKe  and  gas.  The  stock  in  trade  and 
the  profits  of  other  mannfiu:torie8  within 
the  parish  of  B.  were  not  rated  to  the 
poor :  held,  that  the  company  were  not 
rateable  to  the  amount  ot  the  profits  of 
their  trade,  but  for  a  sum  equal  in  amount 
to  that  for  which  the  premises  wouki  let 
to  other  persons  willing  to  carry  on  the 
same  business,    R,  v.  Birtningham  Oas 

'  lAght  and  Coke  Company ,  i.  pi.  245. 

188.  By  an  act  of  parliament  a  company  was 
established  for  the  lighting  the  town  of 
B.  with  gas,  and  they  were  authorized,with 
the  consent  of  certain  commissioners 
(appointed  under  another  act  of  parliament 
passed  for  the  lighting  and  paving  the 
town  of  B^)t  to  break  the  eround  and  lay 
their  pipes  in  the  atreets  of  ^.  The  com- 
pany having  so  laid  their  pipes  for  the 
purpose  of  conveying  the  pA,  were  held 
to  be  rateable  to  the  poor  in  respect  of 
the  land  occupied  by  their  pipes,  and  to 
the  extent  of  the  increased  value  of  the 
land  in  consequence  of  its  being  used  by 
them  for  the  purpose  of  conveying  the 

•  gas,    R,  v.  Brighton  Gas  Company, 

1.  pi.  2S^. 


189k  Where  a  corf)or«tioti  is  Based  in  feeof 
lands  which,  by  the  custom,  are  amnnUy 
meted  out  under  the  control  of  a  leet 
jury,  according  to  a  certain  stint,  to  sudi 
of  the  rendent  burgesses  who  choose  to 
stock  the  same,  they  paying  9s.  4rf.  toeicli 
of  the  other  burgesses  who  do  not  stod ; 
the  bufgesses  w£>  so  stock  are  tawair  is 
common  of  the  land  so  occupied  by  them, 
and,  as  such  occupiers,  are  liable  to  bo 
rateid  for  the  same  to  the  poor,  J2.  t. 
Watson^  i.  pi.  216. 

19a  So  also  where  the  persons  bdongingto 
an  hospital,  as  at  Chdsea  HospM,  am 
separate  and  distinct  apartments,  in  whidt 
they  live  as  in  houses  of  their  own,  tbej 
are  occupiers  of  their  respective  msnnoDi, 
and  rateable  to  the  poor,  Ayr  v.  Am0' 
piece,  i.  pL  154. 

See  R,  V,  TerroU,  i.  pi.  215. 

191.  So  the  servants  of  the  king,  occupying 
separately  houses  and  land,  are  rateabieto 
the  poor,  for  it  is  immaterial  whether  they 
pay  for  them  in  rent  or  in  service*,  B,  v* 
Matthews,  L  pL  170. 

192.  But  an  officer  of  the  Salt  Office  is  not 
liable  in  respect  of  his  salary,  R,  v.  Skd- 
fleet,  i.  pL  16a 

193.  Nor  are  officers  in  the  navy  ornierw 
chants'  service  liable  for  their  pay,  B* 
V.  White,  L  pi.  IM. 

194.  Nor  the  salaries  of  officers  of  the  cai- 
toms,  or  merchant&'derks,  R.  r.  WUte, 

i.  pi.  199. 

195.  A  bishop  is  liable  to  be  rated  in  respect 
to  his  palace ;  for  there  can  be  no  pre* 
scripdon  against  this  tax,  R,  v.  CktAeder, 

i.  pi.  HI. 

1 96.  The  site  of  a  royal  palace,  granted  for 
a  permanent  interest,  is  rateable  to  the 
poor,  Buke  of  Portland^ t  case,  ^  pi.  1^* 

197.  But  the  royal  palaces  are  not  rateable 
to  the  poor,  R.  v.  Matthews,      i.  pi.  17a 

198.  The  ranger  of  a  royal  perk  is  rateable^ 
as  such,  to  the  poor,  for  inclosed  lands 
in  the  park  yielaing  certain  profits ;  bat 
not  for  the  herbage  and  pamutge,  whidi 
yields  no  profit.  Lord  Bute  v.  GrindaU, 

L  pi.  185. 

199.  And  qu.  Whether  the  herbage  and/ws* 
nage  of  a  forest  are  rateable  to  the  poor? 
Jones  T.  MaunseU,  i.  pi.  >7^. 

200.  Nor  the  heriots  or  other  casualty  to  pro- 
fits of  a  manor,  R.  v.  Fande-vaOfl  pi.  156. 

201.  But  ground  rents  tare  rateable,  J2.f* 
Giibs,  L  pi.  142. 

902.  Woods  connstine  of  timber  trees,  when 
the  underwood  is  left  for  standards,  are 
not  rateable  to  the  poor,  R,  v.  3finehi»- 
Hampton,  L  pi.  158. 

209.  Saleable  underwoods  are  rateable  annu- 
ally to  the  relief  of  the  poor  to  proportioa 
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tp^wir  filoe^  though  diey  should  happen 
not  to  be  cat  damn  more  than  once  in 
jl  rain.  R,  ▼.  MirfiM^  i.  pi.  S3 1. 

aoi^  Rn  and  latches  planted  with  oaks  for 
tb  fvpoie  of  sheltering  the  latter,  and 
atm  time  to  time  as  the  oaks  grew 
b^tf  sad  leqiured  more  spaee,  but  when 
oscecB^  not-growing  again,  and  some  of 
ihaB  yielding  a  profit  bf  sale,  are  not 
daUe  auiffwooas  within  the  43  Blis., 
thepriiaarf  object  of  planting  them  being 
Id  protect  the  oaks,  and  not  to  derire  a 
bf  dMm/«r  ar  by  sale,  £•  v.  Ferry* 

i.  pi.  943. 

r,that  they  are  not  underwood  at 

si,kiM. 

J0&  HosMS,  shops,  and  sheds,  which  render 

as  aBoal  revenue,  are  rateable  to  the 

poor,  I.  pi.  139. 

flOCw  If  two  several  bonses  are  inhabited  by 

tio  fiaBlies,  they  shall  be  rated  separately, 

thoi|[b  the  house  has  but  one  entrance, 

ft9Baf^,Taiboi,  i.  pi.  144. 

S97.  If  the  owner  of  a  house  occupy  p^rt  of 

it,  he  disU  be  rated  for  the  whole,  unless 

there  b  a  dfirtinct  occupatbn  of  the  rest 

I7  mae  other  person,  B.  v.  St.  Mary  the 

Ie»^  i.  pi.  197. 

XM.  One  who  went  from  home  with  his 

Wj  for  nearly  a  year,  but  left  his  as* 

astantto  carry  on  his  business  in  his  shop 

is  oae  room  of  tihe  house,  which  for  this 

pvpoae  was  parted  off  bv  laths  from  the 

nst,  and  left  the  key  of  the  house-door 

vith  t  friend,  and  had  the  garden  cultivated 

fcr  his  own  benefit  as  usual,  is  liable  to  be 

lalcd  to  the  rdief  of  the  poor  as  the  oc* 

capier  of  the  whole  bouse,  R,  ▼•  Aberytt" 

wik,  i.  pi.  9S4. 

^  Chaoibers  in  an  inn  of  court  or  chan* 

tor  aia  not  rateable,  provided  the  iun  be 

otrafsrochial,  JtfoaiNt  v.  Honemnit 

i.  pi.  153. 

*^  koeems  that  the  pantheon,  pkyhouse^ 

■isther  places  of  public  amusement,  are 

^K  L  pi.  166. 

SUlEghtrhouse  seems  rateable  for  the 

^>U^g  only,  A.  ▼.  Rebowtf        i.  pi.  1 66. 

'ItTk  profits   of  a   toeighing  maehine 

^  are  rateable  to  the  poor,  R.  v.  8t» 

^^aUsi,  Gioueetier,  i.  pi.  1 80. 

US.  A  home  with  a  carding  maehine  is  rate- 

^  to  the  poor  with  respect  to  the  pro- 

faof  the  naishine,  R.  v.  J,  Hog,  i.  pi.  186. 

^i  Slableft  rented  by  the  colonel  of  a  re* 

^oat  by  order  of  the  crown  for  the  use 

«f  the  leghnent,  are  not  rateable  to  the 

|Mr;  for  neither  the  possessions  of  the 

^>M  or  of  iAe  pubUe  are  liable,  and  the 

J^  thus  used  must  be  considered  as  in 

^oocapation  of  the  public,  Lord  Am- 

^  V. Lord  Someny  i*  pi.  188. 


915.  But  where  the  sessions  found  that  the 
master  gunner  at  Seaford  was  the  occupier 
of  the  lwttery*hou8e,  it  was  hdd  that  that 
fact  fixed  his  liability  to  be  rated,  eJthoush 
the  battery  house  is  the  property  of  the 
crown,  and  from  whence  oe  is  removable 
at  pleasure,  12.  v.  Hardto,  i.  pi.  1 91. 

916.  And  the  owner  of  stables  in  the  parish 
of  Afarybone,  rented  by  a  colonel  of  a 
troop  of  horse  by  the  authority  of  the 
king,  for  the  use  of  the  troop,  is  liable  to 
assessments  under  a  private  act,  which 
provides  that  rates  shall  be  paid  on  piMe 
omidingM  by  the  owner  or  proprietors ;  but 
the  colonel  cannot  be  considered  as  the 
occupier^  on  account  of  such  stables  being 
used  for  such  public  purposes  by  him, 
EckenaU  y .  Brtggty  i.  pi.  1 95. ' 

91.7.  So  where  the  commanding  officer  in 
barracht  had  distinct  apartments  allotted 
him,  one  in  particular  for  transacting  the 
business  of  the  regiment,  and  the  other 
fitted  UD  for  the  accommodation  of  him- 
self and  his  family,  who  resided  there  with 
him,  containing,  among  others,  a  k  itcben 
wash*house,  and  coach-house,  together 
with  a  stable^  yard,  and  garden,  it  was 
held  that  he  was  rateable  to  the  rdief  of 
the  poor  for  the  same ;  he  having  a  ben^ 
ficial  enjoyment  of  them  beyona  his  ne- 
cessary accommodation  as  an  ofiicer  for 
the  purpose  of  public  service,  R.  v.  TerroUf 

i.  pi.  913. 

91 8.  A  canteen  in  barracks  demised  to  J9.  by 
the  barrack-board  for  a  year,  at  a  rent  of 
15/.  for  the  canteen  and  buildings,  and  also 
the  farther  sum  of  510/.  for  the  privilege 
of  using  the  same  as  a  canteen,  and  selling 
therein  provisions  and  liquors,  &c.,  usually 
sold  by  suttlers,  with  power  of  distress  for 
the  aggregate  sum,  was  held  to  be  one 
entire  rent  for  the  canteen ;  and  therefore 
B,  was  held  rateable  to  the  relief  of  the 
poor,  as  occupier  of  the  canteen,  in  the 
respect  of  the  525L  aggr^ate  rent,  and  not 
merely  in  respect  of  the  15/.,  R,y.  Brad* 
fordy  i.  pi.  935. 

919.  Houses  built  on  land  embanked  from 
the  Thames  in  pursuance  of  7  G.5.  c.  37., 
are  not  liable  to  be  assessed  to  the  rates 
imposed  by  11  G.3.  c.  99.,  EddmgUm  v. 
Borman,  i.  pi.  194. 

990.  And  en  exemption  in  a  private  statute 
of  lands  given  to  charitable  purposes 
**  from  all  pubGc  taxes,  charges,  and  assess* 
ments  whatsoever,  civil  or  military,"  has 
been  held  to  extend  to  the  poors  rate, 
R.v.Scotty  i.  pi.  193. 

991.  Lead  mines,  the  lessees  of  which  pay 
no  rent,  but  only  a  certain  part  of  the 
lead  ore  gotten  thereout,  are  not  liable  in 
respect  of  the  mines  to  be  rated  to  tha 
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popr,  Smeking  Lead  Conipany  v.  Mickwrd' 
son,  I  pL  159. 

228.  But  the  lessee  of  the  crown  of  lead 
mines  is  rateable  to  the  poor  for  the  profits 
arising  from  iot  and  cope^  which  are  duties 
paid  to  him  by  the  adventurer,  without 
any  risk  on  his  party  Bowls  v*  Gelis^ 

i  pi.  169 

225.  So  also  a  person  entitled  to  ioU  im  and 
farm  dues,  which  is  a  certain  dish  or  mea- 

.    sure  arisine  out  of  tin  bounds,  viz.  one 
^teenik  of  all  tin  gotten  in  the  bounds, 

.  and  one  twelfth  thereof  afler  the  fifteenth 
is  deducted,  is  liable  to  be  rated  to  the 

.    poor  in  respect  thereof,  R,  v.  Si.  Agnes, 

i,  pi.  192. 

224.  The  trustees  under  the  will  of  a  person 
seised  in  fee  of  two-third  parts  of  a  manor, 
subject  to  certain  leases  to  a  company  of 
adventurers,  of  the  minea  of  lead,  tin,  and 
copper  ore,  and  other  minerals,  under  the 
moors,  commons^  or  wastes  of  the  maaor, 
at  a  rent  certain,  are  not  rateable  .to  the 
relief  of  the  poor  for  such  rent ;  and 
therefore  a  rate  b\  which  they  were  rated 
in  one  gross  sum  (or  such  rent,  and  also  in 
respect  of  their  being  owners  and  occupiers 
of  the  moors,  comaions,  and  wastes  within 
the  manor,  was  held  ill,  IL  v.  JVelbasdc, 

I  pi.  234. 

225.  Where  a  rate  was  im^sed  u[>on  P.» 
owner  of  the  lead  ore  m  certain  lead 
mines,  in  respect  of  the  duty  lead  reserved 
in  a  lease  of  said  mioes^  being  one-fifth 
share  of  the  lead  to  be  smelted  from  the 
ore  raised  from  said  mines.  Held,  that  this 
reservation  was  in  the  nature  of  a  rent, 
and  therefore  not  rateable,  R-  v.  Earl  of 
Pom/ret,  L  pi.  236. 

22G.  The  lessees  under  the  lord  of  the 
manor,  of  lot  and  free  share  of  all  calamine 
raised  within  the  manor,  are  liable  to  be 
rated  to  the  poor  as  occupiers  of  land  in 
the  parish  where  the  manor  lies,  none  of 
them  being  resident  in  the  parish,  i2.  v. 
Baptist  MUl  Company,  L  pi.  232. 

227.  AVhere  the  owner  of  the  soil  by  inden- 
ture granted  to  certain  adventurers  full 
and  free  liberty  to  dig,  mine,  and  search 
for  tin,  tin  ore,  &c.,  and  the  same  to  take 
and  convert  to  their  own  use,  subject  to  a 
reservation  therein  contained,  and  to  make 
such  adits,  shafbs,  &c^  as  they  should  think 
necessary,  yielding  and  paying  to  him  one 
full  eighth  share  ot  all  such  tin,  tin  ore,  &c., 
the  same  having  been  first  spalled,  picked, 
or  otherwise  made  merchantable  arid  fit  to 
be  smelted :  and  the  indenture  contained 
a  power  either  for  payment  in  ore  or  the 
amount  thereof  in  money,  which  had  been 
acted  upon,  and  the  owner  had  received  it 


in  money.  Hdd,  tlmt  for  ihii^  U»  coe 
eighth  share,  be  was  Inibfe  to  be  nted  ai 
an  occupier  of  iand,  the  reservation  ope- 
rating as  an  esoeptioD  out  of  tha  demw^ 
«nd  not  being  of  ike  mtute  of  •  leat,  JL 
T.  St.  Austell,  1.  pi.  M2. 

228.  day-pits  of  which  profit  ia  made  are 
Fateable  to  the  poor,  12.  t.  Browm, 

LplrSsa 

229.  Landlords  not  resident  wkbin  the  m- 
rish,  having  leased  lend  nuDct  and  otner 
minerals,  with  liberty  to  the  tenants  to 
dig,  &c.,  reserving  a  certam  aaiiutl  ical, 
and  also  certain  proportions  of  the  sfe 
which  should  be  raised,  are  at  any  nleaot 
assessable  to  the  reli^  of  .the  poor  for 
such  certain  rent,  no  ore  being  raised^ 
whatever  the  question  migbtbe  as  tolbe 
proportion  of  ore  reserved  when  in  fret 
any  ihould  be  nysed»  R.'w^Bukapi^Itm 
Chester,  i.  pL  287. 

230.  Lime  teorks  are  rateable  in  the  haads 
of  the  occupier,  though  there  .be  risk  and 
expence  in  the  working,  and  the  pmiti 
are  uncertun,  B,  v.  Aiberhtayp    i  pL  210. 

231.  A  slate  work,  (or,  as  imprcfierly  called 
a  slate  nnne)  is  rateable  to  the  poor,  B,  r. 
Woodland,  i.pl.2]S. 

292.  But  iron  wines  are  not  rateable  to  tin 
relief  of  the  poor  i  and  if  rated  conjointly 
with  coal  mines,  the  <xm1  whereof  was 
raised  by  the  owner  of  the  lands  for  his 
own  use,  in  smelting  the  iron,  witboat 
ascertaining  the  proportion  at  which  eadi 
was  rated,  the  rate  is  bad,  R,v,CumMg- 
ham,  u  pi.  215. 

233.  Where  the  owner  and  occupier  of  ao 
iron-stone  mine  erected  aa  engine  for  the 
purpose  of  draining  the  water  irooi  tbe 
nune,  and  used  it  for  ao  other  purpose: 
Held,  that  he  was  not  rateable  to  the  poor 

in  respect  of  the  engine*  S,  v.  Bilstoii, 

Lpl.2i5. 

234.  The  lessee  of  a  coal-oiine  is  liable  to 
be  rated  to  tlie  poor,  although  faeaake 
no  profit  of  the  mine,  jB.  v.  Parrott, 

L  pi.  208. 

235.  Where  a  ooal^-mine,  becoming  unpro- 
ductive, ceases  to  be  worked,  the  lessee  ii 
no  longer  liable  to  be  rated  for  it  to  the 
reUef  of  the  poor,  although  he  be  still 
bound  by  his  covenant  to  pay  the  rent 
reserved  to  his  landlord.  AMter  where 
the  mine  is  itself  productive,  although  it 
be  worked  to  a  loss  by  the  leasee,  ato 
deductine  the  proportion  of  the  gfosi 
value  01  the  produce  reserved  to  the 
owner,  JR.  v.  Bedworth,  i.: pi*  S^^* 

sae^  The  lessee  of  coal  mines  is  rateable  ^ 
the  amount  of  royal^  or  rent  which  he 
pays,  and  in  neither  oase  is  any  allowance 
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to  be  oHfofbr  okmey  expended  in  render- 
n^ifa  waaa  produedTe.  B, ▼.  AUwood^ 

Addend. 

SR.  TheoiraeriDd ooeupier  of  coal  mines 
k  iMQible  to  the  poor  at  the  nun  for 
viick  the  owner  would  let,  sabject  to 
oofeoflig^  J?.  ▼•  jllfisoec^  Addend, 

S38L  The  vaden  of  ths  ixbxt  is  liable  to 
tkpMT^s  rate  lor  the  profits    of  bis 

Cfftt,  A.  T.  £j|ife9,  i.  pi.  1 8S. 

fli*  If  i.  fan  an  exduatve  right  of  using  a 
a^kime  orer  land,  which  he  holds  in 
eoonoa  with  2?.,  pi^yin^  B,  a  certain  sam 
j9Aj,  and  hat  toe  privilege  of  using  a 
aiyfanw  occupied  by  C  pajrin^  him  so 
■Ml  per  ton  for  the  goods  earned  over 
il;  i.  ■  not  liable  to  to  rated  In  relief  of 
<b»pBorin  respect  of  either  such  vf6y- 

inm,B.v.Jol4fet  i.  pi.  187. 

NOi  Btt  dM  ^ootipier  pf  Uaad  on  which  a 
m^km,  is  erected  for  the  purpose  of 
can^iog  eoab,  is  rateable  for  tne  same  to 
lb  poor,  whether  his  title  to  it  be  good 
fftad,£.?.Jfetf,  L  pi.  209. 

Hi.  Lsod  of  wbicb  the  annual  ralue  is  im- 
pinrad  bf  a  sprii^  rising  within  it  may  be 
Bled  to  the  poor  «t  such  improved  value, 
ikiawgh  the  owners  of  that  land,  who  are 
sho  oecopien,  do  not  receive  any  of  the 
infa  derived  ffooi  the  said  spring,  nor 
hok  SBT  part  become  due  in  the  parish 
Here  tne  land  lies,  Jt.  v.  New  River  Conp- 
fm,  i.  pKssi. 

Ml  Where  a  company  were  empowered  b  v 
act  of  parliament  to  lay  under  {ground, 
lboa|h  the  streets  of  a  town,  mam  pipes 
fertile  conveyance  of  water^  and  the  m- 
Utaati)  with  the  company's  consent,  to 
^f  {"pes  eonunuBicattng  with  such  main 
Ppci  to  their  hcniaes,  paying  to  the  com- 
F>7  a  rate  for  such  prtvilege ;  held,  that 
^eooqiBoy  were  rateable  to  the  poor  in 
tb  pffuh  where  the  main  pipes  lay  in 
i^ipect  of  those  pipes,  and  the  rates  paid 
^i^Bo,  B»r,  BooAdale  Waterwork9^ 

i.  pL  105. 

^Aito  the  rateability  of  the  London 

l^GMnpany,  R.  v.  SL  Oeorge,  Middle- 

«^  i.  pi.  999. 

^He  fiatf  Dock  Company  were  held 

^^f^  in  respect  of  the  tonnage  duties 

"Bcmedby  virtue  of  the  statute  14  6.3. 

^SC^  although  it  appeared  that  the  ex- 

P^^Soue  in  repairs  during  the  period  for 

*U  the  rate  was  made  exceeded  the 

*Mt  of  the  duties  received^  R,  r.  Hull 

^«*Ciaip«i^  i.  pi. 938. 

^  Where  a  canal  was  made  under  the 

I6.S.  C.38.  which  contained  no  clause  as 

]^^  mode  of  charging  it  to  the  paro- 

^  nites^  and  another  canal  was  made 

^^  the  23G.5.  c.99.,  and  was  therein 
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to  be. rated  in  a  special  manner, 
and  tliese  two  canals  were  incorporated  by 
the  94  G.3.  by  which  it  was  provided  that 
ut  the  clauses,  powers,  provisions,  restric- 
tions, exemptions,  &c.,  contained  in  each 
of  the  two  former  acts  should  still  remain 
distinct  from  each  other,  and  afterwards 
by  58  G.3.  c  19.,  reciting  that  it  was  ex- 
pedient to  extend  ome  $y^em  of  manage-' 
meni  to  the  ukola  canal^  it  was  enacted, 
"  that  all  the  canals,  &c.  so  made  as  afore- 
said under  the  former  acts  or  any  of  them, 
should  be  deemed  part,  parcel,  and  mem- 
ber of  the  Birmm^am  Uanal  Navigation^ 
and  be  considered  as  included  ami  go- 
verned by  all  the  clauses,  &c.,  in  the 
93  it  94  6, 3.,  (save  and  except  so  much 
thereof  as^  related  to  the  exemption  from 
stamp-duties  on  the  ^onf  tnn  of  tolls  to  be 
collected,)  as  tf  the  tame  had  been  de- 
aeribed  in  the  ^3  G,5,at  part  of  the  works 
to  he  made  and  done  under  and  by  virtne  of 
that  act,**  It  was  held  that  this  provision 
only  incoroorated  these  canals,  &c.,  for  the 
purpose  or  management,  and  that  it  did 
not  authorize  the  canal  originally  made 
under  the  8  G.5.  to  be  rated  to  the  paro- 
chial taxes  in  the  special  manner  pointed 
out  by  the  23  G.  3.,  R,  v.  Birmingham  Canal 
Comany,  i.  pi.  941. 

946.  By  an  act  for  clearing,  lighting,  watch- 
ing, and  regulating  the  streets  of  n  town- 
ship, the  commissioners  were  authorized 
to  ascertain  the  sum  to  be  raised  by  rates 
or  assessments  on  the  several  inhabitants 
of  the  township,  and  to  rabe  such  sums 
from  time  to  time  by  rate  or  assessment 
upon  the  tenants  and  occupiers  of  all 
messuages,  houses,  warehouses^  shops,  cel- 
lars, vaults,  stables,  coach-houses,  brew- 
houses,  and  other  buildings,  gardens,  or 
garden-grounds,  and  other  tenements  in  the 
township  I  by  another  clause,  the  occupier 
of  any  messuage,  dwelling-house,  or  ware- 
house, or  other  building,  or  of  any  other 
tenement  of  the  yearly  value  of  30/.  within 
the  township,  was  appointed  a  commis- 
sioner. Hetd,  that  under  this  act  the 
tmnks  and  pipes,  works,  and  other  appa- 
ratus of  a  water  company  for  the  supply  of 
the  town  with  water,  did  not  constitute  a 
tenement  within  the  meaning  of  the  act, 
and  therefore  ths  company  were  not  liable 
to  be  rated  in  respect  of  such  property, 
R,  V,  JManchester  and  So/ford  Waterworktt 

i.  pi.  247. 

247.  By  a  statute  of  the  9  &  10  W.3.  the 
poor  of  the  town  of  Kfngtlon<ipon-Hull 
are  placed  under  the  manasenient  of  a 
corporation  established  by  that  act,  and 
are  to  be  maintained  by  money  to  be 
levied  "  by  taxation  of  eyery  inhabitant. 
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.  and  joF all  lands,  houses,  tithes  impropriate, 
appropriatioibt>f  tithes,  and  all  stocKs  and 
estates  in  the  said  town  in  equal  prepor- 
tions,  according  to  their  respective  worths 
and  values."  Upon  An  appeal  against  a 
rate  made  by  virtue  of  this  act,  it  appeared 
that  it  omitted,  first,  persons  not  resident 
in  HuU  but  having  stock  in  trade  there, 

.  which  had  produced  a  specified  profit  in 
the  bet  year ;  secondly,  a  tenant  of  houses 
which  he  underlet  at  a  specified  profit, 
the  under-tenants  bdng  rated  but  excused 

-  from  payinff  on  account  of  poverty ;  thirdly, 
owners  and  part  owners  of  ships  r^stered 
at  Hull  and  trading  to  and  from  that  port, 
and  within  the  port  at  the  time  the  rate 
was  made.  Some  of  these  persons  were 
resident  in  HvU,  others  were  not*  Some 
profits  had  been  derived  from  the  ships  in 
the  preceding  year,  but  the  appellants 
could  not  show  the  amount.  Held,  that 
the  act  in  question  made  all  personal 
property  rateable  whether  the  owner 
were  or  were  not  refiident  in  Hull,  and 

.  that  consequently  the  first  and  third 
classes  of  persons  ought  to  have  been 
included  in  the  rate,  and  that  it  was  not 
incumbent  on  the  appellants  to  show  the 
amount  of  the  profits  made  by  the  ships, 
for.  that  it  being  established  they  were 
profitable,  they  ought  not  to  have  been 
altogether  omitted ;  secondly,  that  the 
tenant  of  houses  underlet  as  before  men- 
tioned, was  not  Hable  to  be  rated.  The 
Hull  Dock  Company  were  rated  at  the 
full  amount  of  tneir  profits  without  first 
making  any  deduction  for  the  poor's  rate. 
Held  that  this  was  wrong,  that  the 
**  worth  and  value'*  could  only  be  the 
profits,  minus  the  outgoings,  and  that 
therefore  supposing  other  property  to  be 
rated  at  a  rack-rent,  the  poor's  rate  should 
have  been  calculated  upon  such  a  sum  as 
would  together  with  the  rate  make  up  the 
whole  amount  of  profits,  R.  v.  HuU  Dock 
Companify  i.  pi.  249. 

848.  Ihe  proprietors  of  certain  linie«tone 
quarries  agnsed  to  deliver  to  a  canal  com- 
pany yearly  such  quantities  of  good  lime- 
stone as  the  canal  company  should  direct, 
at  the  rate  of  7d,  per  ton,  and  if  they 
should  at  any  time  neglect  to  deliver  the 
quantities  required,  it  should  be  lawful 
lor  the  company  to  enter  into  or  upon 
the  lands  or  lime-stone  ouarries  of  any  of 
the  proprietors,  and  to  take  such  quantities 
of  lune-stone  as  they  should  think  proper, 
paying  2d,  per  ton.  The  proprietors  of 
the  lime-stone  quarries  having  failed  to 
supply  the  lime-stone  required,  the  com- 
pany entered  and  continued  for  more  than 


SO  years  )o  woric  the  quarries  and  Odu 
the  limestone  at  fttjMT  ton.  Held,lMnr- 
ever,  that  the  company  had  not  any  exclu- 
sive occupation,  but  a  mere  priTil^,  mi 
consequently  that  they  were  not  liable  to 
be  rated  to  the  poor,  12.  v*  lyewt  md 
Meney  Namgailion^  i*  pLsSO. 

VIII. 

Of  levying  ihe  Poof^s  Rale. 

249.  By  45  Eliz.  c  2.  §  4.  ^  the  present  as 
as  well  as  the  subsequent  overseers  may, 
by  warrant  from  two  justices,  levy  die 
sums  of  money  assesscu  for  the  poor'i 
rate,  and  all  arrears  thereof,  of  every  one 
that  shall  refuse  to  contribute  accordinc 
as  they  shall  be  assessed,  by  cfistren  and 
sale  of  the  offender's  goods,  rendering  to 
the  parties  the  overplus;  and  in  defect  of 
such  distress,  two  justices  may  commit  the 
defaulter  until  payment," 

250.  By  43  Eliz.  c.  2.  §  8.  ^  the  warrant  of 
distress  may  be  granted  as  well  by  city 
magistrates  as  by  county  justices." 

251.  By  16  G.  2.  c.  18.  ''  although  the  dis- 
tress has  relation  to  taxes  to  which  they 
are  chargeable." 

252.  By  17  G.2.  c.38.§  7.  « the  goods  of 
any  person  assessed  and  refusing  to  pay, 
may  be  levied  by  warrant  of  distress,  not 
only  in  the  place  for  which  such  assess- 
ment was  made,  but  in  any  other  pbce 
within  the  same  county  or  precinct;  sod 
if  sufficient  distress  cannot  be  found  in 
such  county  or  precinct,  on  oath  thereof 
made  before  some  iustice  of  any  odker 
county  or  precinct  (which  oath  shall  be 
certified),  such  goods  may  be  levied  in 
such  other  county  or  precinct." 

253.  By  17  G.2.  c.98.§  U.  **  in  case  any 
person  refuse  to  pay  the  present  ove^ 
seers,  the  succeedmg  overseers  may  levy 
the  arrears,  and  reimburse  their  predeces- 


sors 


254.  By  17  G.  2.  c.  38.  §  12.  «  but  persom 
succeeding  tenants  rated,  or  coming  into 
houses  empty  at  the  time  of  the  rate,  shall 
only  pay  m  proportion  to  the  time  they 
have  occupied  nie  premises  |  which  pro. 
portion  shall  be  settled  by  two  justices." 

2.S5.  By  27  G.  2.  c.  20.  **  the  jusuces  grant* 
ing  such  warrant  of  distress,  shall  tnereui 
order  and  direct  the  goods  and  chattels 
so  to  be  distrained^  to  be  sold  and  dis- 
posed of  within  a  certain  time,  to  be 
limited  in  such  warrant ;  so  as  such  time 
be  not  less  tban/o»r  d^,  nor  more  than 

*  eight  days ;  unless  the  penalty  or  sum  of 
money  for  which  sudi  distress  shall  be 
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wtik^tagAa  intfa'  the  reMoilable  diai^ 
of  ti&D%  and  kecfMog  such  dittrefls  be 


SSCByfras.  C.SO.  '*the  officer  making 
nA  dicrai  mey  deduct  the  roMonable 
di^B  of  takh^  keeping,   and  selling 
Mck  dfatresfly  oat  of  the  money  arising 
ftoatfae  nle»  and  also  the  penalty  or  lum 
fflSnoiedior. 
257.  B]r  27  6.  3.  c  80.  **  the  officer  exe- 
cuting »cb  warrant  shall,  if  required,  show 
Ae  SBme  to  the  person  whose  goods  and 
chttds  are  distrained,  and  shall  suiSer 
a  copjr  thereof  to  be  taken.'* 
l9t.^S8G.3.c.49.  "^  justices  acting  for 
^jSfmu^  counties,  and  personally  resident 
n  sse  of  them,  may  srant  warrants  of 
dstres;  and  the  acts  of  any  constable  or 
other  officer  in  obecfience  thereto  shall  be 
n  nfid  SB  if  they  bad  been  granted  by 
JBrtices  acting  for  the  proper  county  only ; 
hitaich«arnuiti,&c.,  must  be  directed 
Bid  ghreoi  in  the  first  instance,  to  the 
csotable  or  other  officer  of  the  county  to 
viach  the  same  particularly  related,  and 
ndi  constable,  &c.,  may   take  penons 
ippidiended,  Ac,  before  the  justices  in 
oe  adjoming  county." 
U9.  By  28  G.3.  c<  49.  §  9.  Constables,  ftc., 
ny  eany  oflenders  before  justices  acting 
far  the  county,  and  resident  in  the  adja- 
ceBtcoiui^,&c. 
not  By  S8  G.  J.  c  49.  $  5.  ^  8herifl&,  &c., 
nay  coovey  oflfendert  through  adjoining 
flNolies  to  the  ^ms4  of  the  county  where 
Aeoflfeace  was  committed, 
ttl.  Aod  by  33  G.  5.  c  55.  "  where  suffi- 
dot  distress  cannot  be  found  within  the 
JBsliction  of  the  justice  who  granted  the 
vvnat,  it  may,  on'  being  backed  in  the 
fBuser  described  in  the  act,  be  executed 
^  another  county.'* 

^  And  it  seems  that  such  a  warrant  was 
9od  before  the  making  oi  this  act,  for 
^herea  warrant  was  directed  to  the  con* 
*ifcofil,  to  levy  a  poor's  rate  of  a  pcr- 
**iho  had  lands  in  A»  but  lived  in  jff., 
^%of  the  rate  in  B,  was  held  good, 
^■floK  V.  LammaSy  i.  pi.  S58. 

^  iy  41 G.  3L  c.  25.  J  1.  •*  which  autho- 
'^  the  sessions  to  amend  a  poor's  rate,  or 
l^^iaih  it,  the  sum  assessed  shall  be 
**ied,  thoogb  the  rate  be  quashed ;  and 
'■ned  to  the  credit  of  the  next  effective 
We.* 

*••  By  41  G.5.  c.  25.  $  2,  "  notice  of  ap- 
M  ihall  not  prevent  distress  beine  made 
*4e  recovery  of  the  rate,  provided  the 
^  be  not  greater  than  that  assessed  in 
nebstdfectiverate.** 

*f  By  41  G.5.  c.  23.  {  3.  the  **  quarter  ses- 
"°os  may  order  the  sum  charged  not  to 


be  paid,  and  stop  proeeediags  for  the  ro 
covery  of  it,"  fte. 

266.  Bs  41  G.3.  c23.  §  7.  <<  the  rate  as  al- 
tered by  the  sessions  maybe  recovered  in 
the  same  way  as  the  original  rate." 

267.  By  41  G.5.  C85.  §8.  **  if  the  rate  be 
altered,  or  the  name  of  any  person  rated 
be  struck  out,  the  sesaions  shall  order  the 
rooAey  recovered  to  be  repaid." 

266.  Distress  for  poor^s  rate,  &C.,  if  not  to  be 
found  within  the  district,  ftc,  may  be 
made  out  of  district,  54  G.  5.  e.  170.  §  12. 

269.  A  rooa's  batk  cannot  be  distrained  for 
before  it  is  demanded^  and  the  payment 
thereof  refoaed;  but  by  Holt,  Ckie/Jmtice, 
the  practice  in  these  cases  having  been  to 
grant  a  oomiitional  warrant  to  distrain, 
cammtmii  error  facUJui,  Matt  India  Com^ 
panv  V.  Sknmer^  i.  pi.  260. 

270.  If  there  be  a  defect  in  the  rate  from 
trregMiariiy,  mid Uiinoi  appealedfrom^  it 
will  not  render  the  warrant  of  distress 
void,  so  as  to  make  the  officer  a  trespuser 
oft  taduF,  HtdckuiM  v.  Ckamber$j    i.  pi.  264* 

271.  For  if  tlie  rate  be  objectionable  the 
party  aggrieved  must  appeal,  Durrani  v. 
Boy»,  i.  pi.  270. 

272.  But  if  the  rate  be  not  published  in  the 
church  the  next  Sunday  after  it  is  allowed, 
it  is  a  mere  nuiUty,  and  payment  cannot 
be  enforced,  though  there  be  no  appeal  to 
the  sessions,  R.  v.  Neweombf       u  pi.  268< 

273.  And  in  one  cote  a  mandamui  was  direct- 
ed to  the  justices  to  sign  a  warrant  of  dis- 
tress, although  it  appeared  that  the  party 
had  not  been  summoned  to  show  cause 
why  he  had  not  paid  the  rate,  and  that  the 
justices  had  on  that  accoimt  refused  to 
grant  the  warrant,  J2.  f,JuMHce$  of  Mid* 
dlnex,  i.  d1.  262« 

274.  But  where  the  person  rated  diea  intes- 
tate, and  two  justices  issued  a  warrant  of 
distress  against  his  administrator,  reciting 
that  the  rate  had  been  lawfully  demanded 
of  the  intestate,  and  of  his  widow  and  re^ 

Eresentativc,  since  his  decease,  the  Court 
eld  that  a  distress  made  by  virtue  of  this 
warrant  of  the  cattle  of  the  disceased  in 
the  hand^  of  his  administrator,  was  not 
legal;  and  that  if  the  distress  could  in 
such  case  be  made,  the  administrator 
ought  to  have  been  summoned,  Stevens  v. 
JBvans,  i.  pi.  265# 

275.  And  it  seems  now  to  be  settled  that 
before  a  warrant  of  distress  can  legally 
issue  to  levy  a  poor's  rate,  the  party  must 
be  summoned  and  heard,  R,  v.  Benn, 

i.  pi,  269. 

276.  And  that  the  Court  will  only  grant  a 
mandamus  to  receive  such  information  and 
complaint  as  have  been  or  shall  be  duly 
laid  before  them  against  such  persons  as 
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haTe  neglected  or  refused,  or  shall  nef^t 
or  refuse  to  pay  the  sums  assessed,  R,  y, 
Benriy  i.  pi.  269. 

S77.  For  the  granting  a  warrant  of  distress 
is  B.  judicial  act  in  the  justices ;  and  they 
must  of  course  summon  the  party,  and.ex- 
eedse  a  discretion  after  inquiring  into  all 
the  circumstances  of  the  case,  Harper  v. 
Carr,     ^  i.  pi.  271. 

878.  A  writ  of  maadamui  to  a  coiporation, 
4XHnmanding  them  to  pay  a  poor's  rate, 
omitted  to  state  that  tne  defendants  had 
no  effects  upon  which  a  distress  could  be 
levied :  Held,  that  this  was  a  fatal  objec- 
tion to  the  writ,  and  might  be  taken  after 
the  return,  or  at  any  time  before  the  issu- 
ing of  the  peremptory  mandcnmif,  R,  v. 
Margate  Pier  Oompamyy  i.  p^.  273. 

QiMrey  Whether  in  such  a  case  a  mandamui 
will  tie,  Id,  ibid. 

279.  A  distress  cannot  be  made  under  a  ge- 
neral warrant  made  before  the  rate,  Tracy 
T.  Talbot,  i.  pi.  259. 

sao.  But  a  warrant  of  distress  may  be  made 
before  the  time  for  which  the  rate  is  made, 
is  expired,  Charlewood  v.  Best,    L  pi.  261. 

281.  At  common  law  the  goods  taken  by 
distress  were  considered  in  the  nature  of 
a  pledge,  and  not  beinff  to  be  sold,  the  law 
protected  the  toob  of  a  man's  trade,  his 
wearing  apfiarel,  and  all  other  articles 
which  were  necessary  to  enable  him  to 
earn  the  money  for  which  the  goods  were 
taken;  but  in  a  distress  under  all  those 
statutes  which  allow  the  goods  to  be  sold, 
such  articles  are  not  protected,  Edgcomb  ▼. 
Sparks,  i.  pL  856. 

282.  Therefore  the  daily  wearing  apparel  of 
the  wife  and  children  of  the  person  rated 
mav  be  taken,  while  the  owners  are  in 
bed,  Caldwell  v.  2>^^r,  i.  pi.  256  n. 

285.  So  aoeria  caruote,  or  beasts  of  the 
plough,  may  be  taken  in  distress  for  a 
poor's  rate,  although  there  are  other  dis- 
trainable  goods,  of  sufficient  value  on  the 
premises  at  the  time,  Hatdnn  ▼.  Chambers, 

L  pi.  264,  text, 

234.  Therefore  the  working  tools  of  a  cooper, 
lying  in  his  shop  for  the  purpose  of  carry- 
ing on  his  trade,  are  distrainable  for  the 
poor's  rate  under  the  43£liz.  c.  2.  Edg- 
cooib  T.  Sparks,  i.  pi.  256. 

285.  So  also  geldings,  used  by  the  party 
both  for  the  plough  and  the  cart,  may  be 
distrained  for  the  poor's  rate,  Hmtckin  v. 
C%amters,  u  pi.  264,  text. 

286.  So  also  it  is  said,  that  a  horse  in  a 
siflith's  shop,  which  was  protected  from 
distress  b^  tne  common  law,  may  be  dis- 
trained for  the  poor's  rate  under  the 
43  Eliz.  c.  2.  or  for  any  other  personal  duty. 

Id.  ibid. 


387.  It  has  also  been  held,  that  wow^oiy 
be  distrained  as  well  as  goods  for  rod- 
payment  of  a  poor's  rate,  East  ImBa  Gm» 
paw  V.  Skhmer,  i.  pi.  ^57. 

288.  Where  the  servant  of  an  ambsandor 
did  not  reside  in  his  master^s  home,  but 
rented  and  lived  in  another,  part  of  wbidi 
he  let  in  lodgings :  hdd  that  his  goodtin 
that  house  not  being  necessary  for  dtt 
convenience  of  the  ambassador,  werefiaUe 
to  be  distrained  for  the  poor's  rate,  Abodb 
V.  Ihogood,  i.  pi.  274. 

289.  A  second  distress  may  be  takes  ooder  - 
the  same  warrant,  although  enough  oyit 
havei>een  taken  on  the  iirst  distrw;  Silt  ^ 
then  he  must  have  seized  for  the  whole  • 
sum  due,  and  mistaken  the  value  of  the 
goods;  for  where  the  duty  is  eodre  it  ■' 
cannot  be  split,  and  part  of  it  clistrsiDed  i 
for  at  one  time  and  part  of  it  at  another,  : 
Hutckin  v.  Chambers,  i.  pi.  S64.  > 

290.  If  the  officers  take  an  exeetsive  tKdmtt  ' 
the  party  injured  may  have  a  specisl  sc*  : 
tion  on  the  statute  of  Marlbridge;  hot  i  : 
general  action  of  trespass  will  not  lie, 

Iliilx 
S91.  So  also  a  distress  for  a  poor's  rate  for  .. 
lands  not  in  the  occupation  of  die  par^  \ 
maj^  be  replevied,  notwithstan^g  tM  i 
sessions  have  confirmed  the  rate,  Af^Mrd  ; 
V.  Cqffiu,  i.  ^.  S€6b 

292.  And  in  such  an  action  of  replevin  the 
juMticemho  granted  the  warrant  need  Ml 
be  joined  according  to  the  directions  of 
the  statute  24  G.2.  c.44. ;  for  replevin  il 
an  action  m  rem^  to  which  the  statnte  \ah  ■ 
never  been  held  to  extend,    Id.ibid.tetL 
295.  Nor  need  the  justices  be  joined  in  sa  . 
action  of  trespass  against  the  overseer, ; 
Harper  v.  Car,  i.  pi.  «7l. ; 

294.  And  overseers  are  within  the  protectkn  \ 
of  the  statute,  Ntttting  v.  Jackson, 

i.  pi.  561. : 

295.  And  if  a  poor's  rate  be  illegally  inad% 
and  the  justices,  on  the  application  of  ttt : 
overseer,  grant  a  warrant  of  distress,  and 
an  action  of  trespass  be  brought,  yet  tlm 
is  not  like  the  case  where  the  justice  hath 
a  general  jurisdiction,  and  whose  wamot 
the  officer  is  implicitly  bound  to  obey ;  bdt 
the  justice  in  such  case  hath  only  a  sp^ 
cial  jurisdiction  upon  the  application  of 
the  overseer  to  enforce  payment  of  die 
tax  which  he  (the  overseer)  is  presumed  to 
have  regularly  made,  R.  v.  Cozens, 

i.  pi.  267. 

296.  But  overseers  cannot  be  guilty  of  trrs* 
pass  in  levying  a  poor^s  rate  by  dtttress, 
although  the  rate  is  otricctioinble,  if  the 
party  has  not  appealed  to  tibe  sessions, 
Darraat  v.  Boys,  i.  pi.  270. 

897.  Where  the  landlord  has  always  paid 
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,  the  pon^i  nta,  if  a  ioiidiofd  tflodtf  the 
aaior  the  land  m  the  oocupetion  of  his 
iemdf  the  of  eneen  must  receiTe  it,  and 
I  wanaot  ought  not  to  be  granted  to  dis- 
tnnipoo the  temmt^  B.  v.  Cotem, 

i.  pi.  967. 

S9I.  Onneen  levying  a  poor's  rate  under  a 
mnt  of  disfcros^  may  retain  the  neces- 
flij  expences  of  the  distress  and  sale 
oot  of  the  produce  of  the  goods  sold, 
IiiyKi.Coik$gdgc,  i.  pi.  863. 

IM.  Any  perKMn  aggrieved  by  a  distress  un- 
der pooTf  Fite  may  appeal  to  the  next 

fOBOlM,  17G.3.  C.98.  $7. 

900.  lb  plaintiirs  goods  were  distrained 
ki  poors  rate,  and  upon  the  sale  pro- 
duced 4A7«.  more  than  was  necessary,  to 
wAI^  the  levy.   The  defendants  tendered 
to  tin  si  \4$,  which  he  refused  to  accept, 
ayiDg  that  it  was  too  late,  but  did  not 
da  or  at  any  other  time,  demand  a  set- 
tbaeot  of  the  account  and  the  payment 
oftheoveiplus:  held  that  the  S7G.  2. 
en.  prevented  the  plaintiff  from  recover- 
.  Bf  without  making  a  demand  before  the 
comoieDcement  or  the  action,  and  that 
the  tender  did  not  make  such  demand  un- 
lecesiary,  Strnpton^  y.  Routh^       L  pi.  87  5. 
See  ^  AmAL  against  poor's  rate"  for 
the  time  and  manner  of  appeaL 

IX. 

hriiMn  <f  the  Seuwm  respecHng  the 
Poor^s  Rate. 

KU  By  43  Eliz.  c.8.  §  4.  '^  persons  grieved 
Vf  a  i»oor*tf  rate  may  apply  to  the  justices 
h  their  general  quarter  sessions^  who  shall 
ake  aich  order  therein  as  to  them  shall 
k  tbouglit  convenient,  and  the  same 
.  ibll  coachide  and  bind  all  the  parties." 
108.  And  magistrates  of  corporations  shall 
■  this  respect  have  the  same  power  as 
JMicn  of  counties. 

^  Where  corporation  Justices  consist  of  a 
^$f  number  than  tour,  an  appeal  lies 
j^j^atiessioiis  against  a  poor's  rate, 
j^^  there  be  less  than  four  who  are 
dttaTof  interest  in  the  question,  R.  v. 
«<fa»  of  Euex^  i.  pi.  502. 

**  Bat  by  9  G.  1.  C.7.  §  3.  and  28  G.5 

-  ^- j^ces  for  counties  shall  not  hold 
^  Kscions  in  cities  or  towns  which  are 

JJ»wies  of  themselves,  &c 
*^By,i7G.2.  C.38.  §4.  **  persons  who 
■d  tbennelvet  aggrieved    by  any  rate 

-  *^  fiw  the  reli^  of  the  poor,  or  who 
aift  have  any  material  objection  to  any 
^^  or  persons  beins;  put  on  or  lef^  out 
'each  fite;  or  to  the  sum  charged  on 

'  V.  pvson  or  persons  therein ;  may,  on 
pin^  CBMoiiable  ootke  to  the  overseers. 


appeal  to  the  neit  general  or  quarter  ses- 
sions of  the  county  or  place  where  the 
parish  lies ;  but  if  it  shall  appear  that  rea- 
sonable notice  was  not  given,  the  sessions 
shall  adjourn  the  appeal  to  the  next  quar- 
ter sessions,  and  may  order  the  party  for 
whom  such  apipeal  shall  be  then  deter- 
mined  reasonable  costs." 

306.;, By  17  G.  2.  c.  98.  §5.  **  persons  resi- 
dent in  corporations  who  have  not  four 
justices,  may  appeal  apainst  a  poor's  rate 
to  the  next  sessions  of  the  county." 

307.  The  appeal  against  a  poor's  rate  must  be 
in  ail  cases  to  the  next  sessions ;  for  1 7  G.  8. 
has  repealed  43  Eliz ,  which  lefb  the  ap- 
peal to  any  sessions,  R,  v.  Coode, 

i.  pi.  890. 

That  is  to  the  next  sessions  after  the 
publication  of  the  rate,  R.  v.  MiekUfiM^ 

i.  pi.  891. 

908.  By  1 7  G.  8.  c.  98.  $  6.  *<  upon  all  appeals 
from  poor's  rates,  the  sessions  were  to 
amend  the  rate  in  such  manner  as  to  give 
relief,  without  altering  the  rates  with  re- 
spect to  other  persons;  but  this  is  now 
altered  by  the  statute  41  G.3.  c  83.  quod 
vide  infrlL 

309.  By  17  G.  8.  C.38.  $  7.  persons  aggrieved 
by  warrant  of  distress  may  appeu  to  the 
next  sessions. 

310.  By  5G.8.  cl9.  <' the  justices  in  ses- 
sions shall  cause  defect  ot  form  in  every 
appeal  against  judgments  or  orders  to  be 
rectified  and  amended  without  any  costs 
or  charges  to  the  parties  concerned,  and 
after  such  amendment  shall  proceed  to  de- 
termine the  same  on  the  truth  and  merits 
of  the  case,  and  shall  examine  all  wit^ 
nesses  upon  oath,  and  hear  all  other  proofs 
relating  thereto." 

311.  By  17  G.8.  c.38.  §  13.  *<  the  overseer's 
book,  in  which  all  appeals  from  poor's 
rates  are  directed  to  oe  entered,  shall  be 
produced  at  sessions  when  any  appeal  is 
to  be  heard." 

312.  By  41 G.  9.  c.  83.  §  1.  the  sessions,  on 
appeal,  may  either  amend  the  rate,  by  in- 
serting or  striking  out  a  name,  or  by  alter- 
ing the  sum,  or  in  any  oUier  manner 
necessary  for  giving  relief,  without  Quash- 
ing or  wholly  setting  the  rate  asioc,  or 
may,  if  necessary,  wholly  quash  the  rate. 

913.  By  41  G.3.  C.83.  §9.  if  the  sessions 
quash  the  rate,  thejr  may  order  the  sum 
charged  not  to  be  paid. 

3  J  4.  By  41  G.3,  c.25.  §4.  the  notice  of  ap- 
peal must  be  in  writing,  and  signed  by  the 
person  giving  it  or  by  his  attorney,  and 
the  canses  ot  appeal  be  specified  therein ; 
and  the  sessions  shall  not  examine  into 
any  other  causes  than  are  specified  therein. 

315.  By  43  G.9.  C.23  §  5.  But  if  the  parties 
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consent,  the  appeal  may  be  heard  though 
DO  notice  has  been  given. 

316.  By  43  G.  3.  c93.  $  6.  the  ap|>ellant  ihaU 
give  notice,  not  only  to  the  parish  offioen, 
but  also  to  the  person  interested  or  con- 
cerned in  the  event  of  the  app^* 

517.  By  43  G.  3.  C.93.  §8.  if  a  name  be 
struck  out,  or  a  sum  lowered,  the  session 
shall  order  any  money  previouslv  paid  on 
account  of  the  original  rate,  to  be  repaid 
with  reasonable  costs. 

31 8.  The  setnons  have  no  authority  to  make 
spoof's  rate;  for  they  have  only  an  ap- 
petiate  and  not  an  orighuil  jurisdiction  on 
this  subject ;  and  therdfore,  although  upon 

Suashing  a  whole  rate,  they  may  order 
lie  overseers  to  make  a  new  and  e<]ual 
rate,  yet  tf  they  direct  them  by  an  original 
order  to  assess  certain  lands  1^  name,  and 
all  other  lands  in  the  district  equally  by  a 
pound-rate,  such  order  is  bad^  M,  v.  JVr- 
ford  Eatty  i.  pi.  S78. 

019.  And  as  the  sessions  have  not  an  original 
jurisdiction,  an  order  directiiig  a  new  rate 
must  show  upon  the  fiice  of  it  that  it  was 
on  an  appeal,  Garrett  v.  Foot,    i.  pi.  876. 

320.  And  therefore  where  a  standing  rate 
had  been  established  in  the  parish  for  up- 
wards of  twenty  years,  and  a  new  rate  was 
made,  which  was  appeeded  against,  and  the 
sessions  quashed  the  n^w  rate,  and  order- 
ed the  old  rate  to  be  continued,  the  order 
was  held  bad,  for  the  sessions  had  no  au- 
thority to  make  an  original  rate,  R.  v. 
Audletfy  L  pi.  87  9. 

981.  If  theflesrions  quash  a  rate,  upon  the 
appeal  of  several  inhabitants,  because  per- 
sonal property  is  not  rated,  and  the  over- 
seer in  the  new  rate  tax  the  real  estate 
ten  times  more  in  proportion  to  the  per- 
sonal, the  sessions  may  quash  the  whole 
rate,  R»  v.  ShoredUch^  i.  pi.  877. 

M8.  Nor  can  the  sessions  make  an  equal 
rate,  for  it  is  within  the  jurisdiction  of  the 
justices  of  peace  to  judge  whether  a  rate 
be  equal,  or  whether  proper  persons  be 
put  into  it,  R.  v.  Canterbury t       i.  pi.  886. 

883.  And  therefore  if  a  rate  be  unequal,  or 
if  persons  are  omitted  who  ought  to  be 
inserted,  it  is  matter  of  iqppeal.      Id,  Ibid. 

884.  But  if  the  rate  be  made  upon  houses 
and  lands  upon  an  erroneous  principle 
with  respect  to  the  proportion  in  which 
each  should  be  rated,  the  sessions  cannot 
amend,  but  must  quash  the  whole  rate, 
R,  v.  Sandwich,  i.  pi.  128. 

SS5.  On  an  appeal  against  a  rate  on  the 
pround,  that  J.  is  not  rated  for  his  stock 
in  trade,  the  sessions  ought  to  amend  the 
rate  and  not  quash  it,  R*  v.  Ambleside, 

i.  pi.  230. 

886.  T^e  notice  of  appeal  given  to  the  over- 


seers oi^ght  to  specify  the  names  of  liie 
persons  alleged  to  be  left  out,  and  ibov 
that  they  are  liable  to  be  rated,  R,y,  Jif- 
ticet  of  BerkMre^  i  |il.  814. 

387.  If  a  person  be  rated  for  some  amtf- 
lands  which  he  owns  and  occupies, and  on 
appeal,  the  sessions  find  it  as  a  fret  thit 
the  said  woodlands  consist  o^tkmber  /ma, 
they  may  strike  out  such  assessmeat  from 
the  rate,  and  the  court  of  king's  beoeb 
will  not  vacate  the  order,  althoi^  it  sp* 
pear  that  the  woodlands  consisted  of  leeci 
trees,  'which  are  not  liaiAer,  except  ly  the 
custom  of  the  county,  R.  v.  Mm\hvJmf 
Um^  i.  pL  981 

888.  The  persons  whose  names  are  oaalted 
in  a  rate  must  have  notice  and  be  hswi 
on  the  appeal  before  the  rate  is  amenM, 
by  insertiiW  their  names;  for  if,  upon  die 
removal  of  an  order  of  sessions  atgudm 
that  certain  persons  ought  to  be  added  to 
a  poor's  rate,  and  ordering  the  rate  to  be 
amended  accordingly,  the  sessions  oaut  to 
state  that  such  persons  had  notioe  or  sp> 
peered,  and  were  bound  on  the  appesl,it 
IS  fatal,  R.  V.  Andover,  i.  pi.  M7. 

389.  But  where  a  person  is  cverehargednt 
poor's  rate,  the  sessions  may,  under  the 
17G.8.  C.18.  relieve  him  on  appesl,  bj 
lessening  the  sum  assessed,  oa  ona,  JLt. 
Cheshunt,  I  pl.399. 

330.  On  an  appeal  against  a  poor's  rste  on 
the  ground  that  he  has  no  rateable  pro- 
perty in  the  parish,  the  respondents  muit 
first  establish  their  case,  R,  v.  Newbuy^ 

i.|i«ii 

331.  An  appeal  against  a  poor's  rate  on  die 
ground  that  the  appellant  was  overrstedi 
the  practice  at  the  sessions  requiring  the 
appellant  to  begin  by  proving  his  csse^ 

I  which  the  appellant  refoaing  to  do  the  s^ 
peal  was  dismissed ;  the  court  refused  i 
mandamus  to  the  sesoons  to  re^ienr  tb 
appeal  on  this  objection,  R.  v.  Jtutieet  ^ 
Suffolk,  i.  pL  303 

332.  The  justices  at  sessions  on  stating  i 
case  on  an  appeal  from  a  poor's  rate  canoo 
permit  a  material  fiict  to  be  omitted  ii 
order  to  bring  a  seneral  question  befor 
the  court,  though  we  couumI  on  each  dd 
consent  to  it,  R,  v.  Hill,  i.  pi.  28f 

333.  The  sessions  confirmii^  a  rate  on  on 
ground  will  not  render  it  valid,  if  it  b 
radically  bad  on  another,  JR.  v.  Neweoid 

i.pl.89^ 

334.  The  sessions  on  appeal  for  not  ratin 
personal  property,  must  be  satisfied  thf 
the  property  belonss  to  the  person  intern 
ed  to  be  rated,  and  that  it  is  productive  < 
profit,  before  they  can  quash  the  rst 
R.  V.  Dursley,  i.  pi.  9» 

59S.  If  a  pers<Mi  give  notice  of  tppeal  toth 
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tapoof't  nte»lrai  do 
sot  ester  Jut  appcBl,  the  leiooDs  cannot 
Mird  costs  to  the  other  party  under 
176.S.  C.88.  R.  V.  Judieei  efEtiete, 
SG.  Bf  a  local  act»  the  management  of  the 
poor  of  a  town  wu  Tested  in  certain 
peoooi  who  were  empowered  to  make 
Mo^  and  an  meal  was  given  to  the 
ptf  wggnewtd  to  the   town   sessions 
ifHMtefeij  such  rate^  and  a  further  ap- 
p«  if  reqiured  to  the  eounty  sessions. 
Aa^fcat  i^gunst  four  nrtes  being  eatmed 
ft  tM  Jmumy  town  sessions  four  ^unds 
flfifpeal  were  specified  in  the  notice ;  the 
futr  being  dissati^act,  made  a  further  ap- 
pal to  the  cooacy  aessiona,  and  two  other 
pmk  of  appeal  were  added,  the  fourth 
M^tbat  the  part^  was  rated  in  respect 
dTki  lands  in  a  higher  proportion  than 
d  the  other  inhabitants  mentioned  in  the 
nte;  Held,  first,  that  an  appeal  against 
the  four  rates  waa  sufficient ;  secondly, 
titst  It  was  not  necessary  to  give  notice 
of  sppeal  to  all  the  inhabitants  named  in 
tbe  nte;  and,  thirdly,  that  the  appellant 
at  the  county  sessions  must  be  confined  to 
tke  orii^ud  groundi  of  appeal  at  the  town 
««0Q8»  R,  T.  iMttkei  of  Suffolk, 

i.  pi.  304. 
fin.  In  what  caaes  and  how  the  proceedings 
SB  t  poor's  rate  may  be  removed  by  cer^ 
tiwvi   (See  C^BTioRAai.) 

PROTESTANT. 
AtOfeuseis  —  Maintenance  of  Rela> 

TIONS. 

PRISON. 

ipaoner  in  the  Fleet  who  rents  a  house  of 
lii  a  year  within  the  rules,  thereby  gains 
SiettlemcDt,  St.  Margaret* i  v.  St,  Mar- 
^h  ii.pl.  127. 

QUAKERS. 

.J.Bf26G.2.  C.33.  S.18.  **  nothing  in  the 
■>niag&«ct  contained  shall  extend  to  any 
Wn^tes  amongst  the  people  called  Qmo- 
krC* 

^  T^  trustees  of  a  Quaker^ s  meeting-house, 
^  which  no  profit  is  made  by  the  pews, 
^  are  not  rateable  to  the  poor,  i^.  v. 
f^^odmard,  i.  pi.  200. 

QUARANTINE. 

^*  Awidow  by  residence  during  her  quartmr 
^  guns  a  settlement  for  herself  and 


who  are  not  emancipated,  al- 
though they  do  not  reside  with  her  during 
the  ^paorof^ia^,  by  reason  of  occasionu 
separation,  B,  v.  Long  WUtenham^ 

ii.  pi.  SS. 

2.  So  also  the  widow  of  a  man  who  diet 

seised  of  a  house  gains  a  settlement  by  a 

re&idenee  of  forty  daya  in  right  of  her 

dower,  R,  v.  Fmmwicke  ii.  pl«  627. 


R. 

RABBITS. 

1.  Renting  a  rabbit  warren,  though  the  party 
taking  it  have  no  interest  in  the  soil,  ex- 
cept that  of  entering  the  warren  to  kill 
the  rablMts,  is  renting  a  tenement  within 
the  statute  Car.  2.,  R.  v.  Peddletamthidej 

ii.  pi.  187. 

2.  See  also  Kitwer  v.  Stone,  ii.  pi.  126. 

RATING  IN  AID. 

I.  TheStatiUe: 
II.  Tlic  Form  of  the  Rate. 

III.  Parishes  in  the  Hundred, 

IV.  Parishes  in  the  County. 
V.  Places  liable  to  be  tased. 

I. 

Of  the  Statutes. 

1.  By  43  Eliz.  c.  2.  §5.  '^  if  in  the  jndgu 
ment  of  two  justices  any  parish  is  unable  to 
maintain  its  own  poor,  they  may  rate  sMf 
other  of  other  panshes,or  out  of  any  parish 
within  the  hundred  in  which  the  poor 
parish  lies,  towards  the  maintenance  of  the 
poor  of  such  poor  parish." 

2.  By  43£liz.  C.2.  §3.  "if  the  hundred  is 
unable,  then  the  general  quarter  sessions 
may  rate  any  other  of  other  parishes,  or 
out  of  any  parish  within  the  county  in 
which  the  poor  parish  lies,  towards  the 
maintenance  of  the  poor  of  such  poor 
parish." 


» 


II. 

The  Form  of  the  Rate. 

3.  The  order  rating  in  aid  need  only  describe 
the  parishes  generally,  and  not  the  par- 
ticular persons  assessed,  for  the  justices 
are  only  to  assess  the  quantum,  and  then 
the  rate  is  to  be  made  by  the  overseers  of 
the  poor  parish,  R.y.  St.  RumbaWs, 

i.  pi.  397. 

4.  The  justices  majr  tax  particular  persons 
in  aid  of  that  parish  which  cannot  relieve 
its  own  poor,  or  they  may  assess  the  whole 
parish  in  a  certain  sum^  and  leave  it  to 
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the  OTeneer  to  Uffy  it  oa  the  iadividuals,  ^ 
jR.  ▼.  Eastekurehy  i.  pi.  410. 

5.  The  order  must  show  that  the  ssiessment 
was  made  by  tkejutticet;  for  they  cannot 
delegate  their  authority,  and  an  order 
therefore  was  ouashed,  because  the  justices 
had  referred  tneir  power  of  assessing  and 
rating  their  parishioners  to  the  church- 
wardens and  the  overseers;  whereas  by 
43Eiiz.  C.9.  they  are  to  make  the  rate 
on  all,  or  on  particular  persons,  R.  v.  St, 
Peter  and  St.  PatU,    ^  i.  pi.  407. 

6.  For  the  justices  may  either  charge  particu-' 
lar  persont  or  the  whole parithy  B.  y.  Knight" 
ley,  i.  pi.  39d. 

7.  But  it  must  show  that  the  contributing 
parish  is  out  of  the  parish  to  which  th^  aid 
IS  given,  R.  v.  BoroMghfen,         i.  pi.  405. 

&  Bo  also  it  must  state  that  the  poor  parish 
was  unable  without  assistance  to.  pro- 
vide for  its  own  poor,  JB.  v.  Little  Glen, 

i.  pi.  398. 

9.  And  it  is  not  sufficient  merely  to  state 
that  the  poor  parish  was  unable  to  pro- 
vide for  its  own  poor,  but  the  twojuttieei, 
where  the  rate  is  on  a  parish  in  the  Aim- 
dred,  and  the  sessions  where  the  rate  is  on 
a  parish  in  the  county  and  out  of  the  hun- 
dred, must  adjudge  that  the  [>oor  parish 
was  unable  to  m^e  such  provision,  Cob-^ 
bet  V.  St,  Maty  Lincoln,  i.  pi.  400. 

10.  And  therefore  if  nn  order  rating  a  parish 
in  the  hundred  state  it  to  have  been  made 
b^  the  sessions,  it  is  bad,  Anonynums, 

L  pi.  401. 

11.  So  if  an  order  made  by  two  justices  omit 
to  state  that  the  parish  rated  is  within  the 
hundred,  it  is  bad,  R,  v.  Boroughfen, 

1.  pL40S. 

18.  Therefore  an  order   stating   that  the 

parishes  rated  were  within  the  county  of 

the  city  of  Koruidi  was  held  bad,  StBe- 

nediet  v.  St.  Peter,  i.  pi.  409. 

13.  And  a  sum  certain  must  be  mentioned  in 
the  order,  and  not  a  rate  made  at  so  much 
in  the  pound,  R.  v.  Telseombe,    i.  pi.  404. 

14.  Therefore  an  order  of  two  justices,  ad- 
judging that  the  parish  of  St.  Mary  was 
unable  to  maintahi  its  cwn  poor,  and 
ordering  the  churchwarden  of  St.  Peter 
to  i^ss,  raise,  and  levy  60/.  for  the  main- 
taining of  the  poor  of  St,  Mary,  though 
bad  as  to  the  delegation  of  the  church- 
warden, was  held  good  as  to  the  gross 
sum,  R.  v.  St.  Peter  and  St.  Paid, 

i.  pi.  407. 

15.  For  it  is  no  objection  that  the  ordering 
a  gross  sum  may  be  unreasonable,  as  the 
inability  of  the  parish  may  cease  before 
the  year  expires,  R.  v.  Knightley, 

i.  pi.  399. 

16.  So  an  order  stating  as  a  reason  for  rating  ' 
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a  parish,  that  it  did  not pi^  hrif  mwnk 
to  the  poor  at  the  poor  pandi  did,  kbal, 
Awonymous,  i.  pi.  406. 

17.  So  an  order  OMMle  by  two  justices  *  k 
contribute  until  we  see  JU  to-order  to  fir 
eonhtay,'*  is  bad,  R.r.  Marlborpugk, 

I  ■L40S. 

18.  But  a  rate  that  oocopiers  of  kad  iathe 
parish  of  A.  shall  contribute  90(;  %jtM, 
by  equal  monthly  payments  to  the  pamh 
of  J9.,  a8longasj9.sbaBbeoveriMrtkeBed  ; 
with  poor,  and  the  parish  of  wl.  havenone, 
has  been  held  good,  M.r.Eastckurdi, 

i.  pL4ia 

III. 

Of  rating  Parishes  tfifAtii  the  Hvnirei. 

19.  The  two  justices   in   ezercisijig  tWr  '. 
judgment  ibr  the  relief  of  a  poor  panik, 
ought  to  tax  the  next  parish  withia  tke 
hundred,  AnonynuntSy  ■  i.  pLiOI. 

50.  But  if  the  case  require  it,  they  maytn 
the  whole  humired,  St.  Benedict  r.SLP^ 
ter,  L  pL4(». 

51.  And  as  the  jurisdiction  of  the  two  jM- 
tices  only  extends  to  the  hundred,  an  onicr 
made  by  them  stating^  that  the  naiifihei 
taxed  are  within  the  couuty  of  such  a  citj 
is  bad,  for  in  cities  there  are  no  hundreds, 
except  perhaps  in  London,  whose  waii 
are  said  to  resemble  hundreds,       Jd.  'dni. 

Of  rating  Parishes  within  the  County*    .  T 

SS.  The  countj^,  that  is,  those  parishes  that 
are  not  within  the  hundred  m  which  tbfr 
poor  parish  lies,  cannot  be  rated  in  sid, 
unless  the  parishes  that  are  within  the 
hundred  are  unable  to  adSbrd  relief  i^9- 
nymous,  i.  pL^l^ 

53.  But  it  is  not  necessary  that  two  jostkfs 
should  adjudge  the  hundred  incapable  of 
contributmg  relief  before  the  sessions  ctt 
charge  a  parisli  out  of  the  hundred,  B.  v. 
Perciwd,  i.  pi.  *!?• 

54.  The  sessions  may  rate  a  parish  witUn 
the  county  of  a  city,  although  a  city  has 
no  hundreds,  St,  Benedict  v,  St.  Peter, 

i.  pi.  409. 

55.  But  the  county  sessions  cannot  rate  • 
parish  within  the  jurisdiction  in  aid  of 
another  parish  lyin^  within  «  boret^ 
which  has  an  exclusive JurndSdEiofi,  i?.  r. 

Molbeach,  i.  pi*  411 

V. 
Of  the  Places  Sable  to  be  rated. 

56.  One  tnll  may  be  rated  in  aid  of  another 
vill  in  the  same  perish,  Anommous,  * 

i.  pi.  41& 
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ft*  ftr riftougli  tli9  43  Bus*  c*S«  oiny  09611- 
^um  piriAay  yet  vilb  are  within  the 
Cfiitf  of  it,  Ammvmour,  u  pi.  415. 

58.  So  t  parish  vitoia  a  dty  may  be  taxed, 
Lj,SLSaiefSet,  i.  pi.  416. 

59.  So  nj  a  pansb  within  a  nAhg^  a 
Atfif,  I  toie,  a  ward,  or  any  other  diYi- 
mdiit  is  equtvalent  or  synonymotn  to 
^wfgdkmdrrd,  R.  y.  MUland, 

i.  pL  418. 

XL&itiieiidialntants  of  an  extra-poroMd 

flax  may  be  rated  in  aid  of  an  aid^oining 

puUi,]?.  T.  Oamuhn  Park,     i.  pi.  414. 

31.  &  P.  J2.  T.  Borough/en,  i.  pi.  411 . 

31  Son  order  taxing  one  parish  in  aid  of 

soother  is  ^ooc^  although  tne  two  parishes 

^geAer  with  others  are  incorporated  for 

(fte  BBBtenance  of  their  poor,  with  fixed 

fMCMof  eoBtribution  between  each  other, 

nlff  necial  ofEcers,  who  are  empowered 

l»praiase  land  for  the  erection  of  poor 

wei  and  for  a  burial  ground ;   tnere 

^  a  proviso  in  the  act,  in  general 

<"■*■  that  nothing    therein  contained, 

AmU  extend  to  repeal  or  lessen  the 

f>*|er  of  justices  of  peace  **  to  tsoiparishei 

*aidof  ochen  by  yirtue  of  43EliE.  c.8. 

ttfidy  as  if  this  act  had  not  been  made," 

I    tt.8LBelen\  i.pl.  4S0. 

RELIEF  OF  THE  POOR. 

LneAoMes. 
S;  ne  Order  of  Relief  . 
^  Of  deserted  fMlUe. 
"•  y  TonttoMCf. 

I. 

7%eSieaMies. 

^%4sElii.c.s.  ^.  1.  "  the  oyerseers  are 

1^  to  work  toe  children  of  all  such 

*«ae  parents  shall  not  be  thought  able 

2^p  and  mfdntain  their  children ;  and 

^M  pefBonSy  married  or  unmarried, 

^^hre  no  means  to  maintain  them- 

^^aad  use  no  ordinary  and  daily  trade 

2*  to  |et  their  liring  b^ ;  to  relieye 

1*^  mpotent,  old,  bbnd,  and  such 

^nong  them,  being  poor  and  not 

*atewofk;  and  to  pat  out  poor  child- 

^Wentices.'* 

**^  by 4»Elii.  c2.  §«.  *  the  oyerseers^ 

"^nll  meet  once  a  month  in  the  church, 

^the  Smids^,  in  the  afternoon,  after 

f>^  Mmoe,  to  take  some  good  course 

•ttepfwnises.'* 

*•%  ttEIii.  c.2.  §4.  **  the  justices,  or  any 
^  of  them,  may  send  to  the  house  of 
****«tion,  or  common  gaol,  such  poor 
^^*ia  as  shall  not  employ  themselves 
^"'^ng  to  the  direction  of  the  ovcr- 
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4.  By  45  Blk.  e.a.  {5.  **  the  majority  of  the 
churchwardens  and  oyerseers,  by  leaye  of 
the  lord  of  the  manor,  whereof  any  waste 
or  common  within  the  parish  shall  be 
parcdf  and  by  order  of  sessions,  may 
build,  on  such  waste  or  common,  at  the 
char]^  of  the  parish,  convenient  houses 
for  the  impotent  poor.'* 

5.  By  5Car.l.  C.4.  $S2.  "  the  overseers, 
with  the  consent  of  two  justices,  may  set 
up  any  trade  or  manufactory  for  the 
employment  and  relief  of  the  poor." 

6.  By  1 9  Car.  8.  c.4.  §1.  **  the  sessions  may 
set  poor  prisoners  on  work,  and  expend 
the  profit  arising  from  their  labour  towards 
their  relief;  b«it  no  perish  shall  be  rated 
above  sixpence  a  week  on  this  account." 

7.  By  19Car.».  c4.  §8.  "  the  sheriff,  in 
case  of  sickness  and  diseases  among  poor 
prisoners,  may  proride  proper  places  to 
remoye  t&em  to,  with  the  consent  of  three 
justices,"  ftc. 

8.  By  19  Car. S.  c.4.  $3.  **  the  mayor,  &&, 
who  has  the  custody  of  the  gaol,  of  any 
corporation,  may,  with  the  advice  of  three 
or  more  justices  of  the  corporation,  in 
time  of  infection,  remove  the  prisoners  to 
some  conyenient  place  within  their  juris- 
diction, and  may  rmse  a  stock  to  set  them 
on  work,"  &c. 

9.  By  sWill.  &Mary,c.ll.  §11.  **  there 
shall  be  kept  in  every  parish,  at  the  charge 
of  the  parish,  a  book  or  books  wherein  the 
names  of  all  such  persons  who  do  or  may 
receive  collection,  shall  be  registered  with 
the  day  and  the  year  when  they  were  first 
admitted  to  have  relief,  and  the  occasion 
which  brought  them  under  that  ne- 
cessity." 

10.  By  5  Will.  &  Mary,  c.  11.  $11.  «yeariy 
in  Master-week,  or  as  often  as  it  smdl  be 
thought  conyenient,  the  parishioners  oF 
every  parish  shall  meet  in  yestry,  before 
whom  the  said  book  shall  be  produced ; 
and  ail  persons  receiring  collections  shall 
be  called  oyer,  and  the  reasons  of  their 
taking  relief  examined;  and  a  new  list 
made  and  entered  of  such  persons  as  they 
shall  think  fit  to  allow  to  receiye  collec- 
tion." 

11.  By  9  Will.  &  Mary,  ell.  §11.  ^  no 
other  person  shall  be  allowed  to  have  or 
receive  collection  at  the  charge  of  the 
parish,  but  by  authority  under  the  hand 
of  a  justice  residing  in  the  parish,  or  if 
none  be  there  dwelling,  in  the  parts  near 
or  next  adjoining,  or  by  order  of  quarter 
sessions,  except  in  cases  of  pestilential  dis- 
eases, and  then  such  famines  only  as  are 
infected." 

12.  By  8  &  9  Will.5.  C.30.  §2.  •*  every  per- 
son  who  shall  be  upon    the  collection 
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bookfl)  and  recdra  retiefi  aad  die  wife  and 
chiidi^n  of  such  person,  cohabiting  in  the 

.  same  house,  shaH  wear  a  Ifodge^  as  de- 
scribed in  the  act,  on  pain  of  losing  the 
usual  allowance ;  and  if  any  parish-ofi&cer 
shall  relieve  any  person  not  having  such 
badge,  he  shall  forfeit  20s" 
Repealed  by  50  G.5.  c.  53. 

19.  By  9G.  1.  C.7.  '*  no  justice  shall  (urder 
relief  to  any  poor  person  until  oath  be 
made  before  him  of  some  matter  which  he 
shall  judge  a  reasonable  cause  or  ground 

.  for  having  such  relief,  and  that  the  same 
person  had  applied  to  the  parish  for  re- 
lief, and  was  reAxsed;  and  until  such 
justice  has  summoned  two  of  the  over- 
seers to  show  cause  why  such  relief  should 
not  be  given." 

14.  By  9  Q.  1.  c.  7.  $  2.  ^  the  person  whom 
.  the  justice  shall  order  to  be  relieved,  shall 

be  entered  in  the  books  as  a  person  enti- 
tled to  receive  collections,  as  long  as  the 
x^use  of  such  relief  continues,  and  np 
longer." 

15.  By  9  G.  1.  c.  7.  §  4.  ''  the  churchwardens 
and  overseers,  with  the  consent  of  the  pa- 
rishioners assembled,  on  notice,  in  the 
usual  manner,  for  that  purpose,  may  pur- 
chase or  hire  any  house  or  houses  ro  the 
parish,  and  contract  with  any  person  ibr 

.  maintaining  the  poor  therein." 

1^.  It  has  been  determined  on  this  clause  of 
the  statute,  that  it  is  not  necessary  that  all 
the  churchwardens  and  overseers  of  a  pa- 
rish should  concur  in  contracting  for  the 
maintenance  of  the  poor ;  for  tlmt  a  unajp- 
rity  of  them,  pursuing  the  direction  of  the 

.  statute,  have  this  power,  and  that  the  act 
of  the  majority  shalLbe  binding  and  oper- 
ative against  the  minori^,  R.  v.  Be^sto^ 

i.  pi.  47J. 

17f  By  9  G.  1 .  c.  7.  §  4.  '*  poor  persons  refus- 
ing to  be  maintmned  in  such  nouse  shall  be 
■  put  out  of  the  book,  and  shall  not  be  en- 
titled to  relief  from  the  parish." 

1-8.  By  9G.I.  c.7.  §4.  "  where  a  parish  is 
too  small  to  purchase  or  hire  su^  house 
for  the  poor,  two  such  parishes,  with  the 
consent  of  the  majority  of  their  respective 
parishioners,  and  with  the  approbation  of  a 
justice^  may  unite  in  purchasing  or  hiring 
such  house  for  the  maintenance  of  their 
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19.  B|y  9G.I.  c.7.  §4.  '*  an^  poor  persons 
belongiiig  to  the  respective  parishes  so 

•  uniting,  who  shall  refuse  to  be  lodged  and 
maintained  in  such  house,  shall  be  put  out 
of  the  collection  book,  and  not  be  entitled 
^  relief." 

20.  By  9  G.  1.  c.  7.  §  4.  **  the  churchwardens 
and  overseers  of  ai^  parish,  with  the  con- 
sent of  the  major  part  of  parishioners 


where  such  home,  shall  be  poschaied  or 
hired,  may  contract  with  the  overseers  of 
any  other  parish  for  the  maintemuice  of 
their  poor. 

21 .  By  9  G.  1.  c.7.  §  4.  "  and  in  caseany  poor 
person  shall  refuse  to  be  so  maintainea,  he 
shall  be  put  out  of  the  book,  &c." 

22.  But  by  9  G.l.  c.7.  §  4.  **  no  poor  person, 
his  children,  or  apprentices,  shall  acquire  a 
settlement  in  the  parish  to  which  he  shall 
remove  to  be  maintained  in  such  poor 
house." 

2i.  By  16G.2.  c.18.  "justices  may  act  in 
matters  for  the  relief  and  mainteri^noe  of 
the  poor,  although  they  are  chargeable 
vrith  the  rates." 

24;  By  17G.2.  C.38.  "overseers  may  act 
alone  for  the  relief  and  maintenance  of  the 
poor  in  places  where  there  are  no  church- 
wardens^" 

25.  By  9  G.  5.  c  37.  {  7.  "  if  any  chuTchwar- 
den  or  overseer  shall,  knowingly,  make 
payments  to  the  relief  of  the  poor  in  base 
or  counterfeit  money,  or  in  other  than  tbe 
lawful  money  of  Great  Britain^  he  sfiall  for- 
feit not  less  than  1  Of.  nor  more  than  20f .[* 

26.  By  30  G.  3.  c  49.  "  any  justice,  phvo- 
cian,  surgeon,  or  apothecary  authorised  bj 
such  justice,  or  ,the  officiating  cler^man 
of  the  parish,  authorised  as  aforesaid,  may 
at  all  times  in  the  day-time  visit  the  work- 
house, and  examine  the  state  and  condi- 
tion of  the  poor  therein,  and,  if  there  be 
cause  of  complaintmay  certify  the  same  to 
the  next  quarter  sessions,  whp  shall  order 
the  grievance  to  be  redressed." 

27.  By  50^.  3.  c.  42.  §.2.  "  if  the  poor  arc 
afflicted  by  any  contagious  distemper,  the 
justice  of  the  division  may  afibrd  immediate 
relief:" 

2^  But  jthis  act  shall  not  extepd  to  incorpo- 
rated districts. 

29.  By  36  G.  3.  c.  23.  "  the  overaeers,  either 
by  a  majority  at  a  vestry  meeting,  or  by  an 
order  from  a  justice,  may  distnbute  luui 
pay  collection  and  relief  to  industrious 
poor  persona  at  theu*  own  houses,  if  they 
be  in  ill  health  or  bad  circumstances, 
although  such  poor  persons  may  reAise  to 
gf>  into  the  work-house." 

30.  By  36  G.  3.  c.  25.  justices  may  order 
relief  to  be  given  to  poor  persons  at  thdr 
own  houses, 

31.  By  36  Q.  3.  c.  23.  the  cause  of  affbrdieg 
such  relief  must  be  stated  in  the  order. 

32.  This  act  not  to  extend  to  inoorpojoalAd 
districts. 

38,  Justice  to  order  parochial  reliBf  to  debt- 
ors in  such  gaols  as  are  not  county  gabU, 
not  exceeding  O^Lper  diem,  5t  G.  3.  c.  IfiO. 
§1,2. 

34.  Overseers  may  cause  legal  settlement  01 
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{II.  Order  of  relief. 


debtor  tt^te  Meerudned,  but  ot&ir  6f  re- 
noral  to  be  mpended  while  ddbtor  is  im- 
priKNied^  59G.5.  C.16p.  §3: 
SS.  Order  of  renoral  to  be  served  on  the 
OTOieen  of  the  poor  of  prisoner's  parish 
ivbo  dull  reijay  the  expense  attending  the 
psDper,  sod  in  case  of  refusal  the  money 
smeed  to  be  levied,  by  distress,  Id, 

9K  Appes!  allowed   to   qoarter   sessions, 

IK/  Ak 

91.  la  case  pauper  has  no  legal  settle- 
Deot  IB  En^kmd  or  WtieSy  aHowance  shall 
bepud  oat  of  county  rate.  Id,  §  7. 

^  nourtjr  in  goods,  &c.,  provided  for  the 
tneotibe  poor,  to  be  nsted  in  overseers, 
BOl  Is  repeal  provisions  in  local  acts, 
«G.S.C,157.$1. 

Si.  Aridi  oificer  may  cause  goods,  &c.,  to  be 
mAiBLId.%% 

^  feaftj  not  less  than  \L^  nor  more  than 
X,  on  persons  buying  or  recdving  into 
pvB  anj'property  provided  for  the  poor 

'  bf  psridi  officers,  or  defacing  marks,  Id. 

*  ,iSL 

%  Qb  HOD-p^metit  of  pendty,  offenders  to 

i  k  comrnkted  to  gaol  for  not  exceeding 

^tao  calendar  moimis,  Id.i6kL 

i|.  Persons  d»sconding  with  workhouse  pro- 

' '  fotf,  upon  being  convicted,  shall  be  com- 

'  aitted  to  eaot  lor  three  calendar  months, 

*  UibiL 

P  Msik  or  stamp  on  artides  to  be  evidence 

f^^  the  r^t  of  piioperty :  9uch  mark,  ftc., 

^  lot  to  be  put  on  the  outside  of  wearing 

fWdjIdiUd, 
^  The  time  for  which  justices  may  order 

1^  to  poor  persons  at  their  own  homes 
i  cttendeif  to  any  period  not  exceeding 
!•  4r months  fixwi  date  of  order,  5SG, 9. 

4U7.§5. 
^  Imtioei  im&hig  such  orders  may  direct 
''.ivpiyraent  of  the  reiidf  to  be  discon- 
■^m^I±ibid. 
^Qmdon  of  aSowance  in  certain  cases, 

^^yfcte  guflty  of  misbehaviour  in  work- 
■^nay  be  committed  iot  any  period 
^Ctteeding  twenty-one  days,  55  Q,  5, 

Ct  not  to  be  eoncemed  in  contracts, 
^«h9st  in  ofiee :  penalty  lOOl.    Ex- 

^fkns  in  oerCuB  cases,  55  G.  5.  c«  1 57.  §  6. 

^Ipticc  of  eoBtracts  for  supplying  work-> 
!*■«  to  be  inserted  in  one  or  more  news- 
Pf^  previous  to  meeting  of  overseers 
•^^toiBto contracts, 65 (?.s.  c.  157.  §  7. 

*^"fiMn«  the  poor  by  chains  or  mana- 
•mdawlul,  ssG,9.  clfld, 

*'•  vssei  in  vyd,  pgH^f  may  \^  ordered  by 


I     mcor^rated  parishes  wlthoQt  previous  ap- 
plication to  visitor,  59 G.  5.  c.  IS.  §  S7. 
52.  Ov&veers  empowered  in  certain  cases  to 
give  relief  by  way  of  loan  only,  59  G.  5. 
c.12.  §29. 

59.  Pensions  for  service  in  the  navy,  army, 
&c.,  may  be  assigned  in  certain  cases,  where 
relief  has  been  |;iven,  for  the  indemnity  of 
parishes.  Pension  assigned  to  be  paid  to 
churchwardens,  &c.  Such  assignments 
void  by  death  of  pensioner  before  the  day 
of  payment,  59  G.  7.  c  1 2.  §  50. 

54.  Justices  may  order  payment  to  overseers 
of  the  pensions,  &c.,  of  persons  leaving 
their  families  chargeable,  59  G.  3.  c.  1 2.  {  5  ] . 

55.  Justices  empowered  to  order  payment  of 
seamen's  wages  for  indemnity  of  parishes, 
where  wife  or  family  of  seaman  became 
chaiigeable  to  parish,  59  G.  9.  c.  12.  ^  32. 

II. 
Of  Ae  Order  of  IMief, 

59.  Parish  officers  are  bound  to  take  care  of 
casual  poor;  and  if  a  person,  not  a  parish 
officer,  takes  core  ot  a  person  coming 
within  that  description,  and  for  whom  the 

Earish  officers  would  be  liable  to  provide^ 
e  has  a  right  to  recover  against  them  the 
expenses  incurred  on  such  an  occasion, 
Smrnons  v.  WUmott,  i.  pi.  475. 

57.  Overseers  of  the  poor  are  bound  to  en- 
deavour to  find  work  for  the  able-bodied 
poor  who  are  out  of  employment,  R.  v. 
CoUett,  i.  pi,  477. 

58.  Quare^  Whether  they  can  l^aJiy  give 
relief  to  such  person,  otherwise  than  by 
setting  them  to  work  and  paying  them  for 
their  mbour.  Id.  ibid. 

59.  One  order  of  relief  of  poor  prisoners  can- 
not be  made  on  the  two  statutes  of  43  Eliz. 
c.  2.  and  19  Car.  2.  c.  4.  Eaton  Bridge  v. 
Wederham,  ^    i.  pi.  458. 

60.  Poor  persons  cannot  be  relived  out  of 
theic  own  parishes ;  and  therefore  if  a  poor 
person  be  settled  at  A.  but  reside  at  B.  an 
order  made  on  the  overseer  of  J.  to  relieve 
the  pauper  in  the  parish  of  B,  is  bad, 
C^ypton  V.  Ravistockf  i.  pi.  459. 

61.  An  order  of  relief  must  state  that  the 
person  in  whose  favour  it  is  made  is  a  poor 
and  impotent  person,  R,  v.  Hai/worth, 

i.  pi.  460. 

62.  The  sessions  cannot  order  the  new  over- 
seers to  pay  to  the  old  overseers  monies 
expended  in  law  charges,  R,  v.  Chichesier, 

i.  pL  462. 

65.  An  order  upon  overseers  to  pay  so  much 

money  to  a  surgeon,  for  taking  care  of  a 

pauper,  is  bad,  R,  v.  SvMy         L  pi.  461. 

64.  An  order  of  two  justices,  made  ii])on  an 

i  2 
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justices  had  jurbdictian;  it  not  difltioctly 

appearing  for  which  of  the  two  counties 
of  Warwick  or  Coventry  they  were  autho- 
rized to  acty  R,  V.  OiUverM  CotoHy 

ii.  pl.789» 
18.  So  where  an  order  **  WUU  to  wit,"  was 
directed  to  the  overseers  of  Ihnhead^  in 
the  county  of  WUts,  and  to  the  overseers 
of  Moor  Critchell,  in  the  county  of  Dor- 
»ety  stating  that  complaint  had  been  made 
by  the  overseers  ofDonkead,  in  the  coun- 
ty of  Wilts  aforesaid,  to  us,  &c.,  two  jus- 
tices of  ^^  said  county,  it  was  held  a  nul- 
lity, for  there  being  two  counties  men- 
tioned before^  they  ought  to  have  ex- 
pressly stated  for  which  of  the  counties 
they  were  justices,  R.  v.  Moor  Critcheil, 

ii.  pi.  790. 

.19.  The  justices  cannot  send  a  pauper  to  an 

extra-parochial  place  which  nas  not  the 

face  of  a  parish.  Bridewell  v.  CHerkenweUy 

ii.  pi,  776. 

20.  Nor  to  a  hamlet  within  a  parish  unless  it 
is  a  township  or  vill,  R.  v.  Tamworth, 

ii.  pi.  785. 

21.  Nor  to  a  place  which  does  not  maintain 
•  its  own  poor,  R.  v.  Swalcliffe,    ii.  pi.  786. 

22.  The  justices  cannot  remove  a  pauper 
from  an  extra-parochial  place.  Forest  of 
Dean  v.  Linton,  ii.  pi.  777. 

25.  The  justices  may  send  a  woman  to  her 
master  with  whom  she  lived  as  a  hired 
servant,  R.  v.  Gravesend,  ii.  pi.  778. 

24.  The  justices  must  remove  a  pauper  to 
the  place  of  his  last  legal  settlement ;  for 
they  cannot  order  the  parish-officers  of 
such  place  to  relieve  him  in  the  parish 
where  he  resides,  CSypton  v.  Ravistock, 

ii.  pi.  779. 

25.  Where  the  unemancipated  daughter  of 
an  Irishman,  not  having  acquired  any  set- 
tlement of  his  own  in  England,  became 
pregnant,  being  unmarried,  and  as  such, 
wad  actually  chargeable  under  55  G.  3. 
c.  101.  §  6. :  Held,  that  this  did  not  make 
the  father  and  the  rest  of  his  family  re- 
moveable  by  a  pass  into  Ireland  under 
59G.S.  c.  12.  §33.,  but  that  the  daugh- 
ter might  be  removed  by  an  order  to  me 
place  of  her  birth  in  England,  R,  v.  White' 
haven,  '        ii.  pi.  793. 

d6.  Where  a  district  previously  extra-paro- 
chial was,  by  an  act  of  parliament,  made 
a  township,  and  it  was  provided,  that  from 
thenceforth  it  should  maintfdn  its  own 
poor,  and  repair  its  own  roads,  and  have 
the  like  powers,  privileges,  and  immuni- 
ties, and  be  subject  to  the  same  regular 
tions  as  other  townships  within  the  county: 
Held,  that  this  clause  was  prospective 
only,  and  that  a  bastard  bom  witniu  the 
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dirtrict  prfYi(Mirijr  to  eh«  MMisig  of  tte 
act  was  not  settled  tber^  M*  v.  Oakmne, 

n.  pL794. 

27.  The  justices  .cannot  umk^  an  order  of 
removal  *'  to  continue  till  the  next  ses- 
sion," Braitar  v.  Usley,  il  pl.  780. 

28.  If  the  two  justices  make  an  order  im* 

5rovidently,  tney  may  grant  v^sufertedeast 
^ancras  v.  Rumbpld,  ii.  pl.  781. 

29.  A  single  justice  may  receive  the  con- 
plaint  of  the  overseer,  but  two  iastioei 
must  make  the  order  oC  removal,  B*  v* 
Westumd,  ii.  pl.78«. 

30.  And  such  order  must  be  signed  by  ^ 
two  justices  in  the  presence  of  eaph  other, 
R.  V.  Howarth,  iL  pl  888. 

31.  But  an  order  of  removal  ngned  >y  two 
justices  separately,  and  in  difi^at  ootm- 
ties,  is  only  voidable  and  not  vaid,  jB»  v. 
Stoifold,    .  ii.  pi.7«»- 

32.  An  alteration  made  in  an  order  of  re- 
moval by  one  justice  in  the  preseace  of 
the  other,  does  not  vitiate  the  order;  as 
an  alteration  made  by  one  of  the  magis- 
trates immediately  aner  the  order  vbs 
signed  by  both,  but  in  the  presenqe  of  tbe 
other,  and  before  it  was  delivered  .to  the 
parish-officers  to  be  executed,  althovg^  it 
was  not  re-sealed  and  re-delivered  by  the 
justices  after  the  alteration ;  for,  by  Lord 
Kenyon,  such  an  alteration  would  not 
vitiate  a  much  more  serious  instrupient 
than  this ;  a  tparrant  by  which  the  life  of 
a  person  is  to  be  decided,  ^  v.  Llanwi^^ 

ii.  pL  787. 

33.  The  two  justices  cannot  remove  more 
than  one  family  by  the  same  order,  Cheuh 
Ion  V.  Compton,  ii.  pl*  785. 

34.  If  a  parish  lie  within  two  counties,  sod 
an  overseer  be  appointed  by  the  justices  of 
one  of  the  counties,  any  two  justices  wax 
remove  a  pauper  into  that  part  of  thepaw 
for  which  no  overseer  is  particularly  ap- 
pointed; for  as  to  this  purpose,  the  persoo 
chosen  by  the  one  coun^  tsthe  overseer  of 
the  whole  parish,  R,  Y.Merevml,  ii.  pl.  7^^* 

35.  But  if  two  justices  make  an  order  of  re- 
mo  val  improvident^,  they  may  superttde 
the  order,  Pancras  v.  Rumbold,  ii.  pl.  781. 

in. 

7%<?  Style  of  the  Justices. 

36.  An  order  of  removal  need  not  state  that 
the  justices  were  of  the  division  where  ib^ 
pauper  lived;  for  the  stat.  13&  l4C;Br.2. 
c.  1 2.  is  in  this  reapeet  only  directory*  Ano- 
nymous, ii.  pl.795. 

37.  But  before  the  statutes  of  26  G.  2.  c  27. 
and  7  G,  3«  c^  21.  it.vits  neceseary  to  stati 
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ooeofdiffjurtioeiiigiilng  nh  order  of  re- 
aofal  to  be  of  the  qmohuKj  MHgiion  v. 
JMh,  ii.  pi.  797. 

98.  nie  jasdces  roust  be  styled  in  the  order 
*  jtAa  of  tie  peace  "  R,  ▼.  Upttm^ 

ii.  pi.  796. 

99k  Attd  tfa^y  nnist  be  styled  justices  of  the 
poee  *  IK  and  job  Me  county ;  for  tu 
order  sbttiiig  them  to  the  justices  of  the 
pern  in  the  ooun^  only^  is  bad,  R.  v. 

Moi,  ii.  pi.  798, 

tt.  So  ifm  order  be  directed  to  the  officers 
of  ttro  diflereDt  parishes,  and  the  justices 
betted  to  be  justices  '*for  the  county 
i^Weiii^'*  it  is  bed.  A.  v.  Siepiuy, 

VL  pi.  799. 
fl.  lliinfere  an  order  directed  to  the  over- 
Mn  of  JeAmriA,  in  the  eouoi^  of  Wrn^ 
M^  sod  to  the  overseers  of  ^w^  in  the 
ODoolj  and  city  of  Coventry^  stating  that 
conplaut  had  been  made  by  the  over- 
^d  Bedworth^  ••  to  us,  &c.,  two  of  his 
■^est^s  justices,^  Uu  county  qforenud^* 
tMbeld  a  nullity;  because  it  does  not 
Uicdy  appear  for  which  of  the  two 
ttwties  they  were  appointed  to  act,  R.  v. 
flftw«  Ojton,  ii.  pi.  789. 

ft  For  where  two  counties  have  been  men- 
Awed  m  an  antecedent  part  of  an  order 
o^niiioTa}|^die  justices  making  the  order 
nut  state  themsdvesr  to  be  justices  of  the 
praper  ooonty ;  it  not  being  sufficient  to 
doei^  themselves  justices  of  the  peace 
■  |od  for  the  taid  county,  althougn  the 
peper  coonty  be  named  in  the  mai^, 
iadbe  also  named  Itut  before  such  descrip- 
*»of  the  juttices,  R,  r.  Moor  Critchelt, 

ii.pl.  790. 

••Bat  aa  order  of  removal  stating  the  jus- 

^to  be  justices  of  the  peace  in  and  for 

Be  county,  by  the  common  appellation 

jfAfeeoonty,  as  **  Sfkropshire**  instead  of 

At^"  is  suffiqient,  R,  v,  Madeiey, 

ii.  pi.  800. 
^^where  two  jnstices,  in  an  order  re- 
*^  Jbm  Dt^  from  Andover,  in  the 
?^  of  Southampton,  to  Lnmboum  in 
■j»  county  of  Berht,  stated  themselves 
■  *  *  two  of  his  maiest/s  justices  of  the 
f^  for  the  borough  or  town  and  parish 
"AAmsr,"  Ac.,  it  was  hrid  good,  R.  v. 
^■**r|  ii.pl.  801. 

IV. 

Of  the  Com^ka, 

*•  Aa  order  of  removal  must  state  that  it 
*^>Mide  upon  con^kmt;  for  it  is  the 
**pWnt  that  give*  thejustices  authority 
J^Tflttove,  and  is  therefore  not  matter  of 
*nn  only,  but  of  substance,  R.  v.Hareley, 

ii.pl.  811. 


4«.  And  iherelbre  the  ae«ioM  cannot 
amend  tins  defect  vnder  the  5G.  f.  e.  19. 
Great  Bedum  v.  WUcoi,  ii.  pi.  819. 

47.  The  order  must  not  only  state  that  it 
was  made  on  contftamt  but  that  it  was 
madeon  the  complaint  ciihepariih'cfficere, 

.  Wetton  Rwert  y.  St.  Petcf^M,      li.pl.  809. 

48.  But  if  the  order  refer  to  the  person  by 
whom  the  complaint  was  made,  it  is  suf- 
ficient, Rn  V.  Kvddemanuter,       •  ii.  pK  804. 

49.  And  it  has  been  held,  that  an  order  t>f 
sessions  beginning  '*  upon  hearing  the 
appeal  of  Burcot,  shall  be  intendea  "  the 
inhabitants  of  Burcot**  R,  v.  Burcot, 

ii.  pi.  941. 

30,  And  the  jostlees  can  only  remove  those' 
persons,  of  whom  the  parish  officers  com* 
plain  as  likely  to  become  chargeable,  R.  v. 
Neunngton,  ii.  pi.  807. 

51.  Anx>rder.  of  removal  made  upon  -com* 
pfaiint,  that  M.  S,  the  wife  of  W.  51,  who 
IS  absent  fi<om  her  is  come  to  inhabit,  &c. 
and  is  now  with  child  which  Is  likely  to 
be  born  a  bastard,  adjudging  the  said  M.  S, 
to  be  actually  diareeable  was  held  suf^ 
flcient  in  forpi,  although  the  complaint 
did  not  state  that  the  pauper  wa§  actually 
chai^eaUe,  A.  v  Irukip  wUk  Sowerby, 

ii.pl.  814. 

59.  And  order  of  removal  made  on  the  com- 
plaint of  the  churchwardens  and  overseers 
of  the  borough  of,  &c.,  is  good ;  for  though 
a  borough  may  consist  of  several  parishes, 
and  so  uncertain  to  which  parish  tne  order 
relates,  yet  that  shall  not  be  intended, 
Maedetfield  v.  LeithfMi,  ii.  pi.  802. 

59.  An  order  directed  to  the  parish  officers 
of  two  parishes,  stating,  that  **  whereas 
complaint  has  been  made  by  you  unto 
us,"  &c.,  without  stating  which  of  the  two 
parishes  made  the  complaint,  is  good; 
tor  if  both  complain,  it  must  be  upon  the 
complaint  of  the  right  parish,  Spalding 
V.  St,  John  Baptitty  ii.  pi.  805. 

94.  And  the  complaint  roust  be  necessarilv 
intended  to  be  made  by  that  parish,  which 
was  aggrieved  by  the  residence  of  the 
pauper,  Hortham  v.  Henfield,     ii.  pi.  809. 

5S%  An  order  of  removal  was  statea  to  be 
made  **  upon  hearing  the  differences,  al* 
legations,  and  proofs,"  ftc,  and  the  court 
held  the  order  bad,  for  these  words  are 
not  tantamount  to  a  contplakit^  Shagfbrd 
V.  North  Bovev,  ii.  pi*  806. 

58.  An  order  of  removal  also  must  show, 
that  the  persons  to  be  removed  by  it 
actually  came  into  the  parish,  and  en- 
deavoured  to  settle  there,  it.  v.  Souths 
Marttcn,  ii.  pl.810. 

57.  Therefore  when  an  order  set  forth,  that 
•*  JI.  Tate  and  his  wife  do  endeavour  to 
intrude  into  the  parish  of,  &c.,   and  are 
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likelv  to  become '  chargeBble^"*  it 
..  quaaaed;  for  itnleu  my  bed  actually 
come  into  the  parish,  there  could  not  be 
any  likdibood  of  their  becoming  charge- 
obley  R,  ▼.  CrrafkoMy  ii.  pi.  808. 

51.  An  order  of  remoral  need"  not  ttate  in 
termsythat  the  complaint  was  made  on  oath, 
R.  V.  SUmdith,  ii.  pi.  81S. 

59.  For  if  the  order  state  ^  upon  due  proof 
thereof  we  do  adjudge/*  &c.y  it  is  suffi- 
cient,  md.  noiii. 

V. 

Of  the  Exandttotiotu 

60.  Persons  complained  of  ought  to  hare 
notice  of  the  oomplainty  and  to  be  heard 
against  it  before  they  are  remoTed;  for 
though  it  is  not  absolutely  necessary,  it 

,  is  fit  It  should  be  done,  Anoiiymoui, 

ii.pl.  815. 

^.  The  examination  must  be  taken  by  die 
same  two  justices  who  sign  the  order  of 
removal,  R.  v.  Wjfke»^  ii.  pi.  818. 

€2.  And  they  must  take  the  examination, 
and  sign  the  order  in  the  presence  of  each 
other,  J2.  v.  Howarth,  it  pi.  83S. 

63.  Therefore  an  order  of  removal,  stating 
that  the  examination  was  taken  ^  before 

.  «tf,  or  one  of  us,"  is  bad,  Wtare  v.  iS'^on- 
steadj  ii.  pi.  816. 

64.  So  also  an  order  of  removal  nrade  by 
two  justices  in  the  (Hresence  of  each  other, 
on  an  exammation  taken  and  transmitted 
to  them  by  justices  of  another  county, 
is  bad  J  although  such  examination  be 
verified  by  oath  that  it  was  duly  taken, 
R.  V.  Coin  SL  Akimn\  ii.  pi.  82 1 . 

65.  Formerly  the  ^nertd  declarations  of 
a  pauper  respecting  his  settlement,  were 

.  admitted  in  evidence  to  prove  his  settle- 
ment, R.  V.  Bur^f  ii.  pi.  8S5. 
&  P.,  R.  V.  Si.  Sepukkre,       iL  pL  826. 

66.  But  now  if  two  justices  take  the  «r- 
aminaiion  of  a  pauper  relative  to  his  set- 

.  tlement,  but  do  not  remove  him,  and  the 
pauper  afterwards  die  or  become  huane, 
two  other  justices  cannot  remove  his 
family  on  such  examination,  R.  v.  Erii^ 
weil,  ii.  pi.  838. 

67.  Nov  is  an  ex  parte  examination  in 
writing  of  a  pauper,  taken  on  oath  before 
two  magistrates  for  the  purpose  of  re- 
moving nini  to  the  place  of  his  settlement, 
admissible  evidence  upon  an  appeal  against 
an  order  of  removal,  on  the  ground  o£  the 

.  fouper  havrng  absconded  between  the  noHce 
.  of  appeal  and  the  trial  (^  it  before  the 
quarter  sessions,  although  the  respondents 
had  used  due  diligence,  but  without  effect, 
to  procure  the  attendance  of  the  pauper 
as  a  witness,  he  not  having  been  heard  of 
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from  the'  time  of  fab  absoonAig,  JELv. 
Newnham  Cowrtney,  ii.  pi-  829. 

68.  Neither  the  hearsay  of  a  panfjer  whoi» 
dead,  nor  his  ex  parte  exammation  takes 
in  writing  before  magistrites  fioudung  h» 
settlonent,  are  admissible  evidence  of  mai 
settlement,  after  his  death,  R.  v.  Ftrry- 
Mdge,  ■•  P*-  »!• 

69.  Therefore  vriiere  th«  qeestion  w 
whether  the  pauper  was  settled  by  wtn 
at  Chadderton,  and  he  deposed  on  1im«- 
amination  that  he  had  heard  Mi  wwff, . 
who  had  been  dead  some  years,  lay  ttat 
she  was  relieved  by  the  parish  of  C*«Mflr. 
tony  the  evidence  being  hearsay  was  wafr 

.  missible,  R.  v.  ChaddertoUf        n.  pi.  83(K 

70.  So  where  the  examination  of  the  panpff 
stated  •*  that  her  husband  hadirforwedkr 
before  he  died,  that  his  last  le^  Kttf^ 
ment  was  at  JbergwUly,  by  hiring  m 
service  by  the  year  to  one  /.  H.  "**J^ 
it  was  held  inadmisrfble,  as  was  .«^  *^ 
husband's  examination  before  his  dea^ 
in  which  he  had  positively  sworn  that  te 
settlement  was  at  AbergmOsfy  R- f  ^'"^ 
gwillyy  ii.  pi.  838. 

71.  But  it  seems  that  the  dying  dedaratwoa 
of  a  pauper  on  his  deaOi  bed  respedUB 
his  settlement  are  good  evidence;  W 
such  testimony  is  untformly  recetvedia 
criminal  cases,  R.  v.  Bury,  ^    ii-  pl»  89i 

73.  But  an  order  of  removal  ngn^  ^  *** 
justices  separately,  and  in  different  coun- 
ties, is  not  void,  but  only  voidable  by  appeal 
to  the  next  seasionsy  R.  v.  Stotfold, 

ii.  pi.  788< 

73.  It  is  not  necessaiy  to  state  in  an  orda 
of  removal,  that  the  pauper  was  soiii' 
moned,  R.  v.  Wykes,  iL  P^-  8^' 

74.  It  is  not  necessary  in  all  cases  to  Mf 
that  the  pauper  was  examined;  butifi 
can  be,  it  is  fit  it  should  be  so,  tfaoogl 
not  absolutely  necessary.  Anonymous, 

ii.  pi.  811 

75.  Therefore  an  order  stating,  *  "WhffW 
we,  the  said  justices,  upon  examination  \ 
the  premises  upon  oath,  and  other  circufl 
stances,  do  adjudge,  &C.,"  is  good,  A^ 
Bagworth,  ii.  pL  8* 

76.  S^  also  an  order  stating  that  it  was  am 
on  due  exanmuttion  is  good,  without  sta 
ing  that  the  examination  was  ^w  ^ 
Mungerhunger  v.  Warden,         ii.  pl«  81 

77.  So  also  an  order  stating  it  to  have  ba 
made  upon  due  consideration  instead 
examination,  is  good,  R.  v.  Fetherton, 

iLpL8S 

78.  So  also  an  order  of  removal  of  thr 
children  under  the  age  of  seven  yea 
stating,  '^  we  the  said  justices,  upoja  d 
proof  made  thereof,  as  well  upon  the  i 
amination  of  Elizabeth  their  grandmoik 


Il^frnd^ik  iW.] 


MGBafr. 


[VI. 


••otkriiiB,'*Ack  is  fOody  Ji.  V.  JftwU^ 
4Hy,  u.  ^.  8S4. 

79.  i  pauper  who  rdiucf  od  \m  examination 
to  osswer  a  pfoper  qpetdoUf  may  be  oom- 
otoed  by  tbe  iiu^;istraiC8  **  until  he  ibaU 
mo;*'  JL  T.  Jaekson,  ii-  pl«  887. 

VI. 

Ml  Tbe  justices,  in  an  order  of  removal, 
jUKt  expressly  ▲ojitdge,  that  the  place  to 
«^  tbe  pauper  is  ordered  to  be  removed, 
k  the  place  of  bia  last  le^  settlemeot, 
,Advt.  Anmdd^  ii.  pi.  8J5. 

81,  Tmbre  where  a  ton  was  removed  to 
tkjinh  of  Middleham^  on  an  adjudica- 
tin  (hat  Middleham  was  the  last  legal 
Mttfeaient  of  the  Jalhcr^  the  order  was 
jpshed;  for  the  settlement  of  a  father 
'  fi  not  absolutely  necessarv  to  the  settle- 
flat  of  his  SOD,  22.  ▼.  MiadUkamj 

ii.  pL  642. 

tt  So  where  the  justices  ordered  the  pauper 

to  be  removed  to  A.  at  the  j^ace  of  nis 

htt  Ic^al  settlement;  for  this  is  no  adju- 

icatioQ  that  A.  u  so,  R,  v.  Wettwood, 

ii.  pi.  649. 

9i  So  where  the  adjudication  was  tnat  the 

*  jiittia  were  likely  to  become  chamable, 

vftboiit  sayiQg  to  which  parish ;  tor  the 

ftuish  Is  not  escpressed,  and  it  cannot  be 

sBpGed;  an  express  adjudication  being 

.tteceHary  in  some  words  or  other,  Uffctdm 

t  CSiikifdon,  ii  pL  653. 

H.  So  an  order  reciting,  *'  Whereas  B.  is, 

u  we  are  credibfy  informed^  the  place  of 

Vil<^  settlement,"  was  quashed;  for  it 

ttigfit  to  have  been  distinctly  averred  that 

^  was  the  place  of  the  pauper's  last  l^gpd 

•tttlcmeat,  Trowbridge  v.  iVctttm, 

ii.  pi.  634. 

Atlie  words  ^  legal    settlement,*'    and 

*hit  1^  settlement,"  are  said  to  have 

m  held  of  the  same  import;  because 

7  my  new   settlement  the  preceding 

^^M^t  b  discharged,       Id,  Ml,  noiit, 

*^^ID  order,  **  and  we  do  also  adjudffe 

Jv.Ae /<»/  l^al  place  of  the  said  A,  B» 

j[atCm  the  county  of  D."  leaving  out 

^fiotdtettlement,  is  bad,  22.  v.  Wamhilly 

ii.  pL  652. 

«r«So  the  order  must  adjudge  that  the 

.pMiswere  R&eiy  to  become  chargeable; 

w  stating  them  as  complained  of^by  the 

pandkoflScers  as  likely  to  become  charge- 

afaK  is  not  sufficient,  Suddlecamb  v.  JSur- 

.■■•»  ^  iLpl.  636. 

••  And  if  the  person  to  be  removed  be  a 

onificatc  person,  the  justices  must  adjudge 

™at  he  is  actually  chargeable.  Maiden  v. 

'^'rfwW,  ii.  pi.  839. 


80.  BMt  laobn  Older  ia.good  wkfaout  tiaiiu 
iitt  that  Um  certificate  was  allowedf  R,  ▼. 
Nevdtm^  ii.  pL841. 

9a  An  order  of  reaoval,  adjudging  a  pauper 
to  be  Ust  legally  settled  in  the  parish  oC 
A*t  and  ordmoc  him  atid  MtfBtmify  to  be 
removed,  is  baa,  because  lum  amttat  who 
are  Ua  &milv,  R,  v.  Jokmom,    ii.  pi.  837. 

91.  But  an  order  adjudging  a  panper  to  be 
aettled  at  the  parish  of  if.,  and  ordering 
him  and  hi*  uije  and  his  txm  of  one  vcar 
old  to  be  removed  to  the  said  parish,  is 
good,  KfAey  v.  KmgiAwry,         ii.  pi.  851. 

98.  An  order  of  removal  to  reroeve  a  wife^ 
**  and  whereas,  on  oath  made  bv  the  odd 
JS.  F^  it  appeus  that  her  buaband  waa 
last  Iqially  aettled  at  U,\  these  therefixe, 
&c"  is  bad ;  for  there  is  no  adjuAeafym 
that  the  husband  waa  last  l^galljr  aettled  at 
^.,  R*  ▼.  l^MahMy,  u.  pi.  63d. 

95.  An  order  of  removal  atatmg  tnat  the 
person  to  be  removed  **  toUl  become 
chargeable  if  permitted  to  abide,"  is  bad, 
Anot^mout,  iL  pL  843. 

94.  An  order  acyudging  that  the  person  '*  ia 
likdy  to  become  chargeable,  as  we  are  in- 
formed," is  bad,  R.  v.  Waitham  Magita, 

ii.  pT.  644: 
95*  An  order  atatiiig  that  the  pauper  is  set- 
tled at  such  a  parish,  **  according  to  our 
knowled^,"  is  biad,  R.  v.  Si,  Mar%f  Ottery, 

ii.  pi.  646. 

96.  An  order  of  remo^  stating  that  **  on 
eauuninatjon  we  do  believe  the  same 
to  be  true,"  without  making  an  adjudica- 
tion, is  bad,  StaUmgburgh  v.  Haxkew, 

ii.  pr.  848. 

97.  An  order  stating  that  the  pauper  may 
become  cbaigeable,  is  bad*  Teelby  v.  Wi' 
lertan,  ii  pi*  850. 

'98.  So  an  order  stating  that  the  pauper  is 
likely  to  become  cbai]^eable,  witnout  aay- 
ing  to  what  parish^  la  bad,  UJvulm  t. 
CUtthydon,  u.  pi.  653. 

99.  But  an  adjudication  that  the  paupers 
hace  become  chargeable,  importa  that  they 
are  cha^eable  to  tne  parish,  R,  v.  Honiton, 

ii.  pi.  654. 

100.  So  also  in  an  order  the  words  *<  mAo 
are  likely  to  become  chargeable"  amount 
to  an  adjudication,  i2«v.  J2ocM/,  ii.  pi.  845. 

101.  A  conditional  order,  as  an  order  to 
remove  a  poor  man,  **  except  be  find  a^ 
curity  to  be  allowed  by  the  aaid  juatices," 
is  bad,  Oakham  v.  WhUiietea,     ii.  pi.  840. 

102.  An  order  of  justices  removing  nurse 
children  to  their  derivathe  tettlemeTdt, 
without  taking  notice  of  the  deaths  or  ad- 
judging the  place  to  which  they  are  re- 
moved to  be  the  settlement  qf  their  pa» 
renUj  is  good,  R.  v.  Ruckiebury, 

ii.  pi.  856. 
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109*  An  tittdetHmefih^awS/^UyhermMeH 
MM/eMfffU;  without  tftating  Chat  her  hiis- 
btnd  was  dead,  or  that  he  could  not  be 
found,  or  that  he  had  not  gained  a  settle- 
ment, is  good,  R,  v.  MytoHf       ii.  pi.  855. 

S.  P.  R.  V.  Higher  fVoHott,    ii.  pi.  112. 

See  also  R,  ▼.  Hinxworik,     ii.  pi.  115. 

See  also  R.  v.  Leighy  n.  pi.  116. 

S6e  also  R.  y.  Woodrfotd^     ii.  pi.  118. 

See  also  JS.  v.  Hedtor,  ii.  pi.  119. 

104.  So  an  order  of  removal  of  /  S,  and  B. 
his  wife^  made  upon  the  exarnination  of  the 
tuife^  adjudging  that  they  ialely  eame  into 

-  the  parilh  mK,,  and  are  likely  to  become 
ch^ki^abie  to  it,  and  were  last  legally 
settled  in  Jf.,  is  good  npon  the  face  of  it, 
and  conctnsive  upon  the  parish  of  M.  as 
to  the  marriage  and  settlement  of  the  hus- 
band and  wife ;  so  that  upon  a  subsequent 
removal  of  the  wife,  describing  her  as  B, 
8.f  tmgie  ufoman,  from  ilf.  to  B,y  the  pa- 
rish of  M.  cannot  show  in  evidence  tnat 
the  marriage  was  null  and  void,  R.  v. 
BInegar,  H.  pi.  905. 

105.  An  order  for  the  removal  of  a  married 
woman  (not  stating  her  to  be  such)  and 
hei'  children  to  K.,  adjudeing  that  the 
lawfhl  settlement  of  her  and  her  children 

-  is  in  F.,  was  held  well,  without  adjudg- 
ing that  Y,  was  her  husbafad's  settlement ; 
and  proof  by  the  mother  of  the  hnsband 

■  diat  ne  gained  a  settlement  in  F.  by  hiring 
and  service  was  held  sufficient  without 
calling  the  husband;  although  it  aj)peared 
that  he  was  in  this  tountry,  R.y.  itpuify, 

ii.  pi.  857. 
l^M.  An  order  of  removal  made  by  two  jus- 
ticed,  upon  the  examination  of  the  pauper 
taken  by  one  of  then,  pursuant  to  stat. 
49.  Q.5.  c.  124.  ^  4.,  need  not  state  the 
special  circumstances  of  taking  the  exa- 
*  itaination^  &c.  R,  v.  Sottth  Lynn, 

ii.  pi.  858. 

107.  An  order  of  removal  must  state  the 
name  of  the  pauper,  or  describe  him  as  a 
person  whose  name  is  unknown,  Southeil 
V.  NeedweU,  ii.  pi.  86S. 

YIL 

The  Dtreetion  of  the  Order, 

108.  By  Stat.  54  G.  3.  c.  170.  paupers  or- 
dered to  be  removed,  may  be  conveyed 
hy  other  persons  than  churchwardens  or 
overseers. 

109.  An  order  of  removal  must  be  directed 
to  the  officers  of  the  parish  from  which  j 
the  paupers  are  Removed,  St,  Georgt^s  v. 
Si.Olav^i,  ii.pl.891.  { 

1 10.  But  if  it  be  directed  to  the  dBeers  of  I 


both  pariifaei,  the  addition  efthewm^ 
parish  is  only  suiplusage,  Spaldmgf.SL 
John  BofOkt,  ii.  pi.  90S, 

111.  But  if  the  oveneers  of  ^.  are  to  re> 
move,  and  the  overseers  of  ^.  are  to  re- 
ceive the  pauper,  and  the  order  be  £- 
rected  ^  to  the  overseers  of  the  parishes 
of  A.  and  B.*'  ordering  them  both  to  r&> 
move  and  receive  the  pauper,  it  is  bad, 
Bedwick*8  case,  ii.  pi.  859. 

112.  So  if  an  order  be  directed  to  the  ooft> 
stable  only,  he  may  refuse  to  obey  it} 
but  if  he  remove  the  pauper  under  i^  ^ 
removal  is  good,  R.  v.  Wangford^ 

ii.  pi.  sea 

113.  An  order  of  removal  was  directed  to 
the  churchwardens  and  overseers  of  die 
parish  of  L.  In  fact,  JD.  was  a  vill,  and 
there  were  no  churchwardens  in  it :  held, 
that  the  word  "churchwardens'*  midtt 
be  rejected  as  surplusage,  and  that  tte 
sessions  might,  under  the  statute  S  G.  2. 
c,  1 19.  ^  1.,  amend  the  order  by  toserting 
in  it  «  or  vill,"  R.  v.  Amlufch,  ii.  pL  356. 

114.  An  order  directed  to  both  parishes  god- 
junctively,  without  saying  which  is  to  re- 
move and  which  to  receive,  is  bad,  Sm^ 

field  v.  Bamsiead,  ii.  pi.  861 

115.  An  order  directed  to  the  parish  office 
of  different  counties,  and  the  justices  K^ 
ing  themselves  of  the  covnty  aforemd,  DO 
county  being  named  in  the  margin,  is  bad, 
R.  V.  Stepney,  h,  pi.  86S. 

116.  But  where  "the  borough  of  Leeds'* 
stood  in  the  margin  of  an  order  of  re* 
moval,  and  the  direction  was,  *  to  tht 
churchwardens  and  overseers  of  the  torn- 
ship  oi  Holbeck  in  the  said  borough,"  it 
was  held  good ;  for  the  margin  is  to  Ix 
considered  as  a  part  of  the  order,  R.  ▼. 
Hoibeek  m  Leeds,  ii.  pL  8$i 

117.  An  order  of  magistrates  was  directec 
to  the  parish  of  JV.  in  the  county  <* 
Rutland,  and  also  to  the  parish  of  M.  ii 
the  county  of  Leieetter,  and  the  woid 
^  county  of  i2tt/fe«d,"  were  then  writte 
in  the  margin,  and  the  magistrates  weir 
in  a  subsequent  part  of  the  order  describe 
as  justices  of  tlie  peace  for  the  cowA 
aforesaid;  held,  that  it  thereby  sufficient 
appeared  that  they  were  justices  for  tf 
county  of  Rutland^  R.  v.  Si.  Mary  Li 
cesier,  ii.  pi.  79 

118.  And  an  order  of  removal,  directed  I 
the  parish  officers  "  of  the  parish,  towi 
ship,  or  division  of  A**  seems  good,  J 
T.  Uherstone,  ii.  pi.  s€ 

1 19.  An  order  of  removal  directed  to  '^  1 
joartfA  of  Pook  or  town  and  county 
Pooie"  is  sufficient,  though    the  prop 
name  of  the  parish  be  1^,  James  in  Pooi 


Ammi^ihP^i 


VUSBBt. 


[X.  Aug^flNli^  ilr  OhEfer. 


«Bd  mudU  of  iMr»  £.  ▼.  ^Vpfffott, 

iLpLSSl. 

VIU. 

Detcnpiwn  cfihe  Pariies, 

ilOL  An  onkr  of  renioval  whkh  includes 
ckiUied  viitt  state  their  respective  aget, 
JLt.  IVm^  III  Chnier,  ii.  pi.  867. 

lit.  An  Older  of  removal  mast  state  the 
Mar  of  the  pauper  removed,  or  describe 
Ua  as  a  person  whose  name  is  unknown, 
SttM  V.  VetdwM,  ii.  pi.  668. 

m  The  ages  of  children  must  be  set  out 
akai  tfaey  are  removed  to  liMktfiahej'$ 
KUkmady  but  need  not  when  they  are 
iovied  to  their  own  tettlefnerdt,  Jl.  v. 
IbfimdaUy  ii.  pi.  869. 

in  fiat  to  tender  a  description  of  the  ages 
sf  dttldrcn  unnecessary,  the  place  to  which 
dief  arc  removed  must  be  expressly  ad- 

aed  to  be  the  place  of  their  last  legal 
ement,  R.  y.  IJfndme,         n.  pi.  870. 

IX. 


Of 

1S4.  For  the  removal  of  persons  under  m- 
fSRi  fOMtety  see  Vaosamts, 

n.  p.  694  to  706. 

X. 

Suspending  the  Order, 

Itf.  3]r  35  G.  3.  c.  101.  §  9.  any  order  of 
roDoval  or  vagrant  pass  may  be  suspended 
OB  lis  being  made  to  appear,  that  the  party 
to  be  removed  or  passed,  is  unable  to 
tiivel  bjr  reason  of  sickness  or  other  in- 
imity,  or  that  it  wofuid  be  dangerous  for 
hio  or  her  so  to  do« 

IS6.  The  suspenalon  and  iha  snbseqnant 

famiaion  to  execute  it,  are  to  be  en- 

iaied  on  the  ofder  or  pass,  and  no  act 

l«s  by  the  ponper  or  vagrant  between 

)A^aipcDsioD  and  removal,  shall  have 


U^« %9<  G. 9.  c.  101.  $ S»  the  chaiges  in- 
4nd  by  thesuapenston,  diall  be  paid  by 
lkep«irii  to  which  the  pauper  or  vagrant 
«naoved. 

iflk  Bf  85  G.3. c.  101. 6  9.  if  socfa  charges 
beaot  pasd  within  tnree  days  after  de» 
I  ftailj  sad  there  be  no  notice  of  appeal, 
tiicgr  any  be  levied  by  distress. 

>tt.  Aad  if  the  pariah  be  in  the  hirisdiction 
sf  SDoUier  magistrare,  he  shall  back  the 
vvnoit  for  execution. 

110.  la  all  cases  where  any  order  of  removal 
arvBgrant  pass  shall  be  suspended,  any 
«tkr  justice  of  theoounty  or  ptace  where 


sncb  removal  ^r  pern  ihall  be  made.  Amy 
order  the  same  to  be  executed,  ftc, 

49G.9.C.1*4.§1. 

131.  In  case  execution  of  order  of  removal 
suspended,  the  time  of  appealing  against 
tnon  order  shall  be  computed  from  the 
time  of  serving  aueh  order,  and  not  from 
the  time  of  making  removal, 

49  G.8.c.lf4.§i. 

198.  Order  of  removal  suspended  in  case 
of  sickness,  may  also  extend  to  other 
persons  named,  in  the  order  to  prevent 
the  separation  of  a  ftmily, 

49  0.9.  C.  114:$^ 

169.  Any  ma^^lstrele  may  take  the  examin- 
ation of  an  mfinn  pauper  as  to  his  settle- 
ment, and  report  to  pietty  sessions, 

49  O.^.  C.  124.$4. 

194.  And  if  the  justice  refuse  to  back  the 
warrant,  the  court  of  kin^s  bench  will 
grant  a  aumdamiif  /  for  in  this  case  he  acts 
ministerially  only,  H.  v.  Kynaston, 

ii.  pi.  876. 

195.  Where  husband  and  wife  and  their 
children  were  removed  to  their  settle- 
ment, and  the  order  was  suspended  as  to 
the  husband,  until  it  should  be  made  to 
appear  that  he  was  sufficiently  recovered 
to  be  able  to  travel,  the  wife  and  childreik 
being  removed  afler  his  death,  without 
any  subsequent  order  removing  the  sus- 
pension of  the  first  order,  is  no  reason 
for  the  sessions  to  quash  that  order  on 
appeal,  nor  to  quash  another  order  for 
payment  of  the  chaises  of  such  suspen- 
siort,  J?.  V.  Englepeld^  ii.  pi.  880. 

196.  By  25  G.  5.  c.ioi.  $2.  if  the  costs 
and  charges  exceed  so/.,  the  order  to  pay 
may  be  appealed  against,  &c.  &c. 

137.  But  nothing  in  this  act  shall  alter  or 
abridge  the  power  of  justices  to  pass  or 
punish  vagrants  under  17  G.  2.  c.5.,  ex- 
cepting only  as  to  suspending  the  pass. 

168.  A  party  aggrievea  by  an  or^ler  of  jus- 
tices, directing  payment  to  the  amount  of 
above  so/,  of  the  costs  and  charges  of  the 
suspension  of  an  order  of  removal,  under 
Stat.  ZSQ.3.  clOl.  ^2.  may  appeal  to 
the  next  sessions,  though  he  omit  to  give 
notice  of  such  his  appeal  within  three 
days  after  the  demand  of  such  costs  and 
charges,  22.  v.  Bradford^  ii.  pi.  8t7. 

199.  Under  the  stat.  55G.3.  c.lOl.  §9. 
an  order  of  justices  suspending  an  order 
of  removal,  on  account  of  sicRness,  may 
be  made,  though  the  p&uper  were  not 
brought  before  vie  juttices  at  the  time  of 
makmg  such  order,  S,  v.  Everdou, 

ii.  pi.  878. 

140.  The  power  given  to  magistrates  under 
S5G.5.  c.  101.  §2.  ofordcnng  the  charges 
incurred    during  the  suspension   of   an 
I 
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order  of  removil  to  be  pild  by  the  parish 
'  to  which  the  order  is  made,  is  confined  to 
to  two  cases  only, — the  death  or  removal 
of  the  pauper;  and  therefore,  where  a 
pauper  ouring  the  suspension  of  an  order 
of  removal  became  irremovable  in  conse- 
quence of  an  estate  descending  to  hfan : 
Held,  that  such  a  case  was  not  within  the 
acty  and  that  the  pauper  not  having  been 
removed,  no  order  for  the  payment  of  any 
charges  incurred  during  the  suspension 
of  the  original  order  of  removal  ooold  be 
made,  R.  v.  Ckagford,  ii.  pi.  881 . 

141.  An  order  ofremoval  was  made  and 
suq;>ended  on  the  same  day,  by  reason  of 
the  infirmity  of  the  pauper.  She  lived 
three  years  afterwards,  and  no  notice  of 
the  order  of  removal  was  served  on  the 
parish  to  which  she  was  to  be  removed 
under  the  order,  until  after  the  death  of 
the  pauper :  Held,  that  the  notice  of  the 
order  not  having  been  served  within  a 
reaspnabletime^uie  order  ofremoval  was 
a  nullity,  R.  v.  Lampder^         ii.  pi.  88i. 

XI. 

CanceiRng  the  Order. 

143.  The  parbh  in  whose  favour  an  order 
ofremoval  is  made  may  by  consent  aban- 
don it  without  waiting  to  appeal  to  the 
sessions,  and  having  it  quashed  there.  And 
after  such  order  cancelled  by  the  remov- 
ing magistrate,  with  the  consent  of  both 
parishes,  before  the  time  of  appeal,  an- 
other order  made  by  them,  removing  the 
pauper  to  a  difoent  pansh,  was  held 
goody  R.  V.  DiddUbwy,  ii*  pi.  907. 

XU. 
Returning  efter  Removal. 

143.  B}[h5&  14  Car. 2.  c9.  § 3.  **  pauper  re- 
turning of  his  own  accord  to  the  purish 
from  whence  he  was  removed,  may  be  pu- 
nished as  a  vagabond.^* 

144<  An  order  of  removal  only  prevents 
the  person  removed  from  returmng  in  a 
state  of  vagrancy;  and  therefore  if  such 
person,  on  hb  return  to  the  parish  from 
whence  he  was  removed,  take  a  tenement 
of  the  yearly  value  of  ten  pounds,  he 
cannot  be  punished  on  the  above  statutes, 
R.  V.  Fillongley,  ii.  pi.  887. 

1 45.  The  warrant  of  commitment  oi  a  pau- 
per for  returning  after  removal  must  be  on 
the  statute  of  1 7  G.  2.  c  5.;  and  it  must  pur* 

'  sue  the  words  of  the  act ;  and  therefore  such 
a  warrant  committing  a  man  to  the  house 
of  correction,  "'  there  to  remain  until  dis- 
charged by  due  course  of  law,"  is  bad : 
for  the  words  of  the  statute  are,  "  there 


to  be  kept  io  baH  labonr  lor  any  tine 
not  enceeding  one  month/*  RMtkj, 
JUaekwiore,  iLpl.885. 

146.  If  on  a  vagrant  search  a  poor  man  con- 
fess himself  settled  in  a  diibrent  paruh, 
and  two  justices  remove  him  aocordioglj, 
and  he  immediately  returns,  yet  he  cut 
not,  on  this  confession  of  the  met,  be  con> 
mitted  under  1 7  G.  2.  c.5.;  for  there  But 
be  a  regular  chaige  made  against  soch  an 
ofiender,  and  he  roust  be  sunmoned  ia 
order  to  be  heard  on  that  chai]^  J2.  ▼. 
ilftfd^  iL  pi.  884. 

147.  But  the  justices  may,  after  a  eoofic- 
tion,  commit  a  pauper  who  returns  after 
an  order  of  removal,  although  the  order 
be  quashed  at  sessions,  if  on  eertiorm  it 
be  affirmed  in  the  kinj^s  bench,  E.  v.  S^ 

ii.  pi.  888. 

148.  A  conviction  on  the  statutes  of  17ft  14 
Car.2.  cl2.  and  17G.  3.  c5.  must  state 
the  parish  to  which  the  pauper  returned, 
R.y.Cole,  iLpLsse. 

149.  A  conviction  stated  that  plaintiff  hawg 
been  brought  before  a  magistrate,  on  so 
information  charging  him  with  having  dd- 
lawfullv  returned  without  a  certificate  to 
a  parish  from  which  he  had  been  remofed. 
and  that  upon  that  occasion  he  confeMd 
himself  guuty:  Held,  that  this  convictua 
was  good  upon  the  face  of  it,  and  that  it 
was  not  necessary  to  state  in  it  txpttsAj 
any  act  of  vagrancy,  it  being  for  the  psrtf 
convicted  to  show  in  his  defence  that  be 
did  not  return  in  a  state  of  paupemOt 
Mann  v.  Dover*,  ii.  pi.  888i 

xni. 

Orders  ofRemovalnot  appealed  agtmsL 

150.  An  order  of  removal,  if  not  appealed 
from  to  the  next  sessions,  becomes  fiaal 
and  conclusive,  R.  v.  Hnuemarth, 

ii.pl.  895. 

151.  Therefore  where  two  persons,  by  the 
names  of  <*  Oeorge  Wise  and  Jene  U^ 
wife,"  were  removed  from  Newduryto 
Eriiom,  and  the  parish  of  Endom,  hafh^ 
neglected  to  appeal,  removed  the  wooiaft 
(who  was  not  w  hct  Wise^»  wife),  by  the 
name  of  Jane  Moor,  6pom  Rnhorn  to  A^ 
Chester,  who  appealed;  it  was  held  that  the 
first  removal  bei^g  unappealed  from  was 
conclusive^  and  that  Snvom  was  thereby 
estopped  from  saying  that  she  was  aot 
Wis/s  wife,  R.  v.  SUchester,     ii.  pi.  B9S. 

152.  Therefore  if  a  pauper  be  removed  bf 
an  order  of  justices,  he  eannot  be  removed 
to  a  third  parish  without  appeal,  jB*  v. 
Chipping  Farringdon,  li.  pi.  889. 

159.  So  an  order  of  removal  to  a  parish 
consisting  of  several  townaMps,  is  biadiag 
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00  tbe  touBship  t»  wUoh  it  m  deMvered. 

F  DOC  appealed  from,  J2,  v.  iTtrdy  Stf 

fktn,  ii.  pi.  894. 

LS4.  Tfaos  where  a  pauper  was  removed  to 

the  pari^  ot  Stepney^  instead  of  to  the 

tovnihip  of  ikjitaifields  in  tbe  parish  of 

Stifnty,  and  Stepney  neglected  to  appeal, 

it  WIS  odd  to  be  conclusive  on  Stepney^ 

«d  to  fix  the  pauper  there  as  the  place 

k  vhkh  be  was  last  legally  settled,  Spi- 

IgjkUi  ▼.  Bivmiey,  ii.  ffl  890. 

15$.  So  an  order  removing  a  certificate- 

penoo  is  conclusive  if  unappealed  from, 

SL^.Ealmg^  ii.pl.  897. 

lie.  So  an  order  removing  a  wife  is,  if  un- 

sppciled  from,  as  conclusive  as  if  the  hus- 

bnd  himself  had  been  removed  with  his 

wik,  although  the  husband  is  not  in  fact 

settled  in  the  parish  to  which  his  wife  is 

itmoved,  S,  V.  TQWcetiert         iL  pi.  898. 

li7.  And  being  conclusive  that  the  place  to 

which  the  pauper  is  removed  is  the  place 

of  his  last  legal  settlement,  a  nev^  settle- 

neDt  can  only  be  gained  by  some  act 

altogether  sul^ecpient    to    bis  removal, 

R.Y.  Xemiworth,  ^  ii.  pi.  900. 

\SL  But  an  order  of  removal  is  only  con- 

doave  to  those  who  are  mentioned  in  it ; 

tt  that  if  only  the  father  and  mother  be 

TBDoved  thereby,  the  question  relative  to 

die  settlement  of  their  children  is  still 

open,  R,  V.  SmUhoram^  ii.  pi.  899. 

1S9.  his  conclusive  as  to  the  fact  of  mar- 

liaje,  and  even  as  to  after-born  children, 

1.  T.  Woodcheiter,  ii.  pi.  891. 

i60L  And  also  as  to  all  settlements  derived 

frooi  the  parties  removed,  R*  v.  St.  Mary 

LaaMky  ii.  pi.  909. 

ICl.  IT  therefore  a  /erne  covert  be  removed 

bf  aa  order  of  two  justices,  from  A.  to  B, 

teribing  her  as  **  widow,**  and  there  be 

■•  appeal  against  it,  it  is  conclusive  not 

aalyaito  her  settlement,  but  as  to  that  of 

hvhnibaod  also,  M,  v.  Rudgeiey, 

u,  pi.  904. 

^  As  Older  a[  removal  of  J*  S.  and  JB.  hit 

*j^  oiade  upon  the  egaamuUiou  of  the 

^fi^adju^gina  that  they  Udel;^  came  into 

m  pwish    of  if.,  and  are  likely  to  be- 

ttae  cbaigeable   to    it,  and  were  last 

Iffill;  seuted  in  ilf.,  is  good  upon  the 

^of  it,  and  conclusive  upon  t^e  parish 

of  iC.  as  to  the  marriaffe  and  settlement 

^  the  husband  and  wi^,  so  that  upon  a 

nhttquent  removal  of  the  wife,  describing 

^uB.S^  single  ufoman,  from  M*  to  B., 

^»  cannot  sboir  in  evidence  that  the 

■anisge  was  nuU  and  void,  M>  t.  Binegar, 

ii.  pi.  905. 

165.  Order  of  removal  of  father  confirmed^ 

B  eoQchiaive  as  to  the  settlement  of  the 

*<»i  «ldMM|^  the  son  be  not  named  in  the 


ovder,  and  be  eoMBcipeted  at  tbe  time  of 
nwkiog  k,  if  he  hatb  not  acquired  any  set- 
tlement in  bis  own  rigl^  B.  v.  CatteruU, 

ii.pL  908. 

IM.  But  to  render  an  order  conclusive  for 
want  of  a^^eal,  even  to  the  pv^^  men- 
tioned in  ilC  it  must  be  a  subeuAng  otda ; 
for  if  tbe  order  be  deserted,  it  is  not  bind- 
ing, thoogh  unappealed  from,  B»  v.  Xlns- 
rhydd,  ii.  pi.  898. 

i65.  So  also  it  must  be  a  legal  order,  or  tbe 
neglecting  to  a{>peal  against  it  will  not 
render  it  conclusive,  Ji.  v.  Stoald^e, 

iu  pi.  896. 

168*  Therefore  where  a  person  rented,  and 
resided  upon  a  tenement  of  more  than 
ten  pounds  a  year  in  the  parish  of  ii.,  but 
was  removed  by  an  order  of  two  justices 
to  the  parish  of  B.,  it  was  held  that  this 
order  was  not  conclusive,  though  unap- 
pealed from,  J2«  V.  FiUoHgly,     ii.  pi.  901  • 

167.  But  aa  order  of  removal,  though  un- 
appealed from,  is  not  concluaive  if  it  do 
not  distinctly  appear  npon  the  fiace  of  it, 
that  the  justices  had  jurisdiction,  B.  v. 

.    Chilvers  Colon,  ii.  pi.  907. 

168.  An  order  of  removal  executed  and  un- 
appealed against,  is  conclusive  as  to  the  set- 
tkinent  of  the  pauper  at  tbe  time  of  sncb 
order,  even  as  between  third  parishes  no 
parties  to  the  former  order,  B*r,  Corsham, 

aLpl.906. 

XIV. 

Bemoval  i^ier  AppeaL 

169.  On  an  order  of  reroovElbein(r  reversed, 
two  justices  within  whose  jurisdiction  the 
appetloMi  parish  lies,  may  remove  the  pau- 
per back  to  the  parish  from  whence  he 
was  sent,  Homton  t.  South  Beverton, 

ii.  pi.  909; 

170.  If  an  order  of  removal  be  confinned  at 
sessions,  the  parish  where  the  pauper  is 
adjudged  to  be  settled  cannot  remove 
him  to  a  Mtrd  parish,  on  a  settlement 
gained  previous  to  tbe  confirmation  of  the 
order,  Harrow  v.  Ristip,  iL  pi.  910. 

171.  If  an  order  of  removal  be  reversed  on 
appeal,  and  the  pauper  return  to  the  r«^ 
spondent  parish,  they  may  remove  him 
irom  thence  to  a  third  parish  ;  for  an  order 
reversed  is  only  conclusive  on  the  appel- 
lata  parish,  St.  ATtchael's  v.  Kingston 
Bowsey^  ii.pl.  91 50* 

I7fl.  If  a  pauper  be  removed  from  tne  parish 
of  Dale  xo  the  parish  of  Sale,  and  tne  pa- 
rish of  Sale  neglect  to  appeal,  be  cannot, 
at  tbe  distance  of  four  vears,  be  removed 
from  a  third  parish  to  tne  parish  of  Sale, 
unless  it  appear  that  be  bad  not  gained  a 
settlement  m  tbe  third  parish,  Thachham 
y,Findon,  ii.pl.  911. 
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179*  If  m  ponpcr  be  remoTed  to  one  parish, 
he  oanaot  be  removed  back  tiU  after  a|>- 
peal,  R>  V*  CbipfiMg  Fitrrmgdan, 

ii.  pi.  889. 

174.  An  order  of  remoyal  qoaahed  for  •»• 
/orwudUw  is  not  ooadufhe  between  the 
.  ooBtendiDg  parithesy  J2,  y.  JNiAo|MiMiftofiy 

li.  pi.  91S. 

175.  Asid    therefore  where    the   seMions 
.    ouaahed  an  order  remoying  the  pauper 

from  A.  to  B.  for  want  of  a  proper  adjudi- 
cation  of  the  last  leg^  settlement  oi  the 
pauper,  it  was  hdd  not  to  be  oondufiye. 
It.  y.  St.  Andrett^s  Holbom,  iL  pi.  921 . 
1V0.  But  where  the  order  is  good  with 
respect  to  the  settlement  of  Sie  person 
remoyedy  but  is  reversed  for  a  mere  defect 
informy  it  i$  eaid  to  be  final  as  to  the  set- 
tlement, and  a  bar  to  all  snbee^ent  or- 
ders, Muitgerkmigerv,  Wardem^  ix.  pi.  9^1 4. 

177.  And  if  an  order  be  qfuariied  generolfy, 
without  stating  any  particnlar  reasons  for 
it,  it  shall  be  intended  to  have  been 
Quashed  upon  the  merits,  and  thall  there* 

.  foee  be  condusive,  J2.  y.  Leigh,  ii  pi. 980. 
See  also  R,  y.  Httuneorth,  ii.  pi.  895. 

178.  If,  on  appeal,  a  pauper  be  settled  in  the 
parish  of  J.,  and  is  removed  from  thence 
by  a  subsequent  order,  it  must  appear  that 
he  had  gained  another  settlement,  j^ct- 
ion  T.  FeUngtowe,  ii.pl.  913. 

179.  If  an  oraer  of  sessions  be  ditcharged, 
yet  the  pauper  may  be  removed  from  a 
third  parith  to  the  appellant  parith  ;  for  it 
is  only  conclasive  as  between  the  then 

.  contending  parishes,  Grencedir  v.  C(de 
St,  Aldwwee,  ii.  pi.  9 1 5. 

160.  An  original  order  is  not  discharged  by 
the  aUowanoeot  the  appeal,  E.  v.  Sarratt, 

ii.  pi.  916. 

191.  If  a  certificate  man  be  removea  6e/bre 
he  become  chargeable,  and  the  order,  on 
appeal,  be  reveraed,  vet  this  shall  not  con- 
coide  the  certificated  parish  from  remov- 
ing him  to  the  certifying  parish  after  he 
b^omes  actually  chargeable,  12.  v.  0«ga- 
ihorpe,  ii.pl.  917. 

18S.  If  a  pauper  be  removed  from  A,  to  J9., 

-  and,  on  appeal,  the  order  be  dieehttrgedy  yet 
tibe  parish  of  A .  may  remove  the  pauper  to 
the  parish  of  B,  if  he  efierward  gain  a  set- 
tlement in  that  parish,  Jl.  v.  Bradenhamy 

if.,  pi.  918. 

183.  An. order  of  removal  discharged  does 

not  prevent  a  third  parith  from  shewing  a 

-  oettleroent  in  the  same  parish  gained  sub- 
sequent to  that  which  was  in  question 
when  the  order  was  discbar?ed,  though 
prior  to  the  sessions  in  which  the  order 
was  dischttgedi  jB.  y«  Bentl^,    ii.  pi.  91 9. 


XV. 

Pertom  not  retmmUe, 

184,  A  wife  cannot  be  removed  while  raid- 
ing on  her  husband's  estate,  R,Y,Auihorp 
Rooding,  u.pi.616. 

But  see  farther  upon  this  subject "  Mujtu- 
MSM  and  SoLDiSAs,"  and  '^  laatMovABLB." 

XVI. 

Appeal  agmnst  Order  cfRemeeek  ' 

185.  For  the  time  and  manner  of  appedug 
against  an  order  of  removal,  See  otfe, 
KrvRAisj  IX. 

REPUTED  THIEVES. 
See  VaoaANTS. 

RIVERS  (NAVIGABLE.) 

See  ToLLS-^ Poor's  Rati. 

ROOMS. 

1.  A  first  and  second  floor  unfurDished,  st 
the  rent  of  10/.  a  year,  is  a  tenement  so  ss 
to  give  a  settlement,  although  the  apjsrt^ 
roents  are  not  distinct  from  the  hoose^ 
R.  V.  St.  George\  ii.  pi.  130. 

d.  A  furnished  room,  with  fire  found,  rented 
by  the  week  for  a  particular  purpose,  and 
the  landlord  to  have  the  use  of  it  at  other 
times,  is  a  tenement,  R,  v.  Whitechomdy 

iL  pi.  132. 

I 

RUNAWAYS. 

See  Relief  op  Poo  a  —  VAoaAKTs  — De- 
BBaTKD  Families. 

S. 

SALARIES. 

1.  An  officer  appointed  by  the  comnissioBen 
of  the  salt-office  for  the  purpose  of  soptf^ 
intending  salt-works  carried  on  in  tiM 
parish  in  which  such  officer  is  a  home* 
Keeper,  and  for  which  he  receives  a  salaiy 
of  40/.  a  year  by  monthly  payments  ftOB 
the  government,  and  is  removable  by  the 
commissioners  at  pleasure,  is  not  ratable 
to  the  poor  in  respect  of  such  salaiy,  B*  ▼* 
ShalJUet,  i.  pi.  160. 

9.  The  officers  of  the  glass-works  at  Bfittd 
are  not  rated  to  the  poor  in  re^)ect  of 
their  salaries,  /iw 

3.  Officers  in  the  navy,  army,  customs,  or 
excise,  are  not  rateable  to  the  peer  for 
their  salaries,  R.  v.  JTAite,  i.  pi.  ^^* 

4.  The  clerk  of  a  merchant  is  not  r«t^« 
to  the  poor  for  his  salary,  Id.  9w. 

,  5.  Tlie  master  of  a  trading  vessel,  who  r^ 
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OMfetanlaiy  fron|l^  f>wiien»i«  not  rate- 
•bie  £ir  i ucb  salary.  Id.  UntL 

6.  But  it  k  said  the  officers  of  Chelsea  Hom" 
fituiue  rateable  for  the  houses  in  which 
tfaev  dwdl  in  the  Hospital ;  but  this  is  not 
with  respect  to  their  talarieSt  but  because 
^  ipartments  in  which  they  reside  are 
ooaaderad  their  dwelling-hoiises,  A^  v. 
Smailpieeet  i.  pi.  1^4. 

7.  fibt  8  house  witluR  the  limits  of  an  hos- 
pital appropriated  to  an  officer  of  the  boa- 
pital  for  the  time  being  is  not  assessable  to 
the  laod-tazs  Harmon  w.  BuUock, 

i.  pi.  157 II. 

SCHOOL  MASTER. 

I.  The  office  of  school  master  to  a  charity 
school  established  by  priyate  donation, 
appoiotiiig  ten  pounds  a  year  to  be  paid^ 
Qooer  the  direction  of  the  vicar  or  the 
parish,  to  the  school  master,  is  not  such  an 
vfiee  as  will  give  a  settlement  by  serving 
it  a  year,  R,  v.  Milboume,        ii.  pi.  2J9. 

S.  Hie  master  of  a  free-school  appointed  by 
the  minister  and  inhabitants  of  the  parish 
under  a  charitable  trust,  whereby  a  house, 
garden,  &c.  were  assigned  **  for  the  habit- 
ation and  use  of  the  master  and  his  family, 
i^thout  payment  of  any  reat,  income, 
gift,  or  sum  of  money,  or  other  allowance 
whatsoever,"  for  teaching  of  ten  poor  boys 
of  the  inhabitants,  is  rateable  to  the  poor 
for  his  occupation  of  the  samei,  R.  v.  Catt, 

u  pK  205. 

3.  For  wherever  persons  of  any  description 
sre  in  possession  of  property  from  which 
they  derive  a  benefit  to  themselves,  they 
are  considered  as  occupiers,  and  arc  rate- 
able to  the  poor,  R,  v.  Munday, 

L  Tpi.  211,  text, 

SEAMEN. 

See  ArFEKKTiCBa,  Miutia«msm,  amd 

Soldiers. 

SERVANTS. 

1*  SenriDts;  for  the  purpose  of  gaining  set- 
tlements, ouist  at  the  .  time  of  hiriog  be 
iBBttrriedy  and  have  neither  ^ild  nor 
ddldrcn,  3 W.& M.  ell.  § 6. 

S«  And  they  nauat  no^  only  be  hired  for  a 
jear,  hot  must  serve  a  whole  year, 

B&9  W.3.  c30. 

3.  SovaiHa  cannot  gtMP  n  settlement  by 
hiiiag  and  service  to  acerti^ated  master, 

9 &  10 W.J.  c.  11. 

^  I^a  s«rvqnt  agree  for>  so  much  a  month, 
•nd  to  be  at  iitoty  to  depart  from  the  ser- 
▼lee  at  a  mpnth'i  wages  or  a  month's  wam- 
19^  he  ia  a  montbly  serv^t^      ii.  pi.  295. 

5.  A  nuMter,;i;a«noC  d^^ve  asejcrant  of  a 


fe^tl^mcBt  hv  livhu  out  of  his  sar?ioe.oa 
account  of  iU  healta«  i2.  t.  Hardsn^kam, 

u,  pi.  492. 

6.  S.  P.  R.  V.  Shamngton^  iu  pi.  449. 

7.  But  the  illness  must  not  be  of  her  owu 
seeking;  for  if  she  be  with  child,  she  may  be 
dischaiged,  R.  v.  Marlbonn^h,  ii.  pL  48J. 

g.  S.  P.,  S.  V.  RramptoH,  n,  pi.  444. 

9. a P ,  12.  Y^Wel/ord,  ii  pi.  446. 

JLO.  S.  R,  R.  V.  IVestmean,  il,pL  447. 

1 1.  S.  P.»  R,  V.  North  Cra^,  ii.  pi.  450. 

1 2.  a  P.,  R.  V.  JSast  Keimet,         ii.  p|.  452. 
la.  &  P^  Jl.  V.  Whittlebwy,  ii.  pi.  465. 

14.  S.P.,  R,  Y.Sudhroket  vL  pL  469L 

15.  But  a  servant,  who  is  sickly  by  the  visit- 
ation of  Gody  shall  be  considered  as  con- 
tinuing in  thc'  service  of  her  master, 

ii.  pi.  49^ 
1&  A  master  cannot  reasonably  refuse  a 
goiiK  away  servant  a  neoesaary  absence 
K>f  the  purpose  of  seeking  another  place, 

Id.ihid. 
17«  8.  P.,  R.  V.  Ck^fhjfdm,  ii.  pL  459. 

18.  An  absence  on  account  of  sickness  does 
not  dissolve  the  relation  of  roaster  and 
servant,  R,  v.  Ozleworth,  ii.  pL  432. 

19.  S,P^  R.v.Chrisichurch,         ii.pl.  436. 

20.  S.  P.,  is.  V.  MaddingtM,        ii.  pi.  580. 
2];.  The  bankruptcy  of  a  master  shall  not 

prevent  the  settlement  of  the-  servant,  fU 

V.  St,  Andrew,  Holbom,  ii.  pi.  457. 

92.  Nor  does  the  insanity  of  the  servant  R, 

V.  Sutton,  ii.  pL  461. 

SESSIONS. 

r 

1.  Quarter  sessions  for  the  Michaelmas 
quarter  shall,  in  every  year,  be  bolden  for 
every  county,  ridings  division,  city,  So« 
rouffb,  and  place  within  En^xnd  and 
Wales,  and  for  Berwick  upon  Tweed,  in 
the  first  week  after  the  11th  day  of 
October, 54  G.  5.  c.  84.  §  1. 

2.  Not  to  extend  to  London  and  Midileseg^ 

Id,§^2. 
S,  Courts  of  quarter  sessions  or  gjeneral  ses- 
sions of  the  peace,  may  appomt  two  or 
more  justices  to  form  a  court  constituted 
apart  from  them,  59  G.  5.  c.  28.  §  1. 

4.  Emulations  made  for  the  apportionment 
of  business,  need  not  be  renewed  at  each 
succeeding  session,        59  G.  3.  c.  28*  §  2. 

5.  Clerk  of  the  peace  to  appoint  a  person  to 
record  the  proceedings  of  such  se^tan^te 
court,  59  G.  3.  C.  28.  §  ?. 

6.  In  all  corporations  and  franchises,  not 
having  more  than  six  justices,  parties  may 
appeal  to  general  or  quarter  sessions  of 
tne  county,  1  G.'4.  c.  56. 

7.  By  43£liz.  c«  2,  §  8.  **  the  quarter  seisions^ 
bolden  in  towns,  titles,  and  corporations, 

.shall'  have  exdusivcly  the  same  powers 
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with  respect  to  the  appointiaeiit  of  over- 
seen, and  the  reguIatioD,  roaintenattoe> 
relief,  and  removal  of  the  poor,  as  b  given 
to  county  sessions. 

8.  A  warrant  to  arrest  the  party,  "  to  the 
end  that  he  may  become  bound,  &c.  to 
iu)pear  at  the  next'semonf,"  Sec.  means 
tne  next  sessions  after  the  arrest,  and  not 
after  the  date  of  the  warrant;  therefore 
the  officer  executing  it  may  justify  an 
arrest  after  the  sessions  next  ensuing  the 
date  of  the  warrant,  Mayhew  v.  Parker^ 

ii.  pi.  967. 

9.  The  sessions,  on  appeal,  are  the  proper 
judges  whether  the  persons  selected  by 
the  justices  are  proper  persons  to  be  ap- 

*  pointed  overseers,  R,  v.  Gayer,   i.  pi.  14. 

10.  The  sessions  also  are  the  judges  whether 
the  place  for  which  separate  overseers  are 
appointed,  is  or  is  not  a  tUl;  and  if  they 
adjudge  tlie  place  to  be  a  tiU,  the  court  of 
king's  bench  is  precluded  from  going  into 
the  question,  R,  v.  Ronton  Ahbevf  i.  pK  69. 

11.  So  where  a  wood  consisted  of  beech 
trees,  and  the  sessions  adjudged  it  not 
rateable  to  the  poor,  for  that  i^ech,  by  the 
custom  of  the  country,  was  timber^  the 
Court  refused  to  enquire  into  the  fiict,  J?. 
Ji/GneMn  v.  Hampton,  i.  pi.  158. 

18.  So  where  the  sessions  found  that  die 
master  eunner  at  Seafordw^  the  occupier 
of  the  battery-honse  which  was  the  pro- 
perty of  the  crown,  the  court  held  that 
that  fact&ced  his  liability  to  be  ratid,  A.  v. 
Hurdit,  '  i.  pi.  191. 

19.  So  also  the  sesrions  are  the  sole  judges 
whether  a  poor's  rate  is  equal  or  unequal, 
R.  V.  Weobley,  i.  pi.  194. 

14.  And  the  court  wffl  not  interfere  in  a 
fact  found  by  the  senions,  although  they 
appear  to  Have  drawn  their  conclusion 
m>m  wrong  premises,  R,  v.  Mmehm  Hamp^ 
ton,  i.  pi.  158. 

15.  The  sessions  cannot  stale  a  case  merely 
for  the  purpose  of  taking  the  opinion  of 
the  court,  R,  v.  JBitf,  i.  pi.  S89. 

16.  B^  17  Q.  2.  c  97.  "*  the  genertd  quarter 
setsions,  in  case  of  disputes  respecting  the 
rates  to  be  assessed  by  difierent  parishes 
on  adjoining  waste  lands,  shall  cause  the 
lands  to  be  fairly  assessed  in  such  parishes 
as  they  shall  see  proper." 

17.  By  17  G.  2.  C.S8.  §7.  **  Ae  general  or 

3narter  sesnons  may  hear  app^s  against 
{stresses  taken  for  poor's  rates." 

18.  By9G.l.  C.7.  §3.  and  S8G.9.  c.49. 
**  county  sessions  cannot  be  held  in  cities 
or  towns,  which  are  connUes  of  them- 
selves." 

19.  By  17  G.  2.  c.38.  $4.  <<  the  next  ge- 
neral or  quarter  sessions  may  hear  app«ds 
respecting  ovcrteers  and  the  poffr^i  rate. 


on  the  app^ttnfc  gifh^freesenftile  notSoe; 
but  if  it  shall  appear  to  the  sessions  that 
such  notice  was  not  given,  they  may  ad' 
joum  the  appeal  to  the  next  quarter 
sessions,  and  then  and  there  finally  hear 
and  determine  tlie  same." 

90.  By  17  G.2.  c.  88.  f  5.  **  if  persons  be 
'  aggrieved  in  an^  corporation  or  fraadiiK 

who  have  not  four  justices,  the  seaaions  of 
the  county  may  hear  the  apj>eal." 

91.  By  5  G.  9.  c.  19.  **  the  sessions  may  csttfe 
any  defect  in  form  in  any  judcnient  or 
order,  by  a  justice  or  justices  of  ue  peaee^ 
to  be  amended." 

See  R.  V.  MaUhews,  I  pL  988. 

22.  The  sessions  in  quashing  a  poor  rate, 
and  ordering  a  new  rate  to  be  made^  flratk 
state  their  appellate  jurisdiction,  Garni 
V.  Foot,  i.  pi.  276. 

25.  The  sessions  cannot  make  an  origmd 
order  respecting  a  rate,  R»  v.  Aberfard 
East,  i.  pi.  978. 

24.  The  41  G.5.  C.25.  §  1.  does  not  g^te 
the  court  of  king's  bench  the  power  of 
amending  a  poor's  rate,  R,  v.  MlUm, 

iL  pi.  lOOT. 

25.  The  sessions  must  execute  their  authority 
with  regard  to  overseers'  accounts  in  the 
same  manner  as  two  justices  must  do,  fi* 
V.  Hedges,  i.pl.5W. 

26.  The  sessions  cannot,  on  an  appeal  (ram 
the  allowance  of  overseers'  account^ 
order  the  overseers  to  refund  monies  iiD* 
properly  charged,  R,  v.  Motdtworth, 

L  pi.  99U 

27.  But  the  sessions  may  order  the  overseen 
to  pay  over  such  balance  as  appears  to  the 
court  to  be  due,  R.  v.  Hedges,  i.  |^.  599^ 

28.  And  the  sessions  may  refer  the  accouott 
to  the  first  two  justices  to  whom  they  were 
submitted,  though  they  have  been  altered 
by  other  justices,  R.  v.  Townsend, 

1.  pl.59& 

99*  The  sessions  cannot  receive  an  avpssi 

from  overseers'  accounts,  U  tbe^  have  not 

been  previously  before  the  justices,  B*  v. 

BartleUy  L  pL  595. 

90.  Therefore  they  cannot  make  an  order 
upon  ex-overseers  to  pay  over  money  <o 
their  successors  by  an  wigjmal  order  in  the 
first  instance,  R,  v.  Wk&ar^       i.  pi.  526. 

91.  The  sessions  may  order  the  one  of 
several  joint  ^ytes^ieif^  acting  sepanMltf 
for  difierent  districts,  to  makedistribotioa 
of  the  balance  in  his  hands  for  the  benctt 
of  the  other  dutricts,  to  his  oo^verae^ 
R^  V.  Bonnttth  of  Banbnry,  i.  pi.  559. 

98.  B^  the  49£lix.  c2.  §9.  **  if  there  are  no 
parishes  within  the  hundred,  which,  in  the 
opinion  of  the  two  jusOeeSt  are -fit  to  be 
taxed  ta  aid,  tbb  sbssions  may  rate  aajr 
other  parishes  within  the  cowrfy*" 
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OiTb  MHiii  tlMrdbie  caaaot  rate  a 
paUb  fdAia  the  kuadred  ia  aid,  Ammy- 
mm,  i.  pi.  401. 

Si.  Aad  the  order  ndiig  parishes  within  the 
eiai^  can  only  be  n^oe  by  thjb  SEssioMSy 
Aaai^mu,  i.  pL41S. 

35.  haiAe  temota  may  make  such  order, 
fktiji  the  two  justices  have  not  adjud^d 
ihijnfaei  witain  the  hundred  to  be  in- 
ti0t,  J?.  V.  Penioal,  i.  pi.  413. 

X  fif  43Eiiz.  c.  2.  §  7.  **  the  general  quarter 
mam  aaj  order  the  father  aod  grand- 
kher,  and  the  mother  and  ^ndmother, 
if  of  wffideiit  ability^  to  maintain  a  poor 


n.  Bat  me  parish  officer  may  levy  the  pe- 
^,md,  m  defect  thereof,  /mo  justices 
■arggat  a  warrant  of  dtttreas. 
ftlieicKionaof  the  place  in  which  the  party 
^  wvbom  the  order  is  made  dwellsy  alone 
vhmJBriai&ition,  JS.  v.  Reew,  L  pi.  42 1 . 
^IheaewoDs  cannot  delegate  their  au- 
[.'ikiity  upon  this  subject,  R.  v.  JSunwhrieg, 
L  i.  pi.  422. 

ML  And  this  order  of  maintenance  can  only 
Fie  Bade  at  a  general  quarter  seuions,  and 
'  WiU  ^  quarter  ieitiont,  R,  r^Chamock, 

i.  pi.  424. 

aitfaou^b  (he  authority  of  tbs  saa- 

upon  this  subject  is  origmal  and 

unr,  net  they  oofiy  make  an  order  on 

ameal  or  application  of  the  over- 

^  A.  V.  iT^aipaois,  L  pi.  426. 

%  5  G.  1.  c.  6.  "  the  qmurter  geuians,  on 

Quafinnation  of  the  order  made  by 

JMticcs  to  iaise  the  property  of  such 

as  shali  abandon  theur  families  to 

pmh,  may  order  the  parbh  officers 

jm  the  |0od%  and  receive  the  rente 

fuHer  seenotu  may  call  tbe  parish 
to  aoooont  for  the  monies  re* 

jm£cdon  of  aesaions  respecting 

See  at.  Ya^w^avtb*. 

>0£IiK.  C.S.  $5«  ^  the  geaerol  quar-^ 

may  make  order  to  enable  the 

with  the  coAseiit  of  the  lord  of 

,  to  build  work-hoiues  on  waste 

^^ lip  a  parish.'' 

H%lt.Car.2.  g.4.  §  1.  <'  tbe  geueral  tes- 
jpwhiy  order  a  stock  to  be  provided  for 
|HMl|faorpffisonerft  at  work ;  and  make 
[•jWiy^aatafeofe  sixpence  a  week,  on  any 
i^piib.  towards  the  premisea^  having  re^ 
'fMla  the  respective  values  of  the  se- 
^fmhei." 

*%»Wt,&  M.CU.  Jil-  "the  ^Marrcr 
\  Mai  may  make  an  order  of  relief/' 
^iad  the  sewoas  ia  not  noticed  in  the 
>6.Uc7^  which  restrains  a  single  jus- 
tae  from  making  an  ofder  of  cahef  nntil 
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gpod  cause  fbr  it  be  made  appear  to  him 
on  oath,  and  the  overseer  be  summoned 
to  show  cause  to  the  contrary. 

49.  But  it  seems,  that  this  must  be  under- 
stood with  respect  to  the  eessumSf  aa  well  as 
tbe  single  justice,  R,  v.  Winship, 

i.  pi.  466. /or/. 

50.  Tbe  sessions  may  make  an  original  order 
for  the  relief  of  a  poor  person,  R.  v,  fTtn- 
ship,  i.  pi.  466. 

51.  'i'he  sessions  and  the  single  justice  have  a 
concurrent  jurisdiction  in  making  orders 
for  the  relief  of  the  poor;  and  therefore 
against  such  an  order  there  cannot  be  an 
appeal,  R.  v.  North  Shialds,       L  pi.  468. 

53.  By  18  G..3.  c.  19.  §5.  ''the  sessions,  on 
ap()eal  by  the  overseers,  shall  finally  ex* 
amine  and  determine  on  the  justness  of 
constables'  accounts  for  monies  expended 
in  relieving  the  poor,"  &c. 

59.  The  sessions  are  to  audit  the  accounts  of 
monies  furnished  for  the  relief  of  the  fa- 
milies of  militia-men  serving  in  different 
parishes  from  that  in  which  their  families 
reside. 

54.  By  13  &  14  Car.S.  c.12.  i  19.  ''the  ses- 
sions may  order  the  churenwardens  and 
overseers  to  dispose  of,  by  sale  or  othe^- 
wise,  so  much  as  the^  shall  think  fit  of  the 
goods,  and  to  receive  so  much  of  the 
rents  and  profits  of  the  estate  of  evefr 
putative  father,  or  lewd  mother,  as  sucn 
churchwardens,  &c.  shall  have  seised 
under  an  order  of  two  Justices." 

55.  The  sessions  may  proceed  originally  on 
the  Stat.  sCar*  l.  a 4.  ^  15.  respecting  bas- 
tards ;  and  in  such  case,  may  commit  the 
reputed  father  for  disobeying  tbe  order  $ 
but  not,  when  they  proceed  by  way  of  ap- 
peal under  18  Eliz.  c.3.,  A.  v«  Wesi^ 

i.  pi.  521« 

56.  The  sessioBs  cannot  make  an  original 
order  on  the  same  reputed  ftither,  after 
having  discharged  an  order  made  on  him 
by  a  justice  of  the  peace,  A.  v.  Thtant^ 

i.  pi.  524. 

57.  But  the  sessions,  after  diacharsing.  the 
order  of  justices  on  the  reputed  father, 
may  make  an  orig^al  order  on  another 
person,  Woo^s  case^  i.  pi.  607. 

58.  The  sessions  cannot  make  an  order  on  a 
constable  who  has  sufiered  a  putative 
father  to  escape,  to  pav  so  much  in  gross 

•  towards  the  expences  the  parish  have  been 
at,  and  so  much  joer  week  for  the  main- 
teaanoe  of  the  child,  R,  v.  Ridge^ 

i.  pi.  609. 

59.  A  second  seaaions  cannot  vacate  an  order 
made  by  two  juaticea  and  confirmed  by  a 
former  sessions,  R,  v.  Arundel,  i.  pi.  612. 

60.  By  5£lia.  c.4.  $35.  **  the  sessions  may, 
by  writing  under  their  hands  and  seals 
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je  an  SMiRBlioe  of  faia  aoplCBtice- 
hood,  statoag  tne  caiue  tbereo£ 

61.  The  seMioBs  bmve  orjgimU  aMorify  to 
diiefaafge  apprentioei^  H.  v.  Jobmaon^ 

L  pi.  676. 

S.  P.,  R,  ▼•  Ikmtt  i.  pi.  681. 

S.  P.,  R.  V.  Heatemanj  L  pi.  685. 

62.  And  thb  may  be  done  as  nvell  on  the 
complaint  of  the  nuuter  as  of  the  apprenr 
tice,  ffawkiworth  y.  HUary,       i.  pi.  667. 

.63.  The  MNionB,  on  discharging  an  appren- 
tice, may  ordor  a  portion  of  the  ap|^n- 
ticcNlee  to  be  returned;  for  this  is  inci- 
<ienta]  to  their  power  to  discbarge,  jDv 
J9i»m«rs  case^  L  pi.  668. 

^4.  Although  the  trad^  to  which  the  appren- 
tice is  bound  is  not  one  of  those  men- 
tioned in  the  b  Eliz.  c.4.,  R.  ▼.  Amif, 

L  pi.  688. 

^5.  Bat  this  order  roust  be  under  the  bands 
and  seals  of  four  justices,  Anonymous, 

1.  1^.673. 

j66.  The  sessions  cannot  take  cognizance  of 
an  auignmerU  of  indentures;  for  this 
would  be  to  determine  on  the  yalidity  of 
a  deed,  R.  v.  RarnieSf  i  pi.  693. 

^67.  The  sessions  are  judges  who  are  proper 
persons  to  receive  parish  apprentioes, 
iliincAnnp's  case^  i.  |^L  70S. 

68.  By  16  U.S.  C.18.  ''the  justices  in  ses- 
sions who  are  rated  or  chargeahle  to  the 
levies  of  the  parish,  cannot  vote  in  the 
determination  of  any  appeal  £rom  any 
order,  matter,  or  thing  mating  to  such 

-  parish  where  such  justices  are  taxed  or 
chargeable." 

6S.  They  cannot  vote,  if  rated  or  chai^- 
abie  in  mther  of  the  contending  pacisbes, 
R.  V.  YorpoUi  u.  pi.  937. 

TO.  Upon  an  appeal  against  an  order  for  the 
allowance  of  overseers'  aecounts,  a  ma» 
gistratei  a  rated  inhabitant  of  the  parish, 
cannot  vote,  either  on  the  determination 
of  the  appeal^  or  on  a  question  as  to 
granting  a  case  for  the  opinion  of  this 
court,  /2.V.  Gndridge,  ii.  pi.  939. 

71.  The  sessioos  caimot  make  an  or^fmal 
order  of  rimoval,  R,  y«  Bond^  a.  pi.  9SS. 

7S.  Therefore  if  two  justices  make  an  order 
of  reuMival  which  is  not  appealed  against; 
bat  the  sessions  make  an  order  to  confirm 
it,  their  confirmatory  order  is  void,  for  it 
is  a  voluntary,  and,  as  it  were,  extraja- 
didal  act  of  the  sessions  to  confirqi  an 
order  thet  is. not  complained  of,  R..  v. 
Levertngton^  ii.  pi.  935. 

75.  The  sessions,  on  hearing  an  appeal 
against  an  order  of  removal,  may  adjudge 
Uic  panper  to  Ibe, settled  in  any  of  those 
parims  that  are  parties  )to  the  orders 
R*  V.  CoQibm,  ii.  pi.  -9S3. 


74.  TbetcanoiitBttfirnealeaniNderofi^ 
moval  by  implication,  R,  v.  HariJLMj 

il.  pl.9S4. 

75L  The  sessions  cannot,  at  a  sobsequefil 
sessions,  make  an  order  to  rmem  a  esie 
on  which  they  determined  at  aprece£ng 
sessions,  R,  v.  Ctickfieldj  ii.  pLs35. 

76.  The  sessions  may  affirm  or  qinsh  an 
order  of  removal,  but  they  cannot  super- 
sede an  original  order,  and  make  a  new 
order,  R.  v.  (hweU,  iL  pl.i)2& 

77.  Where  an  order  of  roasoval  has  been 
executed,  and  by  consent  of  the  cemovii^ 
parish  and  the  mi^istrates  uMa%  it,  it  is 
superseded  and  the  paupers  taua  bick, 
it  is  in  the  discretion  of  the  tessioos  ts 
enter  an  fippeal  against  it  or  not,  accord- 
ing as  they  may  thuik  that  justice  reqmrei 
it»  in  order  to  eomp^  the  respoMtents  ta 
pay .  the  costs  of  maintenance,  3ec.  in- 
curred by  the  appellants  before  tlie  onler 
was  suspended,  R.  v.  NorfoA  (yuacesi, 

iLpL958. 

78.  The  sessions,  on  discharging  an  order  of 
removal,  can  only  order  the  paupier  to  be 
sent  hack  to  the  respondent  paieish,  but 
they  cannot  adja(^  liis  settlemeBtiD  s 
third  parish,  R.  v.  Awmer,         u.  {»I.9S7. 

79.  But  in  a  subsequent  case  it  is  wA  tbii 
the  senioos  have  no  au^ority  to  i^id  i 
pauper  hack,  R.  v.  MUverton^   iL  pLsSS. 

80.  The  sessions  cannot  make  a  new  etjica 
vacatii^  a  former  order  made  sit  any  tinM 
during  the  same  sessions,  SL  Andrmo  t 
St^Omntnet,  ii.pl.9f9 

81.  Or  GOnfinoDiaa  onto*  that  h»  •been  fm 
viously  qoashed  during  l^  aesaonS)  JM 
ier$ea  v.  Wesibai^  ii.  pL^SO 

8S.  Nor  have  diey  upon  this  sufajoettv] 
jurisdiction,  except  on  apipea},  a.v<»X< 
PormgUm,  ii.pL9l9 

89.  The  sessions,  if  tivo  aaagistsstes  ar 
eqwdhf  divided,  cannot  make  any  oinia 
but  ought  to  enter  meimUmumce  til  tl 
next  sessions,  in  «rder  tbattfae  OMSCm 
again  proceed  on  the  appesA,  R*  v.  IM 
moreland,  ^fLoii 

84.  Upon  an  appeal  against  nii  onkr  oC  ^ 
moyal,  the  justices  atsenuons  weroegmdl 
divided  in  opinion  upon  a  ^osiIbb  < 
&ct,  on  which  the  settlement  of  tl 
pauper  depmded;  the  Mssiode  thiaii 
that  it  lay  on  the  rottpoadoiit  ponah  i 
establish  their  case  to  the  undaBsuc^omxi 
majority  of  the  court,  quaahed  theofdi 
of  removal :  the  sessioos  having  dooMk 
the  case,  this  court  refused  a  mandaoR 
R.  V.  JifonmotUkMre  {JugHeoe)^ 

iL  pi.  101 

Qwtre^U  dw  sessions  ought  to* 'ha 

ajdjonnied  ilistMd  of  iquashing  the  ordei 
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%5.THe  mdidriif  of  imkms  k  final  al  to 

tutten  offaetf  and  therefore  a  MUofeX' 

etytimt  frill  not  lie  to  justices,  on  hearing 

so  appeil  ag&iast  an  oraer  of  removid,  R. 

T.iVerfm,  it  pi.  93S. 

86.  Hie  sHsiotts  mar,  by  SG.9,  c.9.,  alter 

^  name  of  the  place  of  Settlements  if  the 

error  sppear  to  be  the  mistake  of  the  clerk, 

M.f,HBrrow,  ii.  pi.  953. 

tf,ThtnmooB  cannot  amend  an  order  ki 

flitter  of  tuitiance  which  Requires  exami- 

oflioo  of  witnesses^  bat  only  in  defects  of 

firm  tmaring  on  the  face  of  the  order, 

H»t*  Great  Bedufm,  ii.  pi. 954. 

'  IS.  T»  fissions,  with  the  consent  of  the 

iMila,  nay  rdfer  the  consideration  of  an 

IRmI  to  arbitratiovi,  R,  t,  Northampton, 

n,  pi.  956. 
['19.  TbesetnoBs  may  diitniss  an  appeal  for 
"*.  Mlat  of  mch  notice  as  their  practice  re- 
'  fifttt,  Anonymous,  M.  pi.  945. 

M'Thesesdons  may  aiQouni  the  bearing 
H  bat  cannot  quash,  an  order  for  want 
«f  notice,  Id.Und. 

Hk  sessions  are  bound  to  receive  an  ap- 

fJ,  sitiioiigh  no  notice  has  been  given, 
t,Bmaingdon$iirt,  ii.  pC94S. 

It  bas  been  hdd  that  the  ^raoriff  sMtjofu 
^ftoc  bound  to  reoeive  and  adjourn  the 
'^kttffiDi  of  an  appeal  against  an  order  of 
sttMval  at  the  next  sessions,  if  they  think 
yie  ippeBaxis  had  sufficient  time  to  cOme 
INyved  to  try  it,  and  to  gi#e  notice  to ' 
y^  fetpondenti,  JEL  t.  Korih  Biding,  York- 
^^,  ii.pl.-94y. 

Wit  Ian  been  dnoe  hM  that  ir  an  ap- 
'  yhisian  order  of  removal  be  lodged, 
toe  sessions  aie  of  opinion  that  rea- 
MMe  ttotke  has  not  been  given,  they 
^mot  Atmin  the  appeal,  hot  are  bound 
^«^eiini  it  to  the  next  sessions ;  for  the 
^1.  ^7.  (fl.,  which  enacts  that  no  ap- 
"^ '  iMB  ci^y  cn'der  of  removal  shall  be 
sMed  upon,  nnless  feasonlible  notice 
^J^vea^  of  whieh  the  justices  in  senlons 
.  ^^'P^  expressly  iays,  ''that  if  it 
\  Mif^etf  to  the  jQStxces  that  reasonable 
,  '.JJMlk  WIS  not  given,  than  they  akaU 
I'JS^  tile'  appeal  ti>  the  next  quarter 
|.  WJRis,**  R.  V.  Jmticee  iff  Buckhujktm' 
^•*J,  .  a.  pL950. 

^£|yqMlittr  seesiohifiiti^  adtoum  the 
l.^M^^Mriteeal  fr&m  order  of  removal, 

^^»mkm  canffot  Mf  a<iQoumed  bmnd 
?|f^i&)a  mentioned  in  the  stattilw  3  Hen. 

7^9  B0iUons  in  makil^  an  order  of 

'.  %QbiMBt  nmst  Slate  the  time  when 

y  ^ffighMl  sesrfoiis  commenced,  H,  v.  St. 

^^^ilfttMi;  ii.  pi.  975. 

^<M  potol, J2.  V.  JFsrrcra^,  f).  pi.  976. 


CMie  point,  R.  v.  ItiftmmaU, 

ii.  pK97y. 

97.  So  also  if  the  sessibne  make  an  order 
referring  a  question  to  the  Jetarmhiatioa 
of  a  judce  of  asstte,  tlie  appeal  must  be 
continued  by  a  proper  adjoumrkent,  R.  v. 
Hedk^kMi  Mibiet  ii.  pi.  978. 

98.  Thl^  sessions  may  adjourn  an  appeal  to 
an  adjourned  sessions,  R.  v.  Mansfield, 

ii.  pi.  979. 

99.  But  the  tes^ons  cannot  make  any  ad- 
joumioedt  vrithout  enfe^Fring  a  proper 
continuance,  R,  v.  PdkieMd,      ii.  -pi.  980. 

100.  The  justices  are  boOtod  by  i^t.  9  O.  l. 
c.  7.  §  8.  to  receive  and  adjourn  an  appeil 
milde  to  the  next  tetdont,  after  an  order 
of  removal  made  against  such  order  if  no 
notice  have  been  given  to  the  respondent, 
though  they  should  be  of  ofanion  that  ^ 
order  was  executed  in  suticient  time 
t)efore  the  sessions  to  have  tiMbled  the 
appellant  to  give  reasonable  notice  of 
tneir  appeal  to  the  respondents,  R,  v. 
Staffi>rdiAire  (Justices)^  Ii.  pi  951. 

101.  The  adioumment  of  a  sesdons  must  be 
made  by  tne  saiiie  number  of  jusdces  that 
are  neceaNuy  to  hold  a  sessions,  R,  v. 
fVettrington,  ii.  pi.  981. 

lOfi.  If  the  Justices  at  sesskMis  Me  equaRy 
(firided,  and  no  order  made  nor  the 
sessions  adjourned,  ail  order  cannot  be 
made  at  a  subsequMit  sessions,  on  an 
appeal  lodged  at  tile  fiSrmer  sessions, 
Bodmin  v.  WarRgen,  ii.  pL  988. 

Same  point,  A.  v.  Jimthes  of  WkHnvore^ 
land,  ii  pi.  985. 

105.  The  court  wiU  not  grant  a  mandamus 
to  the  justices  of  scions  to  bea^  an 
appeal  against  an  order  of  removal,  after 
judgment  given  by  them,  and  entered  b^ 
the  clerk  of  the  peace  for  quashing' the 
order,  upon  the  ground  that  the  Justices 
at  sessions  >^ere  divided  in  opinion^  And 
that  tbef  judgment  was  entered  by  mHCaka 
instead  of  an  adjournment  of  the  appeal, 
R,  V.  JiuHcei  of  LekesterikSre^ 

li.  pi.  1006. 

The  justices  at  sessions  may  alter  their 
judgment,  during  the  6o<ltinuinde  of  ttie 
sessions,  Id*  4bkU 

104.  When  by  a  charter  th^  magistrates  of 
a  boroueh  which  was  a  county  of  itself 
held  only  general  sessions  twice  a  yea^, 
and  not  (quarter  sessions :  Heid^  that  an 
appeal  against  an  order  of  removal  might 
be  made  to  the  next  gen^it  sessions  of 
the  peace  for  such  borough,  R,  v.  Carputr* 
then,  ii.  pL^^l. 

105.  All  order  of  removal  was  dated  isi 
August  1814,  and  an  ohler  of  #ti8penidoh 
indorsed  thereof,  in  consequence  of  the 
sickness  of  the  pauper,  and  a  copy  of  soch 
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order  and  indofBementwasiii  1814genred 
upon  the  appellanta,  but  the  original  not 
produced  at  the  time  of  serving  such 
copy,  and  subsequently  in  1815  another 
part  of  the  order  and  indorsement  exe- 
cuted by  the  same  justices,  but  bearing 
date  in  August  1 814,  was  served  upon  the 
appellants.  The  pauper  was  not  removed 
till  1819,  when  an  appeal  was  duly  enter- 
ed :  Held,  that  the  services  of  the  original 
order  of  removal  in  1814  and  1815  were 
both  defective,  and  that  the  appeal  was 
made  in  time,  notwithstanding  49  G.  3. 
c.  124.  §  8,  R,  V.  Alnwick,  il.  pi.  978. 

106.  The  sessions,  in  stating  a  case  for  the 
opinion  of  the  court,  cannot  make  a 
special  conclusion,  Ananymaui, 

ii.  pi.  984. 

107.  But  although  they  must  determme  one 
way  or  the  other,  yet  they  need  not  state 
the  reason  of  their  judgment.  South  Cad' 
hury  V.  Braddon,  ii.  pi.  985. 

108.  But  if  they  state  a  bad  reason  for  their 
judpinent,  the  court  will  take  notice  of 
It,  R.  V.  T^ord,  ii.  pi.  986. 

109.  The  sessions  ought  not  to  state  the 
evidence  from  which  they  infer  the  facts 

.    stated  in  a  special  case.  Id.  Und, 

110.  But  they  should  state  the  facts  them- 
selves ;  for  a  special  order  of  sessions  is 
considered  in  the  nature  of  a  special 
verdict,  which  is  not  to  state  the  evidence 
of  the  £sct,  but  the  fact  itself,  R,  v. 

.    Martley,  ii.  pi.  988. 

111.  Qtt.  If  they  state  all  the  circumstances 
from  which  their  conclusions  are  drawn, 
Whether  the  court  of  kin^s  bench  will 
eiamine  the  propriety  of  their  conclusions 
as  to  the  fact  of  fraud?  R,  v.  Tedford, 

ii.  pi.  986. 

112.  The  fad  of  fraud  must  be  p€»itively 
found  by  the  sessions ;  for  the  court  of 
king's  bench  will  not  infer  that  fact  from 
evidence  stated  in  the  case,  R,  v.  Weston, 

ii.  pi.  989. 
115.  The  sessions  cannot  be  compelled  to 
state  a  special  case,  A.  v.  Oulton, 

ii.  pi.  987. 

114.  Nor  will  the  court  permit  them  to 
raise  a  general  question  by  omitting  to 
state  particular  circumstances  belonging 
to  the  case,  R»  v.  Hill,  i.  pi.  289. 

115.  But  if  the  session!  order  a  special  case 
to  be  made,  and  before  it  is  settled  the 
sessions  is  inadvertentiy  adjourned,  the 
court  of  king's  bench  will  grant  a  manr 
damns  to  compel  them  to  proceed  in  the 
appeal,  R,  v.  Justices  of  Sussex, 

u.  pi.  1009. 

116.  The  sessions  on  a  case  being  sent  back 
to  be  re-stated,  ought  to  procttd  as  in  an 
entire  new  business,  R,  v.  Page,  ii.  pi.  992. 


117.  For  thcT  ought  to  c6iidder  it  fikes 
new  trial,  A  v.  Bramlty,         iL  pi.  998. 

118.  But  in  such  case  they  are  not  neces- 
sarily obliged  to  hear  new  evidence,  where 
the  only  defect  in  the  case  is  their  not 
having  drawn  any  conclusion  from  the 
fects  stated,  R.  v.  Bray,  ii.  pL  993. 

119.  But  the  sessions  may  hear  new  efi- 
dence,  R.  v.  Hitcham,  ii.  pi.  991. 

120.  The  court  will  not  sent  a  case  ba<ito 
be  rectified  by  the  minutes  of  the  scmoos, 
if  the  fact  required  to  be  answered  be  not 
clearly  statec^  /Z,  v.  Bradenkam, 

iL  pl.990. 

121.  Nor  will  the  conrt  send  a  case  to  k 
re-6tated,  merely  on  account  of  die 
sessions  having  improperly  rejected  besr- 
say  evidence,  /{.  v.  Nuiley,        n.  pi.  991 

122.  Nor  on  an  affidavit  that  the  clerk  of 
the  peace  did  not  state  the  evidence  tmlj, 
R,  V.  Burgh,  iL  pi.  995. 

127.  But  if  they  state  evidence  instead  of 
facts,  the  court  will  send  it  back,  IL  v. 
Raviham,  iL  pL997. 

124.  The  court  will  not  infer  fraiKl  fros 
the  circumstances  stated  in  a  special  case; 
for  fraud  is  a  fact  which  must  be  found  iqr 
the  sessions,  R,  v.  IMmbedergoch, 

ii.  pi.  999. 

125.  And  that  as  well  as  all  oUier  fitfti. 
found  by  the  sessions  are  conclusive,  Jl 
V.  Uanumdo,  ii.  pL  996* 

126.  The  court  of  kins's  bench  has  no 
jurisdiction  to  review  the  judgment  of  the 
quarter  sessions  except  on  a  case  sent  up 
for  thdr  consideration;  and  tberefon 
where  the  sessions,  having  heard  the  wit- 
nesses on  one  side,  had  refused  to  hear 
those  on  the  other  side  in  an  appeBl»oo 
the  ground  that  th^  testimony  bad 
been  prefaced  by  observations  oo  tbe 
part  of^the  advocate  contrary  to  their  mA 
practice,  the  oourt  refused  to  acant  a  iMtt" 
damns  to  re-hear  the  appeal,  A.  v.  C^ 
narvon  (Justices),  iL  pi.  M)08/ 

127.  The  court  of  king's  bench  have  v 
jurisdiction  to  grant  a  mandamus  to 
magistmtes  to  mSke  an  ordar  of  maiate- 
nance  on  a  particular  pariah,  B.  v»  2S^ 
dlesejc  (Justiceajf,  ii.  pL  1009. 

128.  If  the  sessions  confirm  an  order  of 
justices,  the  eourt  of  kii^a  beach  w 
not  quash  such  order,  but  will  quaih  the 
order  of  sessions,  and  direct  the  sesHOOi 
to  notice  the  order  of  two  juatioes^  R*"^ 
Yarpole,  iL  nl  lOPi 

129.  If  an  order  of  removal  be  connrmed  at 
tbe  seasioosi  and  both  orders  be  aflenvardi 
removed  into  the  king's  bench  by  cerii^ 
orari,  on  a  case  reserved,  and  the  eoort 
disapprove  of  the  orders  for  want  of 

jurisdiftion  of  the  reqioviqg  mf-''*^**' 
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ippcariu  on  tbe  face  of  the  original 
order,  the  court  will  quash  both  the 
onkri  without  remittiog  the  matter  back 
to  the  sessions  to  quash  the  original 
order,  for  the  purpose  of  enabling  them 
to  giye  a  mnintetiance  under  9  G.  1.  c.7. 
§1.;atid  8t  auy  rate  they  will  not  admit 
« ipplintion  for  amending  their  jud^ 
Meot  fer  quashing  both  orders  made  in 
tie  leroj  subsequent  to  the  judgment  bo 
piMounced,  R,  v.  Afoor  CrUcheU^ 

11.  pi.  1005. 

iJCTbe  leadom   may  be  compelled   by 

inafcwui  to  exercise    their  discretion 

Nfpcdog  the  allowance  of  cotU  ami 

flwgeioo  an  appeal,  St,  Marjf,  Notthg- 

imf,BMngifm^  u.  pi.  1012. 

I^.  He  tesaona^  in  making  an  order  for 

MH  add  cfaargea,  need  not  state  how 

*lKh  WIS  expended,  Mmdenhradletf  v. 

Wfiig/brrf,  ii.  pi.  1015. 

m  The  sessions  canrfot  order  costs  on  the 

Heft  adjoiiroment  of  an  appeal,  IL  v. 

AfeiS^  ii.  pi.  1014. 

Ift  So  if  a  person  me  notice  of  his  inten- 

te  Co  appeal  against  a  poor  rate,  but  do 

Ht  eater  nis  appeal,  the  sessions  cannot 

•aard  costs  to  either  party  under  17  G.  2. 

t W^  A.  ▼.  JfuHees  of  Ener,  ii.  pi.  1  Oi  7. 

ttL  The  sessboa  cannot  direct  eotU  to  at- 

'tad  the  event  of  another  presumed  ap- 

M  i?.  V.  Great  Chart,  ii.  pi.  1015. 

SETTLEMENT. 

LJUleaactiDents  and  provisioDa  in  respect 

.^gnung  settlements  contained  in  local 

-mcpMled,  54  G.5.  c.l70.§l. 

^I'^noo  bora  in  any  poor-houae,  or  houae 

.^fiaduidy  belong^Dg  to  united  pariahes, 

;  "Mile deemed  to  be  bom  in  the  parish, 

^  hf  whom  the  mother  of  such  person 

"^^  54  G.  J.  C.  170.  §  3. 

^^toDi  bom  in  prisons  or  houses  licensed 

^^>iKption  of  pregnant  women,  not  to 

f*Uittlement  thereby, 

54  G.3.  C.170.  §S. 
^^JMicrs  for  debt  or  contempt,  not  to 
■  !■  ittdemeots  while  in  custody, 

54G.3.c.l70.§4. 


^^P^i^^tiptr,  or  person  residine  in  any 
*ft«nic,  to  gain  a  settlement  thereby, 

'  54G.9.C.  170.  §5. 

*gpgiOft  maintained  in  any  charitsible 

*j™on,  to  gain  any  settlement  by  re> 

*^cethcrein,  54  G.9.  c.  170.  §6. 

8ETILEMENT  BY  BIRTH. 

1*  OfUteffUmateCkUdren. 
^  qfUgiUmaieChUdren. 


I. 


0/ iliefiHnutie  (Mdren, 

1.  The  place  of  birth  is  in  all  cases  the 
primd  facie  of  settlement,  R,  v.  HeaUm 
Norm,  ii.  pi.  30  n. 

2.  A  bastard  is  ex  necetntaie  settleo  in  the 
parish  or  place  where  it  is  born  or  first 
found ,  for  being  nulUusJUiuty  it  could  not 
otherwise  be  provided  for,  fVhiiechapel  v. 
Stepney f  ii.  pi.  1. 

3.  But  to  this  rule  there  are  several  excep- 
tions ;  for  if  any  fraud  shall  be  used  to 
procure  the  inrtk  of  a  bastard  in  any  par- 
ticular parish,  such  child  shall  not  be 
frimd  facie  settled  in  the  parish  in  which 
It  was  born,  but  in  the  pansh  from  whence 
its  mother  was  fraudulently  and  coUusively 
removed,  Tew/ubttry  ? .  Tudmng,  u,  pi.  8, 

4.  So  also  if  an  unmarried  woman  big  with 
diild  be  removed,  and,  pending  an  appeal 
against  such  order,  be  aelivered  of  a  bas- 
tard child,  such  child  is  not  settled  where 
born,  if  such  order  be  afterwards  quashed,, 
but  is  settled  in  the  parish  from  which  its* 
mother  was  so  removed,  Boreham  v.  Walt^ 
hain,  ii.  pL4. 

5.  So  also  if  a  single  woman  with  child  be 
uuiustly  removed  from  one  parish,  and  be 
delivered  of  a  bastard  in  the  other  parish, 
pending  the  order,  though  before  appeal, 
such  bastard,  on  the  orclerbdng  reversed, 
is  not  settled  where  bom,  Wettbury  v. 
Cotton,  iL  pi.  7. 

6.  So  also  if  the  parish-officers  are  carrying 
a  pregnant  woman  from  one  place  to  an- 
other by  virtue  of  an  order  of  removal, 
and  she  is  delivered  on  the  road,  m  trath^ 
titu,  of  a  bastard  child,  such  bastard  is  not 
settled  in  the  parish  where  bom,  but  shall 
go  with  the  mother  to  the  parish  to  which 
she  is  removing  by  virtue  of  the  order, 
R.  V.  Jane  Grey,  ii.  pi.  8. 

7.  So  also  a  bastard  bora  after  an  order  of 
removal  is  made  out,  and  before  actual 
removal,  is  not  by  such  birth  settled 
where  bora,  but  shall  go  to  the  mother's 
parish,  R.  v.  Idrford,  ii.  pi.  9. 

8.  So  also  if  a  single  woman  with  child  be 
removed  from  A.  to  JB.,  and  privately  r^ 
tura  into  the  parish  of  A,,  and  is  there  de- 
livered of  a  bastard  child,  the  settiemeiit 
of  such  child  is  in  J9.,  and  not  in  the  parish 
where  it  is  bora,  R,  v.  Landmabae. 

1  Str,  476. 

9.  So  by  S5  G.  3.  c.  101.  §  6.  bastards  born 
during  the  suspension  of  an  order  of  r^ 
moval,  shall  be  settled  in  the  mother's 
parish. 

10.  So  also  if  a  woman  big  with  child  be  sent 
to  the  htnue  of  correcOonj  and  be  there 
delivered  of  a  bastard,  the  child  ahall  be 
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tent  to  the  parish  frain  which  the  mother 
was  sent  to  tlie  house  of  correction.  Stuck' 
ley  V.  WkrAom,  ii.  pi.  9. 

11.  So  also  a  bastard  bom  in  a  county  gaol^ 
to  which  the  mother  had  been  committed 
for  safe  custody,  is  not  settled  where  bom, 
Ellting  V.  Her^ordy  ii.  pi.  10. 

12.  An  niegitimate  child*  bora  in  an  extra- 
parochial  place,  does  not  follow  the  set- 
tlement otits  mother, R.  t.  Si, MkhacTi 

'  Lcicciter,  ii.  pi.  22. 

13.  And  bastard  children  born  in  work- 
houses belonging  to  parishes  united  under 
9  G.  1.  c  7.  $.  4.  and  locally  situated  in  a 
third  parith,  it  is  said,  are  not  settled  in 
such  third  parish,  but  in  the  parish  from 
which  its  mother,  the  pauper*  was  sent  to 
such  workhouse,  R.  v.  SL  Peter  and  St, 
Paidf  i.  pi.  483. 

14.  9o  by  13  G.  2.  C.29.  for  regulating  the 
Foundling  HotpUal,  it  is  enacted,  '*  that 
no  child  received  into  such  hospital  shall, 
by  virtue  thereof,  gain  any  settlement  in 
the  parish." 

15.  So  by  17  Geo.  2.  c  5.  §  25.  "  bastards 
bora  in  the  streets,  &c.  where  the  mother 
is  apprehended  while  wandering  and 
beggme  in  a  state  of  vagrancy,  shall  not 
be  setUed  where  bora,  but  shaU  have  the 
mother's  settlement.'* 

16.  So  also  by  13  G.  3.  c  82.  $  5.  ^  bastard 
children  bora  in  luing4tt  hospitals  shall 
not  be  settled  in  tne  parish  where  such 
hospital  is  rituated,  in  consequence  of 
su^  birth,  but  shall  follow  the  mother's 
settlement." 

17.  So  also  bj*  20  Q.  3.  c.  36.  **  bastvd  child- 
ren, born  in  the  house  of  industry  of  any 
hundred  or  other  district  incorporated  bv 
act  of  parliament,  shall  follow  the  mother^} 
settlement" 

18.  So  by  33  G.  5.  c  54.  §  25.  bastards  bora 
under  a  certificate  from  a  benefit  society^ 
shall  be  settled  in  the  mother's  parish. 

19.  But  if  an  unmarried  woman  vith  child 
come  accidentally  into  one  parish,  and  re- 
move to  another  by  the  advice  of  some  of 
the  parishioners,  and  be  there  delivered  of 
a  bastard  child,  it  shall  be  settled  where 
bora*  Masters  v.  Child,  ^     iL  pi.  5. 

20.  So  also  if  a  woman  lodge  in  a  parish, 
and  be  delivered  of  a  bastard  child,,  the 
child  is  settled  in  such  parish,  although  ,it 
do  not  appear  that  the  mother  had  gained 
a  settlement,  R,  v.  Spitalfields,      iL  pi.  6. 

21.  So  also  a  bastard  is  settled  where  born* 
though  its  parents  are  dead,  and  they 
were,  during  the  whole  of  their  lives*  re- 
puted to  be  man  and  wife,  R.  v.  St.  Peter^s, 
Woroestenshire,  iL  pi.  12. 

22.  Even  if  the  child  be  bora  under  a  mar- 
riage defasio^  if  it  appear  by  fair  concl^- 
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sion  that  k  WM  a  bastard ;  as  if  its  motfaar'i 
former  husband  were  alive*  R*  v.  LtJAe»^ 

ham,  »•  P*-\^- 

23.  So  also  a  bastard  bora  on  the  road  while 
the  mother  is  endeavouring  to  readi  her 
own  parish*  without  (huid,  is  srttled  where 
bora,  R.  V.  AsUey,  iL  pi  17. 

24.  The  bastard  of  a  certificate  pcnon  is 
settled  in  the  place  of  its  birth;  &r  itu 
not  such  issue  as  will  follow  thesecdemeot 
of  its  father  or  mother,  neither  is  «cb 
bastard  his  or  her  child,  within  the  inten- 
tion of  the  statute  8  &  9  Will.3.  c.  90. 
R.V.  Milton,  iLpLlS. 

25.  Even  although  the  certificate  undertske 
that  the  certifying  parish  shall  provide  tor 
the  certificated  person  and  her  child,  with 
which  she  was  then  prdgaant;  fat  the 
words  her  child  must  be  taken  to  mean  a 
legitim^e  child  than  in  beii^,  A  v.  H>frc^ 

^  iLpLU 

26.  But  if  a  certificate  expressly  nndalab 
to  provide  for  the  child  that  (h*  wow 
certificated  is  then  pregnant  with,  Mch 
child,  though  born  a  haswd,  shall  be  t^ 
tied  in  the  mother's  parish,  and  not  io  the 
parish  where  bora,  R,  ▼,  Ipdey,  ».  pL  *^ 

27.  So  where  a  child  is  bora  a  bastard*  nd 
its  pai^nu  afterwards  iiilar«iarry>  aad  the 
father  procures  a  certificate  for  himself 
hia  wife,  and  Ins  child,  sueh  bastard  sh^ 
have  its  father's  settlemeot^  and  not  he 
settled  where  bora,  R.r.  Tostock,  iL  pL  42. 

S8.  But  a  bastard  bora  several  yean  b^]| 
cerdficate  eqgi^ing  to  receive  the  child 
the  mother  was  then  pregnant  with,  voA 
alt  other  children  she  might  aftcrww* 
have,  and  stating  her  to  be  an  unmarried 
woman,  is  settled  where  born,  A*  t. 
Mathon,,  ii.  p*«15' 

29.  But  now  by  35  G,  5.  c.  1^1.  every  np^ 
married  woman  with  child  ma^  be  removed 
as  aetofdly  diargcAble,  although  residing 
in  th^  parish  under  a  certificate,  /It  ▼• 
Great  Tarmouth,  il.  pl.6M. 

30,  But  ahhouffh  the  place  of  InfA  he  the 
settlement  of  a  bastard,  yet  while  nn^ff 
seven  years  such  child  shalj  bercmow 
for  nurture  to  the  nlace  of  its  meth<r< 
settlement,  and  be  tnere  kept  and  taein- 
tained  at  the  expence  of  the  parish  where 
bora,  Skeffhih  v.  Walford,  if.  pL  !*• 

»1.  Therefore  where  a  woman- went  with  s 
certificate  fixMn  HemUngton  to  IktrHn^fiOi 
where  she  had  two  Imstard  chilcfren,  with 
^hicb,  while  they  were  under  seven  yean 
of  age,  she  was  removed  to  HemUngion 
where  two  justices  made  an  order  oi 
Darlington  for  the  naiutenattea  of  d» 
said  two  children,  and  it  was  held  thai 
they  had  «  B^t  s»  lia  dO*  JksrUngton  v 
IIemiingt99^  if*  pLl^ 


Sttibmtat^Mhtkl 


UOWT. 


[SMhmm  fy  PmntUm^. 


n. 


Of  UgHmate  (Mdrau 

^  IWpboe  QgaHk  is  alagtpnrnMK^c  the 

|hn«ir  >ettie»»eitt  of  Icgitwiate  children, 

nidi  dtt  settiemeBt  whm  sttcb  cfaUdren 

iabnl  ky  pemUage  can  be  <li8Govered9 

v.iSf.&ififliKr'f^  H.  pLfi7. 

on  » ipiiwtifta  mpecting  the 

oC  a  nwfied  woia«%  if  the  ^• 

jHOaitfi  prave  tbut  the  pMper  wu  born  in 

tbtpadik  of  the  lesfMmleiit^  thin  is  good 

fAfieie  evidence,  so  al  to  oblige  the 

wyiilinti  t»  shew  that  the  gnapfr  had 

.  jfcia  difeteot  settiwiimt,  JL  n  IVcod- 

/H  ii*  pLi9. 

'    HBP  pointy  JH,  V.  Seaion  Narru, 

iL  pLson* 

ilte^Mis  onlj  f»iMI/Kv  cvkfenoe  of 

KiieaeDt;  for  where  the  sewions  had 

•>MM  in  favour  of  a  sattleB>ea>  in  A^ 

•^which  the  panper's  fiitber  was  proved 

H  tea  heeift  leUeved  while  reMent  in 

Mother  pariah  fcntf  years  before  the  deci- 

» Jw^wJiBtcciodom  to  the  panper^s  birth, 

<  sad  the  only  eridosee  to  oppose  this  being 

!iftep)p(r'sew«Mr«A  in  X  the  order  of 


ji  •  iL  pL3I. 

I^TkisettleaieBt  bj  Heih  magr  be  psofed 
'If  the  copy  4>f  the  parb»-ragisiter  of 
qrirtwring^  aed  by  kieatiiying  *the  per- 


*«%/{.  V.  Of€e€k  St.  Mie/^u^s,  u.  pi.  S8. 

i^tekbeMinary  sattlaaiaat^^Mntf4aiay 

'*hs  nastaa  ^  a  new  settlement  ^  p^ 

trnthifl^,  although  the  child  be  under  teven 

fawofage,  ChMawr*  v.  Jfiiton,  ii  pLs6. 

19.  Bet  the  place  of  binh  shaU  be  the  place 

«Ci«ttlcBieot  of  a  tegitunafie  ohild,  UkNigh 

4a|pasr  that  tke  father  iastiU  Mviag,  and 

•M  icnsd  two  vears  IB  a  diflbreat  parish ; 

iWMa  f  «iMte<  that  aaeh  service  was  under 

'itt^Sfa'*'yt*'>  A  ^«  WhMnf^ 

^V  iL  pi.  30. 

^mpface  of  birth  is  indeed  ii>  all  cases 

'mpmSL^itcm  place  of  aettlemeat,  K  v. 

•dHai^srni^  iL  pksOn. 

Ml  abo  the  place  where  a  legitimate 

Mis  intfMmd,  is  the  place  of  its  legal 

Wtfapent,  until  the  place  of  its  barth  or 

<i«lerivmivfe  aettiemcnt  can  be  discovered, 

MiMqiieJT.  Slepmyt  ii.  pf.  S4. 

^  IhtKfces  where  the  osother  of  a  young 

^•^lliiiwn  exeented  for  fakmy,  and  neither 

it  piMe  of  the  child's  birth  nor  of  the 

•'^m^i  settlement  could  be  found,  the 

Mvas  hdd  to  be  settled  in  the  parish 

^■hat  the  aialhar  was  apprehended,  Anon, 

iL  pi.  S5. 

^•^dboif  fheaselhepof  a  duld  bom  in 

^  pnh  die  m  another  while  she  it 


to  a  thirds  such  child  shall  net  be 
settled  in  the  parish  where  it  was  left  de- 
stitute by  the  death  of  its  mother,  but  shall 
be  settled  where  it  was  born,  Tke  mm  qf 
Clavefy  V.  Burton,  ii.  pi.  83. 

48.  By  8&0W.3.  c.50.  ^the  legitimate 
children  of  certificate  persons  shall  not 
gain  a  settlement  by  birth  in  the  certifi- 
cated parish. 

43.  A  child,  eight  years  old,  bom  in  England, 
but  both  whose  parents  were  Irish,  without 
any  settlement  m  England,  and  who^e  mo- 
ther, after  the  death  of  her  first  husband, 
bad  married  a  settled  inhabitant  of  the 
parisli  of  A.,  is  removable,  if  chargeable,  to 
the  place  of  his  birth,  and  is  not  within  the 
59  U.3.  c  18.  §  33.  i2.  V.  Qreat  Oaoton, 

ii.  pL3S. 

SETTLEMENT  BY  PARENTAGE. 

L  Of  the  Father. 

II.  Cf  the  Mother. 

III.  Of  Evumo^athn. 

L 

By  the  Settlement  qf  the  Father. 

1.  Hie  father's  settlement  is  the  settlement 
of  his  le^mate  children,  in  whatever  place 
such  chiklrea  may  be  bora  or  dropped, 
C^yraN^  V.  ShUlhig/ofd,  il.  pi.  57. 

a.  And  a  legitimate  child,  thoiwh  bom  after 
the  death  of  its  father,  shaU  inherit  his 
settlement,  iL  v.  G^hn,  iL  pi.  38. 

3.  So  also  the  fathers  settlement  shall  be 
conferred  on  his  legitimate  child,  although 
such  child  be  born  an  idiot.  Hard's  case, 

ii.  pL54. 

4.  And  a  Intimate  child  may  be  removed 
to  the  place  of  his  father  s  settlement, 
although  the  father  is  alive,  and  do  not 
reside  there,  R.  v.  Iron  Acton,     ii.  |>L  40. 

5.  For  the  settlement  of  the  father  is  the 
settlement  of  his  children,  although  he 
reside  elsewhere  at  the  time  of,  end  ever 
after,  their  birth ;  and  the  children  may  be 
removed  to  such  settlement  after  the 
fiuber's  death,  although  they  were  never 
there  during  his  lifetime,  St.  Giles,  Read^ 
me  V.  Evendey,  Blackwater,        ii.  pi.  39. 

lue  father's  settlement  communicated  to 
hb  children  is  not  altered  or  destroyed  by 
the  marriage  of  his  widow,  R.  v.  SaxmwuU 
ham,  ii.  pL35« 

But  if  the  father  remove  into  a  dinbrent 
parish,  and  there  gain  a  new  settlement, 
nis  children  under  3ie  age  of  aeoen  yeta^a^ 
and  such  other  of  them  as  have  not  gained 
settlements  in  their  own  right,  shall  have 
the  settlement  thus  newly  acquired,  R.  v. 
emmet,  iL  pL36. 

k  4 
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S*  But  it.u  ineumbent  oo  thopttmhto  which 
such  nurte  children  are  removed,  to  shew 
that  their  derivaUve  seUlement  has  been 
changed  by  a  new  settlement  subsequently 
acquired;  and  therefore  it  hui  been  held, 
that  nunc  children  may  be  removed  with- 
out stating  dther  the  death  or  the  settle- 
ment of  their  parents^  A.  ▼.  Buokkbury^ 

ii.  pi.  45. 

9.  See  also  R.  v.  Barion  Turfe^      ii.  pi.  52, 

10.  For  proof  of  the  father's  settlement  is 
sufficient  to  establish  the  settlement  of  his 
children  in  the  same  parish,  if  nothing 
appear  to  contradict  it,  R,  v.  Stone, 

ii.  pi.  44. 

11.  Therefore  evidence  that  the  pauper's 
,  father  had  been  relieved  forty  years  before 
!  by  the. parish  of  A.,  while  he  resided  in  the 

parish  of  B,,  is  evidence  of  the  pauperis 
settlement  in  A.,  although  it  appear  that 
the  pauper  was  born  in  another  parish,  R, 
V.  Wakefield,  ii.  pi.  31. 

12.  If  the  father  and  mother  of  a  le^timate 
child  be  both  foreigners,  and  neither  of 
them  have  gained  a  settlement,  it  follows 
that  both  they  and  their  children  must  be 
maintained  by  the  parish  where  they  are 
found,  CoiffTtfii's  case,  ii.  {)l.  35. 

13.  The  settlement  of  a  person  attainted, 
acquired  before  this  atti^nder,  is  commu- 
nicated to  his  after-bom  children,  R.  v. 
St»  Mary  Cardigan,  vl.  pL  45. 

II. 
Btf  Settlement  of  the  Mother. 

14.  The  father's  settlement  shall  first  take 
effect  with  respect  to  the  settlement  of  his 
legitimate  children ;  but  if  the  father  have 
no  settlement,  then  the  children  shall  have 
the  mother's  settlement,  R,  v.  St,  Bo^ 
tolph*s,  iL  pi.  41. 

15.  For  if  a  woman  marry  a  man  who  has 
not  gained  any  settlement  in  England,  or, 
having  gained  a  settlement,  if  it  cannot  be 
found,  her  maiden  settlement  is  not  sus- 
pended by  ihe  coverture,  Tynton  v.  Kin^i 
Iforton,  ii.  pi.  49. 

16.  And  the  mother's  settlement  shall  not 
only  be  the  settlement  of  her  children,but 
of  her  grandchildren,  if  their  respective 
fathers  have  no  settlement,  R,  v.  St,  Mat- 
thew, Beihnal  Green,  ii.  pi.  54. 

17.  If  a  mother  acquire  a  new  settlement, 
~  not  in  her  hum  right,  but  by  marriage  with 
'  a  second  husbanc^  her  children  by  her  first 

husband  retain  their  original  settlement  by 

'  birth  or  parentage,  and  cannot  be  removed 

'  with  the  mother  to  her  acquired  settle' 

merit,  except  for  nurture  while  under  seven 

years  of  age,  Wangford  v.  Brandon, 

ii.  pi.  46. 


Bcr 


18.  Soifawoaiifi,pn!?imistoheriimnii|e^ 
acquire  a  letdeneDt  in  her  own  n^  ai  by 
binng  and  service,  a«d  after  the  death  of 
her  husband  acquire  a  new  settlement  by 
marriage  with  a  seotmd  hmbtiid,  tw 
children  of  her  first  hosband,  if  the  phce 
of  his  settlement  be  unknown,  shall  gp  to 
the  parish  where  the  mother  gained  a  «t- 

.  dement  in  her  own  right,  and  not  to  the 
place  of  her  second  husband's  setdementjf 
R.  V.  St,  Gilet  m  the  Fields,       il  p1.5Dj 

19.  For  the  settlement  so  acquired  \ff  a 
widow  in  her  own  right,  destroys  the  let* 
tlement  she  had  by  marriace,  aira  is  eon* 
municaled  to  such  of  her  iSiildren  as  hnf 
not  before  gained  settlements  for 
selves,  St,  George's  v.  SL  CathtnMt, 

9.  ^47: 

20.  For  a  legitimate  child  may  earn  a 
settlement  with  its  mother  after  3ie  f 
death,  R.  t.  Woodend,  n 

81.  Therefore  a  child  of  ten  years  of 
who  poiseatea  a  derivative  settlement 
its  fiither,  may,  after  the  ftither^s 
acquire  a  new  settlement  firom  its  m 
by  goin^  widi  her  into  nnotber  pariah 
living  with  her  as  a  part  of  her  faniW  n{ 
her  own  estate,  R,  v.  Betricn  Turp, 

ii.  pt. 

82.  So  also  if  the  wife,  after  the  death  of 
husband,  reside  fort  ydays  upon  a 
estate  which  she  had  before  his  death 
her  own  right,  she  thereby  gains  a 
settlement,  whieh   shall    belong  te 
childroi,  instead  of  that  which  they 
before  in  right  of  their  ftither,  H.  v. 

ii.  pi 
85.  So  alsoa  widow  by  residence  dumg 
gumraniine,  fains  a  settlement  for  ~ 
and  her  clnldren  who  are  not  i 
'  paled,  although  they  do  not  reside 
ner  during  the  whole  of  the/or(y  dm/9^ 
V.  Lwg  Wkitienham,  n,  pi. 

84.  But  a  wife,  during  the  life  of  her  ' 
band,  cannot  gain  a  diferent  settf 
for  her  childrai  fitnn  tint  iHudi 


derive  from  their  &ther  b 
Berkhampetead  v.  St,  Matnf 


h 


u. 


III. 

Of  Bmancipatifm, 

85.  Children,  after  the  age  of  sreea  j^mn 

may  become  emancipated  from  their  pa 

rents,  and  acquire  new  settlements  in  IM 

own  right,  Dumbleton  v.  Beokferd, 

ii.  pL5C 

26,  And  perhaps  before  the  age  of  aefei 

years ;  for  the  a|ge  of  nurture  bat  no  lehi 

tion  to  the  doctrme  of  emaneipatian,  R,y 

Tottmgton,  Lower  End,  tL  jk.M 

87.  A  son  of  eight  years  of  age,  mh»,  oa  tb 


BiGBOT. 
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nwiitof  UiMMr  into  anodiec  parkby 
WW  k4  Miiiid^  and  oondniMd  to  work  for 
IriimfH  tad  afterwards  aaairied  and  con- 
inaed  working  for  binnelf  and  his  fiunily 
figrtmotf  ymn, » thereby  separated  firom 
\m  Mer't  fiMmiy,  and  cannot  derive  a 
MVidtJeaMBt  acquired  by  the  fitther 
dbrlii  fenoval  fitNn  the  parish  in  which 
lliiaip  was  to  left»  JBattwoodkey  ▼•  IVetU 
m»A^  ii.  pi.  57. 

SI.  Ason  who,  when  nineteen  years  of  age, 
hncB  km  iather^s  family,  and  goes  into 
aodica  parish,  where  he  marries  and  has 
.dsldra^  is  caaancipated^  SL  Miehad  in 
Jr«MMl  V.  iSe.  Mattkewj  Ipswiek^ 

it.  pl.<58. 

S9.  if  s  am,  after  he  is  one  and  twentgr  years 

-flf  ap^  Bian^,  and  live  separate  with  his 

wife  sad  telly  from  his  fiuner,  who  is  cer- 

Hmtit  dkouch  m  the  same  parish,  yet  he 

iiSBHnapated,  Bmigen  v.  AmpikU, 

iu  pLdO. 

l^So  if  a  sao  having  lived  with  his  fiither 

vder  a  certificate  until  he  is  twenty  <>four 

MB  of  agc^  nsarry,  live  in  a  sepamte 

MS,  has  cUlcfaren*  and  take  land  under 

ML  a  year,  for  which  he  is  rated,  and  pays 

toths  poor's  rate,  he  is  thereby  emanci- 

IMtodfrom  his  parent  family,  and  gains  a 

MttieiDcnt  in  the  certificated  parish,  B.  v. 

MmA,  ii.  pL76S. 

It  So  siso  it  seems  that  a  son  who  supports 

iMdf  eotiiiely  by  hi*  daily  labour,  and  is 

owned,  is   emancipated,   although    be 

^"^  and  board  in  hu  fiither's  house,  for 

vack  he  pays  him  five  shillings  a  week ; 

at  lesct  sQch  a  person  is  not  a  part  of  his 

kke^t  faauly  tbr  the  purposes  of  a  certi- 

tee,  B,  V.  Storrimgion^  ii.  pi.  745. 

'L  ^  tho  where  a  son,  who  is  of  age, 

Mnirr,   he    »     thereby     emancipated, 

'^SQgfa  he  continues  to  live  with  his 

wWs  hoAy  as  part  thereof,  R,  v.  E^er- 

'^:  ii.  pi. 7 5. 

^At  a  peraoo  cannot  pun  a  settlement 

'%Mriog  and  service  wtth  the  son  of  a 

Jtficated  man  continuina  to  reside  in 

^  certificated  parish,  witti  his  mother 

^  the  fiuthor's  death,  as  part  of  her 

Wf,  though  the  son  were  of  age,  and 

^"iwg  on  business  for  himself;  such  dr- 

^ptttsoces  not  amounting  to  emancipa- 

^  IL  T.  Sawerby^  ii.  pL  76. 

H  AaoD  appreiitioed  out  \p  his  fiither  to  a 

*Mer  liviag  under  a  certificate  in  another 

fw^aad  not  thereby  acquiring  any  set- 

^■Kat  of  his  own,  but  receiving  clothes 

"■B  his  father,  and  visiting  him  from  time 

J^<iaie»  and  letaming  home  to  him  after 

ifee  espiatma  of  his  apprenticeship  before 

>^«as  of  a^  though  be  went  out  to  ser- 

*^iipb  m  two  days  after  receiving 

'B^^  dothesy  u  not  emancipated  from  his 


fathers  fiadl^;  and  tbereftire  follows  a 
settlement  gained  by  the  fiither  while  he 
was  so  serving  as  an  apprentice,  JV.  v. 
Hardwieky  ii.  pi.  78, 

55.  If  a  son  enlist  himself  as  a  soldier,  and 
continue  four  ^ears  in  the  service,  he 
thereby  emanciJMttes  himself  from  his 
fiither's  fiunily,  J|.  y.  Wa^cle  St.  Peief's, 

ii.  pi.  69. 

56*  A  pauper,  being  eighteen  years  of  nge 
and  raiding  with  his  fiither,  was  drawn  aa 
a  militia-man,  and  served  for  five  vears  as 
a  balloted  roan.  During  bis  service,  he, 
several  times  when  on  furlough,  and, 
finally,  after  his  discharee  from  the  militia, 
returned  to  his  father n  house,  held,  thflt 
by  his  so  remaining  separated  from  his 
father's  family  after  twenty-one,  he  was 
ensancipated,  although  the  original  separa- 
tion warnot  voluntary  on  his  part,  R,  v. 
Hardwiek,  ii.  pi.  88. 

37.  But  a  drummer  under  age,  who  enters 
into  the  same  militia  in  which  his  father  is 
Serjeant,  and  lives  with  his  father,  and  per* 
mits  bis  father  to  receive  his  pay,  is  not 
thereby  emancipated,  R,  v.  Woburn^ 

ii.  pi.  74. 

58.  But  a  child,  as  long  as  he  continues  a 
part  of  the  parent  fiimily,  cannot  be  enum- 
dpaied  untu  he  comes  of  age,  marrietf 
gains  a  settlement  in  his  own  rights  or  in 
some  yizy  contracts  a  relation  inconsistent 
with  the  idea  of  his  oontmuing  any  longer 
a  part  of  such  family,  R,  v.  WUUm  cum 

Twambrookst  ii.  pi.  69. 

39.  Where  a  pauper  being  settled  by  paren- 
tage in  A,  at  the  age  of  thirteen  years, 
lived  and  served  fora^ear  in  A,  and  after- 
wards when  he  was  suteen  years  old  re- 
turned to  and  lived  with  his  father's  family 
until  he  became  of  age ;  held,  that  having 
acquired  a  settlement  of  hb  own  in  it,  he 
did  not  follow  the  settlement  of  his  father 
sabsequently  gained  in  another  parish, 
whilst  the  pauper  continued  to  resiae  with 
him,  R.  V.  Bieasbj^f  ii.  pi.  81. 

40.  Where  a  son  married,  had  four  children, 
and  lived  with  his  wife  and  children  sepa- 
rate and  apart  from  his  father  and  motner 
in  the  same  parish  in  which  his  father  vras 
settled,  it  was  held  to  be  no  emaneipaikm, 
as  it  did  not  appear  that  he  had  gained 
any  settlement  in  his  own  right,  R,  v.  CM 
A$hUm,  ii.  pi.  61. 

41.  But  that  means  that  as  long  as  tne  son 
continues  a  part  of  his  father's  fam)ljr»  the 
derivative  settlement  of  his  parents  is  not 
abandoned ;  for  he  ma^  be  emancipated, 
alUiougb  he  never  acquires  a  settlement  in 
bis  own  right,  R,  V.  Statuvix,      ii.  pi.  71. 

49.  And  if  the  derivative  settlement  be  once 
abandoned  by  emanc^jation,  it  cannot  be 
regained,  R.  v.  Roadi^  '  ii.  pi.  72. 


Stifimmi  h0  J'meniigp.] 
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m^m^^^ 


4Sf*  So  flito  wbeve  a  ton,  who,  at  fifteen 
yean  of  ag^  boiiiNl  bimselt  appeentice, 
served  out  part  of  hk  time,  and  worked 
about  the  country  in  the  wav  of  his  bosi- 
oess,  bot  who  went  to  bis  fiither't  house 
wheaever  ho  pleased,  kept  bis  holiday 
clothes  titope,  and  coosicwred  it  as  hu 
hoaea,vas  held  not  to  be  emandptOed 
from  his  father's  family,  R,  v.  Ha&faxy 

ii.  al.  63;, 

44.  So  if  a  certifying  parish  bind  out  thenn 
of  a  certificated  man  spprentice  in  a  third 

.  pariah,  sacfa  sod  is  thereby  emaacipeled 
fipom  hb  Other's  family,  R.  t.  SUtrni^ 

ii.  pLJ9. 

45.  So  nine  or  ten  yean^  residence  of  a  child, 
by  the  direction  of  his  father,  in  a  fnend*s 
hottse,  for  the  purpose  of  his  supoort,  is 
not,  if  he  occasionally  visit  his  father's 
house  as  his  homcL  such  an  absence  as  will, 
vpon  the  principle  of  abandoniaeBt,  be 
considered  tm  emmndpaUmy  R.  v.  Toning- 
tm  L^wifr  JCndj  ii.  pi.  94. 

46.  So  a  boy  hired  out  by  his  fiuher  several 
years  successively,  sokI  never  fiving  with 
him,  bat  the  father  receini^  his  wages,  is 
not  eTB&ncipated ;  but  continues  to  follow 
his  father's  settlement  acquired  after  the 
hiring  out,  R,  v.  Strettom,  iu  pK  65. 

4T.  So  also  where  a  daughter,  who,  at  the 
age  often  3iearB,  had  the  nnsfbrtttne  to  be 
rendired  ioeapabte  of  work,  by  her  hands 
bring  banit  oi(  and  her  fivther,  ftom 
vedTCed  circumstances,  being  unable  to 
maintain  her,  procured  her  to  be  main- 
tamed  by  the  parish,  and  at  twenty  years 
of  age  she  was  accordingly  placed  in  the 
workhouse,  where  she  remrined  for  several 
years^  the  Court  held  that  it  was  nothing 
tike  an  emaneipacios,  R,  v.  Br^mihembufy, 

ii.  pi.  66. 

48.  So  also  a  ehild,  who  leaves  its  fwier's 
f^ily  when  only  five  years  old,  and  li?es 
with  difierent  relatioas  tilt  ten,  is  not 
emancipated,  but  shall  foUowthe  setti'e- 

[^  ment  or  its  father,  if  he  has  not  gained  any 
settlement  in  his  own  right,  R,  v.  O^^ 
ckurehy  n,  pi.  67. 

49.  A  son,  when  he  was  sixteen  yean  of  aee, 
wa^  bound  apprentice  for  four  years,  which 
he  served,  and  never  aflerwards  returned 
to  his  fhtber's  familr,  but  the  indentare 
was  void  for  wane  of  a  stamp:  and  it  was 
held  that  he  was  not  emancipated^  bst  fbl- 
lo^naed  the  fiither  to  a  new  settlement, 
lAiith  he  had  aainecl  whik  the  son  was 
serring  under  me  Indentures,  J^.  v.  £<%- 
tirorM,  ii.  pi.  66. 

50.  A  son  of  a  certificated  person,  who 
leaves  his  father's  fkmily  at  nineteen  ^ears 
of  age,  and  serves  a  vear  under  a  hinns  in 
an  eatra-parochW  piaee,  and  at  the  end  of 


the  yanr  Belnmfl  amwinM  and  • 
and  not  hariag  gained  amtf/iTWiafiate 
to  the<pmb  whare  bis  fisher 


own 

lives  imder  theoeitificaie,aadt|MreeBtan 
into  service,  ia  not  thereby  cmanripatierii 
R*y.CoitingbttmJht(My  iL  pl.7a 

51.  Nor  is  the  son  of  a  certifioatad  pmo, 
who  serves  a  year  aa  thftcwtihdag pnh, 
part  of  a  year  io  a  third  paari^  and  dm 
years  in  the  certificafted  parisb»  tkmtkf 
emaneipatedf  if  he  raMm  to  and  madt 
with  his  fiither,  akhough  the  first  and  l«t 
serviees  were  onder  regular  hirings  (sta 
year,  Jl.  v.  Jj^gaaoHA,  i  pl*U* 

52.  Where  a  pauper  was. bound  appmalb 
to  ai  certificated  man,  and  during  hb  sp- 
prendeaship,  he  beinip  of  the  ^gs  of 
ei^Caen,  his  fiither  gjuoed  a  new  settle- 
ment, aod  the  pauper  did  not  letam  to 
his  iither^  house  till  after  howaa  tMtj^ 
one ;  hcM,  that  he  wis  not  emaanpatail, 
and  that  his  settlement  followed  the  oca 
settfeaMnt  of  his  fiohei^  M.  v<  Eaggth, 

n.  ^80. 

5r.  Bot  a  son  who,  at  theaga  of  ainoMo, 
enfists  in  the  army,  goes  abroad  as aail- 
dier,  marries,  and  absents  himseif  fioia  hii 
fistber's  fkmily  for  several  yean^  is  therabgr 
emancipated,  though  he  aeveraa|Bicesa 
settlement  ia  his  owe  rip;hl^  aasi  esnaet 
partake  of  a  settlement  gained  by  his  tt/ka 
subsequent  to  his  eniistmg  and  laariag  ha 
family,  R.  v.  SUmmx^  ii.  pL  71. 

54.  So  a  daughter  of  tweoty-two  jean  of 
ace,  who  feaves  het  fitther'a  hoase^  tad 
hires  herself  in  the  smae  pari^asaaet 
nurse,  and  after  staying  only  eight  weeks 
ia  her  place,  returns  to,  Mad  cdmdMiei 
with,  her  father's  fiiaiily,  is  thenby  ssim- 
dpaiedy  though  she  has  gaioed  no  settle* 
ment  in  her  owa  right,  and  is  not  ealilled 
to  a  settlement  gained  by  her  father  b^ 
tween  the  time  of  her  depertaae  and  her 
return,  jB.  v.  Roaehy  ii.pl.7fc 

5^,  A  Widower  haring  a  dai^j^r,  placed 
her  at  eleven  yeari  of  age  with  aa  anek, 
by  whom  she  was  wholly  mcdntaiiied  afier 
that  time^  and  wath  whom  she  caotiaded 
to  reride  aflber  she  came  of  age,  daiqg  ser- 
vice fia*  him,  but  without  aay  cootraa  at 
hinw  to  give  her  a  settlement  of  heroarn, 
the  faAer  barings  i»  the  meaa  time,  goae 
out  to  service;  held,  thai  oa  oamiag  of 
mgd  she  was  emancipatad,  R»  w.  C&mkaaef» 
home,  it.  li^P* 

S9.  The  pauper,  at  the  tiam  of  fairiiiff  him- 
self had  a  daughter  of  the  aae  of  ei^iaeo» 
who,  fft>m  the  age  of  four,  had  ttved  wtm 
her  grandlkther,  and  bad  been  maiaeamed 
by  Mm  tUl  hia  deaths  and  afterwards  by 
her  grandmother,  winch  coatmned  till  she 
attamed  the  im o^  taatj  m%fkmm'^ 


SMmiijf  HUnkigei 


Mfer  to  coiicitte  and  iiiiiBtM&  her  out  of 
tfand gifw  to  tlM  graMfanother  for  life, 
vi  imr  h«r  deooMe  to  the  daughter ; 
Ui  Ihirt  the  daaghler  was  not  emanci- 
fni,  aad  eatueqmandy  pwapet  was  not 
vMbctat  5ft4W.&M^  a  person «o^ 
kmgmckiUnt  the  time  of  the  hsmg, 
M.f>U€k/bH  iLpl.79. 

A  Mag  the  nnBoritf  of  a  diild»  there 
Ml  bene  dnandpatioii  onleM  he  marries, 
■1^  10  becomes  kioMrif  the  head  of  a 
iaflfyor  oaatncts  loae  other  rciation, 
Ion  vhoUy  and  permanencfy  to  exchMle 
IlKpaiBBtd  coBtiol,  ir.¥.  WUmmffiom^ 

h«  pi.  85. 
5ft  Mjp,  that  the  acquiring  e  settlement 
cf  Miova,  docs  not  properiy  constitute 
HeBsndpetJon,  Id.ibkL 

59.  A  fldaor  ha?ing  enlisted  into  the  marines, 
««  dhchaiged  from  that  senrice^  and 
fitaned  to  his  Other's  famHy  befiore  he 
mvied  the  age  of  twenty-one  jean; 
WML  tbat  he  was  not  emancipated,  R.  ▼. 
Mer/Seid  Oreyt,  ^ii.  pi.  84. 

r  JSmiEMENT  BY  MARRIAGE. 

■   I.  H?  PPT^'  Marriage  SetHtment. 
E  3V  Hye^r  ilflift&m  SetHment. 
BLBtmmdtfW^e, 

I. 

fV  H^#  SMemeni  m  Bigkl  of  ike 
HuMbtmd. 

i^lWhmband^s  setdement  i^  by  theinter- 
Wfriip^  iaunediately  oommunicated  to 
^ym^JfpotenM  v.DunwfcU,  ii.  pL  lOS. 

^  Mdmiog  tlie  eoverture»  the  wife  caimot 
Vmadiflerent  settlement  from  her  hos- 
h^t,,M.v^  Jytkorp  Rpodivgy  ii«  pL  104. 

tiAaicten  after  her  hushan(Ps  death,  she 
M  Mill  retfte  his  lettleoent,  unti  ahe 
'iaanewsetdemeot  ekher  in  her  own 
#ler  l^  marriage  with  enother  hushand, 
JtCUes  V.  EvfUe^  ii.  pL  102. 

IV  mpU  Stttiemait  in  her  own  Right. 

^1W  wItleneDt  wfaieh  a  widow  ipdaa  in 
'Wo«a  right,  cannot  be  chugged  by  eri- 
tesBthafc  she  was  afterwards  maniad  to 
tan,  who,  iit  hb  life-tuBC^  toM  her  he 
«i  bonr  IB  Fo/Mtfw;  for  it  is  iatum- 
litBtentheparish,  where  she  ia  proved  to 
WsB  atyarad  a-settkaiol,  to  abaw  a^siib- 
o^uat  darivaaivo  settlement^  ii.  v.  iioM^ 
Ma^  it.pLll7. 


{UI. 


^llmW^. 


swiMgidiAnIL  hut  iwtptttitd  only,  dttil^ 
the  coverture,  AffpuUmv.BuniweU^ 

n,  pLioe. 
6»  And  if  ihe  many  a  man  who  has  no  se^* 
tlement,  or  whoie  settlement  cannot  be 
discovered,  her  mmden  settlement  is  not 
even  nupended  by  the  oovertuva,  12.  y. 
Wilhonmgh  Oreen^  fi.  pi.  165. 

7.  And  therefore  where  a  angle  woman,  who 
had  acquired  a  settlement  in  her  own 
right,  married  an  /ris^saUor,  who  had  no 
settlement  as  far  as  the  knew  of,  and  who 
was  dive  as  she  hdiered;  having  heard 
that  he  was  so  only  two  nonths  beAnre 
her  removal,  but  whose  settleaiient,  if  he 
had  gained  aay^  did  not  miear,  it  waa 
held  thai  idie  was  enlided  to  tier  ownaet- 
tlement,  M*  v.  SL  JSMq^bA,  Mtko/u^aU^ 

11.  pi.  109. 

8.  So  where  the  evidence  was  that  the 

CBp|cr's  hoiband  was  bom  in  WiUikire, 
t  in  what  parish  was  not  known,  or 
wiMther  he  had  gained  any  other  lettle* 
.  ment;  and  that  he  had  run  awa|y,b«i  waa 
still  living  for  any  thing  the  pauper  knew 
to  the  contrary,  it.  was  held  that  ihe  was 
entitled  to  her  roaidea  settlement;  lor 
otherwise  she  must  be^stanrod,  Jl,  lVe$tm^ 
homy  '  ii.  pL  108. 

9*  So  where  the  pauper  had  married  an 
/rafAiN0»,  who  had  not  maed  any  settle* 
mens  in  JB^gted,  it  was  lield  that  she  mas 
settled  in  her  own  parish^  A.  GUet  t  Si 
MamgiHTH^i^  ii.  nl.  I07* 

va  For  in  all  sadb  casesy  anleM  the  has* 
bandTs  settlement  caa  be  shown,  the  wifle's 
own  tetllemeat  reaudna  nndntiayed  by 
the- intermarriage,  J2.  v.  IVoodsford, 

it.  pi.  118. 

m. 

Removal  t^  the  Wife. 

It.  A.  wifis  may  be  removed  alone^  unless  it 
clearly  eppear  that  such  removal  will  le- 
parate  hor  from  her  husband,  St^  Mir 
chKiePif,  Rath  v.  ^Tfmatfy,  ii.  pL  110 

IS.  For  unless  the  coatiary  appear,  it  shall 
ba  presumed  that  the  hiaband  is  at  the 

Slace  to  which  the  wifb  is  removed^  jB.  v. 
tmi^ton,  iL  pKlU. 

19.  Soi  also  if  she  be  removed  '*  to  the  place 
of  her  ksi  legal  settleroeat,"  it  Aall  be  ia^ 
tended  to  b<«  thd  place  of  her  husband's 
■ettlementy  M*  v.  JSgker,.  Waflo% 

ii.  pi.  11^. 
14.  So  if  the  ahseaot  of  the  hnsbmul  be 
enly  maiporaiy,  and  his  wife  bo  removed 
to  any  place  so  nomine  as  Atf  vfife,  it  ahall 
be  prasuamd  that  thd  place  to  which  she 
was  removed  wias  the  place  of  hCr  hils- 
baad^s  irttifsaaat,  ualess  the  cootrafy  be 
ihowivik  liimwmmtK  ii»  pU  1:15. 


SkilUmtm  by  IMee.^uui  JMdeme.]       OEOB^^ 
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15.  Thereibre  where  s  married  womao  mad 
her  child  were  removed  from  Ewell  to 
to  Leigky  in  the  absence  of  her  husband, 
which  order  was  quashed  on  appeal ;  but 
on  the  husband's  return  to  Ewell  he  and 
his  wife  and  child  were  again  removed,  by 
a  second  order,  to  Leigh;  which  order 
the  session  confirmed ;  but,  on  the  autho- 
rity of  R,  V.  Hinxworth,  it  was  quashed, 
R.  V.  Lei^hf  ii.  pi.  116. 

16.  If  a  foreigner,  the  husband  of  an  English 
woman,  whose  father  is  certificated,  live 
with  and  support  his  wife  and  &milyin 
the  certificated  parish,  but  has  not  gained 
any  settlement;  his  wife,  although  she  ask 
temporary  relief  of  the  certificated  parish, 
cannot  be  removed  firom  her  husband  to 
the  parish  from  which  her  fiither  was  cer- 
tificated, and  in  which  she  is  settled  by 
parentage,  R,  v.  Carleton,  ii.  pi.  115. 

17.  If  the  husband  be  abroad,  and  the  place 
of  his  settlement  not  known,  the  wife 
roay  be  removed  to  her  maiden  settlement, 
although  it  is  uncertun  whether  her 
husband  be  alive  or  dead,  R»  v.  Rylon, 

ii.  pi.  114. 

18.  So  if  a  Scotchman^  who  has  no  settle- 
ment, both  they  and  their  children,  by  his 
consent,  may  be  removed  to  her  settlement, 
R.  v.  EWuvHy  ii.  pi.  122. 

19.  By  Stat.  59  G.3.  c.  12.  §33.  tne  wife 
and  eight  unemandpated  children  of  a 
Scotchjium,  wlio  has  not  acquired  any  set- 
tlement in  England,  must,if  chaigeabley  be 
sent  by  a  pass  along  ¥rith  the  husband  to 
SeoUaadj  and  cannot  be  removed  to  the 
maiden  settlement  of  the  wife,  R.  v.  Leeds, 

ii.  pi.  1S9. 

20.  If  the  absence  of  the  husband  be  only 
temporar}',  and  the  wife  be  removed  to 
any  place  eo  nomine  as  the  wife,  it  shall  be 
presumed  the  place  of  her  husband's  set- 
tlement, R,  V.  Hkisworth,  ii.  pi.  1 1 5. 

21.  For  the  removal  of  a  feme  covert  is  evi- 
dence of  her  husband's  settlement,  R,  v. 
Leigh,  ii.  pi.  1 16. 

22.  On  the  removal  of  a  widow,  it  is  enough 
in  the  first  instance  to  prove  her  maiden 
settlement,  iZ,  v.  Woodsford,  ii.  pi.  118. 
So  on  the  removal  of  a  wife,  R,  v.  Hedsor, 

iL  pU  1 19. 

23.  For  it  is  incumbent  on  the  pansh  in 
which  she  was  settled  while  smgle,  to 
prove  a  derivate  settlementy  R,  v.  ffen^ 
singham,  ii.  pi.  117. 

24.  And  it  seems  if  husband  and  wife  be 
certified,  and  the  wife  be  removed  to  the 
certafyine  parish  bv  an  order,  which  is  ud- 
appealed  from,  this  concIcKles  the  hus- 
band's settlement  to  be  in  the  same  painb» 
though  she  was  not  renioved  as  hu  wife. 
Had  be  luid  gained  »  fottiemeiit  in  the 


-  parish  to  wMch  the  certificate  was  ^m, 
R.  V.  Towcester,  ii.  pj.  isa 

25.  If  a  feme  covert  be  removed  from  A. 
to  R.  describing  her  as  *^widow,^*  and 
there  be  no  appeal  agadnst  it,  it  is  coadv- 
sive  not  only  as  to  her  settlement,  but  ai 
to  chat  of  her  husband  also,  R.  v.  Rudge- 
%,  ii.  pLlil. 

26.  So  if  a  pauper  and  his  wife  be  removed 
on  the  examination  of  his  wife,  and  aa 
adjudication  be  made  that  they  were  set- 
tled in  Jf.,the  parish  of  Jf.,  cannot  after- 
wards remove  her  as  a  sim^  woman  to 
another  parish ;  for  it  is  conchuive  oo  Af. 
as  to  their  marriage,  R.  v.  Risiegar, 

u.  pi.  905. 

SETTLEMENT  BY  NOTICE  AND 
RESIDENCE. 

I.  7^  Statutes. 

IL  Who  may  deliver  Notice  of  Residence. 
IIL  7^  Kind  of  Notice. 
IV.  The  Time  and  Manner  of  Rendetuxu 

I. 

The  Statutee, 

1.  By  13 &  14  Car.  2.  c  12.  §l.  ^  opoa 
complaint  of  the  churchwardens  and  over- 
seers to  any  justice  of  the  peace,  within 

forty  days  afler  any  person  anall  come  to 
settle  in  any  tenement  utider  the  j&Aj 
value  of  ten  pounds,  any  two  justices  of 
the  peace  of  the  division  where  any  per- 
son likely  to  be  chai]geable  to  the  ^iwh 
shall  come  to  inhabit,  may,  by  their  war- 
rant, remove  and  convey  such  person  to 
the  place  where  he  was  last  legally  setded 
for  the  space  of  forty  days,  unless  vaA 
person  give  security  ror  the  discbaige  of 
the  parish,  to  be  allowed  foy  the  said  ji»" 
tices." 

2.  By  1  Jac.  1.  c.  17.  §3.  **  the  forty  day^ 
continuance  of  such  person  in  a  panb  tp 
make  a  settlement,  shall  be  accounted 
from  the  time  of  bis  ddivery  of  ntHeeh 
writing  of  the  house  of  his  abode,  and 
die  number  of  his  fiimily,  to  one  of  the 
churchwardens  or  overseers  of  the  parish 
to  which  he  shall  so  remove." 

3.  By  3  W.  &  M.  c.  1 1. "  the>^^  do^frooi 
the  publication  of  the  notice  in  wriSng 
of  the  churchwarden  or  overseer;  whm 
notice  the  churchwarden  or  overseer  to 
whom  it  is  delivered  is  required  to  read- 
or  cause  to  be  read  paUicly,  immedialely 
afker  divine  oerviee  in  the  dbureh  or  cha- 
pel of  the  said  parish  or  town,  on  the 
next  Lord*s  day,  when  there  ahali  be  di" 
vine  service  in  the  same;  and  the  said 
churchwarden  or  overseer  is  reonired  to 
ragirtery  or  cause  to  be  registarecCthesakl 


Botke  io  vritii^  ill  tbe  book  kept  for  the 

poors' aecoonts?^ 

4.  Aad  by  3  W.  &  M.  c.  !!•  J  5.  "if  any 
dmrdiwardeD  or  overseer  shaU  refuse  or 
ttgleet  to  reed  or  register  the  said  notice 
as  tforesaid,  hei  shall   forfeit  forty  shil- 

5.  Alt  by  55  G.  9.  €.101.  it  is  enacted, 
'tkat  so  much  of  I3&  14  C.3.  c.  IS.  as 
oables  justices  to  remove  any  person  or 
penoos  that  are  likely  to  be  chai^eable  to 
(fe  parish,  township,  or  place  into  wliich 
(bqr  Ul  come  to  iniiabit,  shall  be  re» 
pealed,  and  that  no  poor  person  shall  be 

'  KBiored  from  the  parish  or  place  where 

ivdi  poor  person  shall  be  inhabiting,  to 

tkepkce  of  his  or  her  last  legal  settle- 

sictt,  nntil  such  person  shall  have  become 

KOnlly  chai^geable  4o  the  parish,  towo- 

dop,  or  place  in  which  such  person  shall 

tlia  inhabit,  in  which  case  two  justices 

we  empowered  to  remove  the  person  or 

penoQs,  in  the  same  manner,  and  Kubject 

to  the  tame  appeal,  and  with  the  same 

poven  as  mi^t  have  been  done  before 

the  passing  crt  this  act,  with  respect  to 

penoQs  likely  to  become  chargeable." 

I  C-AodbTdiG.j.  c.  lOl.  $4.  It  b  further 

Mctea,  **  that  no  person  coming  into 

919  parish,  township,  or  place,  shall  be 

cwcd  to  gain  any  settlement  there  by 

<Uhr^  and  publication  of  any  notice  in 

.tri%,"       ^  ^ 

U. 


Vlo  may  deRver  l^oHce  of  Residence, 

7.  By  3W.&M.  C.H.  §4.  ''no  soldier, 
ioaan,  shipwright,  or  other  artificer  or 
lodboaD  in  the  king's  Rrvice,  shall  have 
P9  settlement  hj  delivery  and  publication 
tCanotioe  in  writing.*' 

iBf  9  W.  &  M.  c.  1 1.  §6.  ^  settlements  may 
^wiedb^  serving  mt  office^  without  de- 
PinDc  notice.'' 

^f  W.&M.  ell.  §7. ''settlement may 
Mued  by  hiring  and  tennce,  without 

'  iHnnff  notice." 

'^^J  W.  &  M.  c.  11.  48.  "  settlement 
^be  g^iaed  by  apprenticakip,  without 
^■Bicring  notice." 

'I-Ajienon  having  land,  in  a  parish  will 
Mcaable  him  to  give  notice  for  the  pnr- 
ta  of  gMuiiig  a  settiementy  Jiiiiip  v. 
w»ip^  Sedk,  5S4. 

*M>pe«Mm  lodging  and  boarding  in  a  parish 
Ipve  aodoe  of  residency  for  the 
if  gfuniog  a  settlement,  MitUp  v. 

*^.tB|  a  lodger,  whose  apartment  la  dis- 
tefioom  the  house  to  winch  it  beloogSi 
«9  praaetke^  vA.  v.  Bmkh^kam, 


The  JEM  of  Notice. 

14.  The  Stat.  5  and  4  W.  &  M.  c.l  1.  is  ex- 
planatory of  the  1  Jac.  2.  c.S7.,  and  no 
circumstances,  however  strong,  can  amount 
to  a  constructive  notice ;  but,  in  order  to 
gain  a  settlement,  the  kind  of  notice  de- 
scribed by  these  statutes  must  be  complied 
with,  R.  T.  TaUmry^  Ftdey^  123. 

]  5.  Therefore,  taking  up  the  freedom  of  a 
corporation,  and  voting  as  a  freeman  for 
the  election  of  bailiffi,  will  not  amount 
to  a  notice  of  being  an  inhabitant,  R,  v. 
Buckingfuim^  Salk.  534. 

I G.  Nor  is  publication  of  the  banns  of  mar- 
riage under  the  26  G.  2.  c.  35.  sufficient 
notice,  R.  v.  CherUey^  S  Mod,  454. 

17.  Nor  attendance  on  courts  lect;  doing 
duty-work  on  tho  high  ways;  having  a  pew 
in  the  church;  and  performing  watch  end 
ward  in  the  parish  during  forty  years,  R, 
V.  Abbots  Lan^ley,  Stra.  835. 

18.  But  it  is  said,  that  as  the  notice  need 
not  be  exactly  proved,  there  may  be  cases 
in  which,  after  great  length  of  time,  the 
Court  wUl  presume  that  notice  was  given 
according  to  the  statutes*  R,  v.  St,  Ni* 
cholas,  Salk,  472. 

IV. 

Of  the  Time  and  Manner  of  Reiidcncet. 

1 9.  The/ofly  dayi^  residency  required  by  the 
above  statutes  to  gain  a  settlement  by 
renting  a  tenement  under  ten  poumls  a 
year,  need  not  be  forty  eweemoe  days,  if 
the  party  hold  the  tenement  the  whole 
time,  R.  v.  Grenceetar^  Stra.  579. 

20.  The  residency  need  not  be  on  tie  pre* 
vuMes  holden ;  for  if  he  reside  wkMn  the 
same  pamh,  it  is  sufiident,  R.  v.  Btdfy, 

Burr.  S.  a  107. 

21.  Therefore  where  a  penon  Iwld  a  fiyrro, 
and  lodged  more  than  forty  days,  but  not 
soocessivety,  at  a  public  house  in  the 
same  pariah,  aboat  a  mile  and  a  half 
distant  fW>m  the  fimn,  for  about  the  space 
of  five  weeks,  in  order  to  look  after  the 
farm,  and  employed  workmen  to  make 

.  hedges,  cut  wood,  and  weed,  tumipa 
thereon,  and  went  oceasionaUy  to  another 
parish*  in  which  hia  family  lived,  it  was 
held  a  sufficient  residence  to  gain  a  settle- 
ment, R.  V.  Sbwion,         Burr.  S.  C.  125. 

M.  And  where  a  yearly  aerrant  thus  aher- 
natety  resides  in  tkie  parish  where,  his 
master't  hooae  is  aiinated,  and  m  odier 
porishea  where  hia  master  also  holds  a  tene- 
ment, end  residea  more  than  forty  dagrn  in 
e«h  ef  the  periahea,  his  settknent  ahall 
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be  where  he  lod^*  the  last  ni^t,  5.  ▼. 
ItoweUy  Burr,  S.  C  835. 

S9.  But  in  order  to  render  these  kinds  of 
residence  sufficient,  it  is  necessar}'  that 

"  the  tenant  shonld  have  a  fair  possession  of 
the  tenement ;  and  therefore,  if  a  man 
who  is  msolyent  has  conveyed  his  estate 
to  trustees  for  the  payment  of  his  debts, 
and  afterwards,  before  the  trust  is  |»er- 
formed,  gets  fraudulently  into  possession, 
a  residence  of  fbrty  daw  will  not  gain  a 
settlement,  ^.  v.  Su  MtchaePs^  Bath, 

Dough  650. 

SBTn^EMENT  BY  RENTING  A  TE* 

NEMENT. 

I.  The  Statutes. 

II.  KM  of  Ten€ment. 
HI.  The  Tenure. 
m      IV.  2%e  Value. 

V,  The  Time. 
VI.  Of  Residence. 


Of  the  Statutes. 

1.  By  13  &  l4  0ar.9.  c.l8.  **  persons  who 
shall-reside  for  forty  days  upon  any  tenc* 
ment  of  the  yearly  value  or  ten  pounds, 
shall  flain  a  settlement." 

9.  Setttement  shall  not  be  acquired  by 
renting  a  tenement,  unless  such  tene* 
ment  shall  consist  of  a 'house  or  bdlding 
within  such  pariah,  being  a  separate  and 
cfiitiBct  dwemng^ouae^  &c.,  or  of  land 
with  such  parish,  or  of  both,  bouA  fide 
Idred  hy  inch  penon  at  and  for  the  sum 

.  of  WL  at  the  least  for  the  term  of  one 
whole  year;  nor  unless  such  bouse,  &c., 

'  shall  be  held,  and  such  land  occupied^  and 
theimit  for  the  taine  actually  paid,  for  the 
term  of  one  whole  year  at  the  least  by 
tiM  person  hiring  the  saaae;  nor  union 
the  whole  of  sadb  land  shall  be  situate 
within  die  same  pansb  as  the  house 
wheran  the  peraon  hirisg  such  kuid  shall 
dwdl  and  inhabit^  50G.8.  c5a 

8.  By  6  Gi.4.  c5T.  the  5^  G.3.  ^50.  ia  re- 
pealed, and  it  is  enacted,  that  no  .person 
abaU  acquire  a  settlement  in  any  parish, 

'  lto.>  bjr  or  by  reason  of  setUmg  upon, 

r  .«enting»  or  paying  parochial  rates  for  any 
tanenent,  not  Mng  his  own  property, 
imless  such  tenement  shall  consist  of  a 

.  separate  and  distinct  dweUinff*hoiise  or 

buildins,  or  of  ImmI*  or  of  both,  bamafide 

Mateobysuch  penon  in  such  parish,  &c., 

at  and  for  the  nun  of  HW.a.jwar  at  the 

iloMb  for  the  term  of  oae  whole  year  i  nor 

^mleas.  swh-  bonie  oc  .fayildipg,  ot.  Jmd, 
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sMK  1m  MMpledandereothyeariylMng, 
and  the  rent  for  the  bame  to  the  anieunt 
of  \oL  actually  pud,  for  the  tenn  of  one 
whole  year  at  the  Jeast^  provided  that  it 
shall  not  be  necessary  to  profe  die  actoal 
value  of  the  tenement. 

II. 

Of  the  Kind  of  'tenement. 

1.  SemUe,  that  in  order  to  gain  a  settle- 
ment by  renting  a  tenement,  the  pauper 
must  reside  upon  some  part  of  it,  £.  t. 
BardweU.  n.  pl>16a 

S.  The  statute  ineana  retdn^  an  estste  of 
tee  pounds  a  year^  and  not  puicbaflng  s 
freehold  to  that  value,  R.  v.  SUmmm, 

iL  pL  M4. 

0.  A  vfater^mill  is  a  tenement  witm  the 
meaning  of  this  statute,  JScefyn  v.  Ment' 
comb,  H.  pi  125 

4.  A  vMi'mU  also  is  a  tenement,  althoogh 
tliere  be  no  dwelling^laoe  either  ia,  or 
belonging  to  it,  Rn  v.  Buti^^    lu  pi.  IM* 

5.  A  romr^tMirMn  «nd  a  cotti^  smop  it, 
rented  at  ten  pounds  a  year,  will  give  a 
settlement;  for  whether  the  tenant mys 
the  rent  for  a  house  to  £ve  In,  or  for  a 
warren  which  brings  him  in  a  profit,  is 
not  material,  Smver  v.  StOHe^    ii.  pL  1^^ 

6.  A  ra&bit^^parrenj  with  liberty  to  kill  rab- 
bits for  the*  profit  of  the  occupier,  with  a 
small  house  on  it  to  keep  nets  in,  is  a 
tenement,  although  it  is  a  contract  onW 
to  kill  rabbits  on  a  particular  spot,  witn 
liberty  to  enter  on  tne  soil  for  that  pur- 
pose, R*  V.  Fentriddlehide^        ii.  pL  IST. 

7«  So  renting  a  piaoe  of  pasture  gtnund  »  a 
tenement,  R*  v.  Mmmisi  Mamfdau^ 

ii.  pL  157' 

8.  It  was  formerly  held,  that  the  renting  of 
Jaad  for  the  purpose  of  agisting  cows  te 
pasture  from  Ma»4ey  to  MMmmoft  by 
agreement  for  three  years  succesnvely, 
was  not  a  tenement  within  these  statotci^ 
for  that  it  ought  to  be  the  renting  ef  a 
house  or  ground  itself  to  make  a  tene- 
ment, R,  V.  lAnutood^  ii,  pi.  \SU 

9.  flo  also  that  the  jwrfarg  riiliigp  of  a  raece 
of  ground  was  not  a  tenement,  JLv.  mDh^ 
chim  Jiwuptotif  n.  pi.  IS7. 

10.  Soy  also  that  a  Miy,  eonsMtiiig  of  sii- 
teen  cows,  with  the  aessaage  and  foeAng 
for  the  said  cows  on  twenty-one  acrss  oi 
clover  ground,  and  thirteen  aeret  of  mear 
dow  land,  with  the  aftemath  of  a  mead, 
whibh  wen  all  paru  ofone  farm,  abo  with 

.  the  ran  of  the  yard  bdonging  to  the  taid 
messuage,  and  the-arshes  Mobging  to  the 
said fonn,  for  the  foedingof  p«gs^  and  also 
the  juai  fl^-one*  horse,  wtrii  the  cows  dbre> 
•ud^^  one  year,  &c.,  was  not  m  ieneme$d 
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mm  imum  mgrouaa^t  merely  for  a 
p9Ml  tUo^  th»Ave«f  Jhe  eovri,  and 
hd  Mrtbog  to  do  wkk  tlw  kmd,  B.  y. 
Xffibr^  «.  pi.  137. 

II.  But  these  three  last  casei  have  been  de- 
ned  to  be  law,  R.  v.  T<M^ud<^, 

ii.  pi.  154. 

11  And  therefore  the  renting  of  a  eaitiegmU 
n  &  tfiDfed  pasture,  on  consideration  of 
llelcoint  keeping  in  repair  three  common 
JMMn^NfBteB,  wmch  tiie  person  hmng  a 
i^  to  the  eaUhgate  was  bound  to  sus- 
tiB,  m  now  htfid  to  be  «  tentmtmtf^  aU 
1hM|h  the  tenant  had  no  right  to  it  in 
ia|Rt  of  aay  properly  in  the  land,  R,  v. 
lUiAy,  ii.  ^.  184. 

^t  ind  therefore  if  a  person  reside  on  a 
'  MflieDt  of  5l.  a-year  m  the  parish  of  W. 
io^  at  the  same  time,  rent  ine  ley  (that  is 
Ae  (Mstunge)  of  two  cows,  from  Ma^'day 
to  IBd^ehuUfin  certain  land  in  ff.  at  six 
foiiiessy  he  therehy  gains  a  settlement  in 
T.  though  he  were  not  entitled  to  the 
txAm^  pattnrage  of  the  land  in  J7.;  for 
ilif  nothmff  more  than  a  common  in  gross, 
M^^.Bmigton^  H.  pi.  14& 

li,%»  also  if  has  been  held,  that  a  lease  of 
tteibhervof  apond,  with  the  spear-sedge, 

Saod  rushes  in  and  about  the  8ame>  is 
constructive  demise  of  the  soil,  that 
nk^^fficient  tenement  to  give  a  settle- 
flnt,  Idthough  the  lessor  had  in  fact  no 
'  ti|e  ^  the  premises,  JR.  v.  Old  Atretford, 

iL  pi.  135. 

Ii  Vhere  a  pauper,  by  order  of  a  corpor- 

.  itbn  made  at  Common  Hall,  was  allowed 

Ae  ffi)ertv  to  take  sand  and  gravel  from 

Ae  bed  out  river  (of  which  the  corporation 

loe  entitled  to  the  soil),  for  whicli  liberty 

Iv  nod  to  the  corporation  at  the  rate  of 

jjiBiCj^  annum;   held,  that  he  therel^ 

^yittDired  a  settlement*  R.  v.  JM  Scants  m 

^.JXafsh  iL  pi.  155. 

.%i>  also  the. Inking  th^  fayav<^ias&  and^ 

-JIlHBKth  of  a  meadow,  is  taking  a  tene- 

^ftiHi  for  there  can  be  no  other  profits 

tlKRtbe  lapd  than  th^  bay-g|eass  and  after- 

iteh^.  it  is  all  the  .produce  of  ike  soil; 

i  M  aet  like  taking  nayrgrass  after  seve- 

-  '^9%  for  that  is  only  a  chattel,  R  v. 

:<i>Wi^  ii  pi'  136, 

'^jyhaBe  aipattper  nsidedtfvr  a  Tear:  in  a 

'*4*B«ia  cfae  parisb^f  A,,  and  auriag all 

"^  time. h^dtwa,- subsisting  parol  con- 

'Meti  fiw-.twajpoiuU,  or  the  rashes  and 

gewkiyithercin,  which  he  wtas  to 

^tiie  vtdusive  right  of  cutting  at  his 

f ;  haid»  that  thesetwere  a  mmiuien  t 

'*>4ntt(bvqg  together  idbove  the  mine 

"  Mfei:tti«Km>feo.cWer  aMitieoitet 


'  ,  li.  pi.  156. 

18.  So  abo  renting  tiMfog$ot^fterifrsu$o( 
meadow  land  is  renting  a  tanement,  R.  v. 
RramptoH^  ji.  pi.  158. 

19.  So  also  renting  a  dairy  of  thirty  eows, 
some  at  five  pounds  ten  shillings,  and 
others  at  five  pounds,  a  cow,  with  liberty 
to  cut.fiirze  on  an  adfoioing  warren,  and 
on  other  parts  .of  the  fiinn  ior  the  nse  ei 
the  dabry  only,  if  a  tenemetU,  R.  v.  Piddle* 
tremUde,  H  pi.  157. 

iO.  So  also  renting  twen^  cows  at  three 
pounds  ten  shilHocs  a  year  car h,  to  be  led 
m  pardcuhu*  fiel£  for  a  eeitain  pert  of 
the  year,  during  which  time  no  other  cat- 
tle was  to  depasture  there,  is  a  tenement^ 
R.  V.  Tolpuddle,  ii.  pi.  1 59. 

31.  But  renting  a  dairy  (including  the  cows 
and  their  paitnre)  at  above  ic/.  a  year  in 
vahie,  will  not  confer  a  settlement,  if  the 
annual  value  of  the  lands  on  which*  the 
cows  were  to  be  depasturad  was  under  10/. 
a  year,  R.  v.  Mmworth,  ii,  pj,  I45. 

32.  Renting  the  hire  or  privilege  of  milkiiv 
two  cows  belonging  to  another  at  somu^ 
per  week  per  cow,  for  40  weeks,  which 
cows  were  to  be  depastured  by  the  owner 
on  his  iarm,  in  comoHiB  with  his  other 
eattle,  and  wese  to  be  milked  by  the  pau* 
pec,  wiU  sain  faia  a  setdement  if  the  pas- 
turage ottbe  cows  be  worth  lO/L  a  year, 
A  V.  SMmupm  Treni,  ^  p*.  H9. 

33.  Where  the. pauper  applied  to  the  owner 
of  a  fiuvt^  for  Mr  mtfti^g  ^  «  caw,  which 
It  waa  iKreed  that  he  should  have  for  the 
seoMon  for  9^  and  the  partionlar  cow  was 
then  nointsd  out,  though  nothii^  was  said 
as  to  how  or  where  the  cow  waa  to  be 'fed, 
fittthec  than  he  was  then  told  that  the 
owner's  farming^man  would  iofovm  him  m 
snba/pari;ure  the  cow  vmM  bejhst  mUked, 
of  which  he  was  afterwards  inforawd^  and 
ao  on  ftom  time  to  time  as  the  pastnne*?^ 
ehaaged;  held  that  this  was  soffideBe  evi- 
lienoe  of  a  4»atraot  for  the  taking  ot  a 

•pmtw&ffsd  ctfw,  aodl^conequeaceofa 
tenement  within  the  ^tatate,  so  aa  to  eon- 
.  for  a  Mltiement  oir  the  paaiper,  who^Moted 
another  tcncouiit  at  the  same  time  «r  the 
anmui  aabe  together  of  loH,  M^'^.JDuriey 
Miey,  «.  pi.  151. 

84.  Kpmpetwunm  nfamier  was  to  hare 
'thehbetty  to  food  two  cows  on  his  mas- 
ter^a  iam  doriagji.yeBr.  They  were  fod 
ihiinigthe  somamr  in  the  paitare  of  his 
master,  and«ithe  winter  in  Wstraw  yard, 
with  haar>  gfvwn  npon  hie  hmds.  It  'waa 
foond  that  «fae.  keep  of  the  two  «ows  du- 
:ring  the  sommer  months  reqtiired .land 

.  I'weeth  5&';5##-amnally,  tod  to  cut  Imyauf- 
Aeientffor.  iheiwaateaiheep  faqnired'teid 
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of  the  ftuther  emund  value  of  A  8$,: 

.  held  that  the  right  to  feed  the  two  cows 
upon  the  pasture  duHUg  the  sumnier,  was 
the  only  port  of  the  contract  which  gave 
any  interest  in  the  land,  and  that  the  pau- 
per did  not  thereby  sain  a  settlement,  the 
sessions  having  found  the  annual  value  of 
the  pasture-feed  to  be  less  than  lo^  J2.  v. 
Sutian  Si,  Edmund^  ii.  pL  158. 

55.  By  one  entire  contract,  a  master  agreed 
to  give  his  servant  flO/.  a  year,  a  cottage  to 

.  (ive  in,  and  the  agistment  of  one  cow  for 
'  his  Qwn  services;  and  the  sum  of  28/.  and 
the  agistment  of  another  cow,  in  congider- 
ation  of  his  lodging  and  maintaining  in  the 
cottage  two  of  the  master's  labourers. 
The  annual  value  of  the  lands  on  which 
the  two  cows  were  depastured,  exceeded 
10/.;  but  the  annual  value  of  land  suffi- 
cient to. depasture  one  cow  only  would 
have  been  less  than  10/.:  held  that  the 
pauper  gained  a  settlement  by  the  right  to 
agist  the  two  cows,  R»  v.  Cherry  WiUtHg" 
ham^  ii..  pi.  169. 

56.  The  pauper  was  hired  for  a  year  as  a 
shepherd:  ne  was  to  have  a  house  and 
garden,  rent  free,  7«.  a  week,  and  the  going 
of  thirty  sheep,  with  bis  master's  flock,  as 
wages.  He  served  for  two  years,  at  those 
wages,  in  the  parish  of  L ;  during  all  which 
time  the  sheep  went  on  his  master's  farm, 
the  whole  of  which  was  situated  in  that 
parish,  the  feed  of  the  sheep  was  worth 
16/.  per  annum:  held  that  this  did  not 
confer  a  settlement,  it  not  being  any  part 
of  the  bareain  that  the  sheep  should  be 
pasture-fecC  R*  v.  Bardwelly     ii.  pi.  1<K). 

57.  A  pauper  was  hired  for  a  year,  and  bad, 
by  agreement,  a  house  and  garden,  a  rood 
of  potatoe  land,  and  the  keep  of  a  cow  on 
his  master's  land.  After  the  pauper  had 
served  ten  yearb,  his  cow  failing  m  milk, 
the  pauper  had,  in  lieu  of  the  cow,  kept 
two  heifers,  through  the  kindness  of  his 
master,  and  not  in  consequence  of  any 
bargain.  The  potatoe  land,  and  the  keep 
of  two  heifers,  was  of  the  annual  value  of 
10/.;  but  the  potatoe  land,  and  the  keep 
of  the  one  cow,  was  of  less  annual  value, 
than  10^:  held  that  the  pauper,  by  having 
the  potatoe  land  and  the  keq>  of  the  two 
heifers  before  the  passing  of  the  59  6. 5. 
c  50.,  gained  a  settlement;  but  eemUe 
that  kn^naviog  the  potatoe  land  and  the 
keep  of  two  heifers  after  the  passing  of  the 

.  59  G.  5.  G.  50.,  he  would  not  have  nined 
a  settlement,  R.  v.  JBetumoorth,  iL  pL  161. 

^8.  Renting  a  certain  number  of  lugs  of 
land,  at  so  much  per  lug,  for  the  purpose 

.  of  planting  potatoes,  where  the  pauper 

.  agreed  to  take  the  land  of  the  landlord 
VMMijr  ploughed  and  maourad,  and  when 


heentaead  upon  it,  it  was  qfuile  pnpmd, 
was  held  to  be  a  renting  of  land  of  s 
yearly  value,  as  it  was  increased  by  beng 
ploughed  and  manured  by  the  Isundlord, 
although  when  the  pauper  look  it  the 
plouffhmg  and  ma^iunng  was  be^nn  hot  not 
finished,  R.  v.  fVcs4  Cramore^  n.  pL  1  J9« 

29.  So  also  land  taken  for  a  particular  pur- 
pose, as  that  of  growing  potatoes  for  a 
particular  portion  of  the  year,  is  a  teoe- 
ment,  R.  v.  Shemton,  ii.  pi.  189. 

30.  So  also  renting  a  right  of  comuoa  in 
.  gross,  of  the  value  of  loL  a  year,  is  a  tene- 
ment, R.  V.  DerainghaMy  ii.  pL  Ul. 

91.  A  house  rented  within  the  rules  of  tb 
Fleet  Prison  is  a  tenement,  although  the 
tenant  is  at  the  same  time  a  prisoner  is 
the  custody  of  the  warden  of  the  Fled, 
SL  Margaret*t,  Westmmeter  v.  St.  Jfor* 
iifCtf  Lwagate,  ii.  pi.  lit* 

32.  Kfint  and  second  story  unfurnished  oi  i 
house  of  the  value  of  401.  a  year,  to  whidi 
house  there  is  only  one  cfoor  and  ooe 
stair-case,  which  are  used  in  common  by 
the  pauper  and  the  persons  who  li?e  in  the 
other  parts  of  the  nouse,  is  a  tencmeDt, 
R,  V.  St,  George's,  Hanover  Square, 

ii.  pi.  150. 

33.  So  also  a  shop  at  1 5/.  5t.  a  year,  beii^ 
part  of  a  house  without  any  door  but  that 
which  o{)en8  immediately  into  the  street,, 
and  having  no  communication  if^ith  the 
other  part  of  the  house,  is  a  woement, 
R.  V.  St.  Giles\  ii.  pi.  13L 

54.  So  also  a  room  at  a  viotualling-booie 
hired  at  so  much  a  week,  to  be  usm  sssn 
office  or  place  for  the  justices  to  meet  and 
transact  the  parish  and  other  public  busi- 
ness in  (the  pauper  being  clerk  to  the  jos- 
tices),  the  landlord  to  furnish  the  room,  to 
find  firing,  and  to  have  the  room  once  a 
fortnight  for  assemblies,  and  also  at  all 
other  times  when  the  pauper  did  not  want 
it,  is  a  tenement  within  the  statute,  JL  v. 
WkUechi^fely  ii.  pL  15S. 

35.  A  land  sale  coUieryf  whidi  is  a  name  ii' 
coal  countries,  comprehending  not  only  the 
coal-mine  only,  but  the  stock  of  hone!^ 
sins,  ropes,  and  other  things  neoessaiy 
for  working  the  mine,  is  a  tenement  the 
renting  of^whidi  will  give  a  settlement^ 
R,  V.  Norih  Bedium,  ii.  pi.  153. 

36.  But  if  a  man  agree  with  a  miller  to  cany 
with  his  own  horses  and  carriages  three 
loads  of  wheat,  at  bis  own  ooats  and 
charges  weekly  to  the  mill,  to  grind  the 
same  thereat,  and  to  pay  8s.  a  loedgrindisf 
forfiveyears;  and  the  miller  agrees  that  he 
shall  have  the  use  and  liberty  of  runniog 
and  grazing  for  his  horses  in  a  particular 
meacfow  described  in  the  agreement,  and 
also  the  use  and  liberty  of  we  stable  du- 
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n/%lSbtiidd  five  yean,  ike  miBer  at  the 
opirafiaD  thereof  to  take  back'  all  the 
utensils  of  the  mill  at  a  fiur*  appraisement, 
hat  the  man  never  rendes  in  the  mill,  but 
IB  a  o0ttage  in  the  same  parish,  which  hd 
Tnted  at  5/.  18«.  a  year;  this  is  not  such 
sna^teement  to  tefce  a  tenement  as  will 
oofiftr  a  settlement^  S»  v.  Hammeremithy 

ii.  pL  140. 
ft.  ^  also  the  reating,  l^  a  needleroa- 
kn;  of  two  out  of  six  pokiting  places  in 
anoUier'r  mfliy  any  two  of  which  ne  was  at 
liberty  to  nse  from  time  to  time,  at  16/.  a 
year  rent,  and  engaging  also  to  do  all  his 
hadtonfs  work  in  preference  to  that  of 
aihecs,  for  which  he  was  to  he  paid  by  the 
|iieee^  is  not  taking  a  tenement  so  as  to 
pia  a  settlement/  JR.  v,  DbdderhMiy. 

n.pLl42. 
39.  He  renting  by  a  needlemaker,  or  certain 
fwwffv  in  tmoiief's  mill,  together  with  a 
picketing  rootn,  of  all  wbdch  he  had  the 
eidonre  use  {a  runner  heina  a  piece  of 
fiMchiDery  for  scouring  needles,  screwed 
down  to  the  floor  of  the  mill],  the  whole 
bemg  of  the  annual  value  of  above  102., 
iactudingthe  separate  value  of  the  nmnert, 
is  Bot  the  takic^  of  a  tenement  whereby  a 
settlement  can  be  gained,  S,  v.  Tardeb^, 

u.  pLl45. 
39.  A  contract  Ibr  a  ttandoig  piaoe  in  on- 
v&e^iiHiU  for.  a  carding  machine  (the 
putjrfs  own  property),  which  was  festened 
Co  the  floor  axul  die  0oof,  fbr  the  purpose 
ef  being  worked  by  the  steam-engine  of 
temill;  fbr  which  the. party  was  to  give 
902.  a  year^  with  liberty  to  qoit  on  three 
■onths*  notice^  is  not  a  taking  of  a  tene- 
iKnC,  but  a  mere  licence  to  use  the 
oiacidnefy  of  tiie  mfll ;  and  therefore  no 
settlement  cm  be  derived  under  it,  R,  v. 
MeBor^  ii.  pi.  144. 

40;  Where  a  corponidon,  by  verbm  agrees 
ment  with  a  paimer,  leased  to  him. the 
^tf  a  market  tor  above  102.  a  year,  it 
^iii  odd  that  be  coold  not  gain  a  settle- 
Met  diereby,  as  no  huterest  could  pass 
6oB  a  corporation  but  under  their  seal ; 
Ml  therefore  he  had  no  more  than  a  mere 
Memee  to  collect  the  tolls;  hot  if  such 
toil  had  been  ieated  to  him  mader  the  seal 
of  dke  corporation,  it  seems  that  he  would 
hbe  gained  a  settlement  by  residing  for 
fiirty  days  in  the  same  pariai  where  the 
manet  was,  IL  v.  CMpjmg  Kortonj 

ii.  pi.  147. 
^^  k  bafecher  agreed  to  occupy  a  stall  in  a 
naket  at  2#.  6<f.  per  week.  The  stall 
ess  a  permanent  building,  with  a  door 
capable  of  being  locked,  and  the  key  was 
in  his  possessioB ;  but  he  had  a  right  of 
cess  to  tbe  itidi  on  two  days  in  the 
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week  oAlv.  On  other  days  the  market 
was  clcaed.  The  pauper  need  the  stall  on 
the  market  davs  for  a  period  of  19  weeks, 
and  paid  rent  for  that  time :  Held,  that  he 
had  occupied  the  stidl  for  98  days  only, 
and  therefore  gained  no  settlement. 
Sembie,  that  this  was  a  coming  to  settle 
upon  a  tenement  within  stat.  13  &  14  C.  2. 
c»l9,§l^S,  V.  Caver^ham,  ii.  pi.  162. 
49.  By  15  Gf.  3.  c.  84.  **  no  person  renting 
the  tolls  of  tumjukes,  and  residing  in  anv 
toll-house  belonging  to  tbe  trustees,  shall 
therdjy  gain  a  settlement." 

43.  But  a  person  may  gain  a  settlement  by 
residing  forty  days  in  a  turnpike-house  as 
servant  to  die  collector  of  the  tolls,  in 
the  same  manner  as  if  he  had  resided  in 
any  other  tenement;  for  the  above 
statute  only  says  that  no  person  shall  gain 
a  settlement  by  renting  the  tolls,  and 
residing  in  the  toll-house,  R,  v.  Denbigh, 

ii.  pi.  148. 

44.  Kenting  the  tolls  of  a  bridge  vested  by 
act  of  pariiaracot  in  a  company  of  pro- 
prietoib  who  are  declared  a  corporation, 
will  confin*  a  settlement,  although  the  tolls 
were  made  pernmalettate^  and  the  renting 
is  not  stated  to  be  by  deed,  R,  v.  Bubnritk, 

n,  pi.  152. 

45.  T^e  general  turnpike  apt  which  pro- 
hibits persons  from  gaining  a  settlement 
by  renting  the  tolls  of  turnpike  roads, 
does  not  extend  to  the  tolls  of  a  bridge, 
which  bridjge  does  not  appeal'  to  be  part 
of  the  turnpike  road.  Id.  ibid. 

46.  Where  ove  persons,  as  members  of  a 
managing  committee  of  a  corporation, 
who  were  proprietors  of  a  bricke  and  the 
toils  thereof,  demised  the  toll-bouse  and 
tollis  to  the  peiiper  for  one  year,  reserving 
a  rent  to  the  corporation  and  a  power  of 
re*entry,  but  the  demise  was  not  under 
the  corporation  seal,  but  only  under 
the  seals  of  the  five  individual  members : 
held,  tbat^the  pauper  did  not  gain  a  settle- 
ment by  oocnpymg  the  toU-house  and 
tolls  above  forty  days,  and  that  his  having 
paid  rent  ^  the  same  made  no  difierence, 
the  annual  value  of  the  toll*house  without 
the  tolk  not  exceeding  St.,  R.  v.  North 
Bnfield,  ii.  pi.  154. 

47.  A  person  renting  the  tolls  and  residing 
in  the  turnpike-house  erected  by  order  (H* 
the  commissioiiers  appointed  l^  the  30 
G.3.  C.67.  for  paving,  lighting,  and  regu- 
lating the  streets  of  Durham,  and  for 
other  local  objects,  cannot  gain  a  settle- 
ment in  the  pari^,  by  the  general  turn- 
pike act,  13  G.  3.  c.  84.  $56.   R.v.Elvei, 

ii.  pi.  150. 

48.  Where  a  pauper  took  a  tenement  at  I U. 
a  year,  which    h*  ooenpied,   receiving 
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parish  pay  for  fix  months  after,  having 
previously  agreed  to  underlet  to  another 
a  port  for  5/.  a  year»  which  other  guaran- 
teed to  the  landlord  the  payment  of  the 
rent,  without  which  he  would  not  have 
let  to  the  pauper;  but  the  panperpaid 
the  whole  rent  for  the  first  year ;  it  was 
bdd  that  this  was  a  coming  to  settle 
within  13^  14  C.  2.  c.  1 9,  upon  a  tenement 
i3i\ol.2i  jrear,  though  the  sessions  found 
that  credit  was  given  by  the  landlord  to 
the  pauper  for  only  six  pounds  a  year, 
and  that  iot  the  rest,  the  credit  was  given 
to  the  guarantee;  for  die  pauper bdng 
the  iegM  tenant  nf  the  whole  premises,  it 
is  immaterial  whether  the  credit  was 
given  to  him  for  the  rent,  J2.  v.  Hooe, 

ii.  pi.  916. 

49.  The  master  of  a  charity  school,  who 
was  removable  from  his  office  at  pleasure, 
resided  for  seven  years  rent  free  in  a 
house  of  the  annual  value  of  10^.  where 
other  parish  schoolmasters  had  resided 
before.  Part  of  the  house  he  underlet  to 
the  parish  at  an  annual  rent :  Held,  that 
this  was  acoming  to  settle  upon  a  tenement 
of  the  value  of  10/.  per  eamum  within  the 
meaning  of  the  13  &  14  G.  S.,  and  that  the 
pauper  thereby  gained  a  settlement,  B.  v. 
Lakenheath^  iL  pi.  157. 

m. 

Of  the  Species  of  Tenure, 

50.  The  tenement  necessary  to  gain  a  settle- 
ment roust  be  an  entire  tenement ;  that  is, 
although  it  may  consist  of  several  parcels 
taken  at  difl^ent  times,  and  in  difl^nt 
perishes,  yet  the  tenant  must  have  an 
entire  inter  est  therein  to  the  amount  of  ten 
pounds  for  the  whole  year,  North  Nibley 
V.  Wootton^under^Edgey  iL  pi.  163. 

51.  Therefore  a  house  at  six  pounds  a  year, 
taken  from  Ladt^-dmf  to  Ladj^dm/^  and  a 
meadow  of  the  yearly  value  of  eight 
pounds,  near  to  the  said  house,  taken  from 
the  end  of  the  JM[ay  following  to  Ladi^ 
dajfy  at  five  pounds  ten  shillmgs,  is  an 
entire  tenement,  id.  ibid, 

69*  So  also  a  messuage,  rented  in  the  parish 
of  ^.,  a  house  and  lands  in  the  parish  of 
J?.,  at  seven  pounds  ten  shillings  a  year, 
whereof  so  much  as  amounted  to  four 
pounds  ten  shillings  a  year  lay  in  the 
parish  of  A,^  the  whole  being  of  more  than 
the  yearly  value  of  ten  potmds,  is  a 
sufficient  tenement  to  give  a  settlement 
in  B.  where  the  house  stood,  and  the 
pauper  resided.  South  Sydenham  v.  Lamer- 
ion,  ii.  pi.  164. 

55.  So  where  the  pauper  rented  a  farm- 
house and  lands  of  twelve  pounds  ten 


tMlliogs  a  year,  and  had  afaiBtytopor<- 
chase  a  competent  stock  for  a  fira  o( 
that  value,  and  had  paid  rent  for  the  atme 
for  two  years,  and  the  farm-rboine  sul 
lands  lay  contiguous  to  each  other,  sod 
had  been  usually  let  together,  and  occn- 
pied  by  the  same  tenant,  it  was  held  thtl 
ne  gained  a  settlement  in  the  parish  wbeit 
the  house  stood,  although  the  whole  is) 
in  different  parses,  aad  not  to  tbf 
amount  of  ten  pounds  a  year  in  either  ol 
the  parishes,  Eltied  v.  HolUbowne^ 

ii.  pi.  165 

54.  So  also  a  house  rented  at  thirty  shiUiiigi 
a  year  in  one  parish,  and  lands  taken  at  i 
different  time  in  another  parish  of  tvelK 
pounds  a  ;^ear,  will  ^ain  the  teoint  \ 
settlement  in  the  parish  in  which  he  n 
sides,  S.  V.  Sandwichf  IL  |>Ll67 

55.  A  lease  of  a  tenement  of  three  pond! 
a  year  in  the  certificate^parisb,  and  leaO^ 
a  tenement  of  43/.  a  year  in  the  adjoin^ 
parish,  are  sufficient  to  avoid  the  oertifi 
cate,  R.  V.  Stapieford^  ii.  pi.  Ijil 

56.  A  farm  of  52/.  a  year,  rented,  occufw 
and  managed  jointly  by  two  temuiti,is 
tenement  to  each  ot  them.  Little  Tea  \ 
Dims  Tew,  ^  iL  pLl6( 

57.  So  the.  joint  occupation  of  a  nni  ( 
130/.  a  year,  although  one  of  the  partofl 
onjk  is  the  tenant  to  the  landlord,  ii 
sufficient  tenement  to  each  of  them,  it*  ^ 
SeameTf  iL  pl.l7( 

58.  A  bouse  taken  for  a  year  at  the  rent  ( 
three  pounds  ten  shillings  in  one  ptial 
and  another  house  taken  for  a  ynr  i 
nine  pounds  a  year  in  another  pansh,^ 
the  tenant  a  settlement  in  that  pen 
where  he  lived  the  last  forty  dsi 
although  he  had  tendered  the  key  of  i 
first  house  to  the  landlord,  and  the  ka 
lord  had  refused  to  accept  of  it,  St*  Xm 
rence  v.  St.  Jiaurice, .  ii.  pi.  l€ 

59.  A  house  of  six  pounds  a  year  rented  ■ 
one  man,  and  a  stable  at  fifty  shilliiigi 
quarter  rented  of  another  man,  is  i 
entire  tenement,  and  cains  a  setdemei 
although  the  tenant  is  not  rated  for  t) 
stable,  Je.  V.  St.  Margarei^e  Fish  Strtd, 

iLpLl? 

60.  A  house  with  three  acres  and  two  too 
of  land,  at  nine  pounds  a  year,  in  oi 
parish,  and  a  cottage  in  another  parish 
thirty  shillings  a  year,  held  in  right  of  tl 
pauper's  wife  who  was  a  widow,  but  h 
not  administered,  will  gain  a  settleme 
in  that  parish  where  the  pauper  resid< 
the  last  forty  days,  R.  v.  Domngton^ 

iL  pL  11 

61.  A  house  and  land,  the  one  of  thr 
pounds  a  year,  the  other  of  eight  poim 
a  year  in  the  same  parish,  taken  at  diflc 
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CM  tBBKHf  and  of  iMorait  UnicttoraBi  fiom 
»  enln«  teaenent,  and  will  gain  a  tettle- 
aeot  to  the  permm  so  taking  it,  altbough 
ke  aftemarcb  oocopy  the  same  jointly 
vithaDotfaer,  Awre  t.  Neumham^ 

ii.  pt.  172. 
a.  Wltere  the  pauper  having  a  freehold 
oUe  in  the  parish  of  A,  which  he  had  let 
ftr5Qf.  prrmpfNcm,  rented  a  tenement  in 
ik  psrai  of  ^.  of  the  vahie  of  eight 
XfflMfls  jier  oanttiN,  and  resided  there 
wt)r(h7«:  held,  that  he  did  not  gain  a 
udement  in  B.^  as  he  could  not4)e  consi- 
^nd  ss  the   occupier  of  the  freehold 
odte,  K,  T.  SmtOi  Ben^leet,     iL  d1.  1 80» 
65.  A  fioper,  by  occupying  a  freehold  estate 
«f  bs  own,  and  also  other  lands  as  tenant, 
fk^ole  beine  of  the  o^regate  value  of 
V3Ly  dees  not  Uiereby  gain  a  settlement ; 
^Mngoeeessary,  under  the  13  &  14  0.8. 
c  l&,diat  he  should  come  to  settle  on  dU 
tlie  property  in  the  character  of  tenant, 
2-  ▼.  A.  Jdia  m  GUtUotAw^  ii.  pi.  168. 
Vi  Wbere  the  panper  was  hired  as  bailiff  to 
^.|Who  held  a  farm,  under  an  agreement 
tlMt  be  was  to  haive  weekly  wages,  &c., 
nd  bb  master  to  find  him  a  house,  and 
i    chher  to  furnish  him  with  two  cows,  or 
l   the  pauper  was  to  be  at  lR)erty  to  hire 
;    two,  and  feed  them  on  the  farm,  and  he 
wned  diree  years  under  the  agreement, 
vd  lived  with  his  finnily  in  his  master's 
I   boose,  oocopying  the  kitchen  and  two 
r  noiBs,  and  hired  two  cows,  which  fed 
r  larigg  the  Mmmer  on  the  pastures  of  his 
f  Barter:  held,  that  bj  the  feeding  of  the 

y^  4nn,  which  was  above  the  yearly  yalue  of 
^  the  pauper  acquired  a  settlement,  R, 
r.Mktttr,  xLpl.  188. 

.     Wbere  panper,  a  married  man,  agreed 
to  serve  &  for  a  year  as  a  labourer,  and 
^  to  have  80/.  a  year,  a  house  and  gar- 
dn,  a  piece  of  land  for  notatoes,  the  milk 
^  <if  a  oow,  and  feeding  or  a  pig,  which  were 
I   to  ran  on  a  neighbouring  field;  and  un- 
I    ^  this  agreement  the  pauper  served,  and 
I   bad  the  exclusive  occupation  of  the  house 
'  for  bhaadf  and  family,  the  house  being 
'  ^boiit  one  hundred  yards  fi^m  the  house 
^.,and  being  necessary  for  the  per- 
!    "RBance  of  his  service,  and  if  he  had  not 
<    bad  it,  he  would  have  had  more  wages : 
bdd,  that  this  was  not  a  coming  to  settle 
•'  <tt  a  tenement  to  confer  a  settlement,  R, 
^'^ddernj  -    ii.  pi.  185. 

^ The  statutes  of  8&9  W.9.  c  11.  and 
^&HC«8.  c.  18.  f  1.  are  tf»  pari  materia^ 
■d  nast  receiye  a  similar  construction ; 
^  teefore,  where  a  pauper,  in  addition 
|o  hoQ«  and  land,  had  agisted  three  cows 
*  ^  fields  of  his  landlord  ibr  two  or 


three  months,  hot  bo  positive  oontract 
for  such  agistment  was  proved,  it  was  held, 
that  the  sessions  might  pvoperly  infer  that 
this  was  "  taking  a  lease  of  a  tenement,*' 
within  the  9&  10  W.  3.  c.  11.  so  as  to  dis- 
charge a  certificate,  altbough  the  value  of 
the  agistment,  if  anupiOed  only  Jfor  the 
time  4>f  the  actual  oceupaHont  was  not  suf- 
ficient, if  added  to  the  house  and  land,  to 
make  up  the  valu^  of  10^,  R.  v.  Croft^ 

iL  pi.  189. 

68.  A  pauper,  employed  as  a  labourer  ^y  the 
board  of  ordnance,  having  previously  oc- 
cupied a  house  at  an  annual  rent  of  7/. 
which  was  then  purchased  by  the  board, 
still  continued  to  reside  in  part  of  the 
premises,  at  «  weekly  rent  of  8«.,  which 
was  deducted  out  of  his  wages,  and  during 
such  last  occupation  he  also  occupied  a 
shop  (the  shop  and  house  together  being 
of  the  annual  value  of  10L\  and  upon  bis 
dismissal  from  his  employment,  he  gave  up 
possession  of  the  house,  as  required: 
neld,  that  this  last  occupation  of  the  house 
was  not  as  tenant,  but  as  servant,  and  that 
no  settlement  was  thereby  gained,  R,  v. 
CketkusU^  ii,  pi.  187. 

69.  A  man  who,  h&sm  insolvent,  conveys  bis 
estate  to  trustees  for  the  payment  of  his 
debts,  but  afterwards,  and  before  the 
trusts  are  performed,  gets  fraudulently 
into  possession  of  the  estate,  is  not  thereby 
possessed  of  a  sufficient  tenement  to  gain 
him  a  settlement,  R.  v.  St»  JHchaePs  in 
Rath,  ii.  pL  173. 

70.  Two  farms  in  difierent  parishes,  tield  of 
different  landlords,  the  one  of  8/.  a  year, 
the  other  at  s/.  lOf .  a  year,  is  a  tenement 
of  10/.  a  year,  although  the  farm  of  2/. 
10<.  a  year  was  given  to  the  pauper  rent 
free,  and  out  of  charity,  Bedworth  v. 
FUUmgley,  ii.  pi.  174. 

See  R.  v.  HooCy  iu  pi.  2 1 6. 

71.  The  pauper,  who  rented  a  farm  in  C, 
assigned  it  to  P.  upon  trust,  to  cultivate 
it  and  pay  the  pauper's  debts,  &c.;  the 
lease  expired  in  1817;  no  settlement  of 
accounts  took  place;  but  P.,  without  the 
authority  of  the  pai^r,  then  hired  a 
house  in  ir.,<at  the  yearly  rent  of  18/.,  to 
which  the  pauper  and  his  family  removed, 
and  they  resided  there  for  more  than  two 
years :  the  pauper  never  paid  any  rent  or 
taxes;  but  P.  was  rated,  and  paid  the 
rent  and  taxes:  held,  that  the  pauper 
gained  a  settlement  in  H,  by  the  occu- 
pation of  the  house,  R*  v.  CkedeMton^ 

ii.  pi.  198. 

78.  After  the  passing  of  59  G.5.  c.50.  the 
pauper  held  togetMr  for  a  year  a  house 
and  garden,  and  paid  rent  for  the  same 
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during^  that  period ;  thev  were  taken  of 
fJB^ferent  persons  at  diTCrent  tnnesj  the 
rent  of  the  house  was  6/.  6s. ;  the  pauper 
underlet  one  room,  communicatang  with 
the  rest  of  the  house  by  an  inner  door, 
and  with  the  yBsrA  by  an  outer  door ;  the 
rent  of  the  garden  was  SL  15$.  per  annum, 
and  it  was  occupied  by  tiie  pauper  him- 
self: held,  that  although  tnere  was  a 
s^arate  taking  of  the  house  and  of  the 
land,  that  this  was  a  tenement  within  the 
meaning  of  the  59  G.  7.  c.  50. ;  and,  se- 
condly, that  although  one  of  the  rooms 
was  underlet,  still  the  house  continued  to 
be  the  separate  and  distinct  dwelling- 
house  of  the  pauper,  within  the  meaning 
of  l^t  statute.  A,  Y,  North  CoUingkam, 

n.  pi.  190. 
77.  A.  occupied  a  tenement  of  10/.  a  year, 
and  died,  leaying  three  children,  to  two 
of  whom  he  bequeathed  5t,  each,  and  to 
the  latter  (whom  he  made  executrix),  the 
residue  of  his  proper^;  the  pauper,  who 
had  before  the  d^th  of  the  testator  mar- 
ried the  executrix,  resided  On  the  tene- 
ment aboTe  forty  davs,  and  paid  rent  for 
it ;  and  this  was  held  to  gain  him  a  settle- 
ment, though  the  wife  never  prored  the 
will,  R,  V,  NMerteal,  u,  pi.  175. 

74.  A  cottage  of  the  value  of  50t.  a  year, 
which  a  pauper  resides  in  under  pretence 
of  purchasing,  and  land  in  another  parish 
of  10/.  a  year,  which  he  entered  on  at 
his  fathei^B  death,  is  a  sufficient  tenement 
to  gain  a  settlement  in  the  parish  in  which 
the  cottage  is  situated,  R,  v.  Culnutock, 

ii.  pi.  177. 

75.  Hie  occnpation  of  a  cottage  for  forty 
days,  by  the  leave  of  the  former  tenant, 
who  then  went  out  under  an  agreement 
with  the  pauper  to  pay  the  same  rent  to 
the  landlord  which  ne  had  before  done, 
but  without  any  authority  from  the  land- 
lord (the  cottage,  together  with  other 
premises  occupied  nt  the  same  time,  bemg 
10/.  a  year  and  upwards),  give  the  occu- 
pier a  settlement,  J?,  v.  AlSorou^, 

n.  pi.  178. 

76.  A  pauper  agreed  to  commence  tenant  of 
premises  of  the  value  of  loLper  annum 
and  upwards  on  the  5th  of  July,  and  in 
the  June  preceding,  by  permission  of  the 
then  tenant,  put  several  of  his  goods  on 
the  premises  and  worked  there,  the  tenant 
also  giving  up  to  him  the  key  of  the  pre- 
mises, and  sleeping  elsewhere :  held,  that 
this  was  no  occupation  of  the  premises  in 
the  relation  of  tenant,  and  that  the 
pauper  was  removable  (being  actually 
chargwible)  on  the  28th  of  June,  R.  v. 
St.  3fichaePt  in  Coventrtf,         ii.  pL  179,  I 


77.  Wbere  a  penoa  rented  ndraaUaAoi 
a  tenement  of  4/.  a  year,  and  in  the  same 
year  bought  at  a  pubUc  aactbn,  on  itth 
AugHMtj  fcur  lots  of  oats,  growing  in  one 
field,  for  IS/.  14J.,  wfakh  oats  were  of 
di^rent  kinds  that  ripened  at  difierent 
periods,  and  he  began  to  reap  tken  oa 
14th  Sepiembetj  and  continoad  reapiog 
them  as  they  ripened,  and  carted  them 
awav  at  int^vals  between  the  14th  Sep* 
temier  and  9d  November,  .on  which  Ay 
be  canriad  off  the  laat  load:  h^  thathe 
did  not  thereby  acquire  a  settleoicnt,  it 
v.  Boumegg,  ii.  pi»  189. 

78.  Where  pauper's  hosbmd,  being  a  sol- 
dier, deaerted,  and  left  hia  fiunily  in  the 
parish  of  S.^  and  the  wife,  dufing  his  ab- 
sence, took  a  house  at  5/.  a  year  in  &,aDd 
Hved  in  A^with  her  fiunily,  and  also  took 
another  fiouae  at  6l.  S».  a  year,  and  put 
some  of  her  husband's  furniture  in  it,  in- 
tending  to  remove  thither,  but  nevar  did 
remove,  but  underiet  it ;  and  during  the 
time  she  held  both,  her  but^aad  came  to 
see  her,  and  remained  seven  weelcs  odd- 
eealed  in  the  house  where  she  Uved,  aod 
was  made  acauainted  with  her  having  taken 
the  two :  heUip  that  the  husband  did  not 
gain  a  settiement  by  this  residence,  <B«  v. 
Ashion  under  Lune,  ii.  pi.  164. 

79.  A  soldier,  whilst  his  regiment  Uy  in 
barracks  aa  B.,  took  a  house  there  for 
himself  and  fiunily  of  the  yearly  value  of 
10/.,  and  resided  thereia  more  than  forty 
days :  held,  that  this  was  comkig  to  settle 
in  a  teneaient,  and  that  be  thereby 
gained  a  settlement,  R.  v.  JMfkton^ 

Urn  pi.  166. 
80i  Where  a  person  engaged  bimaelf  as 
waiter  at  an  hotel,  and  had  the  tap  or 
privilege  of  selling  malt  Uquors  there,  and 
the  use  of  the  cellar  for  holding  the 
liquon,  which  had  a  aeparate  entrance^ 
aod  of  which  he  kept  the  key,  and  jftid 
&x  his  -situation  of  waiter,  and  for  the  tap 
and  ceUar,  the  yearly  sum  of  60^ :  hm 
that  thia  waa  not  such  an  occupation  of 
the  celkr  aa  to  confer  a  settlemenl^  R,  v. 
Seacnft,  iL  pL  181. 

lY. 

Of  ike  Value  of  ^  Tenemefd. 

81.  A  pauper,  three  weeks  after  Me^^day^ 
1890,  hired  a  house  and  land  in  the  parish 
of  S.  for  a  year,  from  the  preceding  May 
doufy  at  the  rent  of  15^  and,  at  tkeei* 
piration  of  that  time  hired  it  again  lor 
another  year  at  the  same  rent ;  he  occu- 
pied the  premises  frdm  the  tisne  of  die 
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Alt  Unp^  oBCil  dx  moirtiii  dter  die 

nmd  iiira^,  and  pad  the  font  damig 

Ik  wiidie  poiod,  odcukled  fiom  Ifoy- 

%i  IMP:  hdd,  thai  he  therehy  gained 

laetdeiMsuCin  S.yf6r  that  the  occupation 

nBdertbe  diftreot  hkings  might  be  con- 

iKcld,  60  ae  to  make  an  occupation  for 

opeviMleyfeBTy  within  50  G.5;  cSO^JL  v. 

^>  ii.  pi.  191. 

tt  An  ^gretncDt  in  vrritin^  unttamped, 

ftr  tke  Jetting  a  tenement  at  a  certain 

f^  hano^  been  kMt:  held,  that  parole 

'cndeBce  of  its  eontents  vai  not  adnm- 

able  fiir  the  mke  of  proving  thereby  the 

fdMoftheteBeoKnt,  JS.  ▼.  Ozttffe  3for. 

H  iL  pl«2is. 

sXitawmeDt  of  the  Mfci#  of  lOL  ayear 

viUgM  a  aettlemeiit,  although  there  is 

MRotreaerved;  for  it  if  thevahte,  ahd 

HCifeim^  that  it  material,  &»«<&  i^d^- 

^y^LgmertoKj  ii  pi.  195. 

H  IWnlbie  where  a  ho«e  of  thetM^we  of 

«l762.  lOr.  a  year  wat  taken  at  the  rent  of 

10^  t  year,  under  a  corenaot  that  the 

™lwdAonfai  eiecC  new  boaldingBon  the 

poahei^  which  would  haffe  ratted  the 

*>faie  to  the  f«iit»   but  which  buildings 

vere  aot  ereeted,  it  was  held  that  this 

*Kiot  a  cenemeot  of  satBdent  vaioe  to 

pb  a  settlement,  SoMwoU^^VoMord, 

iL  pi.  195. 
^  Att  if  there  be  no  circumatance  in  Uie 
ta^f  vMch  imports  the  Tahie  to  he  less 
<h»  the  rent,  the  rent  shall  be  eiridence 
^^  Talue;  and  therefore  where  the 
tMmns  stated  that  the  pauper  had  taken  a 
teat  the  rent  of  10^  a  year,  but  did 
*Meq)licit]y  state  the  real  nUue,  or  ad- 
plge  the  taking  to  be  fraudulent,  the 
<iMrt  held  k  simcient  to  gain  a  settle* 
■at:  although  the  case  adds,  that  the 
■tt  had  been  let  only  for  7/.  a  year  for- 
\^^i  and  that  the  tenant^s  stock  was  not 
'%»to  a  farm  of  10/.  a  year,  Weston  v. 

2[*"»  U*  1^.196. 

^^  i^Mn  the  aame  principle  a  sole  te- 
^n  a  house  of  8/.  a  year,  and  a  joint 
^^■■icf  ia  land  of  bL  \5*.  a  year,  do  not 
tea  tenement  of  10/.  a  year ;  for  the 

jvoe  of  the  tenement  shall  be  estimated 
^jiand  taken  according  to  the  rent,  if  no 
^w  evidence  of  value  appear,  Kmoeton 

'^'f  It  be  of  the  value,  it  is  sufficient, 
tegh  no  rent  is  reserved;  and  there- 
te  a  ht^ttse  and  meadow  worth  10/.  a 
9BK;  IB  wluch  A  uEao,.  as  a  reward  for 
«ierfiGe»  is.petmtteed  to  live,  by  a  num- 
' ^aC  penoiis  who  have  a  ri^t  of  com- 
■oamthe  place  where  it  is  aituatad,  is  a 
tean^  altBouch  he  pay  no  rent:  for 


aetvieeain  this  case  areeqaivalent  to  rent, 
Smuombown  v.  Me/kridget         ii  pi.  905. 

88.  So  where  a  penon  rented  a  form  of  lOL 
a  year  in  the  parish  of  A,,  and  resided  in 
B,  rent  free,  by  the  permission  of  a  rela- 
tion^  on  a  separate  tenement  worth  35#. 
a  year,  he  thereby  gained  a  settlement  in 
the  pstfish  of  B, 

R.  V.  FriiweU,  iL  pi.  985. 

89.  And  a  tenement  under  the  value  of  10/. 
a  year,  rented  fh>m  vear  to  year,  whtdi, 
at  any  time  during  the  occupation  of  the 
peuper,  becomes  of  the  value  of  10/.  a 
year,  will  gain  a  settlement,  though  no 
alteration  be  made  in  the  rent,  R,  v.  Biis" 
daie  JRrkhttm^  ii.  pi.  808. 

90.  The  value  of  a  tenement,  in  respect  of 
acquiring  a  settlement,  is  to  be  taken  aa 
of  the  time  when  the  party  comes  to 
settle  on  it ;  hence  where  a  man  took  a 
piece  of  land  for  ninety-^iine  yean,  at  the 
rent  of  s/.  2i.  a  vear,  on  which  he  built  two 
houses,  each  of  the  yearly  value  of  5/.  St^ 
in  one  of  which  he  lived,  and  let  the 
other  at  5/.  5s.  a  year:  held,  that  he  did 
not  thereby  gain  a  settlement  J2»  v.  Aiton^ 

ii*  pi.  211. 
9U  Land  of  the  value  of  6/.  lOf.  a  year,  on 
which  the  tenant  builds  a  pott  wndmUl, 
and  which,  by  agreement  with  his  land- 
lord, he  was  to  take  away  on  quitting  the 
premises,  is  not  a  tenement  of  sufiQcient 
value,  although  the  mill  be  let  for  9/.  a 
year,  R,  v.  LondotUhorpcp         ii.  pi.  806. 

98.  The  taking  of  a  tenement  which,  bv 
having  been  cropped  by  the  landlord,  with 
clover  and  grass-seeds,  when  let  to  the 
tenant  was  worth  10/.  a  vear,  but  without 
that  circumstance  would  liave  been  of 
much  less  annual  value,  will  confer  a 
settlement,  R.  v.  Purley,  iL  pi.  209. 

95.  A  landlord  demised  a  house  and  fi&tures 
to  a  teqant,  at  an  annual  rent  of  10/., 
and  the  tenant  paid  rates  in  respect  of  the 
same,  but  the  house  was  not  rated  at  10/. 
per  annum:  held,  that  the  fixtures  being 
parcel  of  the  tenement  demised,  and  the 
whole  together  being  of  the  annual  value 
of  10/.,  the  tenant  gained  a  setlement  by 
this  payment  of  rates,  R.  v.  jS^.  pututan, 

ii.  pi.  215. 

94.  The  renting  of  an  acre  of  land  at  &L 
from  Raster  to  October^  for  plaatiog  po- 
tatoes (where  the  land  had  been  pre- 
viously dug  by  the  landlord  for  that  pur- 
pose, and  would  not  have  been  let  for 
more  than  half  that  price  if  it  bad  not 
been  dug)  was  considered  as  a  tenement 
of  the  yearly  value  of  8/.,  although  the 
ease  stated  that  in  a  common  way  an  acre 
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of  iRich  land  would  not  let  for  more  than 
s^.y  R.  r.  Ringwoodf  ii*  pi.  SfO. 

95.  If  the  tenement  be  occupied  by  several 
tenants  jointly,  each  must  have  an  in- 
terest in  it  to  the  value  of  lO/.  a  year ; 
and  therefore  a  farm  rented  at  14/.  a  year 
bv  two  persons  jointly^  but  the  rent  paid, 
the  stock  stinted,  and  the  profits  taken 
separately  by  each,  is  not  a  tenement  of 
sufficient  vidue  to  enable  either  of  the 
tenants  to  gain  a  settlement.  Croft  v. 
Gainrford,  u.  pi.  194. 

96.  So  aka  a  house  and  land  hired  at  161- 
a  year  jointly  by  two  persons,  is  not  such 
•a  tenement  to  each  as  will  gain  either  of 
them  a  settlement,  Marden  v.  Barham^ 

ii.  pi.  197. 

97.  But  a  farm  of  52/.  a  year,  rented,  oc- 
cupied, and  managed  jointly  b^  two 
tenants,  is  a  tenement  to  each  of  them, 
and  both  may  gain  settlements  under  it. 
Little  Tew  v.  Bum  Tew,  ii.  pi.  168. 

98.  So  although  one  of  the  partners  only 
be  tenant  to  the  landlord,  for  the  other 
may  be  considered  either  at  a  JcHut  or  an 
imder-tenant,  R,  v.  Seamer,      ii.  pi.  176. 

99.  But  where  the  tenant  at  will  of  a  tene- 
ment, underlet  part,  and  the  landlord  re- 
ceived the  rent  son>etimes  from  the  tenant, 
and  sometimes  from  the  under-tenant,  and 
the  tenant  afterwards  took  a  piece  of 
land,  which,  together  with  the  value  of 
what  he  himself  held,  made  up  10/.  a 
year :  it  was  held  that  he  thereby  gained 
a  settlement,  R.y,  Maghuil,     ii.  pi.  205. 

100.  So  also  if  a  person  take  a  house  at  the 
rent  of  lOA  a  ^ear,  it  is  sufficient,  although 
the  Imidlord  u  to  pay  ail  patisb  rates  and 
chai^ges,  R.  v.  Framlmghamf     ii.  pi.  SOI. 

to  I.  Settling  for  forty  days  upon  a  tenement, 

•  of  the  yearly  rent  of  10/.,  the  landlord 
paying  rates  and  taxes,  will  confer  a 
settlement  on  the  tenant,  R,  v.  St,  PanPs 
Deptford,  ii.  pi.  188. 

102.  It  is  not  necessary  that  the  part  of  the 
tenement  in  which  the  tenant  resides 
should  be  of  the  value  required;  and 
therefore  where  a  pauper  rented  a  tene- 
ment of  10/.  a  year,  but  lived  in  a  part  of 
It  worth  40t.  only,  it  was  held  sufficient 
to  gain  him  a  settlement,  lAandverrat  v. 
Northop^  ii.  pi.  199. 

105.  And  if  the  rent  paid  be  eouai  to  \oL 
a  year,  it  is  sufficient ;  and,  therefore,  a 
tenement  taken  for  five  months  at  the 
gross  sum  of  4/.  for  the  five  months,  will 
sain  a  settlement,  although  it  be  something 
less  than  10/.  a  year,  if  the  sessions  find  it 
of  that  value,  St.  Matthevfe  Bethmd 
Green  v.  St,  Botolpk  Aldgate,    ii.  pi.  200. 


104,  A  teaement  found  to  be  of  the  vateeef 
4t.  a  week,  at  all  times  of  Ae  vear,  if  tet 
£y  the  iM«ir,  but  not  to  be  of  the  valm  of 
10/.  a  year,  if  let  bw  the  year,  cannot  confer 
a  settlement  ott  tne  occupier  by  residiag 
thereon  forty  days,  R,  v.  Hel^Ui^ 

li.  pi.  807. 

105,  If  die  feating  be  fraudulent,  as  if  a 
person  take  land  without  stocking  it,  and 
let  it  out  again  to  be  occupied  in  parts  anil 
parcels,  though  the  value  be  greatly  above 
loL  a  year,  yet  it  wQl  not  gain  a  setde- 
ment,  Ashimrkm  v.  Woodland^    H,  pL  204. 

loa  A  pauper  held  a  house  at  the  annoal 
rent  of  8/.  from  Lady-day  \»  Mkhaekmt 
1821,  and  a  different  house  from  Midiael' 
nuu  1 82 1 ,  to  LadV'dm^  1 822,  at  the  annual 
rent  of  9/.,  and  during  the  whole  of  that 
period  he  waa  tenant  of  a  garden  at  an 
annual  rent  of  2/.  2«. ;  but  he  had  agreed 
with  another  person,  that  they  sfioold 
share  the  expence  and  the  profits  aridnr 
firom  the  ciutivation  of  the  garden,  and 
that  person  paid  him  half  of  the  ren^  but 
he  paid  the  whole  to  the  landlord;  it  was 
held  that  he  did  not  gain  a  settlemeBt^ 
because  he  did  not  during  the  whole  year, 
as  required  by  59G.3,  c  irO.,  hold  ahevie 
and  occupy  land,  which  together  were  of 
the  annual  value  of  10/.,  R.  v.  Tonbridgit, 

iL  pi.  217. 

107.  Theatat.  596.5*  c.50.  makes  the  pay* 
ment  of  a  year's  rent  by  the  penoo  hiring 
a  tenement,  a  condition  pieoedent  to  the 
gaining  of  a  settlement  by  reason  of  dwell- 
ing  therein  for  forty  daya.      The  sttU 
6  G.  4.  c.  57.  repeals  that  atatute,  but  still 
makes  the  payment  of  a  year's  rent,  hit 
not  by  the  party  having  the  same,  a  con- 
dition precedent  to  the  gaiuag  of  a  settle- 
ment, and  therefore  where  s  penon,  after 
the  paaung  of  the  59G.9.  c  50.  hiied  a 
tenement  of  the  annual  value  of  10/.,  and 
held  it  for  more  than  a  year»  but  died 
before  a  whole  year's  rent  was  pud,  he  was 
held  to  gain  no  settleraent^altnougfa  after 
his  deau),  and  after  the  peaaiiig  of  the 
6G.4.  c.  57.,  the  rent  was  paid  out  of 
money  produced  by  the  sale  of  his  goods^ 
R.  V.  CarshatUm^  iL  pU  218. 

V. 

Tke  Time  for  wkuA  the  Tenement  nu^  he 

taken* 

108.  The  tenement  need  not  be  taken  for 
a  year  ;  and  therefore  where  land  of  the 
value  of  10/.  a  year  was  taken  from  Cka* 
dlemtu  to  MiehmehMM,  it  was  held  aoffi- 
dent,  Gratwich  v.  Shenstony       ii«  pi.  214. 

109.  So  where  the  pauper  faired  a  dwelling- 
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Jkhh  ibr  fife  mmlbt,  which  vm  the 

naukader  of  a  term  which  the  precedins 

tcpaot  had  in  the  premtteSy  it  was  held 

nffidrat,  the  mooey  paid  for  the  five 

noBths  being  equal  io  value  to  10^  a  year, 

SL  Uattka^i  V.  SL  Botolph,     ii.  pi.  300. 

na  So  ako  where  the  pauper  took  a  farm, 

coBflidog  of  a  dwelliog^iouse  and  several 

dvei  and  lands,  at  the  yearly  rent  of  S6/., 

aid  entered  on  the  premises  on  the  Ist  or 

ftl  of  i/stff,  and  occupied  them  until  the 

Ltig^y  following,  and  then  Quitted  the 

«Bi^  it  was  held  sufficient ;  tor  he  was 

inasoTable  for  above  forty  days,  Stanton' 

mkr-BardoM  v.  Uiescrqft,        ii.  pi.  SI 5. 

VI. 

0/  the  Residence. 

ill  hisBot  necessary  to  the  gaining  a  set- 
tlenent  bj  coming  to  settle  upon  a  tene- 
BMot,  that  ^e  pauper  should  reside  upon 
■7psrt  of  it,  R.  V.  Kenardingtonf 

ii.  pi.  250. 
llf.  l%e  residence  must  be  either  within 
'  Ik  tenement,  or  within  the  paritk  in  which 
Ae  teneiDent  is  situated,  R,  v.  Knighton, 

iL  pI.9S3. 
Ill  And  the  residence  must  be  for  forty 
^,  sad  dierefore  where  the  pauper  had 
ivnfed  only  twenty-nine  days,  aiffaongh 
he  *sf  forcibly  prevented  from  continuing 
ID  the  tenement  for  the  remaining  eleven 
<h7ii  was  held  not  sufficient,  R»  v.  Lkmbe^ 
iemA,  ii.  pi.  SS4. 

Ill  So  where  a  pauper  who,  after  residing 
fire  dijfB  in  B.,  was  arrested,  and  sent  to 
^mon  in  C,  and  his  wife  and  children  re- 
■ied  on  the  tenement  for  seven  weeks 
^  the  arrest,  tlie  residence  was  held  not 
■icient,  R,  v.  St,  George  theMartyr, 

iL  M.  SS6. 

ttl  And  if  a  pcnoo  altemalelv  resiae  more 

'^  fortv  <nys  in  the  whole  in  each  of 

^pmes,  ttie  settlement  shall  be  where 

'  winged  ^e  last  night,  R>  v.  Loweuy 

ii.  pi.  886. 
1%  And  therefore  where  a  man  had  a  tene- 
>KQt  of  idx>ve  10/.  a  year  in  A.  in  which 
^S"^eraUu,  and  his  wife  and  fiunily  con- 
''■^  resided  for  several  years;  but  he 
.  ^^nmumUy  slept  in  B.  where  he  had  aao- 
!^  tenement  under  10^  a  year,  and  slept 
B^.  more  than  forty  days,  and  particu- 
v^  on  the  /^  mghi  when  both  the 
^'"■■lees  expired,  his  settlement  was  held 
tobein  A 

t^.SL Maty,  Lambeth,         ii.  pi.  887. 

ut.  A  pauper  will  gain  a  settlement  in  the 

pvisb  vbere  he  passes  the  last  night  of  his 


teoani^  (if.  ha  have  slept  there  forty 
nights),  although  employed  during  the 
whole  of  that  night  in  packing  up  his 
things  without  going  to  bed,  R,  v.  Ring' 
wood,  ii.  phSlO. 

118.  But  where  a  person  rented  a  farm  of 
ao/.a  year  in  the  parish  of  A.,  and  resided 
on  it  from  Lady^y  1779  to  Christnuu 
1781,  when  he  went  with  his  wife  publidv 
to  reside  with  his  son-in-law  in  the  parish 
of  J?.,  taking  with  him  all  his  furniture  and 
the  stock  remaining  on  his  farm ;  and  he 
resided  in  the  pansh  of  B,  upwards  of 
fort^  days  before  he  delivered  up  the  pos- 
session of  his  farm  in  A.,  but  did  not  mre 
or  occupy  any  land  or  tenement  whatever 
in  B,  i  It  was  held  that  this  residence  was 
not  sufficient  to  gain  a  settlement,  JB.  t. 
Topcrqft,  ii.  pi.  Mt, 

119.  But  a  tenement  of  10/.  avear,  in 
which  a  man's  wife  and  children  live,  and 
the  lease  of  which  is  unexpired,  gains 
them  a  settlement  in  the  pansh  in  which 
the  tenement  is  situated,  although  he  oc- 
casionallv  reside  in  another  place,  and  do 
not  reside  in  this  tenement  the  last  forty 
days  previous  to  the  removal  of  hb  wile 
and  children,  R,  v.  Leede,        iL  pL  199. 

1 20.  A  residence  of  thirty-three  days  by  a 
widow  on  a  tenement  of  10/.  a  year,  can- 
not be  coupled  with  a  residence  on  the 
same  tenement  with  her  husband  for  six- 
teen days  preceding,  R.  v.  South  Lynn, 

ii.  pi.  88j^. 

181.  But  if  a  person  rent  a  farm  in  A,  of  to/, 
a  year,  a  residence  in  B.  rent-fipee,  by  the 
permission  of  a  relation,  on  a  separate 
tenement  of  55i.  a  year,  is  sufficient  to 
gain  a  settlement  in  B. 
R.  V.  Fritwell,  ii.  pi.  2SS. 

1 88.  A  pauper  does  not  gain  a  settlement  by 
having  hired  a  tenement  of  more  than  10^ 
a  year  value,  and  having  resided  therein 
more  than  forty  days  altogether,  but  less 
than  forty  days  before  the  passing  of  the 
59  G.  3.  c.  50.,  b^  which  a  residence  for 
twelve  months  is  necessary  in  order  to 
confer  a  settlement,  R,  v.  St,  Mart^^ie-bone, 

ii.  pL888. 

185.  A  house,  of  the  annual  value  of  10/^ 
was  hired  by  A,  at  Michaelmat  1884,  and 
he  died  three  days  before  the  year  ex- 
pired, but  his  corpse  continued  in  the 
nouse  after  the  expiration  of  the  year, 
and  after  his  deatn  his  widow  resided 
there,  and  paid  the  year's  rent :  held,  that 
il.'s  widow  and  children  did  not  gain  any 
settlement,  R.  v.  Crayford,        ii.  pi.  889. 


1  4 


SMmeni  by  PuUie  Taaet.] 


oiGfisr. 


^IL' Aaes$mma  tmi  Vm^mai^ 


SETTLEMENT  BY  PUBLIC  TAXES. 

I. 

Of  the  Slatutet. 

1.  Bv  9Wil.S.  c.  11.  ^6.    "if  any  person 

-  inhabitio^  in  any  pansh  shall,  for  himself, 
and  on  his  own  account,  be  charged  with 
and  pay  his  share  towards  the  pobuc  taxes, 
or  levies  of  the  said  paristi,  he  shall 
thereby  gain  a  settlement,  though  nonotice 
be  delivered  pursuant  to  the  statutes  of 
l5&14Car.  8.  c.  19.,  lJac.l.  C.17.,  and 
3Wil.5,  c.  11.  §5." 

s:  But  by  the  9  &  10  Wil.  5.  e.  11.  *'  certi- 
ficated persons  CRunot  gain  this  species  of 
settlement.'* 

9.  And  now  by  SB  Q.  5.  c.  lOl.  §  4  .it  is  pro- 
vided, **  that  no  person  or  persons  wnac- 
soever,  who  shall  come  into  any  parish^ 
township,  or  place,  shall  gain  a  settlement 
in  such  parish,  township,  or  place,  by  being 
charged  with,  and  pajrin^  his,  her,  or  their 
share  towards  the  public  taxes  or  levies 
of  the  said  parish,  township,  or  place,  for, 
and  on  account,  or  in  respect  of,  any  tene- 

•  raent  or  tenements,  not  being  of  the  yearly 
value  of  ten  pounds." 

IL 

Th€  Kind  of  Taxes. 

4.  The  payment  of  the  /and^tax,  though  it  is 
not  a  parodiial  tax,  yet  when  paid  in  a 
parochial  limit,,  is  a  public  tax  within  the 
meaning  a£  the  act,  Jg.  v.  Biood^ 

Comb.  4ia 

5.  Therefore  where  the   husband    of  the 
.   pauper  was  a  tide-waiter,  who  was  rated 

-  to,  and  paid  the  land-tax  on  his  salary,  it 
was  held,  that  he  thereby  gained  a  setde- 
inent,  although  the  amount  of  what  he 
paid  was  afterwards  repaid  to  him  by  the 
collector  of  the  customs,  Oakhampton  v. 
Kevtouy  Burr.  S.  C.  5. 

See  also  B.  v.  Chiding  fold, 

Burr.3.C.4lS. 
Q.  A  custom-bouse  officer,  who  was  rated  for 
his  salary  towards  the  land-tax,  and,  in 
fact,  paid  the  rate  himself,  though  the 
money  was  either  given  to  him  before- 
hand for  the  purpose,  or  allowed  to  him 
afterwards  by  the  collector,  gains  a  settle- 
ment in  the  parish  in  which  he  is  so  rated 
and  pays^  M.  v.  AxnunUh,  ^     8  Eoit,  BBS. 

7.  But  a  tax  for  the  repair  of  a  county 
.  bridge  is  not  a  public  tax  within  the  sta- 
tute, R.  v.  St.  MichaeVt  OorrMl, 

Sett.  ^  Bern,  1. 

8.  By9G.  1.  c. '7.  ^6.  "no  persons  who 
shall  be  taxed  to  the  scavenger,  or  to  the  i 


fepam  of  the  %ftiPfly,  8ha]l,bypi9ugtitt 
same,  gain  any  setllenent.'* 

9.  By  91G.0.  c.  lO.  $  19.  '^  tbepiqriMBtof 
any  of  the  iwtes  and  duties  on  hoam, 
windows,  and  lights,  shall  not  entitle  the 
person  so  paying  the  same  to  a  Mtde- 
ment." 

10.  A  rigger^  living  at  iSBk^tfrnMi.  who  ptTS 
the  six-pence  a  ajoarter,  which  is  stopped 
out  of  the  pay  or  the  people  belongiag  to 
Sheemeu  dock-yard,  tor  the  velief  of  the 
poor  of  the  vill  of  tSh^emeu^  does  not 
thereby  gain  a  settlement,  for  this  is  not  s 
public  tax  within  the  meaning  of  the  act, 
B.  V*  BHendthury,  n.  p).40l. 

III. 

Of  the  Atsessment  and  Payment. 

11.  The    words    of    the    statute  being, 

"  charged  with  and  pay"  an  auemmewt, 

without  payment,  will  not  gain  a  settle 

ment,  B.  v.  St.  Nidmlag  m  Abrng^"^ 

Sim.GSX>. 

18.  S.  P.  TaBHnan.  v.  Boston^        Salk.  5S5. 

19.  The  assessment,  though  illegal  andvoi4 
will  not  impede  a  settlement,  if  it  be  psid, 
St.  GUee^i  Cr^opl^ate  v.  St.  Mary  Bew- 
Mfffon,  1  Sea.  Cat.  M. 

14.  The  wordtoMf  in  the  statute,  in  its  pro* 
per  signification,  means  such  as  are  chaise- 
able  on  the  tenant,  and  therefore  the 
tenant,  or  person  occupying  the  hoas^ 
ought  to  be  rated,  B.  v.  Jjomtuier, 

19  Vin.^994. 

15.  But  if  the  assessment  be  made  on  the 
house,  and  not  expressly  on  ike  person  oc- 
cupying it,  it  is  sufficient  St.  Mary^ 
Moor  V.  Heanytree,  Saik.  478. 

16.  Therefore  where  a  person  Uved  at  a  place 
called  "  Bosooe*»  tenement,'*  .and  was 
assessed  to  the  poor's  rate  uDdar  the  title 
of  "  occupier  of  Bosooe%**  it  was  held  a 
sufficient  assessment  ^  the  person  of  the 
tenant,  B,  v.  BrichheU,  H  Mod.  58. 

17.  bo  also  where  a  tenant  was  ratted  in  thb 
manner  to  the  land-tax :  "  Occupier,  late 
widow  Hooper^if  now  John  Hm^s^  and  to 
the  poor's  rate  in  this  mi|oner :  **  Occupier 
of  late  John  Hooper*^  tenement,"  it  was 
held  a  sufficient  rating  oiJokn  Bmd,  the 
tenant,  B.  v.  Uffcuime,  Burr^&  C.490. 

18.  So  also  under  an  assessment  made  in 
this  manner :  <*  Thomas  fU^ford  or  ianmU,'' 
if  the  succeeding  tenant  {my  the  taxes  thus 
assessed,  and  tue  a  receipt  for  them  from 
the  overseers  in  his  own  name,  it  is  equiva- 
lent to  naming  him  in  the  rate ;  for  it  is 
not  necessary  to  the  gaining  of  this  kind  of 
settlement,  Uiat  the  occupier  should  be  ex* 
pcessly  named.  Painswich  v.  drencmter. 

Burr.  S.  C.  465. 
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ili  TheniaK  aa  awMiBioni  of  the  poor's 
me  m  these  words  oidy*  *  late  ix>iiK 
iriig^9  bouse,  ftc.,"  is  ao  assessment  on 
liie  teDsnt,  whatever  hia  name  may  be, 
May.WgUi,  CM.  33, 

an  ft)  tiaaaA^  assessment  thus,  ^  Occupier, 
bteMr.  S^pedej^if  Sec.**  nan  assessment 
ostbe tenant,  B.  v.  Ckew  Mt^gmtp 

CabLS6S. 
IL  fiosbo  where  an  assessment  was  made 
is  ifaaiiifne  of  a  former  occupier*  who,  to 
tiielmowladge  of  the  parisfar  officers  was 
^ad,bat  the  poor's  iwte  conttnned  in  his 
saae^  the  wcoeedii^  occupier*  by  paying 
ike 2«te  tbos  assessed,  shali  gasn  a  settle- 
siCDt,  JK.  ▼.  Heckmondtukke^  Cold.  109. 
Si  Susepoint,  comtrm^  JSmgsJmr  ▼.  JCm^t 
&^M»  Stt&.  623. 

s&  For  it  is  not  necessary  that  the  teoant 
iWd  be  rated  byname;  if  heisvirtoaUy 

'  mMySnd  pay^  it  is  sufGicient,  £.  t.  jSkoii. 
Ut,  Burr.  &  C,  «87. 

H  iad,  voder  certain  drcnmstanccs,  the 
Goort  will  even  intend  that  the  tenant  was 
tstod.  Thas  where  the  collectors  de- 
snaded  payment  of  the  rate  from  the 

'  tesmt;  and,  on  his  refusing  to  pay,  on 
seosuDt  of  his  house  being  included  in 
sBothsr  levy,    they  show  him  a  paper 

,  svkiiig,  and  read  over  to  him  the  sum  he 
««  to  pay;  and»  cm  his  continuing  to 
nktft  piyinenfc*  diey  lev?  the  money  by 
tee%  and  be  afterwarcu  pays  the  rates 
for  tbe  bouse ;  die  Court,  until  the  con- 
tny  be  clearly  proved,  will  intend  that 

.  tbe  tenant  was  rated,  B,  v.  Si.  luey^ 

Burr.  &  C,  BS6. 

ff.  So  also  a  tenant,  whose  name  has  been 

'  SBce  iotroduced  upon  the  land-tax  rate, 
tboQgh  it  is  taken  off  in  the  same  Tear,  in 

,  omequence  of  bis  poverty ,and  at  bis  own 
fBfiat,  yet  he  ia  sml  considered  as  rated, 
ittfac^  put  no  other  person  on  the  rate, 

'  Mvitbtandinc  tbe  UauUord  had  been 

*  Iftriously  rated*  12.  y.  Endon^  Cold,  374. 

^Fsrthe  land-tax  is  a  tenant's  tax,  as  be- 

'iianhim  and  tbe  pnblic,  and  therefore 

i^both  tbe  landlord's  and  the  tetumfs 

'  ^■M  ^ppanr  opon  the  rate,  it  is  a  prima 
M  rating  of  the  tenant,  B.  v.  St  Law- 

J*^,  Cold.  579. 

s?«Aiid  therefore,  in  an  assessment  of  the 
W4SK,  where  the  names  of  both  land' 
^^ndlemmt  are  inserted,  but  it  does 
>ot  appear  that  either  of  them  are  ex- 
pesaly  rated,  if  the  tenant  pay  the  tax, 
se  fhaU  thereby  gun  a  settlement,  B.  v. 
J^my  Cold,  876, 

%  Botalthougli  the  iand-tax  is  a  tenant's 
1^,88  between  him  and  the  public,  yet  if 
of  both  landlord  and  tenant 


the' 


'  appear'  upon  the  rate,  and  the  receipt 
given  to  the  tenant  states  that  the  sum 
paid  was  assessed  upon  tie  landlord^  it  is  a 
rate  upon  the  landlord,  and  tbe  tenant,  by 
paying  it,  does  not  acquire  a  settlement, 
B.  V.  SL  Jameiy  Bury^  Cold.  585. 

9B.  Ifan  assessment  be  made  of  the  land^ta^ 
and,  in  tbe  collector's  books,  tbo  name  of 
the  ilom^fefd  be  placed  under  the  column* 
*'  LAMraoLniaa  aATsn,"  and  the  name  of 
the  tenant  under  the  column  "  Names  or 
OccffpiBaa,"  the  assessment  is  made  upon 
the  iandlordy  and  not  upon  the  tenanL 
B,  V.  Canhnlfon.  Burr,  8.  C  809. 

80.  Same  point*  B.  r.  SL  John,  Son^wtrk, 

Cold.  €8. 

51.  So  also  where  a  bouse  was  known  by  the 
nameof  «  WaynUwyd,**  and  thelaod  thereto 
belonging  was  rated  to  the  poor's  rate  by 
the  name  of  **  WaynBwyd^  but  alwaya 
paid  by  tbe  landlord,  and  repaid  bjr  the 
tenant,  and  therefore  the  overseers,  igno- 
rant who  it  was  that  occupied  the  pro- 
mises* or  whether  thev  were  occupied  at 
all*  it  was  held,  that  mis  was  a  rate  upon 
the  laddhrd,  and  not  opon  the  tenmU^  B^ 
V.  Uanagamarch,  8  Term  Bep.  688. 

as.  And  where  A,  beinff  a  certificated  paoper 
living  in  the  parish  of  J?,  was  thus  asseseed, 
"  A,  to  bring  iecurity  for  one  shilling  and 
sixpenee"  which  sum  Jf.paidto  the  church- 
vrarden,  but  which  sum  was  not  figured  in 
the  rate>book  until  it  was  received,  it  was 
held  not  a  sufikient  rating,  St.  oiavt^i  r. 
IVarbkngton,  Burr.  S.C,  787. 

05.  Bnt  where  the  title  of  the  rate  was  *  so 
mtuA  in  the  pound,"  and  the  tenant's  name 
and  yearly  rent  were  inserted  in  the  rate, 
At  was  held  a  sufficient  rating  of  tbe  tenant* 
although  no  particular  sum  appeared  to  be 
assessed,  B.  v.  Carkampton^     Dongl,  691. 

54.  But  whether  landlord  or  tenant  be  rated, 
is  a  question  of  fact  to  be  found  by  the 
justices  at  sessions ;  and  if  they  state  it  as 
a  fact,  the  court  of  King's  Bench  is  pre- 
cluded from  considering  whether  they 
have  drawn  a  right  conclusion,  B.  v. 
Folkiione,  5  Term  Bep,  60S* 

36.  It  18  not  necessaiy  that  tbe  assessment 
should  be  for  a  whole  year;  the  being 
assessed  to  two  quarters  is  enough,  Bram- 
lew  v.  Armley,  Burr,  S,  C,  76. 

56.  rioT  is  it  necessary  that  the  estate 
assessed  should  be  such,  as  will  entitle  the 
person  occupying  it  to  gain  a  settlement 
by  estate,  B.  v.  Worthy       Burr.  S;  C,  90. 

57.  The  person  attested  must  also  pay  the 
tax  to  gain  a  settlement,  Solongtoneham  r. 
Worpletdon,  FoSy,  1 88. 

58.  Same  point,    B,  ▼.  St,  Cutbert*Sy 

Burr.  S.  C,  817. 
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89.  Tberdbre'sn  a$ttsnnttU  of  the  poor's 
rate  oa  the  kmdkrd  of  a  hoaie»  and  pau- 
metit  by  the  tenant  will  not  gain  a  settle- 
ment, though  the  payment  was  made  by 
the  tenant  on  th^demand  of  the  overseers, 

.    JJ.  V.  Surratj  Burr.  S.  C.  73. 

40.  Even  although  the  person  assessed  is  the 
overseer  himself  who  made  the  rate,  and 
received  the  money  from  the  tenant,  R, 
V.  Bram$kaufy  Burr,  S.  C  98. 

41.  So  where,  after  the  death  of  the  land- 
lord, an  assessment  of  the  poor's  rate  was 

.  made  thus  ''  Occupier  of  the  late  Mr. 
Hippede^^^  &c."  and  the  pauper,  who 
was  one  of  the  personal  representatives  of 
Mr.  Hippeiley,  rec^ved  trom  the  tenant 
a  third  of  ike  reni  in  his  own  right,  and 
twice  paid  the  rate  to  the  overseers,  it 
was  held  he  did  not  gain  a  settlement; 
for  the  rate  is  on  the  occupier,  and  the 
payment  by  the  landlord,  J2.  v.  Cheuf 
MagnOy  Cold,  565, 

43.  So  where  a  father  was  assessed  in  his 
own  name  and  right,  and  pive  up  the 
house  to  his  son,  on  condition  of  being 
maintained  by  him,  and  the  son  took  pos- 
session of  the  house,  and  paid  the  taxes, 
it  was  held  that  he  gained  no  settlement, 
for  though  the  son  paid,  the  father  was 
rated,    B.  v.  Lower  JVaiion, 

Burr,  S.  C  100. 
49.  But  where  a  son  went  to  live  with  his 
mother  as  pert  of  her  family,  in  a  parish 
where  she  nad  a  house  and  a  small  parcel 
of  land,  which  she  occupied  herself  and 
while  he  lived  with  hii  mother  he  was  in 
two  rates  on  houses  and  lands  only,  and 
not  on  personal  estate,  and  thereby 
charged  as  occupier,  it  was  held  he  gained 
a  setuement  by  paying  such  rates,  although 
the  land  belonged  to  his  mother,  Stapleion 
V.  Stoney  StanUm^  Burr.  S»  C.  649. 

44.  And  where  the  tenant  is  rated,  and  also 
pays,  he  thereby  ^ns  a  settlement, 
altnough  the  money  is  repaid  to  him  by 
his  landlord,    R,  v.  Chidingjbid, 

Burr.  S.C  415. 

45.  Same  point,  B,  v.  Fuiham^ 

Burr.  S,  C.  488. 

46.  Thus  if  a  landlord  of  a  house  agree  to 
pay  all  taxes  except  the  window  tax,  but 
the  tenant  is  rated  in  the  parish  books, 
and  once  pays  the  poor  tax,  he  thereby 
gains  ft  settlement,  although  he  pay  it  /or 
hit  landlord,  who  afterwards  repays  it  to 
hini)  Openthaw  v.  Gorton^ 

Burr,  S.  C.  522. 
.47.  So  if  the  ienani  be  rated,  and  abscond, 
and  his  landlord  desire  the  collectors  to 
levy  it  by  distress  lest  be  should  lose  the 
money,  and  on  their  going  to  the  premises 
a  friend  of  the  tenant^  gives  them  a 


guinea,  out  of  which  tiiey  take  the  amoint 
of  the  tax,  this  is  equal  to  payment  by  the 
tenant,  and  he  thereby  gains  a  settlement, 
R.  V.  Bridewater,  5  TermBepSSO. 

4S»  If  an  artificer  in  his  majesty's  serrioebe 
rated  by  the  parish,  and  pay  the  tax  to 
which  he  is  so  rated,  he  thereby  gaiai s 
settlement,  notwithstanding  3  W .  &  M. 
dl.  §4.  R.yr.Si.Mary  WAiieckapel, 

Qdlii. 

49.  The  act  for  regnhiting  the  right  of  votiflg 
does  not,  in  the  form  of  assessment  thst 
it  gives,  prevent  parishes  from  rating 
lanmords,  or  other  persons  by  name,  R. 
V.  Endom,  Odd.  874. 

50.  If  a  town  or  parish  is,  for  the  conre- 
nience  of  the  overseers,  divided  into 
twelve  divisions,  under  the  superinteDd- 
ence  of  so  many  overseers  respectirely, 
each  of  whom  copies  the  names,  est  of 
the  general  rate,  mto  a  separate  book  of 
such  of  the  inhabitants  assessed  m  sre 
within  his  district;  and  it  is  the  custom  of 
the  parish  for  each  overseer  to  add  such 
names  to  his  book  as  ought  to  be  inserted 
in  the  general  rate,  soch  addition  aot 
being  in  fact  made  tiU  the  next  year,  Int 
in  the  meanwhile  the  general  rate  b  frooi 
time  to  time  ordered  to  be  collected,  M 
the  addiikmet  a  person  paying  the  nte^ 
whose  name  is  afterwards  added  m  tbe 
overseer's  book,  does  not  thereby  gaio  a 
settlement;  but  if  his  name  hadbeienw 
added  before  he  paid  the  rate,  he  woold 
gain  a  settlement,  R.  v.  Edgbarion, 

6  aVna  Rep.  540. 

51.  If  the  parishes  of  a  city  are  incorporated 
for  the  purpose  of  maintaining  the  poor, 
a  person  who  resides  in  one  parish,  and  ii 
rated  in  another,  does  not,  by  paying  such 
rate,  gain  a  settlement  in  eittier  pamht 
R.  V.  St.  MuAael  at  Tkom  in  Normek, 

6  Term  Rep,  536, 
58.  Payment  by  one  who  was  assessed  to  a 
churai  rate  upon  houteholdert  only,  sad 
not  upon  the  parishioners  at  large,  wifl 
nevertiieless  gam  a  settlement,  R.  v.  S, 
Beesy  9  Eastt  90S. 

S3.  The  justices  at  sessions  most  state  wbe* 
ther  the  landlord  or  the  tenant  was  tbe 
person  rated  in  the  parish  books ;  and  if 
thev  do  not,  the  court  of  king's  bench 
will  send  the  case  back  to  be  restated,  B. 
V.  Rainham,  5  Term  Rep,  S4a 

SETTLEMENT    BY    SERVING    AN 

OFFICE. 
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II.  J%e  Office. 
III.  Time  and  Place  (^  serving  U. 
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Cf  the  Stahdet. 

l.By  3W.&M.  c.ll.$6.  ''if  any  penon 
nfaibitiiit  my  parish  sba^U  for  himKlf 
ml  on  018  own  account,  execute  any 
pMc  lODual  office  or  cbar^  m  the 
paxh  during  one  whole  year,  he  fhall 
tbotby  gain  a  settlement." 

II. 

Of  the  Office. 

L  Tbe  ofice  of  eonOabie  chosen  by  a  leet 
iiy,  for  the  tithing  of  a  parish,  and  re- 
fflorij  presented  to  the  office  at  a  court 
Jeet,  if  an  annual  office,  the  serving  of 
*Ucb  for  a  year  will  gain  a  settlement, 
M,^.WmUrb(mmt  ii.  pi.  841. 

&  1W  office  of  eonstable  of  a  cUy  consisting 
of  several  parishes,  and  the  duties  of 
vfaid)  office  extend  in  and  through  all 
(vti  of  the  city,  is  an  annual  office,  and 
viO  guQ  a  setdement  in  the  parish  where 
nidi  officer  reddes,  St,  Maurice  v.  St, 
1&9  Callcnder,  ii.  pi.  237. 

1  Tbe  office  of  sMirdint  of  a  borotigk,  exer- 
dsed  m  the  parish  where  such  officer  re- 
ader sad  also  in  tbe  other  parishes  within 
ibe  boroi^,  b  eaiercising  an  annual  office 
IB  that  parisb  where  he  resides,  St,  Alary 
I-  &.  Lawrence  m  Readings      ii.  pi.  831. 

&  The  office  of  parith  derky  though  ap- 
ininted  by  the  parson,  is  an  annual  office, 
^^ttm  r.  MlmiiA^  ii.  pi.  858. 

&  He  office  of  deputy  parith  derk  is  an 
■nasi  office,  although  tbe  deputation  is 
■ide  without  licence  ftom  the  ordinary, 
ftokf.  Bourne^  ii.  pi.  256. 

7*  The  office  of  petty  eoneiabie  is  an  annual 
Ae,  and  will  gain  a  settlement  though 
iBved  by  deputy,  J2.  y.  Ifofw  Mansel, 

ii.  pi.  844. 

^  Me  office  of  aoriofi,  to  which  the  party 
•deetedata  Testry,  by  the  nroprietors  of 
«k  in  a  church  or  chapel,  in  the  pre- 
'■Deof  the  churchwardens,  and  on  the 
^Munendation  of  the  minister,  is  an 
^ml  office,  tbe  serving  of  which  will 
pa  a  Kttlement,  JL  v.  Liaerpool, 

iL  pi.  845. 

^iWoffiGe  of  collector  of  tie  land  tax, 
a  a  mffident  office  to  gain  a  settlement, 
^  it  is  not  necessary  that  the  office 
'''OQld  be  a  parish  office;  any  office  is 
aSdent,  so  tiiat,  bv  the  notoriety,  it 
"*y  be  presumed  that  the  parish  had 
^H^  or  the  person's  being  come  into 
tae  parish,  R.  v.  Hammond,      ii.  pi.  233. 

Ja  The  office  of  coUeetor  of  the  dutiee  on 
^  md  hurialt  is  theraore  an  office, 
"^  executing  of  which  will  gain  a  settle- 


ment, Ibr  ki  <btiea  oblige  tbe  collector  to 
go  from  house  to  boiue  in  tbe  pariah, 
IHtkam  V.  Cook,  ii.  pi.  834. 

1 1.  The  office  of  iythiag-man,  appointed  by 
tbe  steward  of  a  leet,  altbougn  not  sworn 
in  until  half  the  year  is  expired,  will  gain 
a  settlement.  Holy  TMmty  v.  Ganm^cn, 

ii.  pi.  835. 

U.  The  office  of  honkolder  of  a  borouA  is 
an  office  that  will  gain  a  settlement,  Wmg' 
ham  ▼.  ScUmge,  ii.  pi.  833. 

13.  Where  a  pauper  was  legally  sworn  in  aa 
a  borsholder  at  a  court  leet,  and,  after  exe* 
cuting  the  office  for  a  few  days,  he  waa 
afterwards  irregularly  by  two  magistmtea 
discharged  from  executma  bb  office,  and 
another  person  appointed;  but  be  acqui* 
eaoed  in  this,  and  did  not,  in  fiict,  anar« 
wardsexecute  the  office:  held,  that  tkus  waa 
not  executing  an  annual  office  within  tbe 
parish,  so  as  to  confer  a  settlement.  It.  r* 
Hofy  Crou,  Weetgale,  ii.  pi.  850. 

14.  The  office  of  bailif  or  alcHaeter  of  a 
boroueb,  to  which  a  person  is  elected  at  a 
court-Teet,  will  gain  a  settlement,  R,  y. 
Wlatckareh,  ii.  pi.  84a 

15.  Tbe  office  of  hog-na^er  of  a  parisb,  to 
which  the  party  is  appointed  for  a  year  at 
Che  court  leet  of  a  manor,  the  dutiea  of 
which  office  is  to  attend  tbe  open  comr 
mons,  to  see  that  all  hogs  turned  there- 
upon are  rung,  and  to  impound  such  as  are 
not  rung;  receiving  one  penny  for  im- 
pounding, and  Nxpence  for  ringing  each 
nog;  is  an  annual  office  in  the  parisb,  and 
will  gain  the  party  a  settlement,  R^  v. 
WhUtlesea,  ii.  pi.  946. 

16.  But  the  appointment  of  a  master  of  a 
workhouse  by  the  parisb  officers  and  vea* 
trv,  pursuant  to  tbe  statute  8  G.  1.  c.  7., 
which  enables  the  parisb  officers  and 
parishioners,  &c.  to  contract  with  anj  per* 
son  for  tbe  management  of  tbe  poor  m  the 
workhouse  (and  who  did  contract  with 
the  pauper  to  menace  the  poor  in  tbe 
worknouse,  and  teach  tbe  children  to 
spin,  Ac,  at  a  jre&rly  salary,  and  after 
some  years'  service  dismissed  him  at  a 
quarters  notice)  is  not  a  public  annual 
office  or  charge  within  3  W.  &  M.  c  11* 
s.  3.  tbe  executing  of  which  for  a  year  will 
confer  a  settlement,  R,  v.  Mersham, 

ii.  pi.  849. 

17.  Yet  if  tbe  sessions  find  that  the  pauper 
vras  legally  appointed  governor  of  the 
workhouse  at  an  annual  salary,  and  that 
the  office  of  governor  is  a  public  annual  of" 

flee,  and  that  tbe  pauper  served  it  for  a 
year,  he  will  thereby  gain  a  settlement  in 
the  parish,  R.  v.  IlminUer,        ii.  pi.  847. 

18.  Where  eight  parislies  were  incorporated, 
and  had  a  common  workhouse,  ander  tbe 
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83  G.  5.C.  88.,  waA  *  peraon  was  appoint' 
.  ed  by  one  of  those  parishef  governor  of 
the  poor  of  that  parish  for  one  jrear,  and 
senred  for  three  years  under  that  appoint* 
menty  residing  in  tlie  workhouse:  held, 
that  no  one  parish  singly  had  power  to 
appoint  a  goremor  of  its  poor,  and  that 
.  tne  pauper  did  not,  by  senring  under  that 
appoiotmenty  gain  a  settlement,  R.  v. 
Hambledon^  iL  pi.  85 1<- 

19.  SembUf  That  if  he  had  been  appointed  by 
all  the  parishes,  he  would  not  hate  gained 
a  settlement;  §  89  of  the  38  G.  8.  c  88. 
protictinff  **  tbiat  nothing  in  the  act  con- 
tained shall  alter  or  a£fect  the  settlement 
of  any  peraon  or  penons  whomsoever." 

Id,  ibid. 
10.  The  office  of  »dkooimaiUr  to  a  charity 
school  established  by  private  donation, 
appointing  ten  pounds  a  year  to  be  paid  to 
.    tiie  vicar  for  the  use  of  the  schoolmaster, 
•    does  not  gain  a  settlement,   H.  v.  Mil- 
•  bourn,  ii.  pi.  239. 

80.  Nor  die  office  of  dgpufy  Htkmgmany 
'    ML  V.  AUc€mtmg$y  ii.^  pi.  848. 

SI.  Nor  die  office  ofcuraie  or  sequestrator , 
until  the  bishop  shall  release  the  vicarage 
from  the  seqpiestration,  SeUrngton  v. 
Over,  ii.  pL  848. 

38.  And  if  a  curate  officiate  in  a  parish  for 
above  a  year,  under  the  bishop's  licence 
to  perform  the  office  of  a  curate  at  a  cer- 
tain annual  stipend,  yet  he  is  not  such  an 
annual  officer  as  thereby  to  gain  a  settle- 
ment, M.  V.  Wantage,  ii.  pi.  848. 
38.  The  party  must  be  legaUy  placed  in  the 
'  office,  or  he  cannot  gain  a  settlement  by 
serving  it,  R,  v.  Winterboam,    ii.  pi.  841. 

34.  A  parish«olerk,  appointed  by  the  person 
without  deed  is  a  good  appointment,  Gat- 

'    ton  V.  Aiiiwiek,  ii.  pi.  888. 

35.  A  party,  by  serving  aa  office  of  clerk  to 
'    a  chapel  situated  m  an  extn^paroekuU 

vill,  may  eain  a  settlement  in  the  adjoining 
parish  if  he  reside  there,  and  if  part  of  the 
duties  of  his  office  of  clerk  be  exerdseable 
within  that  part  of  the-  parish  where  he 
resides,  JR.  v.  Amtwck,  ii.  pi.  9B6. 

36.  So  an  appointment,  by  commissioners, 
of  a  collector  of  duties  is  a  good  appoint- 
ment, although  without  the  knowledge  or 
concurrence  of  the  ptfishionevs,  J^^iam 
V.  Cook,  ii.  pi.  884. 

87.  So  an  appointment  bv  a  parish-clerk  of 
a  deputy  is  good,  without  licence  from 
the  ordinary.  Peak  v.  Bomm,    u.  p).  236. 

38.  But  an  appointment  to  the  office  of 
constable,  by  a  court  leet,  will  not  gain  a 

-  settlement,  although  the  party  is  twom  in, 
unless  he  be  also  resnlarly  presented  at 
the- leet,  J?,  v.  Wtntenoum,'     ii.  pi.  847. 

39.  'So  also  where  a  certiliciite-man  had  a 


wooden  tally  left  at  his  house,  by  thepn- 
ceding  borehoider,  as  a  token  that  he  W 
been  chosen,  at  the  conrt  leet  of  tlie 
manor,  borsholder  of  the  borough;  yd 
never  having  been  presented,  admitted  or 
sworn  in  at  the  court  leet,  it  «m  bdd 
that  he  was  not  legally  placed  in  the 
office,  Wmgham  v.  SMnge,      n.  pl.S36. 

80.  See  also  where  the  pauper  at  a  JllidbeM 
nuu  court  leet,  bolJen  bv  adjoumi&eat| 
for  the  manor  and  borough  of  Cftmii^agi|| 
on  the  i8th  Nooewber,  179S,  was  ap« 
pointed  to  the  office  of  de  tatter  of  toe 
borough,  and  duly  sworn  according  t<l 
the  custom  of  the  manor  to  execute  the 
said  office  for  one  ^ar  next  ensuing,  ot 
until  he  should  be  lawfully  dK<:b«rg^ 
from  the  same,  and  accordingly  entm 
upon  and  executed  such  office  nntil 
1st  November,  1795;  when  at  a  su 
court,  holden  by  adjournment  for 
said  borough,  a  new  officer  was  appoti 
in  his  stead,  and  sworn  in  the  same 
ner,  it  was  held  insufficient  to  gun  a  settli 
ment;  for  it  is  not  an  appointment  for 
year  from  one  moveable  feast  to  ano 
but  from  one  conrt  until  it  should  p! 
the  steward  to  hold  another,  R.  v.  m 

ii.  pLi 

in. 

T\me  and  Place  of  serving  the  Office, 

81.  The  office  must  be  executed  for  nyssr; 
and  therefore  if  the  officer,  though  n^ 
larly  appointed  to  the  office,  beeosM 
chargeable  to  the  parish  before  theyeir 
expire,  he  cannot  gain  a  settlement  si 
having  seried  the  office,  FUtteworih  f, 
Pulborough,  ii.  phiSt 

82.  So  also,  although  the  custom  of  aparid 
be  to  serve  the  office  of  tythingman  forM 
more  than  half  a  year  under  one  appoiafc 
ment,  yet  serving  the  office  for  two  k4 
years  at  diflerent  times  will  not  make  i 
service  for  a  year,  CM  Askton  v.  Wosi 
Chester,  ii.  pi.  85! 

33.  If  a  church-yard  lie  in  two  parishes^  th 
Sexton  shall  odn  a  settlement  in  tli 
parish  in  which  he  resides,  although  n 
part  of  the  church  lies  within  that  pand 
R.  V.  Liverpool,  ii.  pi.  85 

84.  The  pauper,  at  an  adjournment  of 
court  leet,  nolden  on  the  1 6th  Novembi 
1798,  was  appointed  to  the  office  of  s 
taster  of  the  borough,  and  duly  sworn  **  \ 
execute  the  said  office  for  oneyeaf  th4 
**  next  ensuing,  or  until  he  shoufd  be  la< 
fully  discharged  therefrom;^*  and  be  ex 
euted  the  office  undl  the  adjcmmment 
another  court  leet,  holden  on  the  isl  iV 
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«MAep,  lt9f$  an<f  it  mH  iioliisii  tiMt  be 
did  DoC  iherebjr  gam  a  settienient,  ^  he 
dfd  not  exeente  it  during  one  whole  yetir, 
R.j.9nf,  ii.  pL9S5. 

SSmEMENT  BY  HIRING  AND 
SERVICE. 

I  J%e  Sttiuia. 

H  Who  vm  be  kireiL 

m  Cjftke  Qmtraci  o/Biring. 

IV.  0/ general  Hiring, 

F.  Of^etial  Hirmg, 

VL  Ofautomary  Inring, 

YIL  Wfdroapec^ve  Hiring, 
Vffi.  w  €OBtfifiMtfl/  Hirimg* 

EL  ^several  Hirmgt. 

X  ftniar  iit  (HJirrttU  Places. 

XL  Semee  mlh  d^jwtent  Matten* 
XiL  Aforru^  <Aini^  Sermoe. 
Sn.  JOmaicefnm  Sermoe. 
XIF.  Sadence  of  Hiring  and  Seraiea. 

I. 

LBfSSG.a.  clOl.  and  15&  UC.9.  C.12. 
'penons  settled  by  iltrticg  attd  terrice,  &c. 
n  one  pirish,  coming  to  reside  ifi  another 
oir my  tenement  uncfer  ten  pounds  a  year, 
iBj^oa  becoming  actually  chargeable  with- 
iD  fi)rty  dayi,  be  removed  to  such  parish 
vbere  Aey  were  hist  legally  settled  as  aer- 
Tam.'* 

*•  Bf «  W.  A  M.  c.  1 1.  $  6.  **  if  any  wmiar- 
^fenofiy  not  having  cAiltf  or  ckUdren, 
U  be  hnrfuUy  Asr^  into  any  parish  or 
fvn  for  one  year,  such  serriee  shall  be 
^Booed  a  good  settlement  therein,  al- 
fkm^  no  notiee  foe  given  ak  the  statutes 

^fc  *  &  9  W.J.  c,30.  *  no  person  so  hired 

■d  be  deemed  to  hare  a  good  settlement 

*9J  such  parish  or  township,  unless  such 

'1>lpa shall  continue  and  aMe  in  tbesame 

^fj^t^damz  the  space  oftmewMeyear** 

*^»ft  low. 3.  c.  11.  *•  no  certi&ated 

P^  shall  be  capable  of  gaining  a  legal 

JJfciDttit  by  hiring  tmd  sertice** 

*^*^Ann.  St.  1.  c.  18.  §  2.  "  if  any  person 

|W  bea  Mred  servant  to  or  with  a  cer- 

gctted  person,  such  person,  by  b^g 

™i  by  or  serving  such  certificated  person 

!*aiervint,  shall  not  sain  any  settlement 

2^  Parish  by  sud)  hirine  and  service ; 

^  everjr  snch  servant  shall  have  his  settle* 

^  ai  if  he  had  not  been  hired  to  such 

*tificated  person.** 

i£?  ^'''  ^  ^**  §  *^-  "^  servant  to  a  ccr- 
<^>ted  member  of  a  benefit  society,  shall 
8>Bi  a  Rtdement  by  such  hiring  and  ser- 


(U.  rAa  M^  W  iUr«/. 

U. 

Who  may  he  Mred  as  Servants. 

7»  A  aridatoer,  although  he  has  children  living 
may  gaki  a  settleaaent  l^  hiring  and  ser« 
vioe,  pn9vided  those  children  ace  eraand- 
patad,  aad  have  gained  settlements  ia  their 
own  right ;-  for  although  the  8  W.  ft  M. 
c.  t .  4  tf.  precludes  from  a  setdcmenlof  this 
^e^  penon  who  it  married  or  lia. 
aay  clnld  or  children,  yet  it  only  means 
penons  who  have  wives  or  children  that 
may  become  chargcaMe  to  the  parish  in 
conseqnenea  of  his  aettlemcnt,  Jnikony  v. 
Cardigan^  ii.  pi.  967. 

So  Bnt  a  widownv  hanriog  a  son  who  has  no 
settlement  ofhkown,  cannot  hire  himself 
as  a  servant  so  as  to  gain  a  settlement 
tiiepeby,  JK.  v.  New  Forest^        tL  pi.  965. 

9.  So  also  a  danghtcr  who  is  emancipated 
iron  her  fiimily,  and  has  gained  a  settle- 
meat  m  her  ova  rig^  may,  by  liviqg  with 
bes  fctfaer  far  a  year  as  a  mred  servant  for 
lOs,  a-year  and  what  she  could  get  by  her 
extra  service  and  labour,  gain  a  new  settle* 
meat  by  such  hiring  and  service,  Missen^ 
den  V.  Qkeskam^  ii.  p.  &58. 

10.  A  daughter  whose  father  is  a  day*la- 
boufer,  may  be  a  hirad  servant  to  her  fa- 
ther by  agreeing  with  him  to  do  the  offices 
of  a  servant  far  a  year  for  her  board  and 
lodaing,  and  snch  profits  as  she  can  make 
by  Keeping  fowls,  and  what  she  can  earn 
by  her  own  labour,  and  that  if  what  she 
gets  do  not  mnount  to  4/.  a  year,  he  will 
make  up  the  difcrence^  M,  v.  Chertsey, 

ii.  pi.  999. 

1 1 .  An  infant  pmpar  may  gain  a  settlement 
by  hiring  and  service  with  his  father.  iL  v. 
Chetteeford,  M.  ▼.  WinsloWy        n.  pi.  966. 

19.  If  a  married  man  agree  cofidUioac%  to 
become  the  servant  of  another,  and  be- 
tween that  time  and  the  performance  of 
the  condition  on  which  his  being  hired  de- 
pends, his^wifa  dies  without  issue,  he  is  an 
immanied  man  ai  the  time  of  hiring ;  and 
by  serving  a  year  gains  a  settlement.  22.  v. 
Bank  Newton^  ii.  pi.  959. 

I  a.  If  a  servant  be  nnmacried  at  the  time 
when  he  is  hired  far  a  year,  he  gains  a 
settlement  by  a  yearns  service,  although  he 
marry  before  ihe  service  commences,  R,  v. 
Allendale,  ii  pi.  961. 

14.  A  wifa  whose  husband  is  abroad  may  gain 
a  settlement  by  a  hiring  hef&re  Ms  deaths 
and  a  continnra  service  under  such  hiring 
for  a  year  after  his  death,  alth^igh  his 
death  was  not  known  uBtU  after  the  year 
commenced,  R»  v.  Hensingham,  ii.  pi.  960* 

15.  Bat  if  a  servant  many  wliile  serving  un- 
der a  general  hirinff,  the  service  of  such  a 
servmit  is  en^  gnod  far  the  cwTent  yi«ar, 
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for  in  each  succeedmg  year  a  new  hirinff  is 
presumed,  and  then  it  seems  the  disability 
will  attach,  R.  v.  St.  GUei,  Reading, 

I  ii.  pL420. 

16.  Therefore  where  the  pauper  was  hired  at 
Martinmas,  to  serve  m  husbandry  for  a 
year  at  8^  a  year,  and  married  in  the 
middle  of  the  year,  and  then  agreed  to 
senre  his  master  as  a  hind  for  a  year  from 
that  time,  at  5#.  a  week,  and  to  hye  out  of 
the  house  at  another  farm  belonging  to  his 
master,  it  was  held  that  these  two  hirings 
were  distinct,  and  could  not  be  connected 

■   fo  as  to  give  a  settlement,  because  he  had 

•  not  Hyea  a  year  under  the  first  hirin^^  and 
was  a  married  man  when  the  second  hiring 
took  place,  R.  v.  Great  ChUt<m,  ii.  pi.  383. 

17.  The  son  of  a  certificated  person,  serving 
under  a  hiring  for  an  year  in  a  extra^paro^ 
cJdal  place,  does  not  gain  a  settlement; 
end  therefore  he  cannot  be  hired  as  a  eer- 
vant  in  the  certificated  parish,  so  as  to  gain 
a  settlement  there,  R*  v.  ColBingbwm  Ducit, 

ii.  pL  S68. 

18.  Although  he  has  previously  quitted  the 
certificated  parish,  served  a  year  in  the 

-  certifying  parish,  and  part  of  a  year  in  a 
third  pansb,  provided  he  afterwards  return 
to  his  family  in  the  certificated  parish,  R, 
V.  Ingtoorth,  ii«  pl-  764, 

19.  A  deserter  firom  his  majesty's  service 
cannot  gain  a  settlement  by  a  hiring  and 
service  tor  a  year,  R,  v.  Norton, 

ii*  plS64. 

SO.  An  invalided  soldier  at  the  depot,  who, 
in  pursuance  of  an  order  firom  government, 
had  leave  of  absence  upon  agreeing  to  re- 
linquish his  pay  for  the  tim^  which  leave 
was  renewed  from  time  to  time,  by  fiur- 
lough  for  different  periods  of  three,  six, 
and  four  months,  wnich  he  procured  by 
going  to  the  depot  for  them,  was  held  not 
to  gain  a  settlement  by  hiring  and  service 
for  a  year,  not  being  m  jvrie  lawfully  to 
hire  himself  within  the  stat.  3  W.  &  M. 
c.  11.,  though  before  such  hiring  the  mis- 
tress applied  to  the  commanding  officer  at 
the  depot,  to  know  if  he  might  hire  him- 
sdf  for  a  year ;  and  was  told  that  he  m^ht, 
and  during  the  year's  service  he  received 
no  pay,  nor  was  called  upon,  nor  did  per- 
fbrm  any  military  duty,  Bayley,  J.  dies,  and 
Dampier,  J.  absent.  R,  v.  Beatdicu^ 

ii.  pi.  265. 

21.  A.  being  enrolled  as  a  substitute  in  the 
militia,  hired  himself  for  a  year,  and  per- 
formed a  year's  service  under  that  con- 
tract :  Held,  that  as  it  did  not  appear  that 

•  the  pauper  at  the  time  of  hiring  informed 
'    the  jnaster  ^at  he  was  a  militia  man,  no 

setderaent  vras  gained  by  serving  a  year 

•  under  sudi  contract,  R,  v.  HoUworthy» 

Addend, 


99«  Bf  13G.9»c.99,  §7./'  no  servant  em- 
ployed in  the  FotmdUng  IfonNta/ shall  gain 
any  settlement  in  the  parisli  where  such 
hospital  is  situated,  by  virtue  of  such  hiring 
and  service." 

83.  By  9G.3.  c.31.  §8.  ''no  person  em- 
ployed in  the  Magdalen  Honntalasa  hired 
eervant  shall,  by  reason  of  such  service, 
gain  any  settlement  in  the  parish  where 
.such  hospital  is  situated." 

III. 
Of  the  Contract  of  Hiring, 

24.  A  hiring  made  in  an  eaLtra-parodual 
place  is  sufficient,  R,  v.  SL  Fetei^e,  Oxford, 

ii.  pi.  S68. 

85.  A  ilsrtii^  cannot  benntended  unless  there 
be  a  contrail  between  the  parties^  so  as  to 
make  them  stand  in  the  relation  of  mmMter 
and  tervant  to  eaeh  other,  Gregory  Stoke 
Y.Pitminster,  n.  pL269. 

26*  Therefore  where  a  gentleman  seat  his 
foot^y  to  live  with  a  barbo',  in  order 
that  he  mJ^t  learn  the  art  of  shaviiu^and 
dressing  hair,  and  the  barber  was  to  have 
the  benefit  of  the  boy's  work,  it  was  held 
not  to  be  a  hiring  and  service,  because 
there  was  no  contract  for  that  purpose 
between  the  boy  and  the  bart)er,  R.  ▼. 
Hamlet  of  Walton,  iL  pL  S67. 

87.  So  also  where  a  young  girl  was  sent  to 
by  a  relation  who  told  her  that  if  she 
would  live  with  her  she  should  have  her 
meat,  drink,  washinc,  and  lodgii^»  and  the 

girl,  accepting  of  these  terms,  hved  with 
er  relation  for  four  years ;  the  Court  h^d» 
that  in  order  to  gain  a  settlement  under  a 
hiring  and  service,  there  must  be  a  mutual 
contract,  eaually  binding  on  both  the  par* 
ties;  but  that  in  the  present  case  there 
was  no  agreement  on  the  one  side  to  Aire^ 
or  on  the  other  to  serve;  but  that  it  vras 
merely  an  encouragement  to  the  poor  ^irl, 
that  if  she  would  live  with  her  relation, 
she  would  maintain  her,  Gregory  Stoke  v. 
Pitminster,  u,  pi.  269. 

88.  But  by  Lord  Renyon  when  this  case 
was  determined,  these  questions  were  not 
discussed  or  understood  so  well  as  they  are 
at  present,  JR.  v.  Worfield,        5  T.R,  308. 

29.  And  therefore  where  a  pauper  who  was 
livine  unhired  in  the  service  of  A,  was 
asked  by  B.  if  she  would  go  and  live  with 
him  and  take  care  of  his  child,  which  the 
pauper  accordingly  did,  and  when  she  had 
been  there  a  few  days  he  promised  to  find 
her  in  meat,  drink,  and  clothes,  with  whi<Ji 
she  was  satisfied,  it  was  held  a  suffictent 
hiring,  R.  v.  Worfidd,  ii.  pi.  502, 

30*  But  where  a  poor  girl  went  to  live  with 
her  aunt,  and  during  her  residence  there 
worked  in  the  day-time  with  a  person  in 
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cfae  a^mogvmiah  in  tbe  buttnoM  of 

hHmgtklkt^&rmhkh  the  was  to  baye 

Bniicb  a  veek  in  winier^mkd  so  much  in 

mner,  but  tbe  employment  was  conti- 

ned  or  disoootinued  at  tbe  end  of  each 

i«d^8t  tbe  pleasure  of  the  parties ;  it  was 

Udjthst  the  was  a  mere  dt^abimrgr,  and 

mit  t  ji€ttrfy  terwmU ;  for  there  was  no 

ei^mt  to  serve;  and  therefore  she  was 

sot,  ss  a  lerrant  must  be,  always  under 

the  goremment,  discipline,  and  controul 

of  the  oniter,  M.  ▼.  frriftgiou^   it.  pi.  S70. 

•51.  &  where  a  son  agreed  with  bis  step- 

yier  to  live  with  him  in  his  house  and  to 

loikio  hb  trade  of  a  button-maker,  and 

bepdd  at  the  rate  of  one  penny  a  gross 

fcr  tke  buttons  he  should  make,  deducting 

ALSiraek  for  his  meat,  drink,  washing, 

sidiodgiDg;  it  was  held  that  the  pauper 

«M  Bot  a  hved  servant  but  a  workman 

lacd to  work  by  the  piece,  £.▼.  SLPttm's 

Ikniuter,  ii.  pi.i91. 

a  Ss  wfacre  the  pauper  who  had  been  bred 

s  pkuDber  and  glaaier,  let  himself  to  a 

nater  m  that  business  at  the  wa^  of  Gs, 

svesk,  boflord,  lodging  and  washing;  sum- 

wrsod  winter,  and  on  his  going  to  sleep 

stt  of  the  house  demand^  6^.  a  week 

wmc,  it  was  held  a  hiring  at  so  much 

i  week  and  not  a  hiring  for  a  year ;  for  the 

trards  "  summer  and  winter"  only  import 

Ikat  tbe  wag«B  were  to  continue  the  same, 

aad  not  be  varied  according  to  the  season, 

and  do  not  import  that  the  contract  was 

iseoBliime  during  the  whole  jrear,  R.  t. 

XUftoM,  ii.  pi.  298. 

A.  A  biring  at  6$.  a  week  for  the  uMer,  and 

Si.awe(K  for  the  summery  nothing  being 

«d  as  to  tbe  duration  of  tbe  service,  is  not 

iTearlyhiring,  H.t.  Warminster,  ii.  pi. 287. 

<i  So  where  tbe  mortgagee  of  a  small 

Mate,  OD  the  mortgagors  felling  under 

wfortones,  took  his  son  into  bis  family 

ftoD  charity,  and   gave   him  his  meat, 

dtiok,  lodsmg  and  clothes,  for  six  years, 

daring  which  time  he  was  employed  in 

nmiag  of  eirands,  and  doing  whatever 

the  servants  of  the  house  thought  fit  to 

lid  luDi,  but  no  contract  was  ever  made ; 

it  was  held  he  did  not  gain  any  settlement 

byaieh  service,  R.  v.  Weykiily  ii.  pi.  871. 

tl  8o  abo  where  Captain  Howe  brought  a 

fanaie  negro  slave  from  America  to  Eng- 

Wi  where  she  continued  to  live  with  him 

11  the  capadty  of  his  servant  for  several 

1^  until  he  died ;  after  which  she  was 

Wized,  and  continued  to  live  with  Mrs. 

Aar,  die  widow  and  executrix  of  her 

^ABer  master ;  it  was  held  that  she  gfuned 

BO  ictiiement,  because  there  never  was 

>7  emfrort  to  serve  as  a  hired  servant, 

*•  ▼.  Thames  DUUm,  ii.  pi.  878. 


86.  So  where  a  boy  of  eleven  years  of  age 
went  to  live  with  his  uncle,  a  tailor,  and 
worked  for  him  two  years,  and  learned  the 
business,  at  which  time  the  uncle  proposed 
to  take  him  apprentice,  but  the  boy  de- 
clined, and  continued  to  work  with  bun  as 
before,  until  he  was  seventeen  vears  of 
age,  the  unde  providing  him  with  board, 
lodging,  and  necessaries ;  the  Court  said 
that  a  comtraet  was  necessar}*,  and  there- 
fore he  gained  no  settlement  by  this 
service,  R.  v.  St.  Mary  GysUlfcrd^ 

n.  pi.  97 J. 

37.  So  where  a  roan  went  to  an  inn  with  the 
knowledge  of  the  master,  to  assist  one  of 
the  waiters  who  was  ill,  and  continued 
there,  boarding  and  lotking,  nineteen 
months,  at  the  end  of  which  time  the 
waiter  went  awav,  and  the  man  continued 
in  his  place  as  he  had  done  before,  but 
without  making  anv  agreement  with  the 
master;  the  Court  held  that  he  gained  no 
settlement  by  this  service ;  for  tl^ugh  it  is 
not  necessary  that  the  hiring  should  be  by 
the  master  himself,  yet  there  must  be  a 
contract  by  this  authority;  and  in  this 
case  the  man  went  merely  as  helper  to  the 
waiter,  R.  v.  St,  Matthew  Ipswich^ 

ii.  pi.  874. 

38.  So  where  a  man  who,  after  living  with 
an  uncle  upon  charity,  is  hired  as  a  yearly 
servant  by  another  person,  but  returns 
upon  a  promise  of  the  uncle  that  if  he 
would  come  and  live  with  him  as  before, 
he  would  make  it  better  for  him  than  a 
common  service,  and  that  if  he  continued 
with  him  for  life,  he  would  leave  him  his 
farm  and  stock ;  and  he  accordingly^  serves 
his  uncle  for  several  years,  but  receives  no 
wages,  he  gains  no  settlement  thereby ;  for 
there  is  no  contract  of  hiring  between  the 
parties,  R,y.  Stokesley,  '    ii.  pL275. 

39.  So  where  a  pauper  was  placed  by  tbe 
parish  with  a  parishioner,  upon  an  agree- 
ment between  the  latter  and  the  parish- 
officers  to  find  board,  washing,  and  lodging 
for  the  pauper  at  2s.  6d,  a  week,  and  that 
the  pauper  was  to  do  what  he  was  set 
about,  it  was  held  that  it  does  not  consti- 
tute the  relation  of  master  and  servant 
between  such  parishioner  and  the  pauper, 
so  as  to  enable  the  latter  to  «un  a  settle- 
ment by  hiring  and  service. — Neither  does 
such  a  relation  arise  by  implication  from  a 
continuance  of  services  by  the  pauper  to 
the  parishioner ;  living  wita  him  as  before, 
after  the  parish  had  refused  any  longer  to 
continue  parochial  relief;  and  the  pauper 
(who  was  a  Greenwich  pensioner),  going 
there  twice  a  year  without  asking  or  re- 
ceiving tbe  leave  of  the  parishioner ;  the 
latter  however  not  refusing  leave  when 
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infofitied  of  the  other's  going,  B.  r^Ridk" 
kighaU,  ti.pL376. 

40.  A  poor  boy  allotted  by  patitk  ofioen  to 
a  panshioneTy  who  handed  him  over  to 
another  person,  by  whom  the  boy  was  told 
that  he  was  to  stay  with  him  a  year,  to 
whkh  the  bov  made  no  objection,  coneeiv- 
ing  himself  bound  to  accept  nuth  service^ 
does  not  gain  a  settlement  by  serriog  un- 
der this  supposed  obligasion  for  a  year, 
R.V.  Stowmarkety  ii.  pL  277. 

41.  No  settlement  can  be  gained  by  serving 
under  a  contract  for  four  years,  with  liberty 
ibr  die  servant  to  leave  for  a  week  every 
year  to  see  hi^  friends,  B,  v.  Ruiktdme, 

ii.  pLS78. 

43.  Under  a  hiring  and  service  for  a  vear 
the  servant  sains  a  settlement,  though  by 
oractice  of  the  manufiictory,  when  he  has 
nnSshed  his  appointed  week's  work,  and 
on  Sundays,  he  may  go  where  he  pleases 
without  asking  leave :  for  it  is  an  express 
contract  for  a  year  without  an  express  ex- 
ception, R,  V.  Horukky  ii.  pi.  879. 

45.  A  statute  fair  being  held  generally  on  the 
daf  after  JkRchaelmat,  except  when  old 
Micfuieimas  falls  on  a  Saturday,  and  the 
fiur  beiflf^  then  held  on  a  Monday  ;  held 
that  a  hiring  from  such  Monday  till  old 
Michaelmas  day  following,  is  not  a  yearly 
hiring  under  wluch  a  settlement  can  be^ 
obtained,  R>y,StaiUiony  ii.  pi.  551. 

44.  A  hiring  for  so  much  a  week  for  as  long 
a  time  as  the  master  and  servant  could 
agree,  b  only  a  weekly  hiring,  R,  v.  JUit- 
ehantj  ii.  pi.  551. 

45.  Hiring  for  a  year  at  15s.  €d,  per  week, 
and  to  be  at  liberty  to  be  absent  during  the 
sheep^hearing  season,  but  to  find  a  fit  man 
at  tis  oum  expense  to  do  his  work  during 
his  absence,  but  his  oum  wages  to  go  on  dur^ 
ing  the  whole  ttme,  will  not  gain  a  settle- 
ment, R.  V.  ArUngfon,  ii.  pi.  550, 

46.  A  pauper  was  hired  three  weeks  before 
Martinmas  at  At,  wages,  and  received  \s, 
earnest,  but  no  period  was  mentioned  for  the 
duration  of  the  service.  The  pauper  went 
into  the  service  a  we^  after  Martimmasy 
and  upon  the  same  day  his  master  told  him 
that  It  was  not  the  custom  to  hire  servants 
in  that  parish  for  more  than  fifty-one  weeks, 
that  he  forgot  to  mention  it  at  the  time 
he  hired  him,  and,  therefore,  that  if  he  had 
no  objection,  he  would  hire  him  again  for 
fifty-one  weeks,  and  gave  him  another  shil- 
Uns  for  earnest.  The  pauper  accepted  it, 
uid  remained  in  the  service  till  the  follow- 
ing Martinmas,  There  not  having  been  a 
veai^s  service,  the  sessions  held,  that  there 
had  been  a  dksolution  of  the  original  con- 
tract, and  not  a  dispensation  of  the  week's 
eervlce.    Held,  that  that  waa  a  question  of 


fact  for  the  sesaions,  and  they  hariog  de- 
termined it,  the  Coiirt  refused  to  diitiub 
their  decision,  R,Y,Bottesfbrd,  ii.  pi.  386. 

47.  A.  B,  at  ten  years  of  age,  went  to  CI  D. 
for  meat  and  clothes  as  long  as  he  had  a 
mind  to  stop ;  he  was  to  do  what  be  eoald, 
and  what  he  was  M :  A,B,  remained  two 
yean  with  C,  D.  upon  these  terms.  Held, 
that  there  was  no  yearly  fairing,  and  thne- 
fore  no  settlement  gained  by  the  sertice, 
B.  V.  ChrieCs  Parish,  ii.  pL  385. 

4%4  Under  certain  circumstances,  a  contract 
may  be  presumed ;  as  if  a  servant  in  hti- 
bandry  serve  a  year,  it  is  strong  presump- 
tive evidence  that  he  served  rmoN  a  con- 
tract of  hiring  for  a  year,  B,  v.  LyA, 

ii.  pi.  488. 

49.  So  if  a  servant  live  three  years  in  sertice 
with  the  same  master,  it  is  presaiaptire 
cvMence  of  a  contract  of  hiring  for  a  Vcar, 
although  at  first  the  servant  was  only  (tired 
for  part  of  a  year,  B.  v.  Loi^  WhMm, 

u.  pi.  484. 

50.  So  also  if  a  servant,  aft«r  serving  a  year, 
part  €i  which  was  under  a  retrospective 
niring,  continue  in  service  ano^ier  year, 
a  contract  of  hiring  for  a  year  maybepre> 
saraed,  B,  v.  Hales,  ii.  ^^485. 

&\,  An  unmarried  man  agreed  on  the  nth 
of  October  1805,  to  serve  a  master  for  ike 
year,Kt  ds .  ed.perwetk ;  andrecetvedthoise 
wages  till  the  15th  of  October  1804,  diree 
or  four  days  before  which  (having  in  the 
mean  time  married)  he  agreed  with  his 
master  to  serve  him  for  another  year  st 
10s.  a  week,  which  sum  he  received  on 
the  80  h  of  October,  and  served  more  thsa 
a  ^ear  afterwards.     Held  that  this  irss 
evidence  upon  which  the  sessions  nng^t 
draw  the  conclusion,  that  the  original  hir- 
ing was  for  the  space  of  a  year,  and  JMt 
merely  for  the  current  year  of  1805,  end 
that  there  was  a  suifioent  service  of  a 
year,  coupled  with  such  hiring,  to  gain  a 
settlement,  JR.  V.  Oo^morfon,     ii.  pLSSO. 

53.  Where  a  poor  boy  of  A,  agr^sd  with  a 
parishioner  of  B,  to  go-  home  irith  him, 
and  to  do  whatever  he  was  bidden,  (no- 
thing being  said  about  wages  or  tiroc,  and 
no  subsequent  agreement  being  tnade,)  he 
gains  a  settlement  by  a  year's  aei^ice  in 
B.  cdthoogh  the  overseer  of  J,  a  day  4)r 
two  after  such  agreement,  undertakes  with 
his  master  to  find  the  boy  in  clothes,  for 
which  the  master  agrees  to  pay  to  the 
overseer  a  certain  sum  per  week,  R.v>  Ihoh 
ton,  ii.  pi.  881. 

S3,  The  pauper  was  hired  to  aerve  at  a  ser- 
vant in  husbandry  fi-om  Mickaeimas  1521 
to  Michaelmas  1838  at  weekly^  wages, and 
\t  he  and  his  master  could  not  ame  for 
the  .harvest,  he  was  to  harvest  forliimselfi 
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Pwntwif  to  the  hairest,  the  master  of- 1 

lend  the  pauper  SL  for  the  harvest,  which 

lie  iccepted^  aod  continued  in  the  service 

die  whole  year.  Held  that  this  was  an  ex- 

ceptire  and  not  a  conditional  hiring,  and 

tbat  iu>  settlement  was  gained^  R,  v.  Al- 

tkant,  ii.  pi.  336. 

Si  Ansgireeinent  was  made  between  A.  and 

S»Aat  the  latter  should  serve  for  three 

JOR  at  U.  per  day  when  B,  had  work  to 

do,  and  when  he  had  no  work  A,  was  not 

to  be  paid.    At  the  time  when  the  agree- 

oeol  was-  made,  the  master  told  the  ser- 

laotthat  he  should  not  have  work  for 

\m  daring  the  whole  year,  and  particu- 

larif  during  the  winter,  and  that  when  he 

haimt  work  for  him  he  might  get  work 

iba other  people;  Held  that  this  was  an 

einptiTe  niring,  and  that  the-  pauper, 

liinBg  worked  for  other  people  during  the 

.  niter  season  when   his  master  had  no 

«eri,aod  having  at  other  times  worked 

iirlus  master  during  two  successive  years 

did  not  gain  a  settlement,  i2.  v.  PoUtwortJi 

ii.  pL337. 
i&  A  pauper  had  been  hired  for  three  years 
^  It  3o6;)tfr  annum  as  a  looker.  The  duty 
^  efa  looker  is  to  superintend  the  flocks  and 
.-'  incts  of  his  employer.  When  he  was 
«.  bked  his  master  told  tiim  that  he  should 
«,iot  have  full  employment  for  him,  but 
«  tkat  he  would  employ  him  as  much  as  he 
j^.coold.  He  was  not  to  do  any  work  for 
^hkojaster  other  than  that  belonging  to 
fe  the  office  of  looker,  vitliout  receiving  ex- 
^  tra  wages.  During  the  first  year  and  Uiree 
It  fianers  he  worked  for  his  master  onlv,  but 
^  v»  always  paid  extra  for  any  work  not 
jMioneiDg  to  his  office  of  a  looker :  Held 
iWt  there  was  not  any  hiring  for  a  y^ar, 
^  that  the  pauper  did  not  gain  a  settle- 
iaaeot  by  service  under  such  a  livings  R. 
\SM,  ii.  pi.  338. 

>]Eae  court  of  king's  bench  will  not  upon 
Instated  presume  a  hiring  for  a  year ; 
a  sAat  is  a  met  to  be  found  by  the  ses- 
fc  R,  ¥.  Seacroft^  ii.  pL  181. 

vAjtiaake  a  valid  contract  of  hiring  and 
nAtbit  is  not  absolutely  necessary  that 
•I?  contract,  when  by  deed,  should  be  ex- 
ll  MKed  b^'  tlie  master :  it  is  sufficient  that 
^feieoeptcd  the  services  on  the  terms  of 
>  wdeed;  -and  therefore  where  the  pauper 
^Qeeoted  a  deed  by  which  he  became 
tiPHBd  to  serve  the  master  for  a  year,  and 
mliftcrwards  entered  into  and  continued 
Anhis service  for  that  period;  it  was  held 
«dnt  such  deed,  although  not  executed  by 
I  .pinaster,  ought  to  have  been  received  in 
'  «ndence  to  show  the  terms  of  the  hiring, 
.  ^^'HoughUmrle'Sprmgy  ii.  pi.  284. 

TOL.'l. 


IV. 
Of  genertd  Hiring^* 

59.  But  if  there  be  a  contract  of  hiring,  al- 
tliough  it  be  general,  yet  that  is  sufficient ; 
for  it  shall,  in  such  case,  be  contrued  to  be 
A  ui&iNG  for  a  i/ear,  Wandsworth  v.  Put' 
«wjy,  ii.  pi.  288. 

60.  Therefore  where  a  boy  of  fourteen  years 
of  age  went,  without  any  contract,  to  live 
with  a  gentleman,  and  about  two  months 
afterwards  the  master  told  him  that  if  he 
stayed  a  year  and  behaved  himself  well,  he 
would  the  next  year,  give  him  fuU  livery 
and  wages ;  and  the  boy  resided  with  him 
sixteen  months  aflerwards,  and  received, 
on  his  goine  away,  a  guinea  and  a  half  from 
his  master  s  partner;  the  court  seemed  to 
think  that  this  was  a  sufficient  general 
hiring,  Wandiworih  v.  Puinctf,  ii.  pi.  288. 

61.  So  also  where  a  master  agreed  to  give  a 
boy  meat,  drink,  washing,  lodging,  and 
clothes  when  he  wanted,  and  the  boy  con- 
tinued to  serve  under  this  agreement  for 
two  years  and  a  half;  the  Court  thought 
this  a  general  hiring  for  a  year,  although 
no  particular  time  was  agreed  on,  and  the 
boy  apprehended  that  his  master  might 
turn  him  olf,  or  that  he  was  at  liberty  to 
go  away  from  him  at  pleasure,.  R.  v  Win- 
caunton,  ii.  pi.  289. 

62.  So  where  a  man  happening  to  meet  the 
head-keeper  of  Riuhmore  Lodge  in  Cron^ 
bourn  Chase,  who  had  then  lately  parted 
with  one  Edward  Hill,  who  had  been  for 
many  years  one  of  the  keeper's  servants, 
or  unaer-keepers,.and  the  bead-keeper  said 
to  him, "  Do  you  like  the  life  of  a  keeper  ?*' 
and  being  answered  in  the  affirmative,  said 
further,  **  ITien  go  into  Ned  UUV&  place, 
and  you  shall  want  no  encouragement ;  I 
will  give  you  a  suit  of  clothes  directly ;" 
this  was  held  a  sufficient  hiring  for  a  year, 
R,  V.  Berwick  SL  John,    .  ii,  pi.  290. 

63.  So  also  when  a  boy  went  into  an  inn,  and 
asked  the  master  whether  he  wanted  a 
boot-catcher  and.  driver,  for  that  if  he  did 
he  was  willing  to  serve  him;  and  upon 
which  the  masiter  bid  him  go  into  the 
yard,  and  look  after  the  horses;  and  on  his 
going  into  the  service  was  only  founid  in 
meat,  drink,  and  lodging,  but  received  no 
wages:  this  was  held  to  be  a  general  hiring; 
ami  consequently,,  unless  thq  contrary  be 
proved,  a  hiring  for  a  yean,  R.  v.  Stock- 
bridge,  ii.  pi.  294. 

64.  So  also  where  a  barber  of  Batli  Easton 
went  to  seek  for  woi-k  as  a  journeyman, 
and  offered  his  services  to  a  barber  at  De- 
vizes,  who '  agreed    to  give    him    meat. 
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drink,  and  lodging,  as  his  journeyman, 
and,  in  lieu  of  wages,  he  was  to  have  the 
Chfittnuu-boxet^  and  he  accepted  these 
.  terms,  but  no  particular  or  specific  time 
was  stipulated  tor  his  staying  in  the  ser- 
Tice ;  this  was  held  a  general  hiring,  R,  v. 
Bath  Eastoriy  ii.  pi.  996. 

65.  So  also  where  a  man  agreed  with  an  inn* 
keeper  'Hhat  the  innkeeper  should  ^ve 
him  one  shilling  a  week,  as  he  had  given 
other  men,  and  the  vails  of  the  stables," 
but  nothing  was  then  said  as  to  the  dme 
of  service ;  but  at  the  end  of  the  year,  his 
mistress  said  to  him,  *'  You  have  been  here 
a  year,  I  will  pay  you ;  to  which  he  an- 
swered, "  It  is  no  matter,  I  may  stay  with 
you  another  year;"  and  his  mistress  replied, 
"  Very  well,  Sampson;**  this  was  held  a 
good  general  hirine  for  a  year,  though  at 
weekly  wages,  and  although  the  servant 
apprehended  that  his  master  might  have 
parted  with  him  at  any  time  on  giving  him 
reasonable  notice;  for  neither  the  pay- 
ment of  the  wages  toeekly,  nor  the  appre- 
faenrion  of  the  servant,  makes  any  oiffer* 
ence,  R.  v.  Seaton  and  Beer,     ii.  pi.  297. 

66.  So  also  where  a  man,  on  the  death  of 
his  wife,  went  to  his  daughter  who  was  in 
service,  and  applied  to  ner  to  come  and 
live  with  him,  and  do  the  offices  of  a  ser- 
vant for  a  year,  and  offered  her  board  and 
lodging,  and  such  profits  as  she  could 
make  by  keeping  fowls,  and  what  she 
could  earn  by  her  own  labour,  and  that  if 
it  did  not  produce  as  much  as  she  got  in 
the  place  she  was  then  in,  he  would  make 
up  tne  difference;  it  was  held  a  good  hir- 
ing for  a  year,  JR.  v.  Chertsetf,    ii.  pi.  299. 

67.  §o  where  a  man  was  hired  to  a  button- 
maker  for  eleven  months,  at  ten  guineas 
wages,  and  at  the  end  of  the  eleven  months 
the  master  paid  him  the  wages,  oave  him 
half  a  guinea  over,  and  said,  '<  You  have 
been  a  good  servant,  you  may  as  well  ttm^ 
on  an  ^id  in  your  place :  the  place  suits 
you,  and  you  suit  the  place;"  and  the  man 
answered,  "  Very  well,  sir,  1  have  no  ob- 
jection;" thb  second  hiring  was  held  a 
good  general  hiring  for  a  year,  R.  v.  Maiy 
dej^ieU  ii.  pi.  300, 

68.  oo  a  hiring  to  serve  at  5s,  9d,  a  week, 
with  a  liberty  of  parting  on  a  month's  no- 
tice, is  a  general  hiring,  JR.  v.  Hampretton, 

ii.  pi.  301. 

69.  So  also  if  a  person  meet  n  servant  in 

glace,  and  ask  her  whether  her  master  had 
ired  her  again,  and  upon  her  replying  in 
the  nesative,  desired  her  to  come  and  live 
with  hiro  and  take  care  of  his  child,  this  is 
a  general  hiring,  /2.  v.  WorfieU 

ii.  pi.  302. 


70.  But  wliene  a  boy  who,  from  the  age  of 
six  to  sixteen,  was  employjed  by  his  faUier- 
in-law  in  his  trade  of  a  button  maker,  the 
father-in-law  taking  all  the  profits  of  his 
labour,  without  any  other  compensation 
than  maintenaDce,  and  such  poeket-money 
as  the  father-in-law  thought  fit  to  allow, 
at  the  age  of  sixteen,  innsted  on  a  larger 
allowance  for  his  labour,  and  thefsthef'in- 
law  agreed  that  he  should  live  in  the  house 
and  work  as  before,  and  be  paid  at  the 
rate  of  1^.  a  gross  for  the  buttons  be  should 
make,  b^ng  the  same  as  he  paid  other 
workmen,  deducting  at  ^e  rate  of  St.  a 
week  for  his  board,  washing,  and  lodgiiiig; 
the  court  held  that  this  was  not  a  general 
hiring ;  for  it  is  merely  the  case  of  a  woik- 
man  faired  to  work  by  the  piece,  R.  ▼.  St, 
Peter's  in  Dorchester^  ii.  pL  291. 

71.  So  where  a  sirl  of  thirteen  years  of  age 
went  and  wowed  with  a  dothier  in  the 
business  of  buriing  doth,  by  a  weekly  hir- 
ing of  Is.  6d.  a  week  in  the  winter,  and  Ss. 
a  week  in  the  summer;  the  master  telHi^ 
her  every  Saturday  night  when  he  paid  her 
her  wages,  that  she  might  come  tne  w«ek 
following,  which  she  di(^  and  continued  to 
work  in  tbu  manner  for  a  year  and  a  hal^ 
returning  every  evening   to  her  aunt's 
house  in  an  adjoining  parish,  and  residuig 
with  her  on  Sundays,  it  was  held  not  to  be 
a  general  hiring  for  a  year;  for  to  consti- 
tute the  character  of  a  yeaky  semani,  the 
servant  must  be  always  under  govenmient, 
discipline,  and  control  of  the  master;  but 
thb  girl  was  a  weekly  labourer,  and  not  at 
all  in  her  master's  service  on  nigbta  or 
Sundays,  R.  v.  Wrmgton,         ii.  pi.  «70. 

72.  So  where  a  plumber  and  glazier  let  him- 
self at  the  wages  of  6s.  a  week,  board, 
lodging,  and  washing,  summer  and  winter^ 
but  after  a  service  of  eleven  months,  and 
on  his  master's  informing  him  tiis^  he 

.  must  lodge  out  of  the  house,  he  insisted 
on  6d.  a  week  more,  which  was  allowed 
him,  the  court  held  that  this  was  not  a 
general  hiring  fi>r  a  year,  R,  v.  DedA^m^ 

73.  So  if  a  man  agree  to  live  with  another 
for  2«.  6d.  a  week,  and  to  part  at  a  fort- 
night's or  month's  notice;  and  receive  Im 
wages  sometimes  at  the  end  of  a  week, 
sometimes  at  the  end  of  a  fortnight,  aod 
sometimes  longer,  as  he  wants  money  ; 
this  is  not  a  general  hiring,  for  the  servant 
is  under  no  obligation  to  serve  for  a  y^ar^ 
R.  V.  Bradtunchy  ii,  p|.  233. 

74.  So  where  a  journeyman  miller  let  him. 
self  by  the  month,  at  the  wages  of  8r.  ^^ 
month,  with  liberty  to  depart  at  a  month's 

'    wages  or  a  month'swaming,  hat  that  if  he 
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eaoAmtd  m  the  lenrioe  till  liaiTetC  tkne^ 
be  ihoald  be  at  liberty  dorii^  harvest 
south  to  let  hiBiself  to  moj  penoa  he 
chose  for  the  harvest  month,  aod  he  let 
Vflwlf  aeoordaiglj  for  the  harvest ;  re- 
caved  hie  8«.  a  week  from  his  mistress, 
aiiMid  her  a  moietj  of  his  earnings ;  it 
VH  held  iK»t  a  genenl  hiriiy  for  a  year, 
jtv.  Okiv»  ii.  pi.  995. 

7il  fie  if  a  servant  hire  herself  at  the  wages 
of  U.  4dL  a  week,  and  board  and  lodging, 
iar  m  long  time  as  the  master  should  want 
a  serraatp  and  when  she  had  served  seven 
weeks  reeehne  her  wages,  aad  so  on  as  she 
wants  aon^ ;  this  b  not  a  general  hiring 
fir  a  veer,  B*  ▼.  Biitmek,  ii.  pi.  998. 

tfc  A  haiag  at  6«.  per  month  with  a  month's 
ai|^  er  warnag,  is  a  monthlj  and  not  a 
eoastmctive  yearly  hiring,  and  it  is  no 
aok;  if  after  serving  lor  a  time  the  mis- 
Hces  idl  the  servant,  that  if  she  would 
staf  em  she  should  have  8#.  per  month,  and 
five  on  witfa  a  month's  wages  or  warning  ae 
^  h^eeej  R.  ▼•  ToUkkmU  Km^kte^n,  pi. 858. 
fK,ff  a  fanshaadman  serve  for  a  year,  a 

-  general  hiriii^  for  a  year  may  be  presumed, 
M.r.L^  iL  pl.485. 

ML  So  if  n  servant  live  three  years  in  the 

-  flHie  service,  akhoogh  he  was  originally 
4*  hved  far  pwt  of  a  year  only,  R.  v.  Long 

-  WikaUam,  ii.  pi.  484. 
Mt  So  also  if  n  servant  after  serving  a  year, 
K  part  of  wfaieh  was  under  a  retrospective 

f&Bg,  contiiHie  in  service  another  year, 
•  «oiiti«ot  of  hiring  may  be  presumed, 
k  JK.  r.  Saiet,  li.  pL  485. 

*  Y. 

Cffipedal  Hirmgs: 

f£  a  penon  be  hired  for  a  year  to  vpm 

'  -yam  at  the  rate  of  U,  6d»  a  stone,  to 

ida  herself  with  meat,  drink,  washing, 

lodging,  where  she  pleased ;  this  is  a 

W  Am^  for  a  year,  and  by  service 

ft  ytmt  under  it  will  gain  a  settlement, 

p  the  servant  intended  by  the  na- 

t^  eontract  of  working  at  so  moch 

to  be  at  liberty  to  work  for  any 

ter,  B.  V.  Xing*e  Norton, 

iL  pi.  805. 
pMner  Mreed  to  serve  as  a  brick 


tr  mm  iHehneimai  to  MkhaeimaSt 

to  make  70^000  bricks  at  a  stipulated 

Held,  timt  this  was  not  a  contract 

a  yem^t  service  absolutely,  but  to  serve 

die  eompletion  of  the  job,  and  that  a 

t  was  not  thereby  gained,  R,  v« 

iy  ii.  pi.  888. 

for  deven  months  for  4/L  lOr., 

that  the  servant  should 

ft  month's  service  in^  be-' 


11^  K  hirhig 


1 


yond  the  deven  months,  is  a  hiring  for  a 
year;  for  it  is  nothing  more  that  whether 
eleven  months  and  one  month  make 
twelve  months,  J2.  y.MUunck^  ii.  pi.  808. 
88.  So  if  a  man  let  himself  for  one  year  to  a 
carpenter,  under  an  agreement  to  receive 
no  wages,  but  his  master  to  teach  him  the 
trade  during  the  said  year,  and  to  provide 
him  with  meat,  drink,  washing,  and  lod- 
ging ;  this  is  a  hiring  for  a  j^ear,  R,  v. 
Hitchmn^  ii.  pi.  809. 

84.  So  where  the  lather  of  a  boy  wno  was 
about  fifteen  years  of  age  contracted  with 
a  tin*worker  for  his  son  to  work  at  trb 
STAMFS  for  one  year,  at  the  yeariy  wages 
of  5/.,  and  in  pursuance  of  this  contract 
the  boy  served  the  tin-worker  bv  dedly 
working  in  the  stamps,  except  on  ioUdaye 
and  SwuUnif  acooroing  to  the  custom  of 
tmmers;  the  court  hdd  this  an  entire 
contract  for  a  year,  notwithstanding  the 
exemption  from  work  on  koHdaye,  and  his 
bein^  free  of  bis  master  on  Swidays,  for 
this  was  according  to  the  custom  of  the 
country,  and  not  an  exoeptbn  in  the  con- 
tract! R.  V.  Si,  Agnee^  ii.  pi.  810. 

85.  Se  also  a  hiring  to  serve  for  a  year,  al- 
though the  servant  is  entered  and  sworn 
to  servis  as  a  substitute  in  the  militia,  and 
though  accompanied  with  an  agreement 
to  be  absent  for  a  month  during  the  year 
on  his  militia  duty,  and  to  find  a  penon  to 
do  his  woriL  during  such  absence,  or  to 
make  a  deduction  of  it  from  his  wages,  if 
called  out,  and  on  his  being  calM  out 
the  mistress  did  in  fiict  make  such  deduc- 
tion, is  a  good  hiring  for  a  year,  R,  v. 

WeeUrleigK  ii-  pi.  819. 

88.  So  also  where  the  pauper  hired  himself 
five  weeks  before  Miehaehnoi^  for  a  year, 
and  at  the  time  of  the  hiring  it  was  agreed 
that  his  wages  should  be  paid  weekly  at  8«. 
a  week,  and  that,  being  a  ballotced  man  in 
the  militia,  he  should  be  absent  for  Ihe 
month,  and  in  lieu  of  that  month  should 
serve  another  at  the'  end  of  the  year;  it 
was  held  a  good  hiring  for  a  year,  and  that 
the  servant  gained  a  settlement,  althou^ 
he  was  absent  thirtv  days  in  the  miliaa, 
and  did  not  serve  the  additional  month, 
R,v,  Winekcoimbe,  ii.  pl*815L 

87*  So  if  a  man  be  hired  to  a  wood  screw- 
maker  for  a  year,  good  earn  good  hire, 
which  means  tnat  ike  pay  is  to  depend  on 
the  work,  to  work  for  no  otker  matter,  and 
to  make  screws  at  so  much  a  gross,  it  is  a 
good  hirinr  far  a  year,  and  the  servant  will 
gain  a  settiement  under  it,  though  he  ab- 
sent hioiself  from  work  very  frequently 
during  the  year,  if  there  be  an  unplied 
liberty  from  the  usage  of  the  place  that 
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servants  so  hired  may  absent  themsdres 
whenever  they  please,  R,  v.  Birmingham^ 

ii.  S17.  pi.  378. 

88.  So  where  the  pauper  went  to  a  weaver, 
and  asked  htm  if  he  would  teach  him  to 
weave  counterpanes ;  to  which  the  weaver 
replied,  that  ue  would  teach  him  if  he 
would  work  with  him  two  years  and  a  half 
or  three  years,  and  the  pauper  assenting  to 
this  proposal,  it  was  agreed,  that  he  should 
find  him  clothes,  and  that  his  earnings 
should  be  divided  between  them;  the 
court  held  this  a  good  hiring  for  a  year, 
R.  V.  Little  Bolton,  ii.  pi.  316* 

89.  But  although  Lord  Mansfield  in  deliver- 
ing the  judgment  on  the  above  case  said, 
that  the  agreement  did  not  speak  of  the 
pauper  at  an  apprentice,  and  therefore  it 
was  a  good  hiring  as  a  servant,  yet  it  is  not 
to  be  mtended  that  every  such  agreement 
is  to  be  considered  as  a  contract  of  hiring 
and  service  wherein  the  specific  term 
*^ apprentice*'  is  not  used;  for  the  con* 
tract  must  depend  on  the  intention  of 
the  parties,  to  be  collected  from  the 
whole  of  their  agreement,  R,  v.  Laindon, 

ii.  pi.  507. 

90.  And  the  case  of  R.  v.  Little  Bolton  has 
onlv  been  adhered  to  avoid  uricertainty, 
and  on  this  ground  only  it  was  held  that 
where  the  pauper  agreed  with  a  weaver  to 
serve  him  for  a  year  and  a  half  and  the 
master  was  to  teach  him  to  weave,  and  the 
pauper  was  to  have  half  his  earnings  and 
find  himself  in  every  thing,  he  gamed  a 
settlement  by  serving  a  year  under  the 
contract,  R,  v.  Eccleston,  ii.  pi.  325. 

91.  The  pauper  hired  himself  to  a  turner  for 
a  year,  and  was  to  be  found  in  board, 
lodging,  pocket-money,  and  clothes  by  his 
master,  and  his  master  to  have  the  benefit 
of  his  work ;  but  when  six  months  of  the 
service  under  this  hiring  had  expired,  they 
came  to  a  new  agreement,  by  which  the 

Eauper  was  to  work  bj|r  the  piece,  and  to 
e  paid  by  the  piece  for  what  he  should 
earn,  and  to  find  himself  in  board,  lode- 
■    ing,  pocket-money,  and  clothes;  and  it 
was  held  that  this  was  a  good  hiring  for  a 
year,  R,  v.  Alton,  ii.  pi.  317. 

92.  But  where  a  pauper  was  hired  at  Mar» 
tinmai.  to  serve  in  husbandry  for  a  year, 
and  in  the  middle  of  the  year  married^  and 
some  few  days  before  the  1st  Mat/  he  and 
his  master  agreed  that  he  and  his  wife 
should  go  as  a  hind  to  reside  on  and  ma- 
nage another  farm  belonging  to  the  master 
in  the  same  township,  and  should  for  a 
year  from  May-day  receive  5i.  a  week, 
have  the  house  to  live  in  rent-free,  and 
some  other  trifling  perquisites,  such  as 


persons  iii  that  capacity  usoally  hare ;  die 
second  agreement  was  held  to  be  a  (fisso* 
lution  of  the  first  contract,  i{.  v.  Great 
ChUton,  ii.pl.  583. 

95.  The  pauper  went  to  the  house  of  an  hor 
keeper,  and  agreed  to  Ihre  with  him  ai 
hostler,  at  4x.  6d,  a  week,  and  conthued 
more  than  a  year  in  the  service.    On  to 
departure  the  publican  told  him,  tbtt  as 
he  had  received  vails,  4i.  6d.  a  week  was 
too  much,  and  the  pauper  agreed  to  ac- 
cept after  the  rate  of  ten  pounds  a  year 
in  lieu  of  the  4«.  €d.  a  weeH;  and  thisvas 
held  a  good  hiring  for  a  year;  for  if  there 
be  any  thing  in  the  contract  to  sbowtbat 
the  luring  was  intended  for  a  year,  there 
a  reservation  of  weekly  wages  wiB  ndt 
control  that  hiring;  but  if  the  paynttrt 
of  weekly  wages  be  the  only  circamtance 
from  which  the  duration  of  the  contfart 
is  to  be  collected,  it  must  be  taken  to  he 
only  a  weekly  hiring,  J?,  v.  Newttm  ^Wjfc 

ii.  pl.Sl& 

94.  But  a  hiring  at  3#.  €d,  a  week  with  mea^ 
drink,  washing,  and  lodging,  and  to  pil 
on  a  week's  notice  by  cither  party,  is  n* 
such  a  hiring  as  will  confer  a  settleffleati 
for  it  is  not  a  hiring  for  a  year,  Jl.v.  "• 
bury,  n.  pi.  rt< 

95.  And  therefore  where  Uie  pauper  wentt 
live  with  a  livery-stablekeeper  and  poi! 
chaise-letter  as  under-hostler  at  9«.  a  »d 
without  fixing  any  time  for  the  exptralio 
of  such  service,  and  some  time  afterwad 
on  a  postboy  ^ing  away,  the  panper  « 
turned  over  into  his  place  at  3«.  a  M 
and  the  driving  perquisites,  to  find  hiffiil 
in  victuals,  and  lodge  in  a  loft  in  the  staU 
yard ;  the  court  held  that  this  was  not 
good  hiring  for  a  year,  R.  v.  Odikem, 

ii.  pl.8l 

96.  So  where  nothing  is  said  in  a  cooM 
of  hiring  about  time  but  a  reservaticai^ 
weekly  wages,  it  is  a  weekly  hiring  QbI 
and  therefore  where  the  contract  wasl 
the  servant  to  Iwe  with  his  master  thel 
ter  finding  him  board  and  lodging  and]^ 

.  ing  him  3«.  6<f.  a  week  it  was  held  thai; 
settlement  coidd  be  gained,  J2.  ▼.  /^ 
i^ureh,  ii.  pL'3 

97.  But  where  the  pauper  was  hired  a^S 
week  the  year  round,  each  to  be  at  I3x 
on  a  fortnight's  notice,  but  the  sen 
not  to  go  away  at  seed-tinae,  hay-mak 
or  harvest;  it  was  held  a  hinng  fc 
year ;  for  a  hiring  for  a  week  with  a  J 
nights  notice  is  repugnant,  R.  ▼.  M 

■    broke,  ii.  pi.  \ 

98.  So  a  hiring  at  3i.  Sd.  k  week,  with  lib 
of  parting  on  a  month's  notice,  is  a  ye 
hinng,  R,  V.  HampreiUm^  ii.  pi  J 
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99.  Soako  if  i.  eki  with  B.  for  three  yeart 

[vhich  flgoifies  one  person  contractiog  to 

ferre  another  (or  tne  purpose  of  being 

taoefat  some  art  or  tnide}»  and  also  agree 

todo  aov  work  that  B,  sets  him  about,  it 

kagooa  paiticuiar  hiring  for  a  year,  22,  v. 

CUluK  ii.pl.  322. 

lOOi  J.  Mled  with  B.  for  three  years  at  a 

(aim  rate  of  weekly  w^gea,  with  a  pro* 

TJto  that  if  he  were  prevented  from  work- 

iif  by  bad  weather  or  want  of  employ- 

Bcntjor  illneas,  there  should  be  a  propor- 

tkmbie  deduction  of  wages ;  it  was  held 

ty  A,  gained  a  settlement  by  serving  a 

jev  Doder  the  hiring  though  occasional 

iednctbos  on  these  accounts  were  made, 

1.  T.  MartAaiHf  ii.  pi.  323. 

101  fiat  where  the  pauper  was  hu-ed  to 

■ni  io  the  silk  mills  at  Macdc^fiM  for 

l&e  term  of  three  years,  at  6(L  a  week  for 

.  Ik  first  year,  9d.  a  week  for  the  second 

jor,  asd  U,\d,9^  week  for  the  third  year, 

.  ibe  master  not  to  find  the  pauper  either  in 

.  (let  or  k)do;in|,  and  the  service  to  be  ov^y 

deren  hours  m  the  six  working  days,  and 

lU  the  rest  of  the  time,  as  well  as  on  Sun^ 

injt,  the  pauper  to  be  at  liberty  and  bis 

^  svo  master;  the  court  held  that  this  was 

Berdy  a  contract  from  week  to  week,  and 

:  not  a  hirii^  for  a  year,  R,  v.  Macdet'^ 

,fdd,  ii.pl.  308. 

lU.  So  also  where  a  man  hired  himself  to  a 

-dothier  for  five  years  to  learn  the  bus^ 

■^  aes  of  a  shearman,  and  was  to  have  for 

the  first  half  year  the  weekly  wages  of 

^  5f^  and  to  be  advanced  6d,  weekly  wages 

.^ereiy  succeeding  half  year,  to  find  himself 

^  Ja  meat,  drink,  washing,  and  lod^ng;  to 

u^^^ttrmanU  iourt,  but  to  be  at  his 

ova  liberty  at  all  other  times;  the  court 

, .  Ud  tbat  this  was  not  a  hiring  for  a  year, 

I,  w  there  is  an  exception  in  it  Uiat  the 

was  to  work  sMarman^t  hours  only, 

be  at  liberty  at  all  other  times,  22.  v, 

*W  Bcttham^  ii.  pi.  31 1 . 

hiring  at  weekly  wages,  either  party 

>)ut  liberty  to  part  at  a  mouth's  notice, 

{.Ridden  to  be  a  yearly  hiring ;  although 

•  jPttse  stated  that  the  pauper  let  himself 

2^  week,  it  being  also  stated  that  ^t 

.oetimethepauper  let  himself  by  theweek, 

'•  •  *>^^  passed  between  him  and  his  maa-; 

,t|Erai  to  his  being  hired  by  the  week,  ex- 

v*.^  that  he  was  to  have  weekly  wages, 

^Jr^'  ^^^  Yarmouthy  ii.  pi.  303. 

.iHi  A  pauper  in  consideration  of  weekly 

2^^  "greed  to  serve  J.  E.,  a  bricklayer, 

.nr  dtfee  jears;  but,  in  case  he  should 

.  ^egfcct  his  mastei's  business,  or  lose  anv 

^  on  bis  own  account  in  any  one  week 

««ring  the  first  year,  then  that  J.  -S. 


should  deduct  from  bis  weekly  wages  in 
proportion ;  and  J,  S.  agreed  that  he  would 
pay  wages  in  proportion  to  any  overwork 
which  the  pauper  might  do  m  any  o;ie 
week.  There  were  similar  stipulations 
for  the  second  and  third  years  of  tne  term ; 
and  it  was  also  agreed,  that  in  case  they 
could  not  work  through  severity  of  wea- 
ther in  any  one  year,  m  the  winter  time, 
then  that  J,  S,  should  pay  no  wages  dur- 
.  ing  that  time,  but  should  permit  the  pau- 
per to  employ  himself  in  any  other  busmesa 
whatever.  Held,  that  these  were  express 
exceptions  in  the  contract ;  and  that  the 
pauper,  by  serving  a  year  under  it,  did  not 
gain  a  settlement,  B,  v.  Edgmondy 

ii.  pi.  33S. 

105.  A  clerk  in  a  mercantile  house  hired  by 
the  year,  but  serving  only  during  the  usual 
hours  of  business,  thereby  gains  a  settle- 
ment, although  those  hours  £d  not,  by  the 
custom  of  the  trade,  ever  occupy  the  whole 
day,  and  he  went  where  he  pleased,  with- 
out asking  his  master's  leave,  when  those 
hours  were  over,  B.  v.  All  Sainls,  WorceS" 
ier,  ii.  pi.  304. 

106.  A  hiring  for  five  years  as  a  colt  shear* 
man,  to  work  only  twelve  hours  in  a  day, 
is  not  a  hiring  for  a  year,  B,  v.  Norih 
Nibleyy  ii.pl.  381. 

107.  So  also  where  the  pauper  covenanted 
with  and  served  one  Bullock  as  an  artificer 
in  the  art  of  a  glass-j[rinder  £br  seven 
years,  from  six  o'clock  m  the  morning  till 
seven  in  the  evening  of  each  day  during 
the  said  term,  incluoing  half  an  hour  at 
breakfast  and  an  hour  at  dinner  times, 
except  on  Sundays,  it  was  held  not  a  good 
hiring  for  a  year,  for  he  was  not  to  be 
under  the  power  and  coercion  of  the  mas- 
ter during  the  whole  time,  which  is  essen- 
tial to  constitute  a  hiring  for  a  year,  22.  v. 
Kingswinford,   ^  ii.  pl.319. 

108.  So  albo  a  hiring  from  Michachaas  to 
Michaelmas  at  5/.  wages,  with  liberty  to 
let  himself  out  the  harvest  months  is  only 
a  hiring  for  eleven  months,  and  not  a  hiring 
for  a  year^  although  he  lodged,  not  only 
the  11  months,  but  the  month  also  for 
which  he  let  himself  out,  in  the  master's 
house,  22.  v.  Bishop* s  Hatjield,    ii.  pi.  307. 

109.  A  pauper  was  hired  for  a  year  from  Old 
Michaelmas,  to  go  away  a  month  at  har- 
vest, and  to  maKe  up  the  tin^e  after  ilft- 
chaelmas,  Held  that  this  was  not  a  hiring 
for  a  year,  22.  v.  Turvey,  ii.  pi.  S34. 

1 10.  A  hiring  at  Ss.  per  week,  and  2l.  2s,  for 
the  harvest,  to  do  any  thing  the  gardener 
should  set.  him  about,  is  not  a  Yearly 
hiring,  22.  v.  Lambeth,  ^    ii.  pi.  352. 

1 1 1 .  A  servant  in  husbandry,  hired  to  server 
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for  the  weekly  wages  of  4#.,  board,  wMh- 
ingy  and  lodging,  except  in  the  harvest 
month,  when  bis  wages  were  to  be  in* 
creased  to  lOf.  6tL  per  week,  and  then 
again  to  be  reduced  to  4«.,  does  not  gain 
a  settlement,  for  that  is  only  a  weekly 
hiring,  R.  v.  Dodderkiil,  n.  pi.  59U 

119.  So  also  where  the  pauper  was  hired 
from  Harborough  fedr  to  Harhorou^  fairy 
being  one  year,  subject  to  a  liberty  of 
being  absent  11  or  18  days  in  tiie  sheep- 
shearing  season,  and  to  have  the  benent 
of  what  he  got  during  that  time ;  this  is 
not  a  hiring  for  a  year,  for  the  absence  is 
an  exception  out  of  the  contract  at  the 
time  of  making  it,  IL  v«  Empmghamy 

ii.  pK  313. 

113.  So  also  where  a  pensioner  of  the  East 
India  Company  hired  himself  as  a  servant 
for  a  year  with  a  reservation  to  himself  of 
two  days  in  each  half  year  when  he  might 
go  for  his  pension,  it  was  held  that  he 
could  not  gain  a  settlement  by  serving  a 
year  under  such  a  contract ;  for  there  was 
an  express  exception  of  four  days  in  it, 

•  during  which  the  pauper  was  not  to  be 
under  the  control  or  his  master,  iS.  v.  Over^ 

ii.  pi.  594. 

I14i  Where  a  female  natural  child  was  hired 
for  a  year  by  the  wife  of  its  reputed  father, 
and  continued  doing  the  household  work 
for  three  years,  but  after  the  first  year  no 
wages  were  paid,  nor  was  there  any  new 
contract  of  hiring ;  held,  that  the  sessions 
were  warranted  m  finding  that  afler  that 
time  she  did  not  continue  on  the  terms 
of  the  original  hiring,  R.  v.  Sow^ 

li.  pL383« 

115.  A  master  shoemaker  made  a  proposal 
to  a  poor  woman  to  take  her  son  to  learn 
his  business :  the  son  was  to  serve  him  for 
four  years,  to  board  and  lodge  with  his 
mother,  and  to  have  half  what  he  earned; 
no  indentures  were  eaeecuied,  on  account  of 
the  poverty  of  the  mother.  Held,  that  this 
was  a  defective  contract  of  apprenticeship, 
and  not  a  contract  of  hiring,  and  conse* 
qnently  that  the  pauper  did  not  gain  any 
settlement  by  serving  under  it,  R,r.St, 
Margarets,  Kin^e  Lynn^  ii.  pi.  959« 


VI. 


Ofeutiomary  Hirings, 

116.  A  hiring  must  be  for  ayear^  and  thefe- 
'  fore  a  hiring  from  MayJay  to  Lady-day 
and  from  I^dy-day  to  May-day  will  not 
gain  a  settlement,  Horduan  v.  i&ijpleyt 

h.  pT.  340, 
117*  So  where  the  pauper  was  hired  on  the 


8d  of  OeioBer  to  serve  fVom  dwt  day  until 
the  MkkaelmatHii^  thta  next  ensuro^it 
was  held  not  a  hiring  fot  a  year,  although 
in  fact  he  served  so  lone  after  Jfidbr^ 
dt^  oi  brought  the  year  iSout^  Pepperhmr^ 
row  V.  Frencham,  ii.  pL  941. 

1 18.  So  also  where  a  statute  had  been  im- 
memorially  held  for  the  hiring  of  servants 
on  the  first  Thursday  aftxk  MartimuUf 
and  the  ])attper  was  hired  at  such  statute 
to  serve  till  the  Martmmae  then  next  en- 
suing ;  it  was  held  not  to  be  a  hiring  for  a 
year,  R,  v.  Niewtony  it.  pL  348. 

119.  So  a  hiring  fixim  Martimnas  to  WkU. 
suntideyBnd  fi^  WMteunOde  to  MarAnmu 
successively,  is  not  a  sufficient  hiring  to 
gain  a  settlement,  although  it  is  the  ras- 
torn  of  the  place  to  consicwr  it  as  a  hhring 
for  a  year,  R.  v.  Lowtker,  ii.  pi.  344. 

180.  So  also  where  there  was  a  custom  for 
servants  to  hire  by  the  year  at  two  diffe- 
rent statutes,  the  on^  held  on  the  Friday 
before  Old  Martimnas'dtty,  and  the  other 
on  the  Friday  next  after  Okt  MarHnuw 
day,  and  the  pauper  was  hired  on  tlie 
Friday  next  after  Old  Martinmat^ay  to 
serve  to  the  Old  MarHnnuu-day  following, 
and  which,  by  tiie  custom  oi  tte  country, 
was  considered  as  a  hiring  for  a  year;  yet 
this  is  not  such  a  fairing  for  a  year  as  will 
gain  a  settlement;  for  the  act  of  patiia- 
ment  which  requires  die  hiring  to  be  for  a 
year  cannot  be  controlled  by  the  custom  of 
the  country,  R,  v.  Harwoodt      ii.  pi.  M7. 

Same  point.  South  Cemey  v.  CoukAum, 

it  pi.  SB8* 

181.  So  also  where  the  pauper,  on  Saturday 
13th  October  1787,  being  three  days  after 
Old  Michaelnuu'4cnfy  which  happened  oa 
a  Wednesdayy  was  hired  to  serve  nodi  the 
next  Michaelmaa,  and  he  continued  in  the 
service  until  Saturday  llth  October  17S8, 
being  the  day  after  Old  Michaelmae^ay, 
which  (it  being  le(tp  year)  happened  on  a 
Friday  ;  the  court  were  clearly  of  opinion, 
that  this  was  no  hiring  for  a  year,  altliougfa 
by  counting  the  number  of  days  diey  make 
365 ;  for  the  contract  was  to  serve  frowk 
three  day»  edter  Michaehnat  until  the  itfii* 
chaelmas  following,  R,  v.  Addeyy 

iL  pi.  »t9. 

188.  But  a  hiring  from  Whitsuntide  to  WJUU 

nmtide,  such  hiring  being  intoided  for  a 

year,  and  so  consictered  by  the  custom  of 

the  country,  is  a  good  huring  fbr  a  year, 

although  it  falls  short  of  365  days^  Ji^.  ▼• 

Newiteady  tL  pi.  549. 

But  the  authori^  of  this  ease  has  been 

doubted,  see  K.  v«  BoWy      ii.  pi.  5t85, 

183.  So  also  a  hiring  at  a  statute  fair,  held 

the  <%  afUt  Old  Miehaetmae-dayto 
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mA^OUMeMpmHky  following,  u  a 
|D0d  eoftomiy  hiring  for  *  year,  for  the 
dijiilntt  bt  taken  meiuripefy,  R.  ▼.  Na9e^ 
diet,  ii.  pL  345. 

IK  89  s  lurug  ffom  WkUnnMi  to  ^Ai/- 
MriUk^  althoi^  in  that  particular,  yaar 
ikR  lappen  to  be  k»  than  965  clayi»  is 
tfoid  hmag  lor  a  year,  it.  ▼.  UhenUme^ 

ii.  pi.  950. 

liJLSovittreaiBafteron  Old  Michaekuu' 

^■kcd  the  pauper  if  be  would  Hye  with 

In,  bot  00  the  pauper  asking  more  wages 

tbi  the  master  choae  to  gire,  th^  parted 

wtthoiitGODnng  to  any  agreement;  on  the 

MA  dby,  however,  the  pauper  agreed  to 

ttlelMwiaei,  and  hired  hunself  to  the 

naer  untir  the  MuAtulmoM  following, 

wdmitnA  <»  the  service  in  the  evening 

d  Ibt  daj,  being  1 1  th  October^  and  quit- 

lerftb  service  00  tbe  J  0th  October  ioV^ 

Mo^bot  stayed  at  tbe  request  of  his 

■iBta  nitil  the  1 1  th  October  at  noon,  in 

«tkr  to  help  him  to  get  in  his  harvest ; 

tk  coart  held  this  a  hiring  for  a  year, 

JK.  V.  Sfigntofne  ewm  Bermer,    ii.  pi.  546. 

W>  80  sko  where  the  pauper,  on  tne  next 
filler  Old  Mttranrnaf-day,  which  was 

•  ti«i  Asfeai^,  hired  himself  for  a  year 
Inn  theaeeforth  mUiltht  Old  Martinmas- 
(AwfoUowiiw,  aod  entered  on  bis  service 
■Kw  dtLjt  afterwards,  and  quitted  it  about 
19  o*cbck  at  nooo  on  the  Old  MaHinmas- 
^  fiiHoving ;  the  court  held  this  a  good 
wiBg  fi>r  a  year,  for  the  word  **  till**  in- 
dsdcs  tbe  day,  U,  v.  Skiplam^    ii.  pi.  548. 

HY.  But  where  a  servant  was  hired  three 
^s  tfter  Mkkaelmat  to  serve  till  the 
^Stkadmat  fi>llowing ;  this  is  not  a  hiring 
^tjear,  akhough  the  master  tell  him  at 
ik  tuae  of  hiring  that  he  shall  not  belong 
tothe  parish,  and  tbe  sessions  find  that  all 

•  ttch  ttinsactioDs  on  tbe  part  of  masters 

■  Vefiiudttlent,  JB.  t.  Murrey ^   ii.  pi.  557. 

ii  Bat  if  a  servant  be  hired  three  days 

•  ^  Mkkadtiuu  to  serve  till  the  MichaeU 

^faUoiring,  and  there  is  an  agreement 

wtAe  servast  shall  give  in  three  days 
wthe  expiratioD  of  that  time^  this 
"nU  be  coBstraed  a  hiring  for  a  year, 
i.  T.  Mmtlcv^  ii.  pi.  557.  text, 

^  Apsuper  hired  himself  without  specify* 
^•njtune,  entered  into  the  service  the 
%  before  New  Year^$  dat/,  and  quitted 
tas  d^  afto  CkmtmuUf  receiving  hia  full 
^*9es,  that  being  the  nsual  time  that  ser* 
^'tttoia  thai  part  of  tbe  country  go  into 
Md  leave  tbeir  places;  the  court  Siought 
tbt  this  was  a  contract  which  had  arrived 
It  its  ternmuitiott  before  tbe  eapiration  of 
M«r ;  bat  the  sessions  having  expressly 

•  aHiaditto  be  a  Mring  and  service  for  a 


Tear,  the  court  considered  themselvea  as 
bound  by  that  finding,  i^.v.  Tifrl^^ 

ii.  pL  553^ 

VIL 

Of  retroipedwe  Siringi, 

150.  A  retrospective  hiring^  as  where  JUu 
chaelmat'day  was  on  a  Thunday^  and 
upon  the  Saturday  following  a  man  was 
hired  **  from  the  said  Thursday  after  Afs- 
daslmai^ay  to  the  AiicAaelma»-day  fol- 
lowiag,"  is  not  a  sufficient  hiring  to  gain 
a  settlement,  Coowibe  v.  Wettwoodkev, 

ii.  pi.  555. 

151.  If  a  person  he  hired  from  six  weeks 
after  Michaelmai  to  serve  until  the  Jf  »- 
chaHmus  following,  and  before  tbe  time 
expires  be  ofien  to  Uvowitb  his  master 
for  a  year  from  that  Miclkaeimas»day,  but 
this  offer  not  being  accepted,  be  coes  away 
on  Michaelmas-day,  and  three  days  afte^> 
wards  the  master  assents^  and  the  servant 
enters  immediately  on  tbe  service  and 
serves  out  the  year,  yet  he  gains  no  set- 
tlemeat,  for  it  is  a  retrospective  hiring, 
B.  V.  IVetiwell,  ii.  pL  354. 

1394  So  also  if  there  be  a  custom  to  hire 
for  a  year  on  a  day  after  Michaelwuu^  and 
a  servant  be  hired  on  that  day  to  serve 
from  the  preceding  Michaelmas-dav  until 
the  Miekaelmas^y  then  next  following, 
this  is  a  retrospective  hiring,  notwithstand* 
iog  tbe  custom  of  the  country.  South 
Cerney  V.  Coultsboume,  ii.  pi.  555* 

155.  For  there  must  be  by  some  meaaa  or 
other  a  hiring  for  a  year  and  a  service  for 
a  year  to  give  a  servant  a  settlement  |  but 
if  tbe  retrospection  be  fraudulent,  as  if  a 
master  were  to  hire  a  servant  three  daya 
after  Michaelmas  to  serve  till  the  Michael- 
mas following,  with  a  private  agreement 
for  the  servant  to  give  in  three  Says  after 
that  time,  that  would  be  construed  a 
hiring  for  a  year,  B*  v.  Murdey, 

ii.  pL  357* 

134.  But  if  a  servant  go  into  a  phice  apois 
likmgy  and  after  he  has  lived  eight  weeks 
in  the  place  his  master  hires  him  for  a 
year,  to  comnience  from  the  beginning  of 
the  said  eight  weeks;  this  is  a  retrospective 
luring,  R.  V*  //am,  ii.  pi.  556. 

155.  So  where  the  pauper,  five  days  after 
Mk'haelmas'-dcM,  went  into  a  place  and 
stayed  a  month  upon  liking  without  any 
terms  being  talked  of,  at  the  expiration  of 
which  time  her  aunt  came  and  let  her  for 
a  whole  year,  to  commence  from  the  day 
she  first  went  into  the  service  1  it  was 
held,  that  tbe  girl  gained  no  settlement 
by  serring  the  year,  because  it  was  a  retro- 
spective hiring,  B,  v.  Hodesden, 

ii.  pi.  556  a. 
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136.  If  a  servant  after  serving  a  year,  ptrt 
of  which  was  under  a  reirotpeeHve  hiring, 

.  continue  in  service  another  year,  a  hiring 
may  be  presumed/ 12.  v.^a/ef,  ii.  pl.485. 

vra. 

Of  conditional  Hirings, 

157.  A  conditional  hiring,  as  for  a  miarier  of 
a  year,  and,  if  the  roaster  and  servant 

-  liked  one  another^  to  continue  for  a  year, 
is,  if  service  for  a  year  ensues,  a  good 
hiring  to  gain  a  settlement,  R.  v.  Lidney, 

ii.  pi.  958. 

138.  So  an  agreement  to  go  into  service  « 
mottik  upon  liking,  and  to  have  SL  a  year 
wages,  or  a  month's  warning  to  be  at  any 

'  time  paid  or  given  on  either  side,  is  a  good 
conditional  hiring,  and  a  service  for  a 
year  under  it  will  gain  a  settlement,  IL  v. 
New  Windsor,  ii.  pi.  359. 

139.  So  a  hiring  for  one  year  at  4/.  wages, 
payable  quarterly,  under  an  agreement 
made  at  the  time  of  the  hiring,  that  either 

■  the  master  or  servant  should  be  loose 
from  or  at  liberty  to  determine  the  said 
contract  or  hiring  at  the  end  of  any  quar- 
ter of  the  said  year,  either  of  them  giving 
a  month's  notice  to  the  other,  is,  if  no 
such  notice  be  given,  a  good  hiring  for  a 
year;  and  service  for  a  year  under  it  will 
gain  a  settlement^  R»  v.  Alherion, 

ii.  pi.  560. 

140.  So  where  a  servant  out  of  place  went 
to  a  master,  and  asked  htm  what  he  would 
give;  the  master  replied  he  would  not 
give  him  more  than  he  gave  his  former 
boy,  which  was  20«.  a  year ;  and  accord- 
ingly the  roaster  hired  him  in  this  man- 
ner: be  was  to  go  into  the  place  for  a 
quarter,  and  to  have  after  the  rate  of  20t, 
a  year,  and  if  he  and  his  master  liked 

•  each  other,  he  was  to  continue  on,  and 
he  continued  a  year  and  a  half  over  and 
above  the  said  quarter,  without  any  fur- 
ther or  other  hiring;  and  it  was  held  a 
good  conditional  hiring,  R,  v.  SL  JSbb't, 

ii.  pi.  361. 
141.  A  pauper  was  by  indenture  hired  for 
a  year  as  a  driver  in  a  colliery,  at  the 
wages  of  U.  lOd.  for  a  good  day's  work, 
not  exceeding  14  hours,  and  2d.  a  day 
more  when  that  time  was  exceeded ;  and 
he  was  to  forfeit  lOf.  Gd.  for  every  act  of 
disobedience,  and  2s.  Gd.  per  day  for  lying 
idle,  (to  be  deducted  out  of  his  wages). 
There  was  a  proviso,  that  nothing  in  the 
'  indenture  should  be  construed  to  oust  the 
jurisdiction  of  the  justices,  or  to  prevent 
either  master  or  servant  from  applying  to 
them  in  cases  of  disputes;  and  a  covenant 


that  in  «ase.tlie  master,  aboiit  CSIrtilaMtf, 
should  wish  to  repair  any  en|ine,  ^bc  be- 
longing to  the  colliery,  he  m^fat^top  the 
workings  for  any  period  not  exceeding 
seven  days,  without  paying  aay  iragea  to 
the  pauper  unless  employed  in  other  work : 
hew,  that  this  was  a  condilMDal  and  not 
an  exceptive  contract,  and  that  the  pno- 
per  gained  a  settlement  by  serving  under 
It  for  a  whole  year,  R,  v.  Byker^ 

ii.  pL  86S« 

IX. 

Of  several  Hirings^ 

142.  If  a  person  be  hired  from  S5th  Mardk 
to  the  Michaelmas  following,  and  after 
having  served,  be,  immediately  npon  the 
expiration  of  that  time,  hired  again  for  a 
year,  these  several  hirings  may  be  con- 
nected, so  that  service  for  a  year  from  the 
commencement  of  the  first  hiring  will 
gain  a  settlement,  R,  v.  Overton, 

ii.  pi.  965. 
Same  point,' Brightwell  v.  Westhadly, 

ii.  pi.  ^ee, 

143.  So  a  service  under  a  hiring  from 
Christmas  to  Michaelmas  may  be  joined  to 
a  service  from  Miehaehnas  to  Chrisimas, 
under  a  successive  hiring  for  a  ]fear.  It.  v. 
Aynhoe,  ii.  pi.  S68. 

1 44.  A  hiring  from  Lady-day  to  the  Christ^ 
mas  foUowmg,  and  a  service  under  it,  and 
then  a  hiring  for  a  year,  and  a  service  un- 
der it  to  the  end  of  May,  will  [pin  a  set- 
tlement. Hammer  v.  EUesmere,  iu  pi.  S69. 

145.  The  service  under  a  hiring  from  CftWii-> 
mas  till  Wliitsuntide  may  \ye  coupled  widi 
a  service  till  the  beginning  of  March  fol- 
lowing, under  a  hinng  from  the  WhHsun^ 
Ude  for  a  year,  R.  v.  Underbarrow, 

ii.  pi.  975. 

146.  A  servant  hired  himself  from   Mid^ 
summer  to  the  Lady-'day  following  at  40«. 
for  that  three  quarters  of  a  year,  and  at 
the  Lady^ay  he  recaved  his  wages«  and 
left  his  master's  service,  and  went  to  his 
father's  house,  without  having  any  dis- 
course with  his  master  about  continuing 
in  the  service ;  af^er  he  had  been  with  bis 
father  about  one  hour,  his  father  advised 
him  to  go  to  his  master,  and  see  if  he 
could  not    agree  with    him  for  a  year, 
which  he  immediately  did,  and  lived  hair 
a  year  imder  this  hiring ;  and  it  was  held 
that  he  gained  a  settlement  under  these 
two  hirings,  R.  v.  Fifehead  Ms^dalen^ 

h.  pi.  371. 

147.  So  where  the  pauper  was  hired  on  the 
6th  of  December  to  serve  till  the  Miehaci* 
mas  following,  and  went  into  the  service 


MMUKtti  iy  BuWf^  Mb  StttnCC*^ 


DIGEST. 


llJk*  oBVCttti  InttlMIt 


00  tbe  Ttb  of  DteembiT^  and  continued  | 

til  ifoe  o*dock  in  the  mornlDg  on  the  | 

2Madm»'imf;  at  which  time  he  re- 

cbM  hit  wages,  took  his  clothes,  and  left 

UiMiter^s  house  and  aervice ;  but  about 

yfsn  boor  afterwards  the  master  ap- 

pU  to  him  to  stajr ;  and  on  the  same  day 

at  cue  o'clock  he  hired  himself  to  the 

MK  nster,  to  serve  him  till  the  Michael- 

■0  fblkjvio^   and  under   this  second 

kiriig  he  served  three  months;  and  it  was 

heU  tbat  he  gained  a  settlement,  R.  y, 

MgUU;  ii.  pi.  575. 

148.  So  siso  increat e  of  wages  upon  a  se- 

mA  birixig  for  less  than  a  year  on  the 

^tke  first  hiring  for  a  year  ended,  and 

8  lasoral  into  another  parish,  are  not 

nek  i  iuamiimumee  of  ^e  first  service  as 

wiU  defett  a  settlement  under  the  several 

tinag^M.  V.  Underbarrow^       ii.  pi.  579. 

J49.  So  also  service  under  a  hiring  for  a 

year  will  connect  with  similar  preceding 

vrrioei  under  any  number  of  hirings  from 

week  to  week,  R,  v.  Ragworth, 

ii.  pi.  S70. 
lA.  Thus  where  the  pauper  hired  himself 
'  i^  Mr  «efit,  nothing  being  said  about  Aca- 
dia the  contract,  but  the  pauper  worked 
aathat  day  occasionally  when  asked  by 
'     Ui  naster  without  receiving  any  addi- 
tional wages,  but  only  sometimes  victuals, 
recenred  hb  wages  everv  Saturday  niglit, 
and  lodged  and  boardecl  himself,  and  at 
tbe  eod  of  nine  months  was  hired  for  a 
year,  under  which  hiring  he  served  11 
iioothi;  it  was  held  that  these  several 
Ivings  might  be  joined  so  as  to  confer  a 
Kttlenent,  R,  v.  StUtom,  ii.  pi.  984. 

.  15L  Service  under  a  hiring  from  Miehael- 
■ai  to  AGdiaelmat^  and  under  a  hiring 
'     aiSiin  to  the  same  master  three  days  after 
M\dtaeima»  till  the  Afkhaelmat  ensuing, 
1hou|^  at  different  wages,  and  for  a  dif- 
;     ^nat  kind  of  service,  will  connect  so  as 
^gire  a  settlement,  R,  v.  Grendon  Uu' 
'  ^MMod,  ii.  pl«  980. 

%Vb  servant  be  hired,  and  serve  ft'oin 
J^ttaber  to  ACekaelmaM^  and  before  Mi- 
^btdma^^tf  his  master  offer  to  hire  him 
^  Miekaeinuu  for  a  year,  at  certain 
*^Ke^  to  which  he  does  not  agree,  but 
Rmaias  in  the  bouse  till  the  second  day 
>fier  JficAae^ifuif,workingasusual,and  then 
tccepts  the  otTer,  and  serves  part  of  the 
year;  the  tervkeM  under  the  latter  hiring 
commence  on  Mi/^aelmoi-day,  and  may 
be  eoMp/ed  with  the  former  service  so  as 
to  gam  a  settlement,  JR.  v.  Sulgrave, 

ii.  pi,  981. 
153.  But  there  must  be  a  hiring  for  a  year 
^  one  entire  contract ;  and  therefore  a  ^ 


veer's  servaee  under  two  distinct  hirtngs  for 
half  a  year  each  is  not  sufficient,  Dvntford 
V.  Ridgunck,  ii.  pi.  964. 

154.  So  if  a  servant  be  hired  for  a  year,  but 
runs  away,  enten  into  another  service, 
quits  it,  goes  to  sea,  and  then  returns  to 
his  finit  master  and  serves,  so  as  to  make 
up  a  year  without  making  a  new  contract, 
the'  two  services  cannot  be  joined,  R,  v. 
Rou^  ii.  pi.  974. 

155.  But  the  service  under  a  hiring  from  ^we 
davs  after  Mwhaelmae  to  the  Michaeinuu 
following,  and  a  complete  and  absolnte 
departure  from  the  service  on  Miekaeinuu* 
dbjf,  cannot  be  coupled  with  a  service, 
under  a  new  hiring  for  a  year,  made  by 
the  same  master  the  day  after  the  ser- 
vant's departure,  Widtford  v.  Rretjord, 

ii.  pi.  965. 

156.  A  service  for  1 1  months  under  a  hir- 
ing for  a  year  cannot  be  joined  to  a  ser- 
vice of  six  months  under  a  second  hiring 
for  a  year,  if  the  first  service  be  clearly 
duconiinuedy  although  the  eecvnd  kiring 
took  place  before  thefint  hirhtf  expired, 
J2.  V.  CavenwaU,  li.  pi.  978. 

157.  Nor  can  distinct  and  several  hirings 
for  1 1  months^  with  a  week's  absence  be- 
tween  each,  be  connected  so  as  to  form  a 
hiring  for  a  year,  R*  v.  Houghton, 

ii.  pi.  967. 

158.  A  service  under  a  hiring  for  51  weeks 
may  be  -coupled  with  a  service  under  a 
previous  hiring  for  a  vear,  so  as  to  confer 
a  settlement,  R,  v.  FiHongley,  ii.  pi.  986. 

159.  The  service  under  an  imperfect  hiring 
cannot  be  connected  with  the  service 
under  a  perfect  hiring,  unless  under  such 
perfect  hiring  there  is  a  residence  of  40 
days,  Earditiand  v.  Leondtuter,  ii.  pi.  970. 

160.  Services  in  successive  years  will  con- 
nect only  when  the  servant,  at  the  com- 
mencement of  the  succeeding  year,  is  un- 
married, R.  V.  St.  GUet  Reading, 

ii.  pi.  576. 

161.  And  therefore  if  il.  t>e  hired  at  Mar- 
tinmai  to  serve  in  husbandry  for  a  year  at 
8/.  a  year,  and  iu  the  middle  of  the  year 
he  marries,  and  then  agrees  to  serve  his 
master  as  a  hind  for  a  year  from  that  time 
at  5f .  a  week,  and  to  live  out  of  the  house 
at  another  farm  belonging  to  his  master, 
a  service  under  these  several  hirings  does 
not  gain  a  settlement,  R,  v.  Great  Chil- 
ton, ii.  pi.  589. 

168.  If  a  servant  be  hired  for  a  year,  but 
prevented  by  sickness  from  going  into  the 
service  until  a  month  after  the  day  he  is 
hired;  and,  on  his  going  into  the  service, 
the  master  refuse  to  take  him,  but  make 
a  new  agreement  for  a  year,  under  which 
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be  onljr  senres  1 1  moiitln»  these  two  inr- 
ings  cannot  be  connected  so  as  to  gain  a 
settlement,  S,  y.  WhUerteU,  ii.  pi.  979. 
165.  And  a  settlement  may  be  sained  b^ 
serrine  a  year  under  different  hiringSy  if 
one  or  them  be  for  a  year,  though  Siere 
are  not  40  days'  service  under  the  yearly 
hiring,  j8.  t.  AdMotty  iL  pi.  58s. 

J64w  A  pauper,  before  the  expiration  of  her 
.  apprenticeship^  hired  herself  and  served 
lor  one  year,  the  last  four  months  of 
which  were  after  her  indentures  had  ex- 
pired, and  then  hired  herself  to  the  same 
person  for  another  year,  but  served  only 
lo  months :  Held,  that  the  first  service 
(although  without  the  consent  or  know- 
ledge of  the  master)*  might  be  coupled 
with  the  service  under  the  last  contract, 
and  that  the  pauper  thereby  gained  a 
settlement,  i2.  v.  iXnofifA,        ii.  pi.  Aft5. 

165.  The  father  of  a  pauper  aged  14  years, 
agreed  by  parole  to  give  a  shoemaker 
W.  l«.  for  teaching  bis  trade  to  the  pau- 
per for  12  moaihs  under   that   agree- 

.  ment.  At  the  end  of  that  period  the 
father  agreed  that  the  pauper  should 
work  for  the  riioemaker  ior  1 8  months, 
making  shoes  at  3d.  per  pair  the  first 
six  months,  and  4d.  per  pau*  the  last  six 
months ;  under  this  latter  agreementthe 
pauper  served  six  months  only:  held, 
that  this  latter  service  could  not  be  eon- 
nected  with  the  service  of  the  ^rmer  year 
so  as  to  give  a  settlement,  inasmuch  as 
the  first  agreement  created  the  relation  of 
teacher  and  scholar,  and  not  that  of  mas- 
ter and  servant,  and  the  whole  year's  ser- 
vice, required  to  confer  a  settlement,  must 
be  under  a  contract  or  contracts  creating 
the  relation  of  master  and  servant,  R.  v. 
St,  Mary  Kidweilyj  ii.  pi.  367. 

X. 

Of  Service  in  different  Placet, 

166.  If,  under  a  hiring  for  a  year,  the  servant 
serves  half  a  year  in  one  parish,  and  then 
removes  with  his  master  and  serves  the 
other  half  year  in  another  parish,  he  gains 
a  settlement  where  the  last  40  days  are 
served,  R,  v.  AfAton,  ii.  pi.  586. 

167.  8o  if  a  servant  be  hired  as  a  warrener, 
^o  a  warren  which  is  in  the  joint  occupa* 
tion  of  two  persons  living  ia  di£ferent  pa- 
rishes, and  the  servant  serves  sometimes 
in  the  warren,  sometimes  in  the  perish 
where  the  one  master  lives,  and  some- 
times in  that  where  the  other  master  lives, 
he  shall  be  settled  in  the  parish  where  he 
lodges  the  last  40  days,  R,  y,  Ektersley, 

ii.  pi.  389. 


168  If  a  house  itaiids  two-duids  ia  tb«fs- 
rish  of  A,f  and  one^hird  in  the  pandiof 
B.y  the  servant  shatt  be  settled  in  the  pa- 
rish in  which  that  part  of  the  house  iltadi 
in  which  she  lodges,  Fevenkm  v.  6n»* 
eeiwy,  ii.pL890. 

169.  A  servant,  hired  for  a  year  by  eMjer 
in  one  parish,  whb  goes  with  her  BHstrai 
into  another  parish,  merdy  on  a  viai^ 
rains  a  settlenlent  by  serving  the  Isst  40 
days  in  such  parish,  R.  v.  8L  Peieit  Q^ 

ybrd,  il  pi.  »l. 

S.  P.  Bithop^s  Hatfield  v.  St.  Fetei'h 

iL  pl.3S& 

170.  But  see  Loan  MANBriiu>'sebsmlioD 
on  these  two  cases  in  R,  v.  J/toi, 

ii.pl  400^  te<. 

1 7 1 .  A  service  perforiBed  under  a  UnQC  for 
a  year  in  a  dimsrent  psvish  from  that  vmr 
the  master  dwells,  gains  a  settlenentin 
that  parish,  St.  Peter's  M  Oxford  v.  (Xp- 
ping  IVycamb,  ii.  pl«  89S. 

17S.  Thus  if  a  servant  be  hired  to  work 
at  a  glass-house  in  a  difierent  pariah  from 
diat  in  which  the  master  hves,  aod  n- 
sides  in  that  parish,  be  gaina  a  settleoMnt 
by  residency  in  the  parish  where  the  ^Sfli- 
house  is  situated,  R,  v.  WkUechapel, 

ii.pi.39S. 

179.  So  where  a  servant  was  hired  for  five 
years,  which  he  served  accordingly  ia  the 
parish  of  ^.,  but  lodged  the  wb<He  tine 
in  the  parish  of  27./  the  court  held !» 
was  settled  in  the  parish  of  J9.,  because 
of  his  inhabitancy  there^  R.  r.  SpUa^fUh 

iLpl394. 

174.  The  hired  servant  of  a  tcwimmi^wlM 
serves  a  year  by  navigating  a  boat  froa 
Oaring  to  London,  will  not  gain  a  setik 
ment  by  an  alternate  residence  on  bocrJ 
the  boat  and  at  his  master's  heuse^  nalci 
he  has,  during  the  year,  lived  at  difierca 
times  forty  days  in  the  parish,  Geriag^ 
Moleeworik,  ii«pL3lN 

175.  For  the  40  days*  residence  of  a  servsn 
need  not  be  40  days  together;  it  is  sol 
dent  if  he  reside  40  days  at  difierent  tiflM 
during  the  year,  Greenwidk  v.  Lengio»f 

iL  |^J9( 

176.  The  40  days'  residence  necessary  l 
confer  a  settlement  by  hiring  and  servic 
must  be  within  the  compass  oi  a  year,  J 
V.  Denham,  ii.  pi.  41 

177.  The  40  days' residence  necenary 
confer  a  settlement  by  hiring  and  scrvi 
must  be  within  the  compass  of  a  yeer,  b 
need  not  be  under  the  same  year's  hirii 
R.  V.  FindQUf  ii.  pL  41 

178.  The  reridence  of  an  apprentice  wi 
hb  grandmother  in  a  difierettt  pnrish  fire 
his  master  on  oeoouot  of  iiinem,  tbooi 
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ftnlile  ta  tbe  appreBtioeship,  so  as  to  gain 
itfD  ■  letdOBent  in  foeh  parisb,  R.  t. 
hnfymU^e'Mank,  iL  pi.  55a. 

IT9.  A  serrioe  iritb  the  eMeemUfr  of  the  mas- 
ter ftr  the  remainder  of  tbe  ^ear  in  a  dif- 
fcntt  parish  from  that  in  which  the  hiring 
ftrs  jear  was  made^  is  good;  lor  the 
Ml  of  tbe  master  does  not  dissohre  the 
eoplnet;  and  the  servant  by  such  service 
piss  t  lettlemeot  in  the  second  parish, 
JL  T.  Uiode^  ii.  pl«  397. 

Wk  So  vhsre  a  servant  was  hired  and  served 
fiiTiyear,  and,  without  coming  to  anv 
icv  igreement,  continued  to  live  with  his 
■Mtcr  b  the  parish  in  which  he  was  hired 
stiosts  quarter  of  a  jear  longer,  and  then 
tibanter  took  a  house  in  a  different  pa-> 
ni^tovhieb  tbe  servant,  with  the  rest  of 
iBftmlj;  removed,  and  lived  with'  bim 
fcrn  months  und«r  the  original  hiring; 
it  VB  held  that  he  gained  a  settlement  in 
tini  fscond  parish,  R.  v.  Croicombe, 

iL  pi.  899. 
191.  But  a  mere  transitory  service  of  more 
thsa  40  days  in  a  third  parish  will  not 
ivoid  a  certificate  ;  and  therefore  if  a  ser- 
▼nt,  nader  ar  fairing  for  a  vear,  he  being  a 
to^aied  penon,  go  with  his  master  to 
Sctrborovgk,  or  aihet  such  public  place, 
VA  for  the  perpoee  of  settling,  but  merely 
10  eajoy  the  season,  and  with  an  intention 
of  ntaming  home }  and,  during  their  stay 
tbcre^  the  year  expires,  and  me  servant 
appfiei  to  the  roaster  to  make  a  new  agree- 
neat,  and  the  roaster  tells  him  it  will  be 
tine  enou|^  when  they  get  home,  and  on 
tbeiranivii^  at  home  a  new  hiring  takes 
phce;  a  residence  of  40  days  in  sudi  place 
te  not  gain  a  settlement  there^  Jiion  v. 
AnOom,  H.  pi.  400. 

^  But  a  servant  under  a  yearly  hiring, 
"^  lerves  the  last  40  days  at  ExmoM, 
tlihich  place  he  (had  accompanied  his 
'^ter,  wno   had  gone  there  with  his 
*>if  and  lived  in  a  hired  house,  for  the 
fft  of  sea-bathing,  gains  a  settlement 
'witfA,  JZ.  V.  Baih  Boston,  ii.  pi.  403. 
IIK jBb  also  a  groom  who  is  hired  for  a  year, 
9^  a  settlement  by  serving  40  days  at 
^  lUey,  where  he  lives,  for  the  pur- 
P^  of  training   his    master's    horses, 
J^oogfa  the  master  has  neither  house  nor 
vk^  nor  settlement  in  the  parish,  J2.  v. 
*■*  Btiey,  ii.  pi.  40«. 

i*^-  So  a  sailor  boy  who  hires  himself  for  a 
^  to  the  boatswain  of  the  hulks  which 
lie  at  (^athamy  in  the  river  Medwatf,  and 
jc'vei  for  a  year,  sometimes  on  board  one 
°^>  snd  sometimes  on  board  another,>  > 
"vepingand  being  victualled  therein,  may 


gain  a  settlement  in  that  parish  within 
which  the  hulk  lies,  on  board  of  which  he 
so  lives  and  serves,  although  his  master 
has  a  residence  in  a  different  parish,  R,  v. 
Frtendsbury,  ii.  pi.  401 . 

185.  If  the  residence  of  a  servant  be  alter- 
nate In  two  parishes,  but  he  does  not 
continue  «ttcc«f/fiwfy  for  40  days  in  either, 
but  more  than  40  days  interruptedly  in 
both,  he  shall  gain  a  settlement  in  that  pa- 
rish in  which  he  last  lodged,  Lowess  v. 
Latutephan,  S.  pi.  404. 

180.  A  servant  was  hired  as  a  gardener  for  a 
year;  during  the  vear  he  married;  and, 
from  the  time  of  his  marriage  to  the  ex- 
piration of  the  gear's  service,  he  lodged 
with  his  wife  m  a  cnfferent  parish  40 
nights,  but  not  successively,  and  did  not 
lodge  40  nights  elsewhere,  from  the  time 
of  his  roarriaae  till  the  expiration  of  the 
year;  and  held  that  he  gained  a  settle- 
ment in  the  parish  where  he  lodged  with 
bis  wife,  although  it  was  without  the 
knowledge  of  the  master,  R.  v.  Hedsor, 

ii.  pi.  405. 
Same  point,  R,  v.  Nympsfiekl,  ii.  nl.  405  n. 

1 87.  And  if  a  servant  resicfe  part  or  the  year 
in  one  parish,  and  part  in  another,  at  dif- 
ferent times  and  intervals,  making,  when 
added  together,  more  than  40  days  in  each, 
his  settlement  is  in  the  parish  where  he 
slept  the  last  night,  R.  v.  Hulland, 

ii.  pi.  400. 

188.  For  if  there  be  an  inhabitancy,  under  a 
hiring  for  a  year,  of  40  days,  at  any  inter- 
vals throughout  the  year,  in  any  number 
of  parishes,  wherever  the  last  day's  inha- 
bitancy shall  happen  to  be,  such  will  con- 
nect with  any  prior  inhabitancy  in  the 
course  of  tbe  year;  and  if,  throughout  the 
year,  tbe  whole  will  amount  to  40,  in  that 
place  the  settlement  attaches,  R.  v.  Iveston, 

ii.  pi.  407. 

189.  Therefore  where  a  servant  was  hired  in 
the  parish  of  Fetcham,  and  after  40  days' 
service  married;  and,  from  that  time, 
slept  with  his  wife  eveiy  night  for  the  re- 
mainder of  the  year  in  the  parish  of  Great 
Boohham,  except  the  last,  when  he  slept 
at  his  master's,  in  the  parish  of  Fetcham  ; 
it  was  held  that  his  settlement  was  in 
Fetcham^  R,  v.  Great  Bookham, 

ii.  pi.  407  If. 

190.  And  where  the  last  40  days  are  served 
in  a  place  where  no  settlement  can  be 
gained,  the  settlement  is  in  the  place 
where  the  last  day  of  the  preceding  40 
days  are  served,  R,  v.  j^.  Andrew*s  Hol^ 
bom,  ii.  pi.  408. 

191.  And  so  if  a  yearly  servant  serve  40  days 
in  i4.,  then  forty  days  in  B^  and  after- 
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wards  returns  to  his  fatbei^s  bouse  in  A. 
for  the  last  three  days  of  the  year,  with  the 
master's  consent,  he  is  settled  in  A.,  R.  v. 
Undermilbeck,  ii.  pi.  409. 

19S.  In  settlement  by  hiring  and  service  the 
pauper  is  settled  where  ha  place  of  rest  is, 
and,  therefore,  where  a  servant  who  drove 
the  mail-cart  bad  a  bed  provided  for  him 
bv  the  year  at  JV.,  where  he  rested  everv 
night  during  four  or  five  hours,  in  the  mid- 
dle of  the  night,  and  afterwards  returned 
back  again  in  the  morning  to  his  master's 
.house  at  iltf.,  and  usually  went  to  bed,  in 
his  own  exclusive  room,  for  about  two 

'.  hours  :  Held,  that  his  place  of  rest  was  in 
Jlf.,  and  that  his  settlement  was  there  also, 
R,  V.  MUdetUuUly  ii.  pi.  4 1 1> 

193.  Where  a  pauper  served  under  a  yearly 
contract  in  the  parish  of  j4.,  and  was  again 
hired  in  the  same  parish,  by  the  same  mas- 
ter, for  a  less  period  than  a  year  (there 
being  no  interruption  of  the  service),  and 
during  the  latter  period  removed  with  his 
master  into  the  parish  of  jB.,  and  served 
him  there :  Held,  that  the  pauper  did  nut 
acquire  a  settlement  in  that  parish,  inas- 
much as  no  part  of  his  service  there  was 
under  a  yearly  hiring,  R,  v.  Apethorpe, 

ii.  pL41S. 

XL 

Of  Service  with  different  Mattert, 

194.  A  service  under  a  hiring  for  a  year,  part 
performed  with  the  original  nuuter,  and 
the  remainder  with  a  stranger  to  whom  he 
had  let  his  farm,  is  a  good  service,  if  ther» 
be  no  dissolution  of  the  original  hiring, 
R.  V.  Ivinghoe,  ii.  pi.  4 1 4. 

195.  So  a  service  with  the  executor  of  the 
.    master  for  the  remainder  of  the  year  in  a 

different  parish  from  where  the  hiring  for 

a  year  was  made,  is  good ;  for  the  death  of 

the  master  does  not  dissolve  the  contract, 

•    as  to  settlement,  R.  v.  Ladock,   ii.  pi.  597. 

196.  A  service  with  another  person,  with  the 
master's  consent,  is  not  a  dissolution  of  the 
contract,  R.  v.  Reccles,  ii.  pi.  415. 

197.  But  if  a  yearlv  servant,  three  weeks  be- 
fore the  end  of  nis  year,  hire  himself  to  a 
second  master,  provided  the  iirst  would  let 
him  go,  and  the  first  roaster,  a  week  after- 
wards, consent,  and  pay  him  his  whole 
wa^es,  it  is  a  dissolution  of  the  contract 
with  the  firbt  muster,  R,  v.  T/iistlelon, 

ii.pl.  463. 

xir. 

Of  Marriage  during  the  Service. 

198.  By  5  W.&  M.  c.  1 1.  "  if  any  unmarried 


person  not  havio^  cluld  or  cfaildre&is 
aired  into  any  parish  for  one  year,  «ci 
service  shall  be  deemed  a  settleoieDt." 

199.  This  statute  only  requires  that  the  ser- 
vant be  single  and  childless  wbeo  hired, 
Farrinedon  ▼.  WiU^^  ii.  pi.  416. 

800.  And  therefore  if  a  servant  be  in  that 
state  when  hired  for  a  year,  his  subseqosDt 
marriage  does  not  dissolve  the  cootiict 
between  master  and  servant,  nor  prefcot 
him  from  serving  out  the  year  in  order  to 
gain  a  settlement,  R.  v.  Clent^  ii.  pl4l7. 
S.  P.  R.v.StUioM,  ii.pLil8. 

201.  Nor  intitle  either  the  master  to  torn 
such  servant  away,  or  a  justice  of  pace 
to  discharge  him  befofe  the  expiradoa  of 
the  year,  so  as  to  prevent  a  settleroeot, 
R.  V.  Hanburtf,  ii.pL4I9. 

202.  Nor  does  marriage  between  the  kviMg 
and  the  connnencemeni  of  the  servixce^  alter 
the  settlement,  R.  v.  Allendale,  ii.pi.4Sl. 

203.  But  if  a  servant  under  a  general  hirios 
marry  during  the  year,  and  serve  elereo 
months,  and  then  move  into  aootber 
parish,  and  continue  to  serve  the  same 
master  without  coming  to  anv  new  hiring} 
these  services  cannot  be  united,  because 
he  was  not  forty  days  in  the  second  parish 
during  the  first  year,  and  at  the  commence* 
ment  of  the  second  year  he  was  married, 
and  incapable  of  being  faired,  R,v.St. 
Giles's,  ii.  pi.  4S0. 
See  also  R.  v.  Hedso,  ii.  pi.  405. 
And  R.  V.  Castleion,     .               ii.  pi.  ^8^- 

xni. 

0/  Absence  from  Service. 

204.  The  rule  which  the  court  of  king^i 
bench  has  laid  down  as  the  test  wbetfaei 
the  circumstances  attending  the  departun 
of  a  servant  before  the  end  of  tne  yeai 
amount  to  a  dissolution  of  the  contract,  oi 
only  to  a  dispensation  of  the  sen^»  i 
whether  the  master  has  the  power  after 
wards  of  compelling  the  continuance  c 
the  service :  if  he  have  not,  there  is  a 
end  of  the  contract;  if  he  have,  ani 
chooses  to  dispense  with  It,  it  is  a  dii 
pensation,  R.  v.  RushaU. 

205.  An  absence,  created  by  the  default  c 
contrivance  of  the  master,  shall  not  in 
pede  a  settlement;  as  if  a  servant  fa 
sick  or  marry  during  the  year,  and  tl 
master,  for  either  of  these  causes,  turn  il 
servant  away,  R,  v.  Hardingham^ 

ii,  pi.  42! 

206.  Or  if  he  turn  the  servant  away  fraudi 
lently  to  void  a  settlement,  Eastland 

^    WisthorsUy,  ii.  pi.  4«< 
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307.  5o  wtiere  a  senfaot^  teventeen  days  be- 
fore the  year  expires,  is  remorved  from 
her  oMister^s  house  on  account  of  her  ill- 
ness, and  the  next  day  receives  her  whole 
vKsec^  and  does  not  recover  so  as  to  return 
vitimi  the  year,  yet  this  is  no  dissolution 
of  the  contract,  R,  v.  Ckrutekurchy 

ii.  pi.  436. 
SQ8.  For  a  servant  who  thus  lies  under  tha 
natation  of  the  hand  of  Ood,  which  befals 
hiiB  Dot  through  his  own  default,  is,  and 
Bint  be  taken  to  be,  all  the  while  in  the 
serrice  of  his  master,  E.  v.  Tglip^ 

ii.  pi.  435. 
S09.  So  a  servant  disabled  by  accident  in 
theteginiiing  of  the  year,  and  never  after 
'    reemd  into  the  service,  gains  a  settle- 
am^  R.  ▼.  Skarringtony  ii.  pi.  449. 
If  a  So  where  a  servant,  three  days  before 
Jm  year  was  up,  asked  leave  of  his  master 
to  go  to  a  statute  fair  to  be  hired,  which 
tiie  master  refused ;  but  the  servant  per- 
illing, the  master  said,  *'  I  am  resolved 
tfait  you  shall  gain  no  settlement  in  this 
psrish,  and  therefore,  if  you  will  go,  it 
shall  be  for  good  and  all.  ^'^**  No,"  re- 
plied the  servant,  ^  I  will  serve  out  the 
jear,"  and  thereupon  he  went  and  never 
retarned  during  tne  last  three  days;  — 
and  the  court  held  that  this  was  not  a 
saffident  absence  to  prevent  the  settle- 
oient,  for  the  servant's  request  was  reasoiv- 
able;,  and  the  master's  refusal  unreasonable, 
and  therefore  his  going  away  afterwards 
without  leave  is  no  dereliction  of  his  ser- 
vice, R.  y.  IsHp,  ii.  pi.  425. 
221.  Where  a  pauper  being  hired  for  a  year, 

-  and  having  served  till  within  a  few  days 
of  the  end  of  the  year,  went,  without  his 
master's  leave,  to  the  statutes  to  hire  him- 
self for  the  next  year ;  and  on  the  master's 
cfiimissing  him  for  that,  went  before  a 
magistrate  with  his  master,    and    there 
nfecd  to  serve  his  master  out,  but  upon 
iBceiving  his  full  year's  wages  was  satisfied, 
ai4  did   not  return  to  his  service ;  but 
Mker  hired  nor  offered  to  turn  himse^ 
sMa  any  fresh  service  until  the  year  had 
e^ired :  held,  that  this  amounted  only 
to  a  dispensation  with  his  service  for  the 
remainder  of  the  year,  and  that  he  there- 
by gained  a  settlement,  R,  v.  PoUtwortk, 

ii.  pi.  477. 
tl2.  So  also  if  a  servant,  having  received 
a  kick  from  one  of  his  master's  horses, 
leave  his  service  three  weeks  before  the 
end  of  the  year,  without  his  master's 
knowledge,  and  go  to  his  friends  in  order 
to  get  cured,  this  departure  is  no  dis- 

-  solution  of  the  contract,  or  interruption 
of  the  service,  alt)iough  the  maat^  deduct 
from  the  servant's  wages  for  the  time  he-' 


was  absent  f  and  therefore  the  servant 
will  gain  a  settlement,  ahhougfa  he  was 
not  able  to  return  until  after  the  year  ex- 
pired, R.  V.  Maddington^  ii.  pi.  438. 
919.  For  absence  on  account  of  sickness  is 
no  dissolution  of  the  contract,  R,  v.  (Me- 
worth,  ii.  pi.  452. 

914.  And  therefore  a  servant  who  is  de- 
prived of  his  reason  40  days  before  the 
end  of  the  year,  and  is  taken  home  by  his 
father  in  another  parish,  but  receives  his 
wages  for  the  whole  year,  does  not  by 
this  absence  lo»e  his  settlement  in  the 
master's  parish,  R,  v.  Sutton^    ii.  pi.  461. 

915.  But  if  a  servant  be  taken  ill  five  days 
before  the  end  of  the  year,  and  go  home 
to  his  mother,  who,  by  his  denre,  fetches 
away  his  clothes,  and  receives  the  year's 
wages,  excepting  u.  for  the  five  days,  this 
is  a  dissolution  of  the  contract,  R,  v. 
fVkUilebury,  ii.  pi.  463. 

916.  So  if  a  servant,  on  being  beaten  by  her 
master  16  days  before  the  end  of  the 
year,  desires  him  to  dismiss  her,  and  re- 
ceives her  whole  year's  wages,  and  goes 
away,  she  thereby  dissolves  the  contract, 
R,  V.  Uptown,  ii.  pL  465. 

91 7.  Where  the  master  died  three  weeks 
after  hiring  the  pauper  for  a  year,  the 
latter  abiding  in  the  service  with  the 
widow  and  sons  to  the  end  of  the  year^ 
gains  a  settlement  in  the  parish  where 
she  served  :  and  it  is  no  less  an  abiding  in 
the  service  for  a  year  because  the  sons, 
on  a  frivolous  pretence,  turned  her  out 
of  doors  three  weeks  before  the  end  of 
the  year,  she  being  willing  and  ofiering  to 
stay  to  the  end  of^the  year,  and  carrying 
away  her  clothes  the  next  day,  and  taking 
what  the  son  insisted  was  her  full  wages 
for  the  year  according  to  the  agreement, 
though  she  demanded  a  larger  sum  as  her 
full  wages.    R,  v.  Uardhorn  with  Newtouy 

ii.  pi.  472. 
218.  Where  a  servant  under  a  yearly  hiring 
served  two  months,  and  was  then  com- 
mitted and  imprisoned  under  stat.  90  G.  9. 
c.  19.  for  misbehaviour  to  his  master,  and 
after  nine  days'  imprisonment  was,  upon 
the  application  of  his  master,  discharged, 
and  returned  to  him,  and  served  him  as 
before,  and  no  mention  was  made  of  the 
terms  on  which  he  was  to  serve,  and  he 
served  in  the  whole,  from  the  time  of  the 
hiring,  for  about  19  months:  held,  that  the 
commitment  and  imprisonment  were  not 
a  dissolution  of  the  contract,  or  sudi  an 
interruption  of  the  service  as  to  prevent 
a  settlement,  and  therefore  he  gained  a 
settlement  by  such  hiring  and  service, 
altl^ough  he  was  married  when  he  re- 
turned  to  his  master,  and  received   no 
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wages  for  the  tiroe  be  wts  id  cuitodj, 
JH,  V.  BarUmrupfm'IrweUt  iL  pi.  475. 

SI 9.  Where  a  mastery  who  bad  hired  a 
servant  for  the  year,  at  the  expiratioo  of 
1 1  months  made  a  complaint  asaiast  hia 
before  a  justice  of  the  peace,  and  the  latter 
under  the  proTisions  of  the  80  G.  8.  c.  19. 
§  s.  committed  the  servant  to  the  house 
of  correction  for  one  calendar  month, 
wUch  did  not  expire  until  after  the  end 
of  the  year  for  wnich  he  had  been  hired : 
held,  that  this  was  an  abiding  in  the  msis. 
tor's  service  for  a  whole  year,  within  the 
meaning  of  the  8  &  9  W.  s.  c.  50.,  and  that 
the  servant  thereby  gained  a  settlement, 
R,  V.  Halhw,  iL  pi.  478. 

181.  If  the  absence  be  occasioned  by  the 
default  of  the  servant,  it  will  prevent  the 
settlement,  as  if  a  master  turn  a  female 
servant  away  on  her  being  with  child,  iZ.  v. 
Marlborough,  ii.  pi.  485. 

888.  For  a  master,  under  such  circumstances, 
does  not  do  wrong  in  turning  the  servant 
out  of  his  house ;  to  keep  her  in  it  would 
be  contra  bomot  moret/  and  in  a  family 
where  there  are  young  persons,  both  scan- 
dalous and  dangerous,  JS,  v.  BrampUm, 

ii.  pi.  444. 

2^3,  So  if  a  male  servant  be  turned  away 
by  his  master  before  the  expiration  of  the 
year,  on  his  being  chaiiged  as  the  reputed 
father  of  a  bastard  child,  he  will  lose  his 
settlement,  R.  v.  Wdford,        ii.  pi.  446. 

884.  So  if  a  servant  be  taken  into  custody 
for  an  ofience,  and,  by  the  detainer,  he  is 
prevented  from  continuing  in  his  service, 
the  master  may  discharge  him  before  the 
end  of  the  year ;  and  such  discharge  is  a 
dissolution  of  the  contract,  and  impedes 
his  gaining  a  settlement^  R.  v.  WeUmeon, 

ii.  pi.  447. 

^St8»  So  an  absence  of  some  days  at  the  end 
of  the~year,  by  reason  of  a  commitment 
for  getting  a  bastard  child,  prevents  a 
settlement,  although  the  master  was  the 
overseer  of  the  parish,  and  active  in  pro- 

'  curing  the  commitment,  and  the  pauper 
was  let  out  as  soon  as  the  year  expired, 
on  Jiving  his  own  bond  to  indemnify  the 
pansh,  R,y.  North  Cray^  ii.  pL450. 

9iS,  So  where  a  pauper,  to  avoid  being 
taken  up  for  a  bastard  child,  told  hu  mas- 
ter that  he  must  be  off^  and  asked  the 
master  for  money,  which  he  gave  him,  and 
then  ran  away,  and  aiW  an  absence  of 
nine  days  returned  to  fetch  away  his 
dothes;  this  was  held  a  dissolution  of  the 
contract,  although  at  the  time  he  returned 
he  was  asked  to  stay,  and  continued  in 
the  service  to  the  end  of  the  year,  R,  v. 
Ba9t  Kamett,  ii.  pL  458.^ 


887.  If  a  servaat  be  bind  far  a  yeir,biit, 
three  weeks  before  the  end  of  the  ymr, 
departs  from  the  service,  and  abatei  lo 
much  out  of  his  vrages  for  the  three 
weeks,  this  is  a  dissouition  of  the  oon- 
tract,  although  the  mastftr  does  not  otgect 
to  the  going  away,  Pawkiy.  Burnkm, 

ii.  pl.494. 

888*  So  where  the  servant  served  a  yev, 
except  one  week,  which  he  affected  to 
serve,  on  account  that  he  aad  his  ms»- 
ter  could  not  agree  respecttng  wages  for 
the  ensuing  year,  and  therefore  qnitted 
the  service  without  antf  comptddon  on  the 
part  of  the  master ;  the  court  held,  diattbe 
words  "without any  oompuJsioB"irare 
to  be  understood  that  he  had  quitted  the 
service  by  nnUtud  coment^  and  that  there* 
fore  the  service  was  intenvpled,  and  no 
settlement  gained,  Sheen  v.  6Mahniig, 

n.  pl.4S7. 

889.  So  where  the  servant  absented  mmself 
to  be  married,  and  on  his  return  to  the 
service  the  master  refused  to  keep  him, 
and  oflered  him  his  wages,  deductnu  for 
the  absent  time^  which  the  servant  refused 
to  accept,  but  on  the  master's  threatening 
to  go  before  a  justice,  the  servant  called 
him  back,  and  said  that  he  would  take 
the  money  offered,  and  that  he  parted  M 
hie  own  consent,  the  c^ourt  held  thb  s 
clear  unequivocal  dissolution  of  the  con- 
tract, iR.v.  Seagrave,  ii.  pi.  448. 

950.  So  where  the  servant,  five  or  six  dsji 
l)efore  the  end  of  the  year,  was  bribed  to 
quit  his  service  before  the  expiration  of 
the  vear,  it  not  bang  positively  found  to 
be  fraudulent,  the  court  held  it  an  inter- 
ruption  of  the  service^  R,  v.  Preekm, 

ii.  pl.4S8. 

851 .  But  where  the  servant  served  till  with- 
in ten  days  of  the  end  of  the  year,  and 
then,  telling  his  master  that  he  did  not 
wish  to  be  settled  in  the  parish,  asked  hit 
leave  to  go  and  visit  his  relations,  to  which 
the  master  consented,  and,  when  the  yesr 
was  expired,  the  servant  returned,  and 
hired  himself  as  a  day-labourer,  the  court 
held  that  the  service  was  not  interrtipted, 
for  that  the  leave  and  consent  of  the  mas- 
ter was  fraudulent,  R.  v.  Frome  Seiwood, 

ii.  pi.  457. 

898.  So  where  on  the  hiring  the  master  said, 
"  You  shall  go  away  a  fortnight  at  Mkkad' 
mas  on  account  of  settlement,  and  I  wHI 
give  you  that  fortnight  to  get  what  ^a 
can ;"  this  is  dispensing  with  the  service, 
and  not  an  exception  in  the  contract,  and 
therefore  the  fortnight's  abaence  wiU  not 
prevent  the  servant  from  gaining  a  settle* 
menty  R.  v.  Snigraoey  il  pi.  454. 
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Vi,  A  paoper  WW  hind  to  terre  Aht  part  of 
a  ?ar.  Three  dajs  before  the  expiration 
of  tbe  period  of  mrvice  the  mistresf  asked 
the  poDper  to  stay  again.  Theipauper  re- 
plied tiiat  she  had  no  objection,  if  they 
caold  s^ree  about  wages.  They  did  agree 
btzL  iaL,aad  U.  earnest  was  paid.  No- 
tkhn  was  then  said  as  to  the  time  for 
fffcich  the  pauper  was  to  serve;  but  a  week 
dkerwards  the  mistresa  said  to  the  pau* 
pcr,M  have  hired  you,  but  mentioned 
BO  time;  remember  that  you  are  hired 
6r  51  weeks/*  to  whieh  the  pauper  as- 
xstod:  Heldy  that  this  was  a  good  hir- 
i^fora  jear,  JZ.  v.  Market  Baswortk^ 

ii.  pl.479. 
O*'  lot  where  the  servaaty  three  days  be- 
in  the  end  of  the  year,  for  the  purpose 
of  aroidiog  a  settlement  proposed  to  his 
neta  to  go  before  a  justice  in  order  to 
Ik  ditcfaai^ed  by  him,  which  was  done  ac- 
oonfingly,  this  h  not  fraudulent,  but  a 
dioolutioB  of  the  contract,  and  of  course 
adeitmction  of  the  settlement,  R,  v.  North 
•Ankna,  ii.  pi.  451. 

tSS.  So  where  the  servant  went  to  live  with 
Ids  master  on  the  7th  of  January  1733, 
asdcootinued  with  him  till  the  day  af\er 
Ckrittmai-ik^  following,  and  then  went 
iway  by  his  master's  consent,  who  paid 
luB  the  whole  year's  wages,  it  was  neld 
ID  interruption  to  the  service,  JR.  v.  Cattle' 
«4wr*,  ii.  pi.  430. 

V€.  A  master  conaents  to  his  servant's  leav' 
9f  Ut  aermee  two  days  before  the  expir- 
soon  of  his  year,  and  pays  him  his  full 
*ages.  Held  by  three  judges,  clearly  a 
idiHolation  of  the  contract;  by  one  judge, 
tbst  the  sessiona  might  have  drawn  from 
tbese  &cts  a  conclusion,  that  the  master 
Ind  dispensed  wkh  the  service  of  the  ser- 
VBt  for  the  remaining  day  of  the  year,  H. 
^»Mmdstone,  ii.  pi.  474. 

P'lfa  servant  serve  his  master  for  six 
^Mtbs,  and,  on  being  paid  his  wages,  go 
^  for  a  fortnight,  and  hire  himself  to 
Mer  master,  and  return  again  without 
feiing  any  new  agreement,  this  absence 
*in  interruption  to  the  service,  although 
^  master  receive  him  again,  and  he  serve 
oicr  the  year  for  the  time  he  was  absent ; 
far  there  is,  in  this  case,  an  absolute  dis- 
•ohition  of  the  contract,  R.  v.  Ron, 

ii.  pi.  441. 
^  So  if  a  master  inost  on  turning  away 
^  servant,  and  throw  down  his  wages, 
Bnd  the  serrant  takes  them  up,  and  then 
9>ti  away,  and  after  the  expiration  of  six 
^  returns,  at  his  master's  request,  and 
MTves  the  remainder  of  the  year,  the  ab- 
^^Dce  ii  not  purged  by  the  subsequent^ 


return ;  for  the  contract  being  once  dis- 
aolved,  cannot  be  set  up  again  by  a  subae- 
qoent  agreement,  R,  t.  Gretham, 

tL  pi.  455. 

S99.  So  if  a  servant  within  three  weeks  of 
the  end  of  the  jrear  receive  his  wages,  and 
is  dischar^  with  mutual  consent,  this  is 
a  dissolution  of  the  contraa,  which  can- 
not be  restored  by  his  being  again  received 
bj^  the  master's  wife  before  the  year  ex- 
pired, R»  v.  Caoertw^,  ii.  pi.  454. 

i40.  So  where  a  yearly  servant  three  weeks 
before  the  end  of  his  year  hired  himself 
to  a  second  master,  provided  the  first 
would  let  him  go,  and  the  first  master,  a 
week  afterwards,  consented  and  paid  him 
his  whole  wages,  this  waa  held  to  be  a 
dissolution  of  the  contract  with  the  first 
master,  R,  v.  Tkistleion^  ii.  pi.  461. 

S41.  A  servant,  who  had  been  hired  for  a 
year,  being  discharged  by  her  master  four 
months  before  the  year  expired,  went  to 
a  magistrate  for  redress,  she  being  desi- 
rous of  continuing  in  the  service.  The 
raaeistrate  ordered  the  master  to  take  her 
back,  or  to  pay  her  the  whole  year's  waees 
(but  not  some  wool  which  he  had  also 
agreed  to  sive  her  if  she  behaved  well).  The 
master  refused  to  take  her  back,  but  paid 
her  the  whole  year's  wages ;  which  money 
she  took,  and  tendered  herself  aa  a  servant 
to  others;  and  it  was  held  that  thecon« 
tract  was  thereby  dissolved,  and  no  settle- 
ment gained  under  it,  R,  v.  JCing's  Pyon^ 

ii.  pi.  468. 

94S.  A  yearly  servant,  about  a  fortnight  be- 
fore the  end  of  his  year,  being  too  ill  to 
work,  waa  paid  by  his  master  his  whole 
year's  wages,  when  he  left  the  service,  and 
went  to  an  hospital,  and  never  returned 
into  his  master's  service,  and  this  was  held 
a  dissolution  of  the  contract,  R.  v.  Sttd* 
brooke,  ii.  pi.  469. 

S45.  The  pauper  desired  her  mother  to  look 
out  for  a  place  for  her,  and  the  mistress, 
on  the  application  of  the  mother,  some 
time  before  Old  MitAaelviat,  said  that 
she  would  give  the  pauper  the  same  wages 
as  her  other  servants,  and  wait  till  sne 
came ;  but  the  mother  made  no  absolute 
agreement  for  her  daughter,  though  she 
informed  her  that  rhe  Md  got  a  place  for 
her  if  she  liked  it:  About  a  week  after 
Old  Mic/taelmai,  the  mistreu  applied  to 
the  pauper  to  know  if  she  likea  to  come 
into  her  service,  and  the^  then  agreed, 
for  the  first  time,  for  certain  yearly  wa^ 
(the  same  as  the  other  servants),  with 
liberty  of  parting  at  a  month's  wages  or 
warning :  The  pauper  gave  a  month  s  pre- 
vious notice  to  quit  at  Old  Michaelmas-' 
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'   day,  which  the   mistress  accepted,  and 

-  procured  another  servant  to  come  on  that 
day,  when  the  pauper  recei?ed  her  whole 
year's  wages ;  but  on  her  mistress  telling 
her  she  wanted  a  week  of  serriog  out  her 
year,  she  offered  to  sta^  another  week,  to 
which  the  mistress  said,  that  it  did  not 
signify,  as  she  had  got  another  servant 
in  her  place;  and  it  was  held  that  the 

•  service  did  not  commence  until  the  actuat 
hiring,  a  week  after  Old  Michaelmas^y^ 
and  that  this  was  a  dissolution  of  the 
contract  before  the  end  of  the  year,  by  the 
notice  to  quit  given  and  accepted,  and 
not  a  mere  dispensation  of  the  service; 
and  that,  consequently,  no  settlement  was 
gained  by  such  hiring  and  service,  22.  v. 
Bwt&ail,  ii.  pi.  470. 

jl44.  Five  days  before  the  end  of  the  year  a 
servant  absented  himself,  by  leave,  one 
day  from  his  master's  service,  to  look  out 
for  another  place,  and,  on  his  return,  the 
master,  on  some  trivial  pretence,  said  he 
should  not  stay  any  longer  in  his  service, 
and  offered  him  a  trifle  less  than  his  whole 
wages,  which  the  servant  refused  f  but 
was  then  ready  to  have  accepted  his  whole 
wages,  though  he  would  ratner  have  staid 
out  his  year;  and  immediately  applied  to 
a  magistrate  to  oblige  his  master  either  to 

Eay  him  the  whole,  or  to  receive  him  into 
is  service  for  the  remainder  of  the  year, 
when  the  magistrate  ordered  half  a  crown 
to  be  deducted,  and  the  servant  thereupon 
hired  himself  to  another  master  before  his 
first  year  was  out;  and,  after  his  year, 
received  bis  whole  wages :  and  it  was  held 
a  dissolution  of  the  contract  by  mutual 
consent,  J2.  v.  Leigh,  ii.  pi.  47 1 . 

245.  But  where  it  was  the  intention  of  both 
master  and  servant  that  the  service  should 
continue  to  the  end  of  the  year,  and  a  few 
days  before  the  end  of  the  year,  the  master 
was  obliged,  from  unforeseen  circum- 
stances, to  break  up  housekeeping,  and  dis- 
miss the  servant;  but  paid  her  her  full  wages 
to  the  end  of  the  year ;  thb  was  held  to 
be  a  dispensation  of  the  service,  R.  v.  St, 
Bartholomew  ComhiU^  ii.  pi.  445. 

246.  If  a  hired  servant  be  removed,  and 
neglect  to  appeal,  but  returns  to  his  place 
in  a  few  days,  and  his  master  receives  him, 
and  he  serves  out  the  year,  and  is  paid  his 
full  wages,  yet  the  absence  is  an  Interrup- 
tion of  the  service,  and  will  prevent  his 
gaining  a  settlement,  R,  v.  KenUworth, 

ii.  pi.  455. 

247.  So  if  a  servant  be  turned  out  of  doors 
by  his  master  three  days  before  the  end  of 
the  year,  and,  on  his  master's  request  the 

-  next  day,  refuse  to  return  into  the  ser- 


Tice,  be  tbtrel^  loiea  Jus  settleioent,  Ht. 
Grantham^  il  pi.  4^. 

848.  A  servant,  hired  for  a  year,  serred  dli 
within  m  fortnight  or  three  weeks  of  tbe 
end  of  tl>e  year,  when,  upon  a  dispute 
between  him  and  his  master,  be,  in  coot^ 
quence  of  his  master  kicking  turn,  wovld 
not  stay,  but  went  to  his  fether^tbooK^ 
but  in  the  oourse  of  the  following  week, 
and  before  the  end  of  tbe  year,  he  reumed 
with  his  father  to  his  master's  house,  ad^ 
received  the  whole  of  his  wages,  and  b^ 
a  crown  over  for  himself,  when  his  mafltir 
asked  him  to  stay,  but  he  refused,  ud 
went  back  to  his  father's  bouse,  and  it 
utas  held  that  this  absence  from  senke 

prevented  his  settlement,  R.  v.  CorJmh 

ii.  pL46T. 

249.  So  where  the  servant,  a  few  days  befbce 
the  end  of  the  year,  went  away  in  order  t^ 
seek  for  another  place,  without  asking  ti 
master's  consent,  and  on  his  return  bdbq 
the  end  of  the  year,  the  master  insisted«|| 
turning  him  away,  and  offered  bim  H 
wages,  up  to  that  time,  which  he  siccepM 
wiuiout  any  objection,  though  he  wishv 
to  have  stayed  the  year;  tha  absence k^ 
dissolution  of  the  contract,  although  tM 
servant  wished  to  stay  out  the  j|[ear,  R»t 
Clayhydon,  ii.  pl'459 

See  also  R,  v.  Thisileton^       ii.  1^-^ 
See  also  JR.  v.  Peter  Mancroftt 

iLpl.46« 

250.  But  the  absence  of  the  servant,  wbetk^ 
in  the  beginning,  in  the  middle,  or  at  ni 
end  of  the  year,  may  be  cured,  by  tk 
master's  receiving  him  again  into  the  H^ 
vice  before  the  year  expires,  provided  A 
contract  be  not  dissolved,  R.  v.  Eaton, 

ii.  pl.4fl 

251.  Therefore  where  a  servant  went  witi 
out  the  leave  of  his  master  to  see  B 
mother,  and  stayed  away  four  days,  bn 
the  master  received  him  again,  this  ll 
sence  did  not  prevent  his  gaining  a  sen 
ment,  R,  v.  IsUp,  ii .  pL  4S| 

252.  So  a  service,  though  not  comnienai 
till  three  days  after  the  hiring,  and  ioM 
rupted  by  the  absence  o£  tt  fortnight,  to 
out  the  master's  consent,  is  a  sufficM 
service,  if  the  master  confirm  it  by  pema 
ting  a  continuation  of  tbe  service  on  ti 
servant's  return,  jB.  v.  Hanbunf, 

ii.  pL43i 

25J.  So  where  after  a  service  of  eigbt  week 
the  servant  ran  away,  and  was  absent  n 
thirteen  taeeksp  during  which  time  1 
worked  with  and  received  wajes  fKW 
another  person,  and  at  the  expiration  < 
which  time  his  master  apprehended  bii 
with  a  warrant,  but  in  bis  way  to  a  justic 
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asked  him  whether  he  would  come  back 
to  his  place  or  go  to  prison;  and  told 
him  that  if  he  would  go  back  to  his  place, 
and  go  on  as  he  ought  to  do,  he  might, 
and  it  was  asreed  that  the  servant  should 
abate  a  shilling  a  week  from  his  wages  for 
the  time  be  had  been  absent,  the  court 
held  the  absence  was  di^iensed  with,  E.  v. 
InkiManls  of  East  Shefford^      u\  pi.  460. 

iSi,  If  the  master  permit  the  absence,  or 
dispense  with  the  service,  it  will  not  pre- 
vent a  settlement ;  therefore  if  a  servant 
be  hired  for  a  year,  and,  three  weeks  be- 
fore the  end  of  the  jreor,  goes,  with  his 
master's  permission,  to  the  herring  fishery, 
and  provides  another  person  to  serve  m 
his  pUee  during  his  aixience,  this  is  no 
dissoJotton  of  the  contract,  although  he 
^  not  return  until  three  weeks  after  the 
jear  is  expired,  R,  y.  Goodnestone^ 

ii.  pi.  431. 

^S,  But  if  a  servant  before  the  end  of  his 
jear  applied  for  his  duchargCy  which  the 
master  refused,  unless  the  servant  could 
get  another  roan  in  his  place;  the  servant 
accordingly  procured  another,  upon  cer- 
tain wages  agreed  upon  between  them, 
and  then  Idt  the  service,  and  hired  him- 
self as  a  day-labourer  for  the  remainder 
of  the  year :  these  facts  are  sufficient  evi- 
dence of  a  dissolution  of  the  contract, 
IL  Y.  MUdenhaU,  ii.  pi.  475. 

Ke,  Where  the  master  of  a  servant  under 
a  yearly  hiring,  S8  da^  before  the  end  of 
the  year,  gave  up  his  business,  sold  his 
stock,  and  paid  off  and  discharged  the 
senrani^  with  all  his  other  servants,  paying 
them  their  full  wages,  and  telling  them  to 

S[>  where  they  lik^,  and  the  servant  took 
is  wages,  left  the  house,  and  worked 
with  another  person,  with  the  master's 
knowledge,  during  the  28  days.     Held, 
that  this  was  a  dissolution  of  the  contract ; 
aad  it  appearing  upon  the  case  stated  by 
^  sessions  that  tbey  had  proceeded  on 
^  ground  of  its  being  a  dispensation, 
tkoi^  the  sessions  did  not  find  that  as  a 
1^  this   court   quashed   the    order  of 
iOaoDS,  H.  V.  Bray^  \u  pi.  476. 

257.  If  a  servant,  five  weeks  before  the  end 
af  the  vear,  go,  with  his  mistress's  leave, 
to  work  in  a  different  parish,  and,  on 
receiving  his  year's  wages  after  the  year 
eipires,  ne  voluntarily  returns  the  amount 
of  the  money  he  had  earned  during  the 
absence,  this  is  an  absence  with  leave,  and 
therefore  no  dissolution  of  the  contract, 
B,  V.  Nether  Hei/ford,  ii.  pi.  435. 

^8.  An  absence  from  service  on  holidays 
and  SvndatfM,  if  that  be  the  custom  of  the 
trade  in  which  a  servant  is  hired  for  a 

VOL,!. 


year,  will  not  prevent  a  settlement,  J?,  v. 
St,  Agnes y  ii.  pi.  499. 

259.  On  a  hiring  from  Michaelmas  to  MU 
chaelmas,  if  the  servant  say  that  he  cannot 
come  until  the  day  afler  Michaelmas-day, 
and  the  master  reply  he  will  shift  for  him' 
self,  this  is  a  permission  of  absence,  and 
if  the  servant  continue  in  his  service  till 
the  day  before  the  ensuing  Michaelmas^ 
day,  and  then  quits  by  leave  from  his 
master,  it  is  a  good  service  for  the  year, 
R,  V.  Bray,  ii.  pi.  440. 

260.  But  where  the  pauper  being  50  years 
of  age,  and  a  native  ot  Wiltshire,  and  her 
mother  and  other  relations  living  neajc 
RushaU,  some  time  before  OldMichaelmaS' 
day,  the  time  at  which  the  service  in 
which  she  was  then  living  at  Wiston  was 
to  end,  wrote  to  her  mother,  desiring  her 
to  look  out  for  a  place  for  her,  which  she 
did;  and,  in  consequence,  treated  with 
Mrs.  Peck,  who  told  her  she  would  give 
her  daughter  ten  guineas  a  year,  and  wait 
tilt  she  came  down,  desiring  that  she  might 
come  as  quickly  as  she  could;  but  the 
mother  made  no  absolute  agreement  for 
her  daughter,  but  afterwards  informed  her 
that  she  had  got  a  place  for  her  if  she 
liked  it ;  and  the  pauper  left  her  service 
at  Wiston  on  Old  Michaelmas-day,  and 
went  to  her  mother  on  I6th  October,  and 
on  the  18th  went  to  Mrs.  Peck\  and 
agreed  with  her  for  the  ten  guineas  a 
year,  with  liberty  of  parting  at  a  month's 
wages  or  a  month's  warning;  this  was 
held  to  be  a  hiring  from  18th  October, 
and  not  from  Old  Michaelmas-day,  R,  ▼• 
RushaU,  ii.pl.  470. 

261.  And  the  sessions  must  state  as  a  fact 
whether  the  master  dispensed  with  theser* 
vice  before  the  end  of  the  year,  or  whether 
tliere  was  a  dissolution  (f  the  contract  lur 
mutual  consent,  JB.  v.  St,  Peter  Mancrofi, 

ii.  pi.  466. 

262.  A  servant,  the  day  before  the  year  ex- 
pires, desires  his  master  to  discharge  him, 
that  he  may  have  a  day  with  his  friends 
before  he  goes  to  another  master,  to  whom 
he  had  hired  himself;  and  to  this  the  mas- 
ter consents,  and  the  servant  is  discharped; 
this  is  an  absence  with  leave,  and  no  disso- 
lution of  the  contract,  R.  v.  Potter  Heig" 
ham,  ii.pl.  443* 

263.  A  footman,  two  months  before  his  year 
expires,  marries  a  maid-servant  in  the  fa:- 
mily,  who  had  given  warning  to  quit,  but 
who  was  desired  by  her  master  to  stay  till 
a  future  /^y,  whirh  day  was  anterior  to 
the  expiration  of  her  husband's  year ;  on 
which  day  she  and  her  husband  also,  on 
the  master's  proposal,  went  away,  which 
was  thirteen  days  before  the  husband's 
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year  expired,  but  the  master  paid  him  his 
full  wages;  and  this  vras  held  an  absence 
with  leave,  R.  v.  Richmond,         ii.  pi.  445. 

264.  If  a  servant  hired  for  a  year  give  warn- 
ing eight  days  before  the  expiration  of 
the  year  to  leave  his  roaster  at  the  end  of 
the  year,  and  the  master  discharge  him  on 
the  same  day,  paying  him  his  full  wages, 
the  servant  being  willing  to  stay  till  the 
end  of  the  year,  the  contract  is  not 
th^eby  dissolved,  so  as  to  prevent  the 
servant's  settlement;  for  it  is  merely  dis- 
pensing with  the  remainder  of  the  service, 
R.  V.  St,  Pftiilip  in  Birmingham^    ii.  pf .  456. 

St6S.  If  a  servant  hired  at  yearly  wages,  be 
discharged  four  or  five  days  before  the  end 
of  the  year,  upon  the  master^s  becoming 
bankrupt,  and  receive  the  full  year's  wages, 
this  is  a  sutRcitnt  service  to  gain  him  a  set- 
tlement, R,  V.  St.  Andrew  Holborn, 

ii.  pi.  457. 

266.  So  where  a  master  being  obliged  to 
leave  his  house  seven  days  beifore  tne  end 
of  a  year,  for  which  he  had  hired  a  ser^ 
vant,  told  the  latter  that  he  had  no  fur- 
ther occasion  for  her  services,  and  paid 
her  the  whole  year's  wages,  she  being 
willing  to  have  staid  if  it  had  been  conve- 
nient to  have  kept  her,  it  was  held  a  suf- 
ficient service  to  gain  her  a  settlement, 
R.  V.  St.  Mary  Lambeth,  ii.  pi.  465. 

267.  By  J7  G.  5.  c.3.  }  22.  the  absence  of  a 
militia-man,  except  when  the  militia  is 
embodied,  or  the  absence  is  above  twenty 
days,  shall  not  vacate  the  contract,  but 
the  master  may  deduct  for  the  time  out 
of  his  wages. 

XIV. 

Evidence  of  Hiring  and  Service. 

268.  The  declaration  of  the  pauper's  father 
made  to  his  wife,  respectmg  his  having 
been  hired  for  a  year,  and  serving  it  in  a 
particular  parish,  is  admissible  evidence  in 
an  inquiry  into  the  settlement  of  the  son, 
R.  V.  Nutley,  ii.  pi.  4  80. 

269.  Evidence  of  a  pauper's  having  lived  in 
the  capacity  of  an  ostler,  and  of  his  having 
said  that  he  was  settled  in  the  parish,  will 
support  the  inference  that  he  was  hired 
for  a  year,  R.  v.  Hofy  Trinity,  ii.  pl.481. 

270.  If  the  settlement  depend  upon  a  writ- 
ten instrument,  it  must  first  be  shown 
that  inquiry  has  been  made  after  it,  R.  v. 
St,  Sepulchre,  ii.  pi.  482. 

'271,  An  ex  parte  examination,  in  writing,  of 
a  pauper,  taken  by  two  ml^strates,  for 
the  purpose  of  removing  him,  is  not  ad- 
missible evidence  at  the  sessions  on  appeal, 
although  the  pauper  cannot  be  found,  R.  v. 
Kunehani  Courtney,  n.  pi.  486. 


272.  Nor  ii  the  hearsay  of  a  pauper,  tkoogli 
dead,  evidence  of  his  settlement,  R.  v. 
Ferry  Frystone,  ii.pl.4Bt. 

275.  Nor  is  the  examination  on  which  1» 
was  removed  evidence  of  his  settlemest 
after  his  death,  R.  v.  Abergwillyf 

ii.  pi.  4n. 

274.  If  a  husbandman  serve  for  a  year,  it  ii 
a  strong  presumptive  evidence  that  he 
served  under  a  yearly  hiring,  R,  v.  LjfA, 

ii.pl.  498. 

275.  So  if  a  servant  serve  three  years  \ridi 
the  same  master,  although  he  was  oaly  it 
first  hired  for  pan  of  a  year,  R.  v.  la^ 
WhaUgn,  ii.pl4ti 

276.  If  a  servant,  after  eerving  a  year,  jpti 
of  which  was  under  a  retrospective  bimg 
continue  in  service  another  year,  a  ear 
tract  of  hiring  may  be  presumed,  R*n 
Hales,  ii.  pL  4|j 
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I. 

Of  the  Statutes. 

1.  ByjW.  &M.  ell.  §8.  "ifanypem 
shall  be  bound  an  apprentice  by  indeotiM 
and  inhabit  in  any  town  or  parith,  finl 
binding  and  inhaAtatvm  shall  be  adjadgE 
a  good  settlement,  though  no  noticel 
delivered  and  published." 

2.  By  31  G.  2.  c.  1 1.  ^  no  person  bound  i 
prentice  by  any  deed,  writing,  or  contnJ| 
not  indented,  being  first  l^ally 
shall  be  removed  from  the  parish  in 
he  is 'bound  apprentice,  and  hasp 
forty  days,  on  account  of  such  deed,  Wf 
ing,  or  contract  not  being  initfii/edoD^ 

II. 

Of  the  Binding. 

3.  If  a  person  be  bound  an  apprentft 
though  to  a  master  who  is  incapable' 
entering  into  such  a  contract,  yet  the! 
competency  of  the  master  shall  not  pi 
vent  the  apprentice  from  gaining  a  setti 
ment.  Anonymous,  ii  pi.  4{ 

4.  Therefore  where  the  parish- officers  tc 
the  father  of  a  poor  boy  that  they  wou 
give  him  twenty  shilltnffs  to  bind  his  s( 
apprentice,  and  the  rather  according 
bound  him  to  an  infant  of  fourteen  yea 
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of  a^  wbo  was  then  resident  in  liis  mo- 
ther's house  ts  a  part  of  her  family,  and 
hA  DO  business  of  his  owrn,  it  was  he|d 
that  the  poor  hoy  gained  a  settlement  by 
this  binilin^  R,  v.  St.  PeiroXy  ii.  pi.  504. 
5.  So  also  if  an  in&ot  bind  himself  appren- 
pee^hewill  gain  a  settlement  under  the 
Uotiires;  iror  they  are  not  void,  and  an 
iifait  mvt  make  an  indenture  for  his  own 
beaefit,  Newbury  v.  8t.  Martfty 

ii.  pi.  490. 

&Aa  apfirentice  may  now  gain  a  settle- 

aeot  aader  the  binding  and  inhabitation, 

ithoQ^  the  binding  is  not  by  indenture, 

£.r*  MeiUngAam,  ii.  pi.  493. 

t  Aaidtnt  may  bind  himself  apprentice  by 

ifidottBre,  hecauae  it  is  for  his  benefit,'and 

(ho^^  be  be  a  pauper  in  the  parish  work- 

hoQseatthe  time  of  the  binding,  and  the 

pnh  officers  pay  the  premium,  yet  it  is 

not  neeeisary  that  they  snould  sign  the  in- 

deotore,  nor  that  the  justice  should  as- 

nt  thereto,  if  the  pauper  be  not  a  parish 

ippre&dce  within  the  meaning  of  the  stat. 

4; £iiz.  c.  2^  Rex  v.  Anmdely     ii.  pi.  5 1 6. 

t  Bot  00  settlement  can   be  gained   by 

binding  and  inhabitation  unless  the  deed 

be  legally  stamped,  Saffbrd  v.  Sloreford, 

ii.  pi.  491. 
^  Bat  ao  apprentice  bound  out  by  a  public 
tbtrily  pam  a  settlement*  though  the  in- 

•  6atntt  k  not  stamped,  R,  Y,St.  Matthew 
Betknd  Greeny  ii.  pi.  498. 

The  binding  must  be  by  deed^  for  there 
ttfioot  be  an  apprenticeship  by  paroi^ 
M,  f.  MawnoHy  i.  pi.  63A. 

And  therefore  if  A.  serve  seven  years 
n  apprentice,  and  there  be  no  inden- 
be  cannot  gain  a  settlement  either 
s  an  apprentice  or  a  yearly  servant,  R,  v. 
"        I,  '        ii.  pi.  506, 

settlement  by  apprenticeship  must 
id  upon  the  legality  of  the  bmdin^; 
if  the  binding  be  defective,  servitude 
it  will  not  ennre  as  a  hiring  and 
,  Salford  v.  St^reford,       ii.  pi.  491. 
therefore  where  it  was  agreed  be- 
the  pauper  and  a  stone-mason,  that 
fkaason  should  take  him  apprentice  for 
V  jeara^  and  provide  him  with  meat, 
^nk,  washing,    lodging,  and  clothing; 
the  pauper  shoum  work  for  him  as 
apprentice  during  the  time ;  and  that 
res  should  be  executed  between 
accordingly ;  bot  no  such  indentures 
ever  executed ;  the  court  held  that 
ooald  not  gain  any  settlement  by  serv- 
<i  VI  the  six  years^  for  he  was  neither  bound 

•  ^t^npprenike,  nor  Mred  as  a  servant, 
*- 1.  Wkkdurdk  Canonieorumy  ir.  pL  497. 

Bvae  point,  Peter  Church  v.  AU  SaintSy 

ii.pl., 499. 


Same  point,  R.  v.  Hi^nam,  ii.  pi.  501. 
Same  point,  R,  v.  Dttddngham, 

ii.  pi.  SOS. 
Same  point,  R.  v.  Margram,  ii.  pi.  506. 

14.  So  where  the  master  and  father  of  a  boy 
agreed,  under  seal,  that  the  master  should 
teach  the  son  the  art  and  mvstery  of 
weaving^for  five  years,  and  find  utensils, 
and  the  son  should  receive  half  his  earn- 
ing, and  the  master  the  other  half,  under 
which  the  boy  served  out  the  time  as  an 
apprentice;  it  was  held  that  this  agree- 
meut  between  the  father  and  the  master 
(to  which  the  son  was  no  party^  not  bind- 
ing the  son,  or  the  father  for  him,  to  any 
service  to  the  master;  but  the  son's  service, 
in  fact,  being  m^ely  voluntary,  was  no 
apprenticeship  in  point  of  law )  and,  con- 
sequently, that  no  settlement  could  be 
gained  by  the  son  serving  bis  master  under 
such  a  contract,  R.  v.  Cromfordy  8  Eatty  S5. 

15.  But  a  contract  of  apprenticeship  may 
be  formed  without  using  the  term  '*  ap» 
prentice;"  for  whether  a  contract  be  a 
contract  of  apprenticeship,  or  of  hiring 
and  service,  must  depend  on  the  intention 
of  the  parties,  to  be  collected  from  the 
whole  of  the  agreement,  R,  v.  Laindony 

i.  pi.  507. 

16.  And  therefore  a  contract  under  seal, 
and  stamped,  to  seiTO  another  for  three 
years  at  so  much  a  week,  the  master  agree- 
ing to  learn  the  other  a  trade,  and  the 
latter  agreeing,  if  he  lost  any  time  to  the 
prejudice  of  bis  master,  to  abate  so  much 
a  day,  constitutes  an  apprenticeship  :— 
at  any  rate,  the  pauper  having  served 
under  it  for  more  than  a  year,  gains  a 
settlement  either  as  an  apprentice  or  as  a 
hired  servant,  R.  v.  Rainhamy  ii.  pi.  509. 

1 7.  But  if  there  be  a  legal  binding  as  an  ap- 
prentice, the  party  by  inhabitation  under 
It  shall  gain  a  settlement,  although  it  is 
for  a  less  term  than  seven  yearty  unless  the 
indentures  have  been  vacated  on  this  ac- 
count by  the  parties  themselves,  St,  2^ 
cholas  V.  St  Peter* Sy  ii.  pi.  499. 

18.  So,  although  the  binding  be  defective  in 
omitting  part  of  the  form  required  by  the 
43  £liz.  c.  S.  $  5.  R.  v.  St.  Petroxy  ii.  pi.  496. 

19.  So  a  binding  and  inhabitation  will  gain 
a  settlement,  although  the  apprentice  fee 
be  not  inserted  in  the  indentures  pursuant 
to  the  8  Ann.  c.  9.  $  59. ;  for  that  only 
subjects  the  master  to  a  forfeiture,  but 
does  not  make  the  indenture  void,  R,  t« 
Northowramy  ii.  pL  494. 

20.  So  a  settlement  may  be  gained  where 
the  apprentice  is  bound,  though  the  in- 
denture is  not  executed  by  tlie  master, 
R,  v.  St.  PeterU-on^hcrHilly      ii.  pi.  495. 

%U  Therefore  where  an  infant  was  bound 

n  s 
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apprentice  by  the  parish,  and  the  original 
indenture  and  its  counterpart  allowed  by 
two  justices,  and  signed  by  the  overseer, 
but  neither  the  original  indenture  nor  the 
counterpart  were  executed  by  the  ma8t«r, 

.  but  he  received  the  infant  into  his  service 
as  his  apprentice,  and  the  apprentice  con- 
tinued with  him  the  whole  term,  it  was 
held  that  he  thereby  gained  a  settlement, 
jR,  V.  Fleet,  ii.  pi.  500. 

^2.  So  a  parish  apprentice  bound  to  a  mas- 
ter residing  in  a  ai6ferent  parish  and  county, 
will  gain  a  settlement  by  inhabiting  40 
days  under  the  indenture,  although  he 
the  apprentice  did  not  sign  the  deed,  B, 
V.  St.  Nichda$  Nottingham,        ii.  pi.  502. 

93.  An  indenture  binmng  an  adult  as  an 
apprentice,  but  not  executed  by  such 
adult,  does  not  constitute  the  relation  of 
master  and  apprentice ;  and  no  settlement 
can  be  gained  under  it,  R.  v.  Rtpcn, 

ii.pl.  511. 

24.  When  the  master  'and  father  or  a  boy 
agreed  under  seal  that  the  master  should 
teach  the  son  the  art  and  mystery  of  weav- 
ing for  five  years,  and  find  utensils,  and 
the  son  should  receive  half  his  earning 
and  the  master  the  other  half;  under 
which  the  boy  served  out  the  time  as  an 
apprentice :  held,  that  this  affreement  be- 
tween the  father  and  master  (to  which  the 
son  was  no  party)  was  not  binding  on  the 
fion,  orthe  father  forhim,to  any  service  to 
the  master ;  but  the  son's  service  in  fact 
being  merely  voluntary,  was  no  apprentice- 
ship in  point  of  law,  and  consequently  no 
settlement  could  be  gained  by  the  son 
servii^  his  master  under  such  a  contract, 
R.  V.  Crawford,  ii.  pi.  510. 

!?5.  A  parish  apprentice  cannot  gain  a  settle- 
ment under  indentures  to  which  the  two 
justices  have  assented  separately ;  for  they 
are,  for  this  defect,  absolutely  void,  R,  v. 
Homfttdl  Ridumre,  ii.  pi.  503. 

1Z6.  But  their  assent  thereto  is  sufficiently 
signified  by  one  of  them  first  signing  it 
alone,  and  being  afterwards  present  when 
thB  other  signs  it,  R,  v.  fVinwick, 

ii.  pi.  508. 

'27.  After  a  pauper  under  age  had  hired  him- 
self generally  for  a  year  to  a  brickroaker, 

\  and  served  part  of  tne  time,  they  entered 
into  a  written  contract,  unstamped  and 
without  seal,  whereby  the  pauper  coven- 

"'  anted  to  serve  his  master  for  tnree  years 

'.'   to  learn  to  make  bricks,  &c.  on  certain 

'     fcdnditions ;  but  the  master  did  not  bind 

'  himself  to  teach  him  to  make  them  :  held, 
first,  that  this  contract  was  no  proof  of 
an  apprenticeship  being  in  the  contcfmpla- 

,  tioD  of  the  parties ;  but  only  a  new  hiring 
in  the  relstion  of  master  and  servant ; 


and,  secondly,  that  such  contract  beroe 
void  and  illegal  could  not  (even  if  it  had 
shown  an  intention  in  the  parties  to  con- 
tract for  an  apprenticeship)  have  done 
away  with  the  original  good  cootract  of 
hiring  and  service,  R.  v.  Skmfield, 

ii.  pi.  512. 

28.  Where  the  father  of  the  pauper  ohk 
tracted  with  J,  S.  that  his  son  shouki  be 
with  him,  and  should  work  for  him  for 
two  years,  and  have  what  he  eot,  and 
should  allow  9«.  per  week  out  of  his  gidni 
to  J.  S,,  viz.  u.  tor  teaching  him  the  bod- 
nesB  of  a  frame-knttter,  9d,  for  the  rent  of  a 
frame,  and  5d,  for  the  atanding :  held,t|iat 
this  was  a  contract  of  hiring  and  service, 
and  not  an  apprenticeship  ;^and  that  the 
son's  having  served  under  h  was  evidence 
that  he  had  adopted  the  contract  made 
by  hie  fiither  j  and  therefore  he  was  en- 
titled  to  a  settlement  hy  such  fairing  and 
service,  R»  v.  Burdackj  ii.  pi-  513. 

29.  Where  the  father  agreed  with  R,  that  12. 
should  take  his  son  for  six  years,  to  teach 
him  the  trade  of  a  fmme^work  knitter,  and 
he  was  to  allow  R,  9#.  per  week  for  the 
first  three  years  for  teaching  him,  and  his 
board  and  lodging ;  held,  that  this  was  a 
defective  contract  of  apprenticeship,  -8.  ▼• 
Mount  Sorrell,  ii  pi.  5U; 

50.  Where,  by  a  parol  contract,  the  master 
agreed  to  .teach  the  pauper  to  make  stock- 
ings during  the  year,  for  which  be  was 
to  receive  two  guineas,  and  the  pauper 
was  to  have  bis  earnings,  paying  his  mas- 
ter for  the  use  of  the  frame,  &c,  and  the 
pauper  continued  in  the  service  a  year 
and  a  half,  it  was  holden  that  the  pauper 
did  not  gain  a  settlement  by  hiring  and 
service,  R.  v.  Bilborough,  ii.  pi.  981 

31.  Where  the  parish  officers  ,wi6hii^  to  put 
out  a  child  of  the  age  of  nine  years  as  ap- 
prentice, upon  the  refusal  of  his  mother, 
withdrew  her  parish  allowance,  but  two 
years  afterwards  she  not  being  able  to 
support  him,  went  to  the  parish  officer 
and  consented  to  her  son's  being  put  out, 
and  by  desire  of  the  pariah^  officer  chose  a 
master  to  whom  the  parish  offieer  agreed 
to  give  three  guineas,  &c.  and  afterwards 
all  the  parties"  met  and  went  befiNre  the 
justices,  who,  thinking  that  the  master  had 
already  a  sufficient  nunfher  of  apprenticeti 
""  refused  to  bind  the  son,  whereupon  the 
parish  officer,  declaring  that  if  he  oauld 
not  have  him  bound  tl^re,  he  would  eia&' 
where^  took  the  parties  to  an  inn,  and  pro- 
cured an  indenture,  which  was  filled  up 
and  executed,  and  the  «o«i,  wjtii'  the  mo- 
thei-'s  consent,  bound  himself  for  seven 
3'ears:  held,  that  the  sessions  were  not 
warramed  in  finding  fraud  so  as  to  d» 
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the  indenture,  J?. 
iL  pi.  515. 


III. 


TkTimBmiPimce of  ItAabitancy, 

8S.  Ao  apprendce  must  reside  40  da^s  at  an 
^pnwliec  under  the  mdeniut€»  to  gaio  a 
ttieoieDty  ABuenden  v.  Grinuficldy 

ii.  pi.  518. 

35,  Aadhegaiiifta  settlement  in  that  parish, 

ikkh  he  Mst  inhabited,  though  at  Sffereni 

ima^  for  the  space  of  40  cbiys,  R.  ▼.  6V- 

fOMifer,  ii.  pi.  5il. 

H  E«  iahtbitation  at  different  periods,  al- 

ihoigh  a  wem  setUtmenl  has  intervened, 

■9  be  oooneeted  so  as  to  make  40  days' 

JMleDoe  under  indentures ;  and  the  set- 

tjeoent,  io  such  caie,  shall  be  in  the  pa- 

nb  IB  vhich  the  apprentice  lodged  the 

Intoi^t,  H.  V,  Smdfvrd^         ii.  pi.  528. 

II  Thmfoie  if  an  apprentice  live  with  his 

avter  40  dajrs  in  A^  thte  40  days  in  B,, 

>  aal  then  one  day  in  A»t  he  is  settled  in 

ii  JL  T.  BrigfUim^  ii.  pi.  529. 

A  Where  a  female  ai)prentice  removed 

■ith  her  mistresa  into  a  different  parish, 

vhere  her  mistress  afterwards  lived  with 

Wr  MNHii4aw  as  a  lodger,  without  gain- 

•  4g  aajr  seUlement  in  the  parish,  yet  it 

•  nt  held  that  the  apprentice  gained  a 

•  Kttlenent  therein  by  inhabiting  under  the 
\  ikleBUires,  SUake  FUnun^  v.  Berry  Po- 
*f  aen^r,  ii.  pi.  523. 
iff.  Bst  where  a  boy  was  bound  apprentice 
i;  ^•eoUUr,  who  rented  a  stall  in  the  pa- 

•  fthof  A.  Oiave,  but  lodged  at  nights  in 

^ieparyi  off/.  Gi^  and  the  apprentice 

^  Mini  wiih  his  &ther  in  the  parish  of 

}  Kytec^petf;  it  was  held  that  he  could  not 

^l>B  a  settlement  in  Si,  OUi9e\  for  the 

MhUerwts  not  an  inhabitant  there  by  yir^ 

MMsf  his  stall ;  nor  in  the  parish  of  St. 

^4^  for  the  apprmtice  never  lodged 

^*p$  nor  in  the  parish  of  Whiicckapel; 

"^iiM^  be  inhabited  there,  yet  it  was 

'  '^^  pursuance  of  his  roaster's  business 

*'-^fa  the  iadeniures,   M.  v.  St,  Oiave*s 

^^*  ii-  pi.  519. 

*"^<ivhflve  the  apprentice  of  a  carpenter 

•-^asal  his  master  m  filf.  Peter"^  but  lived, 

'^f'^tBd  lodged  at  niaht  with  his  mother 

*|^.A*OiWs,  it  was  held  that  he  did  not 

^#B  s  lettlement  in  either  parish,  R.  v.  St* 

]W«  sa  the  HiH  ii.  pi.  524. 

^vdieappreotice  of  a  te/tfaring  man  live 

""'■ii  home  in  A.  in  the  day-time,  but  lie 

^>tty  ttght  OB  board  his  master's  vessel  in 

^  parish  of  ^^  he  gains  no  settlement  in 

i)  becsoic  a  man  can  only  be  said  to 

**•*  the  place  in  which  he  lies  or^ 


lodgevi  nor  in  the  parish  of  J^.,  if  it  do  not 

appear  that  his  residence  on  board  the 
ship  was  to  watch  or  to  do  some  other 
service  on  board,  for  and  on  account  of  hia 
master,  St»  Mary  Coieehurch  v.  Rade^ffe^ 

ii.  pi.  580. 

40.  But,  therefore,  where  the  apprentice  of 
a  captain  of  a  ship  belonging  to  Bridpart^ 
served  his  master  on  board  the  ship,  by 
residing  and  lodnng  therein  wbUe  she  lay 
in  the  narbour,  for  the  purpose  of  taking 
care  of  the  ship,  and  preventing  the  goods 
on  board  from  being  stolen  or  damaged,  it 
was  held,  that  as  his  residence  was  not 
casual  or  accidental,  but  serviceable  to  his 
master,  he  gained  a  settlement  thereby  in 
Bridport,  R.  v.  Burton  Braditock^ 

ii.  pi.  595. 

41.  So  a  sailor-boy  who  hired  himself  by  the 
year  to  the  boatswain  of  the  Chathaui 
hulk,  and  laid  and  victualled  conUnuaUy 
on  board  in  the  river  Medway,  while  she 
lay  at  her  moorinss,  swinging  round  with 
the  tide,  was  held,  by  such  residenci^  to 
gain  a  settlement  in  the  parish  in  which 
the  hulk  was  stationed,  and  not  in  that  in 
which  his  master  lived  on  shore,  R.  v. 
Friendsburi/,  ii.  pi.  401. 

42.  Where  a  master  mariner,  having  no  in- 
mediate  occasion  for  his  apprentice's  ser- 
vice, the  vessel  being  then  in  dock,  offered 
either  to  turn  him  over  to  another  master 
for  a  time,  or  let  him  co  back  to  school, 
and  the  apprentice  saia  he  would  go  back 
to  school,  and  learn  navigation ;  and  ac- 
cordingly did  so,  and  resided  above  forty 
days  there :  Held,  that  such  residence  was 
not  a  residence  under  the  indentures,  and 
that  he  did  not  thereby  gain  a  settlement, 
R,  V.  St.  Mary  Bredm,  Canterbury ^ 

ii.  pi.  535. 

43.  There  must  be  an  inhabitancy  forty 
days ;  for  where  the  apprentice  to  a  hosier 
serveid  him  in  the  day-time  in  his  open 
shop ;  but,  in  pursuance  of  a  covenant  in 
the  indentures,  had  his  meat,  drink,  wash- 
ing, and  lodging  ail  the  time  at  Im/atket^i 
home  in  a  Afferent  parithy  it  was  held  he 
did  not  gain  a  settlement  in  either  parish, 
although  his  master,  pursuant  to  another 
covenant  in  the  indentures,  paid  the  father 
half  a  crown  a  week  in  lieu  of,  and  in  con- 
sideration for,  his  board  and  lodging,  iSi^. 
John  Baptitt  v.  St.  Jamet,         ii.  pi.  522. 

44.  But  where  the  master  died,  and  after  the 
apprentice  had  finished  all  the  work  then 
on  hand,  the  mistress  told  him  that  he 
must  not  stay  with  her;  that  there  was  no 
more  work  to  do ;  and  that  he  might  go 
where  he  thought  proper ;  and  accordingly 
the  apprentice  went  home  to  his  father 
for  the  remainder  of  his  time ;  it  was  held 
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that  he  gained  a  settlement  in  the  parish 
in  which  the  master  lived,  R,  v.  Chick^ 

ii/pl.527. 

45.  So  if  an  apprentice,  after  a  residence 
of  forMr  days,  fall  sick,  and,  on  account 
thereof^  go  home  to  his  father's  house  in  a 
different  parish,  his  settlement  is  in  the 
parish  where  his  master  lives,  although  he 
continues  more  than  forty  days  at  his 
father's  house,  and  although,  at  the  time 
of  his  so  going  home,  the  indentures  were 
given  up,  R.  v.  7\ckfieldy  ii.  pi.  543, 

46.  For  the  residence  of  an  apprentice  vrith 
his  father,  mother,  grandmother,  or  other 
relation  or  person  in  a  different  parish 
from  his  master,  on  account  of  Ulnest, 
though  with  the  consent  of  the  master,  is 
not  referable  to  the  apprenticeship,  so  as 
to  gain  him  a  settlement  in  such  parish ; 
jR.  V*  Bamby  inthe  Marsh,         ii.  pi.  530. 

47.  But  if  the  residence  of  the  pauper  be 
not  a  casvdl  residence,  but  a  residence 
prodded  by  the  master  at  the  home  of 
the  pauper'is  relations,  for  the  purpose  of 
taking  care  of  the  pauper  as  an  apprentice, 
such  a  residence  will  gain  htm  a  settlement 
under  his  indentures,  R.  v.  Charles, 

ii.  pi.  565, 

48.  So  where  the  apprentice  of  a  captain  in 
the  coal  trade  having  gained  a  settlement 
in  Poole,  knowing  that  his  master,  who 
lived  at  Topshani,xvss  become  a  bankrupt 
and  had  absconded,  applied  to  the  agent 
and  consignee  of  the  snip  at  Poole,  for 
money  to  carry  him  baok  to  Topsham, 
where  he  went  and  resided  with  his  uncle, 
not  being  able  to  find  his  master  whom  he 
never  saw  or  served  afterwards,  it  was 
held  that  he  gained  no  settlement  in  Tops^ 
ham  by  this  residence,  because  he  never 
returned  to  his  master's  service  in  that 
parish,  R,  v.  Topsham,  ii.  pi.  531. 

49.  Where  an  apprentice  to  a  shipowner 
served  on  board  the  ship  as  apprentice  to 
the  owner,  which  ship  was  employed  in  a 
coasting  trade  from  BHdpori  Harbour,  and 
the  harbour  was  considered  as  the  home 
of  the  ship,  it  was  held  that  the  apprentice 
gained  a  settlement  in  the  parish  of  which 
the  harbour  was  a  part,  R.  v.  Burdon  Brad' 
•lock,  ii.  pi.  525. 

50.  So  where  the  apprentice  to  a  captain  of 
a  ship  in  the  coal  trade,  afler  having  served 
three  years,  made  his  last  voyage  from 
Topsham  to  Shields,  and  from  thence  to 
Poole,  where  he  remained  upwards  of  forty 
days,  and  slept  every  night  during  that 
time  on  board  the  ship  as  it  lay  along-side 
the  quay  in  the  port  of  Poole,  it  was  held 
that  he  thereby  gained  a  settlement  in 
Poole;  for  this  is  not  a  casual  or  accidental 
residence,  but  a  residence  in  the  actual' 
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employ  aad  service  of  his  master  in  his 
trade  and  business,  which  in  its  nature  re- 
quired a  shifting  residence,  i2.v.  Topdiam, 

il  pi.  551. 

51.  So  an  apprentice  who  marries  during  hii 
term,  serves  hit  master  by  day  in  one  pa- 
rish, but  sleeps  on  nights  in  a  difeiot 
parish,  gains  a  settlement  where  he  bdget  , 
the  last  forty  days,  R,  v.  Cas^eUm, 

iLpLSSe. 

52.  Therefore  where  Lon/^oifon'sgardeDer, 
who  had  served  for  more  than  a  ym 
under  a  yearly  hiring,  in  the  pimh  of  : 
Hedsor,  about  ninety-five  days  befinethe  , 
expiration  of  the  fourth  year*a  lenice,  = 
married  a  woman  of  the  parish  of  ifatey  ^ 
and  from  the  day  of  her  marriage,  ind  til , 
the  expiration  of  that  year's  senic^  , 
lodged  with  his  wife  in  ifariov  fivif; 
nights,  but  not  succeadvdly,  and  <^*t|iht 
lodge  forty  nights  elsewhere^  from 
time  of  his  marriage  till  the  expirstioi 
the  year,  it  was  held  that  his  setd< 
was  in  Marlow,  R.  v.  Hedsort  ii.  pi* 

53.  An  apprentice  who  went  to  lodge  ftL 
mother's  in  an  adjoining  parish  to  tbift 
his  master,  for  tiie  purpose  of 
cured  of  a  disorder,  but  who  cootina 
serve  his  master  all  the  time  by 
errands  for    him,    and   attending 
wanted,  gains  a  settlement  by  such 
in  the  parish  where  he  lodged,  R,  v 
ford-upon'-Avon,  n,  pL 

54.  A  parish  apprentice  and -his  master 
both  on  the  permanent  staff  of  the 
militia,  in  consequence  of  that 
stance  resided  together  with  his 
and  continued  to  serve  him  in  the 
of  B.  for  forty  days :  it  was  held,  thai 
residence  was  sufficient,  and  that  he  ' 
by  acquired  a  settlement  in  ^.,  no 
standing  they  were  both  under  the 
of  their  superior  officers  duriag  the 
time,  R,  v.  Chelmsford,  iL  pL 

55.  By  an  indenture  of  appreati 
was  stipulated  that  the  master  should 
vide  meat,  &c.  during  the  term,  ex 
the  winter  season,  woen  the  ship  to 
the  apprentice  belonged  should  be  1 
unrigged,  during  which  time  the  a] 
tice  was  to  be  maintained  by  faiBN  ^. 
friends,  the  master  paying  a  compeasBlHl 
Under  this  stipulation  the  apprenlM 
during  the  winter,  resided  with  hispai^ 
in  the  township  o£  B,  for  more  thanM 
days,  not  doing  any  woric  for  his  manj 
during  such  residence :  Held,  that  tfaisiM 
not  a  residence  under  the  indenture^  M 
conferred  no  settlementf  R.  v.  Brotton^ 

ii.  pi- 59 

56.  An  apprentice  who  lived   and  worki 
with  his  master  in  the  parisb  of /^  wfl 
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home  to  has  father  id  the  fNuish  of  R* 

eray  SahinU^,  and  slept    there  every 

Sutirdmf  ao4  Aodbf  (with  hu  master's 

\Bmt\  and  returoed  to  work  on  Monday 

Mcain^  The  apprentice  having  returned 

li»wori(  as  lifual  on  a  Mondat^^  left  his 

aflter  in  the  evening  and  never  returned : 

Hddy  that  the  sleeping  in  R,  being  merely 

bf  way  of  indulgence^  and  not  for  the 

imposes  of  the  apprenticeship,  wa^  not 

aAoeat  to  confer  a  settlement,  R.  v. 

Bkatm,  ii.  pi.  538. 

jT.  An  sporentice,  after  serving  most  of  his 

Inewiui  his  master  in  &»  olmdns  a  subse- 

<|HBt  settlement  in  H,  by  serving  another 

Mer  there  for  forty  days»  by  the  direc- 

&■  of  his  first  master,  and  beinff  then 

dbined  by  his  second  master,  tne  ap- 

fRnliee,  unltnown  to  his  first  master,  and 

^bAobi  anjr  intention  of  i etumine  into  hli 

wiee  agam,  lodged  for  one  nignt  in  the 

floe  pmsh  of  j9.,  and  then  went  and 

-  wrked  in  another  parish  for  a  month, 
•  tiO  the  espifation  of  his  term :  held,  that 

-  Aeiettiement  waa  not  brought  backtoiSf. 
^  iBcb  catual  lodging  of  the  apprentice 

ife,  J2.v.iSM«r«£ii,  ii»  pl.^33. 

Where  an  apprentice,  who  worked  and 
dipt  at  his  master's  works  in  €,,  at  weekly 
tiResy  went  with  his  iuaowledge  on  Sotur^ 
^ttd  Sundays  to  J{.,  and  slept  there, 
*u  returned  to  his  work  on  Mondavt, 
^  VBS  received  by  him,  and  on  the  &» 
afternoon  before  Shrove  Tuetday 
the  night  before  slept  at  C)  re- 
pay, and  never  returned  again 
Is  die  service,  and  slept  that  and  the  foU 
^"^  night  at  M*,  but  on  quitting  the 
1  on  Saturday  had  not  formed  any 
itioo  not  to  return^nor  had  he  on  the 
V  nor  could  be  fix  the  time  when  he 
not  to  returns  held,  that  bis 
t  was  at  C,  his  service  having 
on  his  quitting  on  Saturday ^  R.  ▼• 
',  ii.  pi.  534. 

^^Boion  who  has  been  educated  in 
yyijrig  as  an  apprentice  to  one  of  the 
•jjy>  of  the  hospital,  in  the  trade  of 
, '''^^^iiessing,  does  not  gain  a  settlement 
'*^%ldace  where  that  hospital  is  situated, 
^^*Jt  is  emtra-parochial,  CUrkenweU  t. 
***»dlt  ii.  pi.  517. 

^  IV. 

\n,     iXttAarg^ng  the  Indentures. 

^^^^J^Batures  of  apprenticeship  are  not 

-i<whaiged  by  the  bankrupt^  of  the  mas- 

•••»  -Budiigtoa  v.  SAepion  Bcchamp, 

g,  ,-  ii.  pi.  539. 

ihL**  W^^'^^c  ^  bound  to  A.  for  the 

™  Eleven  years,  and  after  a  service  of, 

"V^T^the  marter,  with  the  consent  of 


^fviuj^ 


stated  his 


the  apprentice^  deliver  up  the  indentures 
to  the  father  of  the  apprentice,  this  is  a 
discharge  from  the  apprenticeship,  R,  v. 
Si,  Mary  Kaliendar,  iL  pi.  54<\ 

62.  A  parish  apprentice  after  having  served 
several  years  runs  away,  and  during  his 
absence  his  master  dies;  after  which,  but 
before  he  comes  of  agc;,  he  lures  himself  as 
a  servant  to  another  master,  and  serves  the 
year  before  the  time  of  his  apprenticeship 
had  expired :  the  apprentice  gains  a  settle- 
roent  hy  this  hiring  and  service ;  for  the 
apprenticeship  was  determined  by  the 
death  of  the  master,  R.  v.  Eakring, 

ii.  nl.541. 

65k  Parish  indentures  cannot  be  cHscnaiged 
b^  an  iafatU  apprenUce  and  his  master  ;  for 
his  consent  for  snch  purpose  is  of  no  va- 
lidity, and  the  whole  policy  of  43  £11^  aS. 

.  §  5.  would  be  thereby  defeated,  R,  ▼• 
Auftrey^  ii.  pi.  543, 

64.  For  to  discharge  the  indentures  of  an 
infant  parish  apprentice,  the  assent  of  the 
juiHces  and  all  other  pa^es  is  necessary, 
R.  v.  Langhaniy  ii.  pi.  546. 

65.  Indentures  being  mutually  deHvertd  up, 
are  thereby  virtually  eanceiled^  R,  v.  JUck- 

fields  ii.  pi.  543. 

66.  A  parish  apprentice  bound  out  until  he 
J   shall  attain  the  age  of  twenty-four,  agrees 

with  his  master,  after  he  had  attained  the 
age  of  twenfy^one,  to  cancel  the  indentures^ 
and  they  were  cancelled  accordingly;  the 
apprentice  may  afterwards  gain  a  settle- 
ment by  hiring  and  service,  although  the 
paruh  f^floer*  did  not  consent  to  the  can- 
celling of  the  indentures,  R.  v.  Eccie$al 

RierloWf  ^'J^*  ^^' 

67.  For  the  assent  of  the  parish  officers  is 
not  necessary  to  the  cancelling  parish  in- 
dentures, after  the  apprentice  has  attained 
the  age  of  twenty-one;  and  therefore,  if 
after  that  age  the  apprentice  purchoie  of 
the  master  the  remainder  of  bis  time,  the 
apprenticeship  is  dU$okfed,  although  the  in- 
dentures are  neither  delivered  up  nor  coit- 
celled,  R.  v.  Harburtont  li.  pi.  547* 

6s.  But  the  common  indentures  of  an  infant 
apprentice  may  be  discbai^ed,with  the  con- 
sent of  all  the  parties  concerned,  R.  v. 
Weddingtouj  ii.  pL  545. 

69.  S.F.,R.Y.St.MarvKallendar,  ii.  pi.  54a 

70.  It  is  however  doubted  whether  an  infant 
can  discbarge  his  indenture^ ;  but  if  so,  the 
act  of  his  leaving  his  master's  service  and 
going  into  the  service  of  another  does  not 
discbarge  them,  Ashcroft  v.  Rertles, 

ii.  pi.  549. 

71.  Nor  are  they  dissolved  bv  his  a^eeing  to 
purchase  the  remainder  ot  his  time^  R.  v« 
Chipping  Warden,  ii-  pi.  550. 

78.  Or  bynis  leaving  his  master's  service  and 
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gmng  into  the  king^«  wnrice  with  his  mas- 
ter's consent,  R,  v.  Hindringham^ 

ii,  pi.  548. 
•73.  Where  an  infant  bound  himself  appren- 
tice for  seven  years  by  indenture,  to  which 
indenture  he  and  his  master  were  the  only 
parties,  and  after  serving  some  time,  in 
consequence  of  the  master's  running  away 
and  leaving  him,  procured  the  indenture 
to  be  given  up  to  him  with  the  master's 
consent,  and  afterwards,  during  the  seven 
years,  hired  himself  as  a  yearly  servant,  and 
served  a  year :  held,  that  he  acquired  a 
settlement  by  such  hiring  and  service,  for 
it  was  for  the  infant's  benefit  under  the 
circumstances  that  he  and  his  master 
should  be  at  liberty  to  put  an  end  to  the 

-  Indenture,  R,  v.  Mount  Sorrell, 

ii.  pi.  551. 

74.  Where  the  mother  of  an  apprentice 
whobe  time  had  not  expired,  applied  to  his 
master  to  give  him  up  to  her,  and  the  mas- 
ter hsving  consented  to  it,  and  all  having 
agreed  to  part,  the  apprentice  went  away ; 
but  the  indenture,  which  was  in  the  hands 
ot  a  third  person,  was  never  applied  for  or 
given  up :  Held,  that  the  apprenticeship 
was  not  put  an  end  to  by  this  agreement, 
although  the  master  said  that  he  would 
have  given  up  the  indenture  if  he  had  had 
it  at  the  time  in  his  possession,  and  after- 
wards refused  to  take  back  the  apprentice, 
R*  V.  SkeffingtoH^       i.  pK  660. — ^li.  pi.  552. 

75.  An  infant  bound  himself  apprentice  for 
seven  years^  and  served  three  of  them; 
having  then  quarreUed  with  his  master, 
and  the  latter  offisred  to  sell  hhn  the  re- 
fnaiDder  of  his  time  for  6i.,  the  infant  paid 
the  money,  and  went  away  and  bound 

-  himself  to  another  master  in  another  pa- 
rish :  held,  that  the  infant  had  no  power 
%b  dissolve  the  first  apprendceshin ;  the 
second  binding,  therefore,  was  invalid,  and 
no  settlement  could  be  gained  by  service 
under  it,  R.  v.  Great  Wigiiou,   ii.  pi.  SS3, 

V. 

0/  Service  with  d^erent  Masters. 

76.  An.  apprentice  may  be  bound  a  one  mas- 

•  ter  ana  serve  another ;  and  be  shall  gain  a 
settlement  in  the  parish  wher«  the  master 
lives  with  whom  he  resides,  Hoj^  Trinity 
V.  Shareditchf  h.  pi.  554. 

77.  Therefore  a  service  under  a  hiring  for  a 
ycar^  part  performed  with  the  origimd  mas- 
ter, and  the  remainder  with  a  stranger  to 

•  whom  be  had  let  his  farm,  is  good  service, 
if  there  be  no  dissolution  of  the  original 
hiring  for  a  year,  R,  v.  Ivinghoc, 

ii-  pi.  414. 
76.  So  where  a  fiurief,  after  his  apprentice 


had  served  two  yeanj  hired  faiti  out  ty  t 
verbal  agreement  to  another  master  in  a 
difierent  parish,  with  whom  he  served  the 
remaining  five  years  of  his  time,  it  wib  held 
a  good  service  under  the  indentves,  and 
that  he  gained  a  settlement  in  ^e  pwish 
in  which  he  inhabitKl  with  cuch  lecosd 
master,  St,  Olav^s  v.  AUkaUmn, 

ii  pL  J55. 

79.  8o  where  a  parish  apprentice^  after  a  ser- 
vice of  forty  days  witn  her  first  master, 
was,  by  parol  agreement,  hired  out  to  ao- 
other  master  in  a  difierent  paridn  wheie 
she  resided  and  worked  above  feity  dfeji 
previous  to  the  expiration  of  the  appren- 
ticeship, the  fii-st  master  receiving  her 
wages,  and  providing  her  with  weariog  ap- 
parel, it  was  held  tlwt  her  settlemcot  i^as, 
under  the  indentures,  in  the  second  parish, 
J?.  V.  St,  Qewgfs  Hanover  Stpuirei 

YL  pL556. 

80.  Where  a  parish  ^ppreacioe  was  assigned 
by  his  original  master  to  J,  S,,  by  aa  in- 
strument in  writing,  bat  tliere  was  no  con- 
sent of  two  magistrates :  held,  that  this 
was  not  a  lawful  assignment  under  38  Q.  3. 
c.  57.  §  7.,  but  it  was  sufincient  to  show  the 
consent  of  the  first  master  to  the  servka 
to  J,  S^  and  eonseqaendy  such  snririce 
was  good  as  a  service  under  the  originsl 
indenture,  and  conferred  »  settlement,  R* 
V.  BarlesUm^  ii.  pi.  567. 

81.  An  apprentice  assigned  by  his  maitaPs 
widow  before  administration  granted,  and 
turned  over  by  the  assignee  luider  a  parol 
agreement  to  » third  master,  guns  a  settle- 
ment by  service  with  such  third  mosler, 
under  the  original  indentures,  R»  v.  Eest 
Bridgford,  ii.  pU557. 
S.  R,  R,  V.  Tamtock,               ii.  pi.  565. 

8S.  A  parish  apprentice  whoee  indeatore  is 
delivered  to  n  second  master,  and  ail  in- 
terest in  the  apprentice  relinqnished  bjFthe 
first  master,  by  indorsement  on  tlie  isiden- 
tures,  gains  a  settlement  by  residsBg  vrith 
such  second  master,  St,  Fetrost  v.  SUk$ 
jP/f»it«f ,  ii.  pi.  5M. 

83.  A  parish  apprentice  is  bonnd  to  i4.,  and 
serves  part  of  his  time;  tlien  goes,  with 
AS  consent,  to  live  with  B,  \  then  mm 

.  away,  and  lives  with  his  mother;  is  then 
bound  out  by  j9.  to  C,  with  wkoin  be  r^ 
sides  the  last  fortv  dniys :  he  gtdns  a  setde- 
ment  in  the  parish  in  which  he  resides  with 
C,  R.  V.  Gapham^  ii.  pi.  5W. 

84.  The  master  of  a  parish  apprentice,  Xixlt 
having  sufficient  work  to  employ  her,  con- 
sentA  to  her  hiring  herself  to  another  per- 
son in  a  difierent  parish,  with  whom  she 
resides  for  above  forty  days,  amf  undl 
within  eight  da)<s  of  the  e?tpiratim  of  her 
apprenticeship,  and  then  returns  to  her 
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'  ta  fflaster;  she  nms  a  settiement  nnder 
the 'mdeotore  with  the  second  master,  R, 
T.  F^emhgtom,  ii.  pi.  560. 

S5L  Aft  infriit  parkk  apprenHee  cannot  gain 
t  frtrioBent  under  the  indentures,  by  a 
kuiag  and  terrice  to  a  second  master,  upon 
ft  apposed  discharge  of  the  indentures, 
llngn  by  the  express  consent  of  the  ori* 
gU  master,  i{.  T  Amtrey,  ii.  pi.  561. 
t$.  ia  spprentice  working  with  sereral  mas- 
ten,  inder  a  general  Seence  by  the  first 
Buter  to  serve  where  he  would,  gains  no 
Mdement  tfaerebj,  St.  Luk^t  v.  5/.  Leo- 
m^t,  ii.  pl.56S. 

fr.  An  hi&nt  parish  apprentice  is  bound  to 
siidowin  tne  occupation  of  a  farm,  until 
le  dioald  attain  the  age  of  twenty-four 
jen,  tnd  after  he  had  served  about  six 
jnn,  she  quitted  the  fiirm  to  her  son,  with 
vbon  the  apprentice  continued  to  lire  for 
lefenl  yean,  and  then  applied  to  his  mas- 
ter to  leave  the  service,  and  the  master 
toU  him  he  might  go  where  he  pleased, 
tsd  be  accordingly  went  to  the  next  sta- 
tute-^, and  hired  himself  as  a  servant ; 
tl&is  not  a  service  under  the  indentures, 
Wdhn  V.  ttoyttone,  ii.  pi.  564. 

II.  A  parish  apprentice  resides  with  his  mas- 
ter for  two  years ;  is  then  turned  over  to 
a  person  hi  another  parish,  where  he  re- 
'  Mss  above  forty  days,  but  on  his  becoming 
a  Clippie  is  sent  back  to  his  original  mas- 
ter, wno  sent  him  to  board  with  his  mo- 
ther, where  he  resided  above  forty  days, 
VBable  to  serve  his  master,  and  is  then  dis- 
(ftarged  by  the  sessions  as  incapable  of  fiir- 
'  tlicr  service ;  he  gains  a  settlement,  under 
'  Ae  indentures,  m  the  parish  in  which  his 
'  nother  lived,  R.  v.  Charies,       ii.  pi.  565, 
IpL  Btat  where  an  apprentice  was  bound  to 
IM^,  of  the  parish  of  Selhy^  where  he 
kad  slept  more  tnan  forty  nights,  but  slept 
'Ae  h]^  night   of  his  apprenticeship  at 
"Jbaafy,  at  his  grandmothers,  where  he 
'jiy  oiore  than  forty  nights,  in  conse- 
'  Jgce  of  his  being  ill  of  a  fever,  but  to 
•lih  perish  he  went  with  the  consent  of 
funster,  it  was  held  that  he  gained  no 
^Mement  thereby  in  the  grandmother's 
^^,  for  his  residence  there  was  casual, 
^  no  more  referable  to  his  npprentice- 
^  dian  if  he  had  resided  in  an  hospital 
•  prison,  R,  v.  Bamby  in  the  Marsh, 

ii.  pi.  550. 
^  If  a  Diaster  agree  with  his  apprentice  to 
^voidi  him  wim  a  loom,  and  permit  him, 
^  the  payment  of  I«.  a-week,  to  work  for 
^i^iHclf ;  a  serrice  under  this  separation 
^  another  master  in  a  different  parish 
K  a  le-vice  under  the  indentures,  altnough 
™^  80|renticc  married  in  the  interval,  M, 
▼.  ^y/tfon^  ii.  pi.  566. 


91.  The  AaMer  of  a  parish  aipprentice,  after 
a  service  of  four  years,  assitned  her  by 

garol  to  a  second  master,  with  whom  she 
ved  seven  months,  and  then  nm  away 
and  returned  to  the  parish  in  which  the 
first  master  resided,  and  lived  there  nine 
months  as  a  hired  servant  at  a  pablic- 
house,  but  without  any  express  consent 
either  of  the  first  or  the  second  master,  but 
both  of  them  knew  that  she  was  living  at 
the  pubHe-house  as  a  aervant  t  this  is  not 
a  service  nnder  the  indentures,  for  there 
must  be  the  consent  of  the  maater  either 
exprett  or  implied  in  order  to  an  appren- 
tice's gaining  a  settlement  with  another 
person,  and  the  consent  of  the  master  is 
not  implied  by  bis  knowing  where  the  ap- 
prentice resides,  R.  v.  Id^rdy  if.  pi.  567: 

9^.  Where  the  master  of  an  apprentice  told 
him  he  had  no  further  occanenfer  km,  and 
he  might  go  where  he  ptea$ed,  and  the  ap- 
prentice, hearing  of  another  master,  was 
going  to  him,  aiid  being  met  by  his  ori- 
ginal master,  and  askc^  where  he  was 
going,  answered  that  he  was  cmng  to  Vn>» 
derlSu,  his  new  master  ^  to  which  the  mas- 
ter replied,  he  might  go  there  or  tohere  he 
pleated,  it  was  held  that  ^is  is  not  such  a 
parOcidar  atseni  of  the  original  master  to 
the  service  with  UnderhUl  as  would  enable 
the  apprentice  thereby  to  gain  a  settle- 
ment, tnough  the  indentores  were  not  de- 
livered up  or  cancelled,  R.  v.  Crediton, 

ii.  pi.  575 

99,  A  parish  apprentice  was,  before  the 
passing  of  stat.  18  G.  3.  c.  47.  bound  till 
twenty-four,  and  served  till  neariy  attain^ 
ii^  twentv-one,  when  his  master,  being 
about  to  leave  the  parish,  and  no  longer 
wanting  his  service,  told  him  that  he  might 
leave  him  and  go  where  he  liked,  and  shift 
for  himself;  but  if  he  could  not  provide 
for  himself,  he  might  return  to  him ;  upon 
which  he  quitted,  and  when  he  was  about 
four  months  past  twenty-one,  bound  htm-* 

y  self  by  indenture  as  apprentice  to  another 
master  for  three  years,  and  served  with 
him  for  the  three  years.  Held,  that  he 
did  not  acquire  a  settlement  by  service 
under  the  second  indenture,  R.  v.  ^oti^, 

ii.  pi.  58 1 . 

94.  So  where  an  apprenrice  being  about  to 
man^',  told  his  master  that  he  wished  to 
provide  and  work  for  himself,  to  which  the 
master  consented,  and  said  he  might  do 
the  best  he  could  for  himself,  but  nothing 
was  said  about  the  indentures,  and  they 
were  not  in  fact  delivered  up  or  cancelled ; 
but  he  afterwards  engaged  to  work  with 
another  master,  who  toldthe  original  mas- 
ter ihnt  he  had  got  the  apprentice  at 
work ;  to  which  the  original  master  an- 
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•wered,  /  am  glad  of  U,  he  was  a  had  lad, 
and  I  cotUd  mate  nothing  of  ^m  ;  it  was 
held  not  such  a  consent  to  the  particular 
service  as  would  confer  a  settlement  with 
the. second  master,  R,  v.  St,  Helen^  Stone* 
gate^  ii.  pL  577. 

J95.  The  roaster  of  several  apprentices,  upon 
his  quitting  business^  proposed  to  assign 
all  his  apprentices,  without  mentioning 
either  their  names  or  number,  to  C,  but 
no  assignment  was  ever  made ;  the  pauper, 
one  of  the  apprentices,  was  afterwards 

•  hired  by  C  as  a  servant  for  fifty-one  weeks ; 
and  her  former  master,  on  meeting  her, 
expressed  his  approbation  of  her  having 

gone  into  the  service  of  C ;  the  sessions 
aving  found  that  there  was  not  a  particu- 
lar assent  of  the  original  master  to  ths 
second  service,  and  therefore  the  relation 
of  master  and  apprentice  never  subsisted 
between  C  and  the  pauper,  thu  Court 
thought  the  sessions  well  warranted  in 

.    that  conclusion,  R,  v.  Athby-de^a^Zouch^ 

ii.  pi.  582. 

96.  Before  the  expiration  of  the  term  of  an 

.  apprenticeship  the  apprentice  asked  his 
mistress's  leave  to  go  into  another  service, 
without  mentioning  where  he  was  going, 
the  mistress  said,  that  she  was  not  against 
it  if  he  could  better  himself.    The  appren- 

.  tice  then  went  and  hired  himself  to  A.  JS., 
in  another  parish,  for  a  year,  at  certain 
waoes.    He  then  returned  to  his  mistress, 

'  and  told  her  what  he  had  done,  and  she 
said  that  she  was  not  against  it.    The  ap- 

Erentice  then  went  to  his  new  place,  and 
ved  with  ^.^.  for  three  montns.  Held 
that  the  service  with  A.  B.  was  not  a  ser- 
vice under  the  indenture;  first,  because 
there  was  not  a  particular  assent  of  the 
mistress  to  that  service;  and,  secondly, 
because  the  service  with  A,  3.  was  not  as 
an  apprentice,  but  as  a  servant  under  a 
contract  of  hiring,  R,  v.  Whitchurch, 

ii.  pi.  584. 
.  97  If  the  master  of  an  apprentice  die,  and 
his  executors,  at  the  pauper's  reauest, 
agree  that  he  shall  ^o  and  live  witn  an- 
other person ;  a  service  of  forty  days  with 
such  person,  before  the  term  of  the  ap- 
prenticeship expires,  gains  a  settlement 
under  the  indentures,  R.  v.  SUx^land, 

ii.  pi.  S6S. 
See  also  i2.  v.  Ladoch,  ii.pl.  597. 

98.  The  express  consent  by  parol  ot  a  first 
master,  to  a  service  with  a  second  master, 
is,  for  the  purpose  of  settlement,  a  legal 
auignment  of  the  apprentice,  R,  v.  Lang" 
ham,   ^  ii.  pi.  569. 

99.  To  ^ve  a  settlj^mcnt  by  service  with  an- 
.  other  person,  it  is  suflicicnt  if  the  consent 


sent  of  the  first  master  appear  from  at* 
cumstances,  R,  v.  Bradmnchy    iL  pk  570. 

100.  The  consent  of  the  first  master  to  a  aer* 
vice  with  another  person  is  sufficient^ 
expressed  by  his  giving  the  pauper  a  char 
racter,  R,  v.  St.  Maty  Ltmielh, 

iLpl.57L 

101.  An  apprentice  cannot  gain  a  settleBient 
by  serving  another'maiter,  unless  there  be  a 
consent  of  the  original  master  to  the  psit^ 
cular  service,  for  a  mere reeommendgtiatk 
not  sufBcient,  R.  v.  Sandford^    ii.  pL  572. 

103.  But  it  is  sufficient,  altnough  the eooKot 
of  the  original  master  be  not  giveo  untfl 
the  service  with  the  second  masts  has 
commenced,  R.  v.  Bradttone,    ii.  pi.  $>IS* 

103.  And  if  an  apprentice's  first  master  ffn 
him  leave  to  get  another  master,  asd 
recommend  him  to  a  particular  pensa  ia 
the  same  trade,  and  make  an  agreement 
with  him  accordingly;  a  service  with 
such  second  master  for  two  months  pi^ 
vious  to  the  first  master's  delivering  up  tlie 
indentures,  gains  a  settlement  under  the 
mdcntures,  R.  v.  Holy  7Vui%,  Mmona, 

iL  pj*/7^ 

]  04.  So  such  a  recommendation  is  suffidenti 
although  the  master  and  the  apprentioB 
had  previously  agreed  that  upon  tae  ptf* 
ment  of  a  certain  sum  the  indentorei 
should  be  cancelled,  R,  v.  Ch^sjnng  Wv^ 
den,  li.  pi.  55(k 

105.  So  where  an'apprentice  ofiered  his  mai- 
ter  a  guinea  to  let  him  qff;  to  whidi  the 
master  acreed,  and  was  also  to  give  him^  i 
suit  of  dothes  when  the  guinea  was  paid^ 
but  the  indentures  were  not  delivered  up 
or  cancelled,  and  under  these  circmiH 
stances  the  apprentice  applied  to  his  Mv 
ginal  master  for  leave  to  serve  one  Batik' 
Aill,  who  would  not  take  him  without,  and 
the  roaster  said  he  might  go  with  idl  Aa 
heart,  and  that  it  would  be  a  good  thing  fu 
hitn  to  learn  the  trade;  on  which  he  wettl 
into  the  service  of  Battishill,  but  nera 
paid  his  original  master  the  guinea,  it  mi 
held  sufficient  to  support  the  infcrenoi 
that  the  original  master  had  assented  to  tk 
particular  service,  and,  as  the  guinea  wai 
not  paid,  the  indentures  remained  in  force 
R.  V.  Shebbear,  ii.  pi.  577 

106.  If  the  consent  of  the  executrix  of  thi 
first  master  be  in  im^tf^,  it  must  b< 
stamped  as  an  agreement,  to  render  th< 
service  with  the  second  master  efiectual 
R.  V.  SL  PauTs  Bedford,  iL  pi.  575 

VI. 
Of  certificated  ApprenHeet. 
,107.  By  9  &  loWill.S.  c.  11.  "so  person 


^4n>>^ntfiM»A^.] 


MOBST. 


inhthiting  under  a  certificate  shall  gain  a 
aetdement  by  apprenticeship/' 

108.  By  IS  Ann.  c.  18.  **  apprentices  to 
certificated  pemns  shall  not  thereby  gain 
ft  settlenieut> 

109.  Bj  53  Q.  5.  c.  S4.  **  no  apprentice  to  a 
penon  certificated  from  a  benefit  society 
ibD  thereby  gain  a  settlement," 

2ia  An  apprentice  assigned  by  a  certificate- 
■B  to  a  master  living  in  another  parish 
pha  a  settlement,  R,  v.  Petham^ 

ii.  pi.  585. 
III.  Bnt  he  must,  in  such  case,  inhabit  forty 
hy%  nnder  the  indentures  in  such  other 
pmb,  R.  y.  Buhopgidet  ii.  pi.  587. 

Its.  So  an  apprentice  who  inhabits  with  his 
for  forty  days  under  the  inden- 
gains  a   settlement,  although   his 
afterwards   obtains   a  certificate, 
R.  ▼.  CfysAydon^  ii.  pi.  586. 

115.  Bat  tf  an  apprentice  be  bouna  to  a 
Jreemgrn^  and  before  a  service  of  forty  df^rs 
under  tbe  indentures  the  master  receive  a 
certificate,  tbe  apprentice,  by  the  subse- 
qoent  serrice,  cannot  gain  a  settlement, 
fiL  Cmtkberes  v.  WetUmry^         ii.  pi.  588. 
114.  If  a  certificated  man  have  a  son  born 
under  the  certificate,  and  the  certifying 
parish  bind  out  such  son  as  an  apprentice 
»a  third  parish,  the  son,  by  serving  under 
'    the  indenture,  gains  a  settlement  in  such 
thiid  parish,  notwithstanding  his  father's 
certificate^  R,v,SIion^  ii.  pi.  59. 

115L  The  aon  of  a  certificated  person  who 
ii  bound  an  apprentice  in  the  certificoicd 
ftriiky  may,  on  his  indentures  being  can- 
celled, bind  himself  apprentice  in  a  dif- 
firewi  parukt  and  if  he  gain  a  settlement 
aader  tbe  second  indentHres,  he  may  af- 
terwards gain  a  settlement  by  hiring  and 
service  in  the  parish  to  which  his  father 
vas  certificated^  R.  v.  WeddmgUm^ 

ii.  pi.  591. 

fiiL  An  apprentice  to  a  certificate-man  in 

i.  lemored  voluntarily  with  his  master  to 

IL where  be  continucMl  forty  days;  he  af- 

taairds  married  a  woman  living  in  C,  but 

OMimied  to  serve  his  master  by  day  in  B, 

Md'to  lodge  with  his  wife  in  C.  until  tbe 

tarn  of  his  apprenticeship  expired :  and  it 

M  held  that  he  gained  a  settlement  in 

tUi  case,  notwithstanding  tbe  certificate, 

&  V.  SpatUmdy  ii.  pi.  589. 

117.  An  apprentice  who  has  served  three 
years  out  of  four  to  9i  freeman  cannot  gain 
a  settlement  by  serving  the  remainder  of 
his  time  to  a  cetUficaU'man^  although  in  a 
difierent  parish,  and  with  the  consent  of 
his  original  master,  Romtey  St,  Michael's, 

ii.  pi.  590. 

118.  So  where  A,  was  bound  a  parish  ap- 
pvcaiice  to  R.  a  certificated  man^  and  was 
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assigned  by  him  to  C,  tifreamany  living  in 
tbe  same  parish,  with  whom  he  lived 
more  than  forty  days,  and  it  was  held  that 
he  gained  no  settlement  thereby ;  for  the 
ISAnn.  C.18.  expressly  says,  *' that  no 
apprentice  of  any  person  who  is  certifi- 
cated shall  gain  a  settlement  6y  virtue  of 
such  appretUioeship  or  binding;"  and  as 
A.  could  not  have  gained  a  settlement 
under  R^  he  cannot  do  it  under  C. ;  the 
legislature  merely  intending  that  no  act 
whatever  jof  this  sort  done  by  a  certificated 
man  should  help  to  burthen  the  parish 
to  which  he  is  certificated,  R.  v.  Hinckley, 

iL  pi.  593. 

119.  If  an  apprentice  be  bound  to  a  certifi- 
cate-man in  the  parish  of  A,  and  the  cer- 
tifying parish  give  the  master  a  new  certi- 
ficate to  the  parish  of  j9.,  the  apprentice 
gains  a  settlement  by  serving  his  master 
the  last  forty  days  of  his  time  in  the  parish 
o(A,  R.  v.  St.  Peter's  Derhy,    ii.  pi.  592. 

120.  The  apprentice  of  a  master  living  at  A,, 
who  has  a  certificate  from  ^.,  but  not  deli- 
vered*to  the  parish-officers  of  A.,  may  gain 
a  settlement  by  such  apprenticeship,  R,  v. 
Wensley,  ii,  pL594. 

121.  A  certificate  extends  to  a  wife,  though 
the  marriage  was  after  it  was  granted,  and 
no  apprentice  of  such  wife  alter  the  bus* 
band's  death  can  gain  a  settlement  in  the 
certificated  parish,  R,  v^Jiamptfrn, 

ii.  pL595. 

122.  The  son  of  a  certificated  person  cannot 
gain  a  settlement  in  the  certificated  parish 
by  apprenticeship^  though  the  father,  to 
whom  the  certincate  was  given,  died  six 
months  before  the  apprenticeship  expired, 
R.  V.  Alfretam,  ii.  pL596. 

123.  Nor  can  an  apprentice  to  tbe  son  of  a 
certificated  person  ^in  a  settlement  by 
such  apprenticeship,  if  his  master  continue 
to  reside  in  the  certificated  parish  with  his 
mother  afler  his  fiither's  death  as  part  of 
her  family,  although  he  is  of  age,  and  is 
cariying  on  business  for  himself;  such 
circumstances  not  amounting  to  emancip- 
ation, R.  V.  Sowerby,  ii.  pi.  597. 

VIL 

Evidence  of  Apprenticeship, 

124.  The  sessions  may  receive  parol  evi- 
dence of  an  apprenticeship  in  order  to 
draw  a  conclusion  of  the  fact  that  the 
binding  was  by  indenture,  i2.  v.  JSasi 
Knoyle,  ii.  pi.  598. 

125.  Where  the  sessions  presumed  that  an 
indenture  of  apprenticeship  executed  thir^ 
years  before,  and  under  which  the  appren- 
tice had  regularly  served  his  time  for  seven 
years  when  the  indenture  was  given  up  to 
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him  and  proved  to  be  lo«t,  and  idien  the 
parish  in  which  he  wat  settled  under  such 
indenture  has  relieved  him  for  the  last 
twelve  yean,  was  properly  gUtmped  in  pro- 
portion to  the  apprentiee*8  fee  of  1 2iL  re- 
ceived bv  the  master,  the  court  of  king's 
bendi  held  the  presumption  right,  and  con- 
firmed the  iuclgroent  of  the  sessions,  al- 
though the  deputy  register  and  comptroller 
of  the  stamp  auties  proved  that  it  did  not 
appear  in  the  office  that  any  such  inden- 
ture had  been  stamped  or  in»olled  during 
that  period,  R,  v.  Limg  Bnekby, 

i.  pi.  658. 

196.  But  if  the  indenture  be  in  existence, 
the  kidenture  itself  must  be  produced ; 
for  beine  in  vrridng,  that  is  the  best  evi- 
dence of  the  fact  of  iHnding,  R,  v.  Hoi' 
heehy  ii.  pi.  599. 

197.  And  therefore,  before  parol  evidence  is 
received,  it  must  appear  that  the  inden- 
tures are  destroyed,  or  cannot  be  foand 
or  produced,  R,  v.  St.  Heien^tt  ii.  pi.  600. 

198.  A  soldier,  being  examined  under  the 
mutiny  act  respecting  his  settlement,  de- 
posed, that  he  had  been  bound  an  appren- 
tice to  R,  and  had  lived  with  him  five 
years ;  and  his  ^rife,  on  her  examination 
by  the  eesstons,  deposed,  chat  she  had 
heard  him  declare  the  same ;  this  exam- 
ination, confirmed  by  the  parol  testimony 
of  his  wife,  is  good  proof  ot  an  apprentice- 
ship, R.Y.SU  MichaePt^  Bath^  li.  pi.  601. 

199.  A  respondent  parish  intending,  on  an 
appeal,  to  prove  a  settlement  by  reason  of 
mibsisting  mdentores,  ga?e  notice  to  the 
appellants  to  produce  it ;  but,  on  its  being 
produced,  the  respondents  had  no  evi- 
dence to  prove  the  sealing  and  delivery; 
and  it  was  held,  that  as  the  deed  came  out 
of  the  hands  of  the  opposite  party,  after 
notice  to  produce  it,  it  must  be  taken 
prima  facie  to  have  been  duly  executed, 
R,  V.  Middlezoy^  ii.  pi.  602. 

1 50.  Parol  evidence  may  be  given  to  shew 
that  indentures  once  existea  and  that  they 
tire  lost  or  destroyed,  R.  v.  CatHetcny 

ii.  pi.  605. 

151 .  And  then  the  sessions  may  presume  that 
they  were  stamped  and  the  duty  paid,  R, 
Badby^  i.  pi.  649. 

152.  An  agreei!ient  between  the  first  and 
second  master  cannot  be  given  in  evidence 
if  not  stamped,  nor  can  parol  evidence 
thereof  be  given,  R,  v.  St.  PattPs,  Bedford, 

ii.  pi.  604. 
1 55.  But  parol  evidence  of  an  independant 
fact  may  be  received,  though  it  shews  an 
tmstamped  agreement  intended  for  an  ap- 
prenticeship, R,y.  Laindon       n.  pi.  605. 


iSgmimtifjfRim. 

SETTLEMENT  BY  ESTATE. 

I.  TheSUUuiet. 
IL  neJSsimte. 

III.  The  Faitte. 

IV.  The  Readout. 
V.  Of  Certijkaiei. 


I. 

Cfihe  Slatutet, 
1.  By  9G.  1.  C.7.  §5.  **  no  person  shall  gab 
a  settlement  by  virtue  or  anypwckate  of 
any  estate  or  interest  whereof  the  consi- 
deration for  such  purcbasedoth  notanoaot 
to  the  sum  o^thirtu  pounds  bona  fide  pud, 
ibr  any  larger  or  further  time  than  9odk 
person  shall  inhabit  such  estate." 

II. 

OfUte  Esfaie. 

9.  An  estate  for  life  or  of  inheritaQoe,tlMig|i 
under  ten  pounds  a*year,  will,  by  a  lea- 
dence  thereon  of  forty  days,  give  t  settle 
raent,  Harrow  v.  Edgwarcj       ii.  pi.  608. 

5.  If  a  man  die  possessed  of  a  lease  for  yean, 
and  his  nest  of  km  enter  and  reside  upon 
the  demised  premises,  he  does  not  tfaerebf 
gain  a  settlement  until  forty  days  after 
confirmation  of  his  title  by  obtaioing  let- 
ters of  adminiitratioD,  South  Sydenkom^. 
Lamerton,  iL  pi.  619.  & 

4.  A  sole  next  of  kin  has  such  an  eqnitabfe 
interest  in  a  leasehold  teneaaeot  of  the  ia- 
testate,  that  ^e  ^ains  a  settlement  by  re- 
siding forty  days  in  the  same  paiisb,  afttf 
the  intestate's  death,  before  adininistiatioa 
granted  to  her,  jR.  v.  Horsley,     n  pi.  64& 

5.  Where  an  emancipated  son  lived  with  Iw 
father  in  a  cottage  of  the  yearly  vahie  ol 
50«.,  and  worked  as  a  day  labourer' foi 
himself,  of  which  house  hisfiithertbeaand 
for  many  years  before  was  possessed  fiM 
the  residue  of  a  term  o£  years  detemiii' 
able  on  lives,  and  whereof  he  died  so  po» 
sessed  without  a  will,  and  the  son,  aftei 
the  death  of  his  father,  and  having  a  hn> 
ther  then  living,  with  whom  be  diridec 
the  eti^ts,  continued  to  live  on  the  eslali 
for  many  years,  but  did  not  take  out  letter 
of  administration  until  after  the  lease  ex- 
pired,  it  was  held  he  dfid  not  thereby  p^ 
a  settlement ;  for  not  having  taken  ooi 
administration,  his  right  to  the  estate  neiti 
vested,  and  there  was  no  time  during  du 
contimianoe  of  the  lease  that  be  was  forQ 
days  irremovaUe,  R,  v.  Widworiha, 

ii.  pl.61S 

6.  So  where  an  estate  was  demised  to  J*>bB 
executors,  administrators,  and  assigns,  fo< 
ninety-nine  yeanj,  if  the  said  A*  and  iKi  ■■ 
wife,  and  C  his  brother,  or  any  or  eithei 
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of thea^ ibaald  n  long  Ihre;  and  A,  died 

■UitBte^  learing  JB.  his  wife,  and  four 

dildreo;  wad  B,  tlie  wife,  after  a  resi- 

tece  of  fbttT  dayiy  sold  the  remainder  of 

t)K  tcna,  Bod  after  inch  sale  took  out  ad- 

miiiirtiHioo  of  the  estate  and  effects  of 

herMnod;  the  court  heki,  that  as  the 

dUm  were  entitled  to  two-thinki,  the 

tUow  ms  not  properly,  and  in  the  sense 

•f  the  cases,  the  swrnerf^im;  and  the 

thole  interest  not  Testtng  in  her  for  her 

own  OM^  she  did  net  gain  a  settlement  by 

nadesce  on  this  estate,  as  she  had  not 

ttfcn  out  letters  of  administration  to  her 

hafaood  vfaile  it  continued  in  her  posses - 

MS,  R,  T.  North  Curry ^  ii.  pi.  6d  I . 

7.  M  vhere  a  ftither  died  intestate,  leaving 

n  drildreo,  and  was  at  the  time  of  his 

Ml  possessed  of  a  tenement  for  the  re- 

■nader  of  a  term  of  ninety-nine  years  de- 

ienniiiable  on  the  death  ot  himself  and  his 

dfat daughter  then  living,  and  the  dangh- 

tv  took  possession  of  the  estate,  and  re- 

■ded  tkereon  for  more  than  forty  days, 

hotneitker  she  nor  any  other  person  ever 

sdnniifered  to  the  estate  and  effects  of 

horfttther;  the  Cowt  said, that  there  is  a 

gnst  diflenmce  between  a  sole  next  of  kin, 

tod  irbere  several  persons  in  equal  degree 

hm  all  of  them  an  equal  right,  R.  v.  CM' 

ifelfw,  ii.  pi.  617. 

t.  ihit  this  point  does  not  appear  to  be  set- 

litd;  for  by  Asbhubst,  Juitiee  in  R,  v. 

^frtk  Cwrry^  more  has  not  be  said  at  any 

tms  by  the  Court,  even  in  the  case  of  one 

iolelj  entitled  in  every  sense,  than  that 

auh  a  ease  would  deserve  consideration, 

I^v.ATorfft  Curry y  ii.  pi.  621. 

*•  if  a  widow  become  possessed  of  the  re« 

Mder  of  a  long  term  of  years  as  admi- 

Mstriz  of  her  husband,  and  demise  the 

the  (Menrises,  exeept  **  one  bay  of  building 

M  a  leeftowe  for  a  habitation  for  her- 

'  ^  for  twcntv-ftmr  years,  at  a  pepper- 

^rent,  and  live  in- the  part  of  the  pre- 

^  10  reserved  and  many  again ;  her 

J^hnd  gains  a  settlement  by  ronding 

%dayB  on  this  part  of  the  estate,  Mwrp- 

h^'QtmMorougkj  n.  pi.  609. 

^««  konse  be  vested  in  trustees  to  the 

*N«le  use  of  a  wife,  with  the  usnal 

CMoss  that  her  receipt  shall  be  a  discbarge 

^  the  trustees  for  the  rents  and  profits, 

■d  that  the  ients  should  not  be  subject  to 

the  huAand's  debts,  yet  the  husband  gains 

t  itttleMent  by  residing  forty  days  on  this 

"Jte,  ii.  ▼.  Ofi^mrehy  ii.  pi.  656. 

11  •  So  aho  where  the  pauper  married  a  wo- 

■■>  who  was  then  ana  had  been  three 

y»n  before  in  possession  of  a  house  and 

eD»  which  nad  been  gpven  to  her  by 
I7  ^  fiicnd  who  bad  been  owner  of 


the  premises  for  upwards  of  thirty  years 
before,  and  in  which  the  pauper  and  his 
wife  lived  for  seventeen  years  after  their 
marriage,  without  paying  any  rent  or  be- 
ing interrupted  in  the  enjoyment  of  it  by 
the  lord  of  the  manor  or  any  other  petson, 
it  was  held  that  be  gamed  a  settlement  by 
residing  on  this  estate^  R.Rr0nguiyH, 

ii.  pi.  625. 

19.  But  a  mere  right  of  dower  will  not  give 
a  settlement  to  a  second  husband,  JB.  v. 
Paimwiek,  ii.  pi.  627. 

13.  So  the  executor  of  a  tenant  from  year 
to  year,  of  an  estate  under  1  Ol.  a-year,  may 

Sin  a  settlement  by  residing  on  it  forty 
ys,  though  he  do  not  piove  the  will,  J?. 
Y,  Stone,  iL  pi.  640. 

M.  A  man  posse saed  of  a  term  of  years  de- 
vised the  premises,  and  all  his  other  estiAe, 
both  real  and  personal,  to  his  son,  his 
heirs,  executors,  administralofi»  and  as- 
signs, on  condition  that  he  pay  a  certain 
annuity  to  his  mother,  and  made  his  son 
sole  executor;  the  son,  after  probate  of 
the  will,  gains  a  settlement  by  a  residence 
of  forty  days  on  the  leasehold  premises, 
althov^h  it  do  not  appear  that  the  annuity 
was  paid,  R»  v.  Sundruk,  ii.  pi.  6 1 1  • 

15.  But  where  the  pauper's  grandmother  had 
left  him  an  annuity  of  lOl.  payable  out  of 
her  estate,  and  died  possessed  of  personals 
to  the  amount  of  32/.  and  an  estate  lor 
vears  determined  on  his  mother's  death ; 
his  residence  on  such  estate  gains  no  set- 
tlement, R,  v.  StoekUy  Pomroy, 

iL  pi.  628tf 

16.  But  the  family  of  a  man  who  has  an  es- 
tate from  year  to  yeor  eaaaot  be  removed 
therefrom  while  bis  interest  eontinaes, 
R,  V.  Leeisy  ii.  pi.  612. 

17.  But  the  remainder  of  a  term  purchased 
for  47^  is  a  sufficient  estate  to  confer  a 
settlement,  R,  v.  Stamfieid,        iL  pi.  614. 

18.  But  a  wife  in  such  case  cannot  be  re- 
moved, although  the  estate  on  which  she 
resides  is  not  her  own»  but  her  husband's^ 
R,  V.  Ayikrop  Roodhgj  ii.  pL616. 

19.  The  son  and  heir  ofa  tenant  by  cawrtetj^ 
of  an  estate  of  4/.  a*year  cannot,  after  his 
father's  death,  be  reroovted  from  bis  resi- 
dence on  such  estate  to  another  place  of 
settlement  which  his  fiither  nad  gained  by 
renting  a  tenement  of  above  10/.  a^year, 
R.  V.  Hatfield,  iL  pi.  619. 

90.  So  if  a  man  devise  an  estate  to  trustees 
to  be  sold  to  pay  debts,  and  to  divide  the 
surplus,  if  an^,  between  A,,  JB,,  and  C, ; 
A.  has  an  eouitable  interest  in  the  estatCj^ 
and  by  residing  thereon  forty  days  gains  a 
settlement,  R.  v.  fVioeiinghmm, 

ii.  pi.  651  • 

'  21.  The  widow  of  a  man  who  dies  seised  of 
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n  house  gains  a  settlemeat  by  residing 
thereon  for  forty  days  in  right  of  her  dower, 
R,  ▼.  Pamswiek^  ii.  pi.  637. 

SS.  A  widow,  before  assignment  oi  dower, 
has  not  such  an  interest  in  the  land  of 
which  she  is  dowable  as  to  be  irremovable 
from  the  parish  in  which  the  land  lies, 
R.  v.  Nwrthweald  Bauett,  ii.  pi.  66S. 

8^.  A,  purchased  a  cottage  vrith  a  small  piece 
of  ground  for  five  pounds,  and  lived  in  it 
with  his  family  under  a  certificate  till  his 
death,  leaving  his  widow  and  four  children 
in  the  premises,  where  they  afterwards  re- 
sided for  ten  weeks,  the  eldest  son  being 
nineteen  years  of  age,  when  being  seized 
with  the  small  pox,  the  widow  became 
chargeable  to  the  parish,  and  it  was  held 
that  the  parish  was  bound  to  maintain  her^ 
for  that  she  was  residing  irremovabiy  on 
this  estate  for  more  than  forty  days,  which 
gave  her  a  settlement  in  the  parish,  R.  v. 
Long  Wittenham^  ii.  pi.  55. 

94.  A  woman,  on  her  marriage  with  the  copy- 
holder of  a  manor  where  widows  are  en- 
titled to  freebenchj  gave  a  bond  that  the 
son  of  her  intended  husband  by  a  former 
wife  should  have  possession  of  part  of  the 
copyhold  estate  after  the  death  of  her  hus- 
band, on  condition  of  his  repairing  the 
part  of  the  house  reserved  for  her;  and 
after  the  death  of  her  husband  delivered 
up  the  possession  to  the  son  according  to 
the  bond ;  the  son  gained  a  settlement  by 
forty  days'  residence  on  this  estate,  R,  v 
Itopen,  ii.  pi.  635. 

S5.  If  a  man  build  a  cottage  upon  a  waste 
without  licence,  and  after  thirty  years'  en- 
jojrment  without  any  molestation  from  the 
lord  of  the  manor,  it  descends  to  his 
daughter,  she,  or,  if  married,  her  husband, 
eains  a  settlement  by  residing  thereon  for 
forty  days,  although  there  appear  to  have 
been  no  original  grant  of  the  ground  on 
vrhich  the  cottage  was  erected,  Atkbritile 
V.  fVylev,  ii.  pi.  610. 

96.  So  wnere  a  son  continued,  after  the 
death  of  his  father,  thirty  years  in  pos- 
session of  a  cottaee  built  on  the  waste, 
paying  an  ackDowIedgment  of  2«.  6d.  a- 
year  to  the  lord,  it  was  held  he  thereby 
g|ained  a  settlement,  although  the  posses- 
sion was  not  adverse,  M,  v.  Garwayy 

ii.  pi.  693, 

S7.  So  where  a  man  without  licence  built  a 
cottage  on  the  waste,  and  lived  in  it  nine- 
teen yeara  and  a  half  without  interruption, 
and  a  year  afterwards  was  ejected  by  a 
mortgagee  to  whom  he  had  pledged  it  for 
ISL,  and  then  sold  it,  it  was  held  that  he 
gained  a  settlement  by  residing  on  this  es- 
tate for  forty  days,  al\er  he  had  been  in 


possession  of  it  for  twenty  yean.  It  v. 
Bittan,  iL  pU  6S4. 

Same  point,  R.  v.  Brungwyu^  iL  pl.6S5. 

28.  So  a  cottage  built  on  a  spot  of  grouiid 
given  to  the  father  of  the  pauper,  sad 
which  had  continued  uninterruptedly  ia 
the  family  near  twenty  years,  is  a  sufficient 
estate  to  confer  a  settlement,  M,  v.  Butter* 
ton,  ii.  pL<»41. 

29.  If  the  mortgagee  of  several  houso^  sfter 
recovering  possession  in  ejectment,  pefiiit 
the  mortgagor  to  inhabit  oneof  themfiMra 
particular  purpose,  the  mortgagor  gans  no 
settlement  by  such  residence,  for  be  ms 
not  in  possession  as  mortgagor,  JB.  t. 
Catherington,  ii.  pi  636. 

50.  If  a  man  who  is  insolvent  has  convcfed 
his  estate  to  trustees  for  the  payoieat  of 
his  debts,  and  afterwards,  before  the  tnist 
is  performed  get  fraudulently  into  poi- 
session,  a  residence  of  forty  days  will  not 
gain  a  settlement,  R.  v.  St,  MicluiPi, 
Bath,  ii.  pl.6S». 

51.  A  cottage  was  leased  for  99  yean,  db* 
terminable  on  lives,  purchased  by  the  pin- 

Eer's  wife  before  aiarriage,  and  io  die 
fetime  of  her  firal  husbeind,  coav^dl 
by  them  to  a  trustee,  in  trust  that  he 
should  by  sale  or  mortgage  raise  10^  fiv 
the  benefit  of  the  parish,  by  whom  the 
family  had  been  before  relieved  to  thst 
amount,  interest  and  chai^ges,  and  after 
paymentof  the  same  in  trust  to  reassigB  the 
premises :  the  parties  always  continued  in 
possession,  anct  it  did  not  appear  whether 
the  money  was  ever  paid,  or  what  was  the 
value  of  the  cottage,  and  it  was  held  that 
on  the  death  of  the  first  husband,  the  paih 
per,  who  married  the  widow,  gained  a 
settlement  by  residing  forty  days  in  the 
cottage  of  which  she  had  retained  the  po^ 
session ;  for  the  conveyance  amounts  to  aa 
more  than  a  mort^a^ ;  and  the  morttfgtf 
continued  in  possession  without  (rma,  S* 
V.  Edington,  iL  pi.  64& 

59,  But  wnere  a  pauper  purchased  a  le«0* 
hold  tenement  ior  less  tnan  50/.,  and  after- 
wards conveyed  the  whole  term  to  one  in 
trust  to  let  the  prembes,  and  out  of  the 
rents  and  profits  to  repay  himself  10^  «^ 
vanced  thereon,  and  tiien  to  apply  the 
rents  and  profits  to  the  separate  use  of  the 
pauper's  wife  duiins  her  life,  and  after- 
wards to  the  pauperis  own  use  for  life,  if 
he  survived  her,  and  afterwards  amoitttt 
their  children,  and  the  trustee  su&red  the 
pauper  to  continue  to  reside  in  the  hoHse 
for  above  forty  days,  until  becoming 
chai^geable  to  the  parish,  he  was  remove^ 
it  was  held  that  he  gained  no  settkoient 
by  such  residence  i  for  he  bad  no  temam- 
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ii^  iotefeit  ID  him  at  the  time,  but  at  most 
a  doubtfbl  and  contingent  future  interest, 
it  being  oncertain  whether  the  10^.  would 
be  ever  paid  ofl^  and  eren  if  it  were,  it 
vould  ootgrre  bim  any  right  to  reride  upon 
tfaepranises,  R,  7.  TitrrarU  Lawncetton, 

ii.  pi.  644. 
33L  Bdbie  die  statute  9G.  I.  c.7.  §  5.  a  per- 
m  sdnitted  into  a  copyhold  for  life, 
Ihngfa  only  worth  95«.  a*year,  gained  a 
Mdeoeot  hf  residing  on  such  estate  for 
fifty  dsjri,  Harrow  v.  Edgeware^ 

ii.  pi.  608. 
RflMflDce  the  statute,  where  the  father 
rf  tbe  pauper  surrendered  to  him  a  copy- 
Mi  ertate  of  25«.  ap>year,  to  which  he  was 
adntted  and  lived  uponr  it  for  a  year,  it 
itffteJd  to  be  a  purchase,  though  the  party 

eno  money  for  it,  and  therefore  that 
endeace  thereon  cfid  not  gain  him  a 
Kttlenent,  R,  r,  SawMdgeworth, 

iL  pi.  657.  n. 

S&  But  the  principle  upon  which  this  case 
vas  determined  is  denied,  R,  t.  UfUm^ 

ii.  pi.  697. 

M-  A  grant  of  a  copyhold  with  l«.  fine,  U. 
koiot,  and  U.  rent,  is  a  purchase  withip 
«G.!.  c.7. 1 1.,  R,  ▼.  WarUmgUm, 

ii.  p).654. 

(T.  The  mother  of  an  infant  copyholder 
vider  14,  was  holden  to  be  guardian  by 
b»  of  the  copyhold,  there  being  no  cus- 
ten  of  the  manor  for  appointing  a  guar* 
<bo,  and  therefore  eotitled  to  reside  irre- 
Boveably  on  the  estate,  JS.t.  W^, 

ii.  pi.  659. 

A*  The  taking  a  grant  of  a  licence  from  the 
bid  of  a  manor  to  erect  a  cottage  on  a 
piece  of  land,  rendering  an  annual  rent  of 
l0i.6d.  as  a  quit-rent,  and  also  a  grant  of 
tfieeace  to  inclose  a  piece  of  ground  for 

'I  garden  to  the  said 'cottage,  both  being 
|vts  of  the  waste,  and  building  a  cottage 
^hcTBon,  and  residing  in  it  a  year  and  hcdf, 
2^  held  not  to  confer  a  settlement ;  this 
teg  a  licence  only,  and  not  a  grant  of  any 
ilrest  in  land,  R,  ▼.  Hwndon-on'ihe'Hul^ 

ii.  pi.  654. 

^  i.  buitt  a  house  on  the  waste  of  a  manor 
^ficence  from  the  lord,  resided  in  it  two 
Tw^and  then  sold  it  to  B,  The  latter 
*'>M  it  to  C  for  50/.,  but  no  conveyance 
*■  executed.  C  resided  in  it  five  years, 
^  paid  \s,  per  annnm  rent  to  the  lord, 
Md  then  sold  his  interest.  No  advene 
<^was  made:  Held  that  though  C,  paid 
Hjonsideration  ofSoL  when  he  purchased 
™  interest,  he  did  not  acquire  by  pur- 
*"■«  an  interest  or  estate  sufficient  to 
*»fer  a  settlement  within  stat.  9  G.  l .  c.  7. 
S^^'^' HagwortMngham^        ii.  pi.  660. 

W.  Where  there  is  no  cu8ton>  for  that  pur- 
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pose,  the  lord  of  a  manor  cannot  itoake  a 
new  grant  of  a  copyhold ;  and  if  he  docs, 
the  grantee  acquires  thereby  no  settlement 
by  estate  .*  held  also,  that  a  grant  by  the 
law  of  copyhold  land,  paying  a  yearly  rent 
of  Sr.  ed.  (which  rent  in  a  subsequent  part 
was  called  a  quit-rent)  is  a  purchase  with- 
in 6Gfeo.  1.  c.  7.,  and  being  under  50^, 
confers  no  settlement,  R,  v.  Homchurch^ 

ii  pi.  657. 

4 1 .  One  who  is  resident  on  an  estate  granted 
to  him  for  lives,  in  consideration  of  two 
guineas  fine,  and  one  shilling  rent,  cannot 
be  removed  therefrom  though  actually 
chargeable;  but  it  seems  that  he  cannot 
gain  a  settlement  by  forty  days  residence 
as  on  his  own  estate  under  9  G.  1.  c  7.  §  5. 
the  consideration  being  under  50/.  R.  v. 
MarUey^  ii.  pi.  645. 

42.  A  conveyance  from  a  father  to  his 
daughter,  in  consideration  of  natural  love 
and  affection,  of  the  residue  of  a  term,  is 
not  a  purchase  within  9  G.  1 .  c.  7.  and^ 
therefore,  a  residence  thereon  of  forty  days 
will  gun  a  settlement,  although  the  origi« 
nal  consideration  paid  by  the  father  vrat 
only  S0#.,  R.  v.  Marwood,        ii.  pi.  615. 

45.  For  the  9  G.i.  c.7.  $  5.  was  only  intend- 
ed to  prevent  persons  who  made  small 
purchases  for  pecuniary  considerations 
from  gaining  a  settlement,  but  a  donation 
from  a  father  to  a  child,  does  not  come 
within  the  statute,  and  therefore  a  gifl  in 
consideration  of  natural  love  and  affection 
and  of  ten  p<mnds,  the  estate  being  worth 
fifty,  is  not  a  purchase  within  it,  R,r, 
Ufion,  ii.  pi.  657. 

And  R.  V.  Inf^eten,  ii.  pi.  691  • 

44.  So  if  a  woman  purchase  an  estate  under 
50/.  and  merry,  it  is  sufficient  to  give  an 
original  settlement  to  the  husband,  and  a 
denvative  settlement  to  the  wife,  although 
insufficient  to  have  given  her  one  in  her 
own  right,  R.  v.  Ihttngitm^         ii.  pi.  699/ 

45.  A  devise  is  not  a  purchase  within  9  G.  1  • 
c.  7.;  and  therefore  if  an  estate  be  devised 
to  the  wife  of  a  certificate-man  for  her  life, 
and  they  enter  into  and  reside  upon  the 
same,  they  thereby  gain  a  settlement,  Jt. 
Y,Shenst<m,  ii.  pi.  618. 

46.  A  father  having  purchased  a  tenement 
for  less  than  50/.  devised  in  trust  to  be  let 
tQ  farm  during  his  daughter's  life,  and  to 

.  pay  her  the  rents  afler  deducting  the  ex- 
pences :  held  that  by  forty  day«  residence 
thereon,  by  permission  of  the  trustee,  after 
her  fathers  death ,  she  gained  a  settlement, 
R.  v^Hohn  Bait  Waver  Quarter, 

ii.  pi.  650. 

47.  So  the  remainder  of  «  term  of  yean 
.     devised  to  four  executors,  is  a  sufficient 

estate  to  give  any  of  them  who  reside 
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theraoa  for  forty  4%^%  a  settlement  ia  the 
parish,  R,  Y.  Utiogcier,  ii.  pi.  620. 

48.  So  also  where  a  person  was  possessed  of 
cottage  and  six  acres  of  land,  under  the 
yearly  value  of  10/.  which  he^held  as  te^ 
fumt  from  year  to  year^  and  diec^  making 
the  pauper  his  executor  in  trust  to  divide 
the  property  among  the  testator's  children, 
and  the  executor  entered  and  resided  on 
the  premises,  it  was  held  a  suf&cient  estate 
to  gain  him  a  settlement  in  the  parish,  12.  v. 
Sione,  ii.  pi.  640. 

49.  So  a  cottage  devised  to  a  son  with 
directions  that  his  father  and  sister  should 
have  feee  liberty  to  dwell  therein  during 
their  iives^  is  a  sufficient  estate,  R.  v.  JVo' 
bum^  ii.  pi.  628. 

50.  The  surrender  of  an  old  lease  which  had 
been  many  years  in  the  family,  and  the 
taking  of  a  new  one,  is  not  a  purchase 
within  9  G.  1.  c.  7.  22.  V,  Tarrant  Launcet- 
tofty  ii.  pi.  632. 

51 .  A  conveyance  after  maraiage  by  the  wife's 
father  to  the  husband  only,  of  an  estate 
under  the  value  ofsoL,  it  appearing  to  be 
grounded  on  natural  affection,  and  in- 
tended for  the  use  of  both  husband  and 
wife,  is  not  a  purchase  witliin  the  9  G.  1. 
c  7.  §  5.,  jR.  v.  Charlton,  ii.  pi.  635. 

£9.  A  conveyance  from  a  father  to  a  son  in 
consideration  of  natural  love  and  affeciiony 
AND  ten  pounds,  is  not  a  purchase  within 
9  G.  1.  c7.,  R.  v.  Ufton,  ii.  pi.  637. 

53.  A  voluntary  grant  for  life  of  a  customary 
cottage  to  a  diujghter,  is  a  sufficient  estate, 
though  of  only  4k   2^yws  value,  jB.  v. 

.    Ingleton,  ii.  pi.  621. 

54.  u  A^  residing  on  a  cottage  of  his  own, 
grant  it  by  kMse  and  release  to  R.  in  fee, 
in  eondderation  of  36/.,  with  a  proviso 
*'  that  A.  shall  live  and  occupy  the  said 
cottage  with  the  appurtenances,  as  he 
theretofore  had  done,  and  then  did,  for 

.  life ;"  B.  only  takes  a  remainder  after  an 
estate  for  life  in  A. ;  and  therefore  has  not 
such  an  interest  during  X's  life  as  will  en- 
able him  to  gain  a  settlement  by  a  resi- 
dence on  the  estate;  for  by  the  word 
.  '*  occupy*'  in  the  proviso  the  whole  estate 
.    is  reserved  to  A.,  R,  v.  Eatington, 

ii.  pi.  630. 

55.  An  estate  belonging  to  the  grandfather 
.    of  a  pauper  whose  mother  on  her  father's 

death  never  reduces  it  into  possession, 
gives  a  settlement  to  ker  son,  who  on  her 
death  takes  the  estate  m  fee,  but  not  to 
.  Aer  husband,  who  does  not  take  as  tenant 
by  the  courtesy,  R»  v.  Great  Farringdon, 

ii.  pi.  642. 

56.  An  estate  of  above  30/.  thou^  pur- 
chased with  borrowed  money,  is  si^cient, 
R.  Y.  Tadford,  ii.  pi.  666. 


57.  Thus  where  A,  agreed  to  purdnie  a 
copyhold  estate  of  R.  for  60/.  which  ms 
then  mortgaged  to  C,  for  SQL  and  he  piid 
the  10/.  and  was  admitted  subject  to  tlie 
mortgage  interest  in  C,  and  afterwands 
borrowed  50/.  of  D.  and  paid  off  ik 
mortgage,  and  then  mortgaged  the  estate 
to  jD.  for  the  50/.,  it  was  held  that  i. 
eained  a  settlement  by  residhig  thereoo&r 
for  forty  days,  R.  v.  Chailey,     ii.  pi.  571. 

58.  A  guardian  in  soccage,  residing  oo  the 
ward's  estate  for  forty  days^  gains  a  settle- 
ment in  the  parish ;  and  cannot  be  re- 
moved from  ^e  possession  of  it  at  say 
time,  R,  v.  Oakley,  ii.|il.«47. 

59.  There  cannot  1^  a  guardian  in  soeoge 
of  an  equitable  estate ;  and  tberrfoR 
where  a  pauper  married  the  widow  of  a 
man  who  had  paid  for  and  beea  let  into 
possession  of  a  freehold  cottage^  and  had 
died  leaving  a  daughter,  but  without  har« 
ing  had  any  le^  conveyance  executed  to 
him  in  his  lifetime ;  it  was  bolden  that  thi 
pauperis  residence  in  the  cottage  for  foitjf 
clays  did  not  confer  a  settlement  on  hin, 
the  widow  not  being  guardian  in  soec^ 
to  the  daughter.  Held  also,  that  thectfRt 
will  not  take  notice  of  doubtful  e^uitaMe 
-estates,  R.  v.  Toddmgton,  ii.  pi*  ^  . 

60.  Devise  to  the  use  of  trustees  m  n^ 
in  trust  (after  payment  of  debts)  to  reodra 
the  rents  for  the  benefit  of  her  brother 
M,  S.,  his  wife  and  children,  all  or  awai 
them,  during  his  life,  as  thejr  should  tbiiB 

E roper,  and  after  his  decease  in  trust  vt 
er  nephew,  &c.     Held  that  M>  S,  im, 
after  the  death  of  the  testatrix,  hyMr 
mission  of  the  trustees,  occupied  uw 
his  death  a  cottage  in  the  township  wlMli| 
the  lands  were  situated,  did  not  acquiiM  ] 
settlement  thereby,  the  rents  and  profitilC' 
the  said  lands  having  been  insufficient  H' 
pay  tesUtrix's  debts,  and  M- S.  sJt  thsitj^ 
tatrix's  decease,  and  from  that  time  vim 
his  own  decease  being  an  uncertificat** 
bankrupt,  R.  v.  Xkuirngton,       ii.  pl***^ 

61.  Where  trustees  of  lands  held  in  trust  H 
pay  40#.  per  annum  out  of  ^the  rents  *i» 
the  poor,  and  the  residue  to  a  scbooliM^ 
ter  to  be  nominated  by  them,  nonunalM 
schoolmaster  by  an  agreement,  by  whick 
they  are  to  pay  a  salary  less  than  such  ffM^ 
due :  held  that  such  appoinkment,  thoi^ 
irregular  in  its  form  under  the  will,  is  wt 
fident  to  give  him  a  life-interest  io  pt 
school-house,  &c.  of  which  he  was  piitv 
possession,  and  to  enable  him  to  gaip  * 
settlement  by  residence  thereon ;  and  the 
finding  of  the  sessions  *<  that  the  «PP^ 
ment  'wta  Jrauduient*'  must  be  understood 
as  referring  to  the  fraudulent  vi^oldiog 
by  the  tnisteea  of  pert  of  the  reoty  fro* 
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tke  idwotiiMwter,  aad  not  aB  imputing 
food  to  the  fchoolmaiter  himself  J{.  v. 
0umfy4^3foor,  ii.  pi.  648. 

(9.  An  tttainted  felon  having  been  dis- 
cho]^  by  an  order  of  the  secretary  of 
itatey  ooder  the  sign-mamial  signifying  hu 
Monty's  pleasure  to  grant  him  an  uncon- 
ibBnal  pardon,  and  directing  his  name  to 
binKTted  in  the  next  eenerai  pardon,  ^of 
tbeisoiDgof  which  pardon  there  was  some 
BcptiTe  evidence,}  and  having  afterwards 
pmhssed  a  copyhold  for  more  than  30/., 
to  which  he  was  admitted  upon  surrender 
hnaaiy  inede,  and  resided  on  and  re- 
md  the  issues  and  profits  of  it  for  nine 
jcm,  without  impeachment  of  his  title, 
pinJ  a  settlement  by  such  residence 
tamm  for  forty  days,  and  communicated 
flidi  bk  settlement  to  an  unemancipated 
cfaiU,  part  of  his  finaily,  Jl,  v.  Haddankamj 

ii.  pi.  649. 
$7.  Where  a  pauper,  as  a  freeman  of  a  town, 
vssentitlea  dorinc  his  residence  there,  to- 
gether with  the  other  freemen,  to  a  stinted 
cnoHiioa  of  pasture  on  a  neighbouring 
Boor  for  his  own  cattle,  and  also  to  a 
^  to  cot  peat  for  his  own  use,  and  get 
lBi&«tODes,  Sec.  on  the  moor,  and  to  put 
fail  diildren  to  the  town  school  free  of 
^lenoe^  at  which  school  two  of  his 
ctidrcQ  were  placed  at  the  time  of  his  re- 
BMil;  but  it  did  not  appear  that  he  had 
tm  used  the  common  ot  pasture,  or  had 
Mfcsttie  with  which  to  exercise  it :  held, 
wt  these  rights  did  not  amount  to  such 
»  ertate  as  to  make  him  irremoyeable, 
f^Warheotiht  iL  pi. 651. 

W.  Gnmdfiuher,  father,  and  son,  and  the 
twtttther  gave  the  father  a  piece  of  land, 
iBwhidi  he  immediately  built  a  house, 
*ii  continued   in  possession  for  thirty 

Sf  without  paying  an^  rent  or  acknow- 
ttot,  sometimes  residing  in  the  house 
hb  fiuBiiy,  and  at  other  times  letting 
Hd  receiving  the  rents :  hdd,  that  the 
*fciho  ceased  to  bea  part  of  his  fiither's 
*i^  fifteen  years  after  the  building  of 
^ksie,  was  entitled  to  the  settlement 
*Ui  the  fother  gained  by  redding  in  the 
■■b^  J£.  ▼.  Cahwy  ii.  pi.  655. 

4f  I  ^.  being  eased  in  fee  of  a  cottage,  de- 
•  ^ini  the  same  to  the  overseers  of  the 
'•'VBor  fiar  one  thomand  years,  reserving  a 
ftPP^'Com  rent,  and  continued  to  reside 
w^  Being  sick,  his  dau|^ter  and  her 
briaad  came,  by  permission  of  the  parish 
j[^Kn»to  reude  with  and  take  care  of 
v>;  after  his. death,  the  danghter  being 
■ji  bar,  they  continued  to  reade  there 
^^^ove  kfttf  iayty  claiming  a  right  to  the 
rnmiiiiuu.  Bdd,  that  they  therri>y  gained 
^■ktlnMnt,  being  entitled  to  the  rever- 
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flioB,  and  the  residence  not  beug  fraudu* 
lent,  R.  V.  Staplegroue,  iL  p^.  658. 

66.  A  written  agreement  was  made  for  the 
purchase  of  an  ejtate,  to  be  paid  for  by 
two  instalments :  the  first  was  to  be  pay- 
able within  a  few  days  afler  the  signing  of 
the  a^eement,  and  the  last  after  the  ex- 
piration of  seven  months ;  the  vendor  was 
to  make  out  a  good  title  on  die  payment 
of  the  last  instalment,  and  convey  the 
premises,  but  the  purchaser  was  to  be  let 
into  possession  upon  the  payment  of  the 
first  instalment;  the  purcnaser  paid  the 
first  instalment  and  was  let  into  possesaion, 
and  continued  in  possession  tor  a  year 
and  a  half;  but  the  last  instalment  was 
never  paid,  nor  any  conveyance  ever  exe- 
cuted, and  the  purchaser  afterwards  gave 
up  the  contract  upon  receiving  back  part 
of  the  first  instalment:  held,  that  under 
this  contract  the  purchaser  did  not  ac- 
quire an  equitable  estate  so  as  to  gain  a 
settlement  under  the  9  0. 1.  c  7.  §  5.  E, 
r,  Geddmgton,  ii.  pL661. 

67.  il.  made  a  parol  agreement  with  B.  for 
the  purchase  of  a  cottage  and  aarden  for 
40/. ;  A.  took  possession  and  paid  801,  on 
acconnt,  and  resided  ou  the  premises; 
no  conveyance  was  executed;  after  A, 
had  been  in  possession  twelve  mondis,  he 
sold  the  propoty  for  40/.  to  C,  to  whom 
he  gave  up  possession.  A.  afterwards  paid 
the  remainder  of  the  purchase-money  to 
B. :  held,  that  A,  did  not  gain  any  settle- 
ment by  the  purchase  of  any  estate  or  in- 
terest within  the  9  G.I.  c.7.  $5.,  R.  v. 
LkmHlUo  Grossemijf,  ii.  pi.  668. 

68.  The  lord  of  a  manor  granted  a  lease  of 
a  cottage  for  thirty-one  years  to  A,,  who 
resided  in  it  above  a  year,  and  died,  leaving 
a  widow  and  three  daughters;  admini- 
stration was  granted  to  the  widow,  but 
no  distribution  of  the  estate  was  made ; 
after  his  death  the  widow,  and  by  her 

Eermission  one  of  the  daughters  and  her 
usband,  resided  in  it  some  years :  held, 
that  the  daughter  ov  her  husband,  in  her 
right,  had  not  any  equitable  estate  in  the 
cotti^  and  that  no  settlement  was 
gained  by  their  residence  in  it,  jR.  ▼.  Berks- 
weUj  ii.  pi.  659. 

III. 

The  Value  of  the  Estate. 

69.  A  copyhold  tenement,  which,  with  the 
fine  and  fees  paid  to  the  court,  ts  of  the 
value  of  30/.,  is  sufficient  within  the  9  6. 1. 
c.7.  to  gain  a  settlement,  although  the 
officers  of  the  parish  find  money  to  pi^ 
the  fine  and  fees.  SI.  Paute  Wakten  v, 
Kemptom,  ii.  pl«660. 

o 
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yo.  A  kttBe  of  fiftv  yean  oC  a  cottage,  woith  \ 
.  51.  ft  year,  at  6 J.  a  year  rent,  upon  which 
■  the  purclmser  resides  for  twenty-^five  years, 
'  and  then  sells  the  remainder  of  the  term 
'  for  52/.,  is  an  estate  of  sufficient  value  to 
gain  a  settlement,  B.  v»  SU  Mof^^  WhUe- 
'  i^ajpel,  ii>  pi.  665. 

71.  It  a  man  purchase  a  house  and  curtilage 
for  59Ly  but  pay  only  9/.  hunself,  the  re- 
'   mainder  being  paid  for  him  by  a  friend,  to 
whom  he  mortgaged  the  premises  as  a  se- 
curity, and  who,  after  the  expiration  of 
'    four  years,  entered  under  his  mortgage, 
.   and  turns  out  the  purchaser;  this  is  a 

-  purchase  of  the  value  of  30/.,  and  will 

-  give  a  settlement,  R.y,Tedfordt 

ii.  pi.  666. 

75.  So  liA.  agree  to  purchase  a  copyhold 
.  estate  of  B.  for  60/.  which  was  mortgaged 
'    to  C  for  50/.,  and  pay  the  10/.,  and  is  ad- 

-  mitted  subject  to  the  mortgage-interest  in 
.  C,  and  anerwards  borrow  50/.  of  JD.  to 
.  pay  off  the  mortgage,  and  then  mortgage 
.  It  to  JD.  for  the  50/.,  he  gains  a  settlement 
'    by  residing  forty  days  thereon^   B.  v. 

Chailey,  \u  pi.  671. 

73.  The  mortgagee  of  a  tenn  for  15/.  to 
.   whom  1/.  lOf;  were  due  for  interest,  and 
.    18/.  lOf.  more  by  bond  and  simple  con- 
tract, who,  on  the  death  of  the  mortgagor 
takes  out  administration  as  a  principal 
creditor,  and  thereby  enters  and  becomes 

.  possess^i  of  the  estate,  gains  a  settlement 
by  a  residence  of  forty  days^  B,y.  Stockland, 

ii.  pi.  667. 

74.  The  sum  ^ven  for  an  estate  b  tne  true 
criterion  of  its  value,  and  if  that  be  under 
30/.  no  settlement  can  be  gained  in  respect 
of  the  additional  value  it  may  acquire  from 
subsequent  improvements,  B,  v.  Dun^ 
ckureh^  ii.  pi.  668. 

73.  Where  A.  contracted  for  the  purchase 
of  a  copyhold  estate  for  39/.  mortgaged  to 
another  person  for  38/.  and  paid  7/.,  and 

-  was  admitted  to  the  estate  subject  to  the 
mortgage,  he  did  not  gain  a  settlement  by 
it  under  9  G.  1.  c*  7.  i?.  v.  MaUhtgley, 

ii  pi.  669. 

76.  Where  the  pauper  purchased  a  tenement 
.    for  more  thmi  so/.,  but  naid  down  less 

than  5.0/.,  the  residue  of  the  ptu*chase- 
money  remainins  upon  the  mortgage  of 
the  premises,  and  aner  residing  upon  such 
tenement  for  more  than  forty  days,  sold 
the  same  to  another  person,  who,  on  the 
completion  o(  the  purchase,  paid  the  sum 
due  on  the  mortgage  to  the  original  ven- 
dor, and  the  rendue  of  the  purchase- 
money,  to  the  pauper;  at  which  time  the 
pamper  quitted  the  tenement,  not  having 
.rended  on  it  forty  days  afUr  the  payment 
of  such  mortgage  to  the  original  vendor 


held,  thatthe  pauper  did  not  gai&  a  Rtde- 
ment  by  residing  on  such  estate,  it  t. 
Olney,  u.  pi.  672. 

77.  If  the  consideration  expressed  in  the 
deed  of  conveyance  be  as  tweDtjr-eigbt 
pounds,  yet  parol  evidence  may  be  given  to 
shew  that  the  real  consideration  ivat  to 
the  amount  required  by  the  statute, 
B,  ▼.  Scantmonden,  iu  pi.  670. 


IV. 

Of  the  necessary  Residence* 

78.  A  residence  in  any  part  of  the  parish  in 
which  the  estate  is  situated,  is  suffieieDt, 
BysUpv,  Harrow,  ii.  pL675. 

79.  But  a  residence  either  in  the  parish  or 
on  the  estate,  is  absolutely  necesBaiy;  for 
if  an  estate  descend  to  a  person,  be  can- 
not be  removed  to  the  paridi  in  which  it 
lies,  unless  he  has  resided  forty  dajs, 
Wookeyy.  Hmton  Bletoei,  ii.  pi.  674^ 

80.  A.  was  settled  and  lived  in  Sowimh  hut 
had  an  estate  of  his  own  in  Sy^wy,  in 
the  possession  of  B.  as  his  tenant,  and 
being  in  distressed  circumstances,  he  left 
his  children  at  a  public  house  in  SowtM, 
went  to  Sydbury,  took  possession  of  hb 
estate,  and  while  he  lived  at  a  public  house 
in  Sydburyy  employed  himselt  in  repuring 
and  improving  the  premises,  frequently 
going  backwards  and  forwards  between 
Sowton  and  SydbufVf  until  he  had  been 
more  than  forty  nights  in  the  latter  place 
at  difierent  times;  hat  be  had  no  bedding 
or  goods,  or  stock  on  the  premises,  aor 
paid  any  rates  or  taxes,  but  lodged  at  die 
public  house  as  a  guest  or  traveUer,  8od 
this  was  held  a  sufficient  residence  to  give 
him  a  settlement  in  Sydbury^  in  rigbtof 
his  estate;   for  it  makes  no  ddffoeace 
whether  he  was  at  bis  own  house,  or  st 
another  person's,  or  at  an  aldiouse;he 
had  quitted  Sowton,  with  a  view  to  make 
Sydhury  his  home,  and  he  was  forty  days 
in  an  irremovable  state,   JR.  v.  Somotf^, 

ii.  pK  675. 

81*  Therefore,  if  a  person  live  in  a  pamh 
where  he  has  an  estate  in  common  with 
his  mother  and  sisters,  he  therebv  gains  a 
settlement,  B.  v.  St,  Nyotfs,     ii.  pi.  676. 

82*  And  whereapauper  had  a  freehold  estale 
in  the  parish  ofSedgJieUy  which  he  let  to 
a  tenant,  and  undertook  at  the  same  tine 
to  sink  a  cellar  and  make  some  repairs  in 
the  premises;  of  which  theteoant  took 
possessbn,  and  opened  it  as  a  pidilio* 
house ;  the  pauper  afterwards  went  in  pur- 
suance of  his  agreement  to  S^^^jMd,  for 
the  sole  purpose  of  making  the  repairs  and 
Sinking  ttie  ceUar,  on  whioi  watk  he  was 
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oeeoaMfer  ^nwds  of  folydlf%  dnriiy 
wUch  time  he  leiided  at  a  logger  to  hit 
tennt  m  the  house :  it  was  held,  that 
he  Iherehjr  gained  a  settlement  in  the 
psriifa,  the  estate  having  come  to  him  by 
descent,  sach  residence  being  equivalent 
to  s  ifesidence  in  any  other  part  of  the 
psnb,  B.  ▼.  Hovgikiom  le  Sprwf, 

n.  pi.  678. 

85.  So  where,  during  the  residence  of  the 

psoper  in  the  parish  of'Mdtemere,  a  free- 

boia  csute  descended  to  his  wife  and  her 

asters  as  coparceners  in  the  same  parish, 

and  in  t  month  after  the  pauper  and  his 

irifecoDbaHedto  sdl  their  share,  but  the 

lUBUfce  was  not  actually  executed  for 

nan  tbsn  forty  days  after  their  title  ao- 

aoBd,  it  was  hdd  tbat  the  pauper  was 

(bodiy  lettled  in  .B£a4viii«fv,  although  the 

estste  daring,  all  the  time  was  in  the  occn- 

pitioD  of  another,  it.y.  BonioHt, 

ii.  pL619. 
•4.  The  residence  must  be  for  the  foil  num- 
ber of  forty-days,  il.  t.  WeH  Sk^^ord, 

iL  pi.  677. 

11.  But  it  need  not  be  a  continued  residence 

fcrfortf  snooeasTe  days,  R.  ▼.  iSif.  Nyoieiy 

iL  pi.  676. 

V. 

Of  certificated  Pertcm. 

.  V  i  copyhold  estate  of  SOf.  a^year  d&- 

ncDdtotnewifeof  a  certificafeed  man,  the 

j*tertifi6Bte  is  discharged  by  a  residence  of 

bfM^  days  on  audi  estate,  Bemmieat  ▼. 

XedwooOey,  ii.  pi.  681. 

t  So  if  an  estate  be  devised  to  the  wife  of 

^teotificatad  man,  JR.  v.  Skemtone^ 

n.  pi.  61 8. 
Acertificated  person,  who  resides  forty 
I  on  leasehold  premises  purchased  by 
igainsa  s^idement,  notwitlistanding  the 
9&10.W.3.  ell.;  for  the  estate 
ired  as  well  by  punjiase  as  descent, 
lavoid  a  certificate,  though  under  lo^ 
^   tar,  JB.  T.  aumefield.  ii.  pi.  689. 

•as  oertifieate-man  shall  make  a  pur. 
[^^  and  an  apprentice  live  with  nim 
^t^days  on  the  purchased  estate,  he 
mby  gains   a  settlement,   Itmgkoe  v. 
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^^,  ii,  pi.  689. 

if  •  eertificate-nuui  make  a  himJiJUie 

rinrdiaseof  a  house  for  42^  and  tire  in  it 

*W^  days,  he  gains  a  settl^ent,  although 

'kieB  it  immediately  after  the  forty  days 

'^eipfaed,  J2.  ▼.  J)edikigf4m^  ii.  pi.  684. 

^  A  fadier  cBes  intestate^  by  which  bis 

^^im,  married  to  and  Hving  with  her 

^■Mid  onder  a  certificate,  becomes  en- 

Jtted  to  a  boose  and  land  in  the  cer- 

'^6mt  pariA  for  the  reminder  of  a  term. 


deianiiiiabia  on  lier  daaih ;  the  eertificat* 
man  gaiaa  a  settlement  by  a  residence  of 
forty  days  on  this  estate,  after  being  in 
possession  for  twenty  yean,  although  no 
administration  was  ever  granted  of  hit 
fother^n-hiw's  efiects,  M.  v.  Cold  AMm, 

iL  pi.  685. 

99.  If  a  eertificate-raan  and  hb  wife  pur- 
chase a  house,  smd  pay  for  the  purcnase 
thereof  19L  and  upwards,  and  then  the 
husband  lays  out  15/.  in  repairs  and  altera 
ations,  this  estate  will  not  give  a  settle- 
ment to  the  wife  after  the  death  of  the 
husband,  R,  ▼.  Dunchirck^       ii.  pi.  668. 

9S.  A  ft^cr,  in  consideration  of  natnraf 
aihction,  conveys  to  his  daughter,  then 
ondtf  a  certificate,  a  customary  cottage, 
with  remainder  to  her  children;  a  re* 
sidence  on  this  estate  will  avoid  the  cer- 
tificate, for  it  is  not  a  purchase  within 
dO.  1.  C.7.  R.  V.  Ingletonf        il  pi.  691. 

94.  Sedqu,  for  it  has  &en  doubted  whether 
the  voluntary  grant  of  an  estate  conveys  a 
settlement  to  a  certificated  person.  A,  ▼• 
Warb&ngttmf  ii.  pi.  687* 

95.  If  hu^and  and  wife  be  certificated,  and 
the  husband  purchase  an  estate  in  the  cer- 
tificated parish,  the  widow  and  her  chil- 
dren bom  under  such  certificate,  will 
gain  a  settlement  by  restding  forty  days 
thereon,  after  the  husband's  death,  R,  v. 
Long  Wittenkawt,  iL  pi.  686. 

96.  If  a  person  formeriy  settled  at  A,^  and 
while  hving  on  his  own  estate  at  A  re- 
ceive a  certificate  from  A.,  the  certificate 
is  dischaiged  by  his  subsMuent  residence 
on  his  estate  at  B.  R.  ▼•  UJPUm,  H.  pL  688. 

SEXTON. 

If  a  chnrch-yanl  lie  in  two  parishes,  lyUMirfeii 
may  gain  a  settlement  in  the  one  in  which 
he  resides,  although  no  part  of  the  choroh 
lie  within  that  parish,  R,  ▼.  JAnerpooi^ 

n.  pL954. 

SHIPS. 

1.  Ships  are  rateable  to  the  poor  in  the  pa- 
rish to  which  they  belong,  JR.  v.  WkUe^ 

ii.  pi.  199. 

9.  The  servant  of  a  waterman  who  sleeps  on 
board  the  boat  in  which  he  plies,  it  seema 
would  gain  a  settlement  by  such  a  residence 
in  his  master's  parish  for  forty  days,  Chrmg 
y,  Mouliiworih^  u.  pi.  396. 

8.  So  alM)  the  servant  of  the  boatswain  of 
the  Chatkmm  hulks,  by  working  and  sleep- 
ing on  board  the  hulks,  although  she  is 
moored  in  a  diffiunent  parish  ftom  that  in 
whidi  hh  master  lives,  R,  v.  J^WmdEDftaiy, 

ii.  pi.  401. 
o  9 
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4.  80  alM  if  a  oaplaiii'a  aporaitiee^  at  «ibI1 
00  ileeping  on  board,  be  auo  epaplojed  to 
watch  the  goods  or  do  other  service  for 
his  master,  iSfi.  MaryCokekurch  v.  EatcUffe, 

iL  pL520. 

5.  So  also  an  apprentioe  to  the  captun  of  a 
ship^  who  serves^  the  last  forty  days  on 
board  while  the  ship  is  lying  in  her  bar* 
hour,  gains  a  settlement  in  the  parish 
within  which  the  faarboor  lies,  R.  ▼.  Bur- 
J«m  Bradsioek,  ii«  pi.  585. 

SHOP. 

A  shop  occupied  separately  from  the  house 
to  which  it  belongs,  is  a  tenement,  iS.  v. 
SL  Oilei,  iL  pi.  151. 

SILK  THROWSTER. 
See  Pooa*B  Rate,  VII. 

SLATB  WORK. 

A  slate  work,  or,  as-it  is  improperly  called, 
'.slate  mine,  is  rateable  to  the  poor,  B.  v, 
.  Woodland,  u  pl.S12. 

SOLDIERS. 
Se0  MiUTiA-ifEM  and  Soldiem. 

SPECIAL  CASE. 
See  Sessions. 

SPINSTBR& 

U  Bj  3SQ,5,  c.  101.  ^  unmarried  women 

.  with  child  shall  be  considered  as  actuidly 

.charaeable  to  the  parish  in  which  they 

reA&p  and  may  be  removed  to  the  place 

.iof  their  last  legal  settlement. 

S.  Although  reuding  under  certiikate,  JB.  v. 

Great  Yarmouth,  ii.  pl.694. 

9.  But  a  angle  woman  living  in  service  with 

.  her  master^  is  not  removable  for  this,  cause 

against  the  consent  of  bodi  hmelf  and  her 

.-master,  B.  v.  Alveley.  ii.  pi.  695. 

STAMPS. 

I^r  the  stamp  duties  required  to  be  paid  on 
.*  indentures  of  apprenticeship,  see  Settle- 

KENT  by  ArPBENtlCESHIP. 

i  STOCK  IN  TRADE. 

Sfe  PSESONAL  PaorsftTY. 


9K>CS  IN  THE  funds: 


Money  vested  in  the  public  funds,  or  on  f|> 
vemment  security,  is  not  rateable  to  Oe 
poor  under  43Eliz.  c  3.  for  it  is  not  local 
visiUe  oroperty  in  the  parish,  R.  v.  Mai- 
dermarket,  I  plSlT. 

SUSPENSION. 

By  35  G.5,  c  101,  <<  an  order  of  mofsl, 
or  vibrant  pass,  may,  if  the  par^  be  usaUe 
to  travel,  be  suspended  until  it  cao  be 
properly  ezecutec^  and  the  parish  to  whidi 
It  is  made,  ordored  to  pay  the  costsand 
charges.*' 


TENEMENT. 

1.  By  55G.5.  cloi.  <*  no  poor  person n* 
siding  on  a  tenement  under  10^  a-yeVK 
shall  be  removed  till  chargeable." 

S.  See  Settlement  by  renting  a  teaeoienty 

a.  cH«iv.p.H^ 

TfflEVES. 

By  55  G.  5.  c.  101:  $  5.  "  persons whobsve 
been  convicted  of  larceny  or  other  felony, 
or  who  shall  be  reputed  thieyes,  suck  per- 
sons not  being  able  to  give  a  satis&ctocy 
account  of  themselves,  or  of  th^r  ifwf  H 
living,  shall  be  considered  as  actitfDy 
chargeable  to  the  parish  in  whidi  tlu9 
reside,  and  may  be  removed  to  the  pnw 
in  which  they  are  legally  settled." 

I 

TIDE  WAITERS. 

Tide  waiters  and  other  revenue  officer%  an 
privileged  from  serving  theolBce  of  oftf- 
9eer,Baymond  v.  SL  B^otph\    i.  pLU 

See  also  iK.  V.  Warmry  L  pl.l& 

TITHEa 
See  Pooa's  Ratb. 

TITHINGMAN. 
See  Settlement  bt  Qpncs. 

TOLLS. 

1.  Tolls  are  rateable  to  the  poor,  £1 
Wtdcham,  u  pi.  lH 

2,  The  grantee  of  the  r^ht  of  navintiQn  c 
the  river  C>i»^  between  .EW6&  anf^rcM^ 

.  is  rateable  to  the  poor  of  the  narisb  o 
.  Cordin^jtQn,  u^  respect  of  the  iotu  arisini 
,  firom a dvif^ erected tharct tboughhe hif 
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«lf  raidei  dnnhflw,  nd  Aa  ioU*  are 

IM,  Lpl.  17S. 

3.Seeabo5.  C.  SkMtrgat^iW.St.Mar' 

6^9,  I  pJ.  197. 

4.  WImto  a  naf^fptioii  nrns  from  A,  to  B. 

thfoo^  0ereral  iotenreniiig  pariibMy  and 

the  toili  Cor  tlie  whole  uiETigation  ane 

eoUacted  lo  thoM  two  ptriihei»  tbej  may 

kasKswd  to  the  poor's  rate  in  those  two 

pmAcifcrtheimdeamoonty  aooording 

tothepfopertion  collected  in  each,  JR.  y. 

.iff  mi  Colder  Nmigatiomy       i.  pi.  150. 

h Aiey  wsy and totftfote,  m  thenamlet 

flf  flSo^ploa  flUypnrdiased  hy  the  city  of 

ItdDihy  firtue  of  thel7  6.5.  c.l8.  ^  An 

art  lir  more  effectually  completing  the 

wiffSootL  of  TBS  Thames^  ana  empower- 

iiV  the  <%  to  levy  toils  and   duties 

loinrdi  the  ehaiges  of  the  navkation^are 

nteaUe  towards  the  relief  of  the  poor  in 

thihmilet  for  sudi  part  of  the  tells  as 

kwne  dae  there,  notwkhstandiiig  the 

toDs  «e  collected  in  another  pariA,  R. 

V.  Mm/or  (^Lomicn^  i.  pi.  1 96. 

c  Wkre  bj  a  navigation  act  the  proprietor 

WMSBtitled  to  a  toll  of  fbar  shiUmgs  f» 

(n  fijT  goods  carried  from  A.  to  B^  or 

inm  jB.  to  A^  and  to  a  proportionable 

m  for  tay  less  disUmce^  and  was  also 

eaUed  to  appoint  any  place  of  collection, 

itm  he^  that  the  tolls  for  goodi  carried 

^  whole  voyage  from   il.  to  J9.y  are 

ntabie  in  B^  OMMigh  in  foot  they  ore 

collected  in  a  parish  between  A»  and  B,^ 

'  becsBK  the  tolls  become  dae  where  the 

voyage h completed,  iZ.T.  Po^,  LpL97. 

T>  8o  where  a  mnrigacion  act  empowered 

t^proprieton  to  take  so  much  f»#r  mile 

^  toD  for  all  goods  carried  along  the 

omlj  it  was  held  that  they  were  late- 

^to  the  poor  for  the  toUs  in  tbe 

^bmt  pmshes  where  the  tolls  became 

■^  that  11^  taibefw  Uie  retpecAve  aflyiyf 

^"M;  though,  for  thev  own  conveni- 

Att,  thcf  were  authorised  ia  tMect  tbe 

^vhcne  th^  pleased,  and  did  in  foot 

fkt  them  in  other  paridiea^  Jt.  v.  The 

HitiOi^  KamgaiUm,  I  pi.  99. 

A  m  where  by  an  act  of  parliament  the 

^JooniioBcn  of  a  navigation  were  au- 

|Jf>hed  to  take  certain  tolls,  the  whole 

<"  vhich  were  directed  to  be  applied  to 

f^  jnrrjMsss,  it  was  held  that  the  tolls 

*^  not  rateable  to  the  poor,  J2.  v.  Std- 

^9  Smee  Kavigation,  i.  pL  198. 

^  ^<>tt-gtte-keepers  on  tompika^tMds  shall 

^  be  removed  from  the  toU-hooses,  or 

^  a  settlement  in  the  parish  where 

J^S^  l5G.i*aS4. 

^  m  9tia  a  settiement  by  ranting  the 

^ndreRdmginthetoU-honse,    Rid. 
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U.  Bot  if  thtttolHiatUmr  mldfi  m  tha  toll- 
house  at  servant  to  the  collector,  he  may 
thereby  gmn  a  settlement,  B.  t.  Dotirigl^ 

ii.  1^  148. 

TOWNSHIP, 

SeeYtij^ 

TRADES. 

I.  By  5£lia.  0.4.^51. ''  no  penon  shall  ex- 
ercise any  art,  mystery,  or  mamiai  occu- 
pation, used  at  the  time  of  passing  the 
act,  in  Bnglmid  or  Wale»^  exce^it  be  shall 
have  been  brought  up  therein  seven  years 
at  the  least  at  an  apprentice ;  nor  set  any 
person  on  work  in  such  art,  mysteiy,  or 
manual  occupation,  except  such  person 
shall  have  beenap^entice  as  aforesaid.*' 

Bepealed  by  64  G.  5.  c96. 

S.  fiy  15  Car.a.  c.  15.  §  i.  certain  trades  es- 
e^ited  from  the  restraints  of  5  Elia.  &  4. 

S.SohjSA  7  Will.5.  cl7.  6lS.  <<  if  any 
apprentice  shall  discover  ana  oouvict  twp 
or  more  coiners,  he  may  set  up  a  trade, 
although  the  said  apprentice  has  not 
served  the  full  term  or  seven  years." 

4.  So  by  5  G.5,  C.8.  all  officers,  marines, 
soldiers^  &Ct,  may  exercise  trades  without 
having  served  apprenticeships. 

5.  A  kutboMdnum  %rao  has  b6en  a  soldier  is 
not  a  trader  so  as  to  be  irremoveable  un- 
der this  statute^  B.  v.  Gwenop^  ii.  pL  69S. 

6m  Every  man  may  exercise  a  trade,  such  as 
baker,  brewer,  tallow  chandler,  dec,  for 
his  own  use  or  for  the  use  of  his  fomily, 
but  he  cannot  take  an  apprentice^  Quo  tf 
Gty  of  London,  8  Co«  U9« 

7*  A  peq^on  who  has  served  six  years  as  an 
apprentice,  and  worked  as  a  journeyman 
in  the  same  trade  above  that  time,  is  not 
within  the  restraint  of  the  statute,  B,  y. 
JIf oor,  9  Keb.  400. 

8.  The  trades  of  a  fruiterer,  of  a  pippin^ 
monger,  of  a  gardener,  are  not  within  the 
statute,  B.  v.  Plume,  1  Vent.  599* 

9.  A  merehant  doling  to  INirkey  in  the  ex- 
portation of  woollens,  employed  dothiem 
in  his  own  scrvioe^  who  had  served  re- 
gular apprenticeships,  to  roanufocture  the 
cloths  oe  exported ;  and  held^  that  as  he 
had  not  served  an  apprenticeship,  he 
conld  not  thus  exefcite  the  trade  of  a 
clothier,  Ho66ei  v.  You$igy      H  Salk.  6ia 

10.  Though  the  statute  mentions  only  Bn^- 
katd  and  Walei,  yet  if  the  apprendcesfaip 
was  served  beyond  sea  it  is  sufficient,  A 
Y.  Fox,  1  Salk.  67. 

II.  And  as  the  restraints  of  this  statute 
have  sometimes  been  held  on>res«ve^ 
evidance  ^  having  followed  a  trade  for 
seven  years,  without  any  proof  of  having 
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bam  bbimd  apprtadee,  bai  been  flllow^» 
.   MiV.MMdM,  sSalk.  615. 

It*  It  has  therefore  been  held,  that  a  mfe 
ttving  in  the  shop  vith  her  husband  for 
seven  years  is  e^ivalent  in  this  respect  to 
an  apprenticeship ;  but  evidence  tnat  the 
trader  has  himself  followed  the  business 
for  seven  years  has  been  disallowed,  R,  v. 
Ifonice,  1  Bar.  K.  B.  967. 

15.  But  this  latter  opinion  is  not  law ;  for 
on  a  consultation  with  M^  iwelve  jtufget^ 
they  all  agreed  that  exercising  a  trade 
seven  years,  without  any  prosecuUon  with 
effect,  is  a  sufficient  qualracation  to  con- 
tinue it  without  being  liable  to  the  penal- 
ties of  the  5  £lis.  c.  4.  WaOer  v.  Holton, 

9  Bhic.  Rep.  855. 

14.  Serving  an  apprenticeship  to  a  trade  noi. 
mentioned  in  toe  statute  is  sufficient,  B. 
V.  Lister,  Str.  788. 

15.  Although  it  was  not  a  trade  known  at 
the  time  of  passing  the  act,  Jt.  v.  Afimro, 

1  Bar.  K.  B.  277. 

16.  If  one  of  two  partners  in  a  trade  has 
served  an  apprenticeship,  the  other  is 
thereby  protected  from  the  restraints  and 
penalties  of  thestatutes,  Raymond  v.  Ckace, 

I  Burr.  9. 

17»  A  man  may  exercise  as  many  trades  as 

he  has  worked  at,  or  served  to,  for  Seven 

years^  French  v.  Adams,         S  Wils.  168. 

18.  The  quarter  sessions  may  proceed  by 
information  on  the  statute  5  Bliz.  c.4.  for 
exerdring  a  trade,  not  having  served  an 
apprenticeship  for  seven  years,  Farren  v. 
WiiUoms,  Cowp.  569. 

19.  A  by-law  in  restraint  of  trade  is  void, 
R,  V.  Coopen^  Company  of  Newcastle, 

7T.R.545. 

UNDERWOOD. 
See  Poob's  Rats,  VII. 


V. 


VAGRANTS. 

I«  Passing  of  vagrants  to  their  place  of  set- 
tlement to  be  discontinued.  Justices  not 
to  grant  any  passes  either  to  vi^rants  or 
others,  l  ft  9  G.  4.  c.  64.  $  l. 

9.  pTMent  rewards  for  apprehending  va^ 
grants  abolished,  l  &  9  G.4.  c.64.  §  9. 

.5.  Power  of  jusdecs  to  order  a  certain  sum 
to  be  paid  ror  the  apprehension  of  vagrants, 
to  be  paid  by  the  overseers  of  the  parish 

.    in  which  the  act  of  vagrancy  is  committed. 

.    1&9G.4.  c.64.  $5. 

4.  This  act  nat  to  alter  the  5»G.5.€.  19. 
nor  to  affect  orders  (at  the  removal  of 
poor  parsons,  not  vagranti^  lft9G.4. 

C64.$a. 
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5« '  FroiisiDaB  1ieret«iore  inad#,  ichdve  lo 
vnHnts^  shall  be  npealed,  exeept  as  to 
oronces  committed  before  the  passing  of 
this  act,  ^-G.4.  c.85.  5  1. 

6.  Providons  of  59  G.5.  c.45.,  as  givepower 
of  passing  convicts  on  disehai^  from 
prison,  repealed,  5  G.4.  e.85.  ^  9. 

7.  Penons  eommittine  certinn  ofience8,(in 
this  section  specifte<^)  how  to  be  punished, 
5G.4.  C85.  $5. 

8.  Persons  committing  eertaiti  oftnoes,  (in 
this  section  specified,)  to  be  deemed 
rogues  and  vagabonds,  5  G.4.  c.85.  §4. 

9.  Who  shall  be  deemed  incorrigible  rogues 

5G.4.  c.85.  $5. 

10.  Any  person  may  apprehend  ofibnders^ 
Penalty  on  constables,  9k^  neglecting  their 
duty,5G.4.  C.85.  §6. 

1 1.  Justices  to  examine  persons  apprehended, 
and  if  matter  be  proved,  to  commit  them, 
5G.4.  C85.  $7. 

19.  All  vagrants  to  be  searched,  and  tnmks, 
bundles,  &c,  to  be  inspected.  Effects 
found  upon  vagrants  to  be  sold,  and  ap- 
plied towards  toe  expenses  of  maintaifflng 
such  offenders,  5  G.4.  c.85.  §  8. 

15.  Justices  may  bind  penons  by  reeog>- 
nixance  to  prosecute  vagrants  at  seasions. 
Power  of  sessions  to  ctfder  payment  of 
expenses  to  prosecutors  and  witnesses, 
5G.4.  C85.  $9.  , 

14.  Power  of  sessions  to  detmn,  and  keep  to     ( 
hard  labour,  and   punish  by  whippiictf, 
rogues  and  vagabonds,  and  inoorrig9)ie 
rogues,  S  G.4.  c.85.  §  lo. 

15.  Penalty  on  officers  n^ectiag  their  du- 
ties, &C.,  5 G.4.  C85.  iiu 

16.  On  conviction  of  officos,  ftc,  (nnder 
85  G.3*  cSSJ)  justices  to  make  order  iat 
payment  of  expenses  of  prosecntioii,  50.4. 

•     c.85.  6  19. 

17.  Lodging-houses,  Ac*  suspected  to  con- 
ceal vagrants,  may  be  searched,  and  sus- 
pected persons  brought  before  a  justice^ 
5G.4.  c.85.§l5. 

18.  Persons  aggrieved  may  appeal  to  the 
next  sessions,  5  G.4.  c.85.  ^  14. 

19.  Visiting  justices  of  gaols,  Ac,  empowered 
to  grant  certificates,  for  enabling  persons 
dischaiged  from  prison  to  receive  alms  ih 
their  ronte,  5  G.4.  c85.  §  15.  Justices  not 
to  grant  certificates,  enablmg  persona  to 
ask  relief  on  route,  except  to  soldiers  and 
sailors,  45  G.5,  c.6l.  Otner persons  asldns 
alms,  to  be  deemed  rogues  and  vi^abonds, 

5G.4.  c.85.  §16. 

90.  Form  of  conviction. — Conviction  to  bfe 
transmitted  to  the  sessions,  and  a  copy 
thereof  to  be  evidence,  SG.4,  c.88.  §  17- 

91.  Jusdcei,  dec,  to  have  treble  costs,  if 
judgment  be  in  tfamr  fiivoar,  5  0,4»  eM* 
$18. 
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».  iMMJeo  of  adioMk  5  0.4. 0.M.  $  19. 

25,  ?mom  coovicted  under  thU  act,  to  be 
ctogeibie  to  the  parwfa  in  which  they 
dnU  reside,  5  G.4.  c89.  §  SO. 

M.  VmooB  coDmittiD^  oflbnces  undw  for- 
ma ad%  to  be  pmusbed  under  this  act, 
SG.4.&8^$91. 
85.  Hit  to  ettend  to  repeal  any  act  in  force 
■  iMtiM  or  ifflfawf,  relative  to  the  re- 
bovbI  of  the  poor,  &c.,  5  O.4.  c.85.  §S8. 
K  AconMDOo  Midler  billetted  in  a  distant 
pimh  from  that  to  which  his  fiunily  re- 
fUo,  ii  not  a  vagrant  as  a  person  who 
bi  nm  swsy  from  his  fiimily,  although  he 
isiUe&Dd  refuie  to  maintain  them,  and 
ie^tiocoMequeoceof  being  thui  aban- 
doMi,  become  cbaigeaUe  to  the  perish. 
TkSal£er^9  case,  i.  pi.  456. 

fh  A  penoD  committed  by  one  justice  of 
the  peace  under  the  17  G.8.  c.5.  §7.  can- 
not be  bsiled  by  another  justice;  for  such 
cMNUtment  is  in  execution,  R,  v.  Brooke, 

2.T.  R.  190. 

S8.  Aad  being  a  commitment  in  eiecutiony 
itflttt  be  founded  on  a  legal  conviction^ 
A  V.  Bkodeg,  4.  T.  R.  SSO. 

tti  IV  josdoes  cannot  send  a  person  at 

'  Imt owB  laqoest  by  «  pa$$  to  tho  place  of 
ber  settlement,  unless  she  is  in  a  state  of 
fKisocT ;  for  if  she  is  likely  to  be  cbarge- 
aue,  she  must  be  removed  by  an  order  of 
tvojonices,  R.  v.  Weiekman,    ii.  pi.  871. 

Mi  A  9^rmU  pass,  unappealed  from  is  not 
coBebnive  in  like  manner  as  an  order  of 
two  jostices,  JL  v.  SUnu/IM,     ii.  pi.  872. 

II.  For  a  pass  only  prevents  vagrancv,  and 
does  not,  like  an  order  of  removal,  adjudge 
(bepfaiee  of  settlement,  and  thereftov^  as 

-  it  caaot  be  appealed  against,  it  is  not 
«»ebHife  on  tne  parish  to  which  the 
lagnnt  is  sent  as  to  his  settlement,  R.  v. 
Vpmdem,  ii-  pL  879. 

«»Aad  tfaeieforo  the  parish  to  which  a 
vipHit  is  seat,  cannot  appeal  against  the 
IMOB  the  ground  that  the  pauper  is  not 

'  KMled  in  the  parish,  but  must  remove 
^hy  an  original  order  of  two  justices, 
iv.AN^vosi&^  ii'  pl«  874. 

^  Atalthough  it  is  settled,  that  an  appeal 
dba  not  lie  1^  a  parish  against  a  v^nt 
pif,]fet  it  is  not  decided  that  it  will  not 
itii  the  case  of  a  foreigner  taken  in  an 
act  of  vagrancy,  and  sent,  v^n  a  false 
fiwiiaatioo»  to  a  parish  to  which  he  does 
>ot  belong,  iS^.  Lawrence  Jewry  v.  Sdg" 
wen,  n,  j^L  875. 

H  Be^  the  wagrmU  pass  anthonwd  by 
the  act»it  WM  the  pracUce  of  some  justices 
to  pint  other  passes,  merely  to  enable 
^  psr^  to  beg  without  incurring  the  pe» 
■kkm  ef  the  v^nnt  act. 


VSSTRY. 

I.  By  58  G.5.  c.69.  *■  an  not  for  the  rajpi- 
lation  of  parish  vestries,"  three  days'  notice 
is  to  be  given  of  holding  a  vestiy,  by  pub- 
lication  in  the  church,  and  affixing  on  the 
chui€h  door. 

3.  Chairman  of  vestries  to  be  appointed,' 
and  have  the  casting  vote,  and  minutes 
of  proceedings  to  be  entered  in  a  book 
and  signed,  68  G.8.  c9§.  $9* 

5.  Manner  of  voting  in  vestries, 

58  6.5.  C.69.  §8.' 

4.  Inhabitants  coming  into  a  parish  rince 
the  last  rate  may  vote,    58  G.5.  c.89»  §4. 

5.  Inhabitants  refusing  payment  of  rates  to 
be  excluded  from  vestries, 

58  G.  9.  c89.  §5* 

6.  Inhabitants  in  vestry  shall  dii^ect  how 
parish  books  and  papers  shall  be  pre- 
served, 58  G,8,  c.69i  §6. 

7.  Penalty  not  exceeding  6oL  nor  less  than 
40s,  for  retaining  er  injuring  parish  books 
&c.  58G.8.  C.69.  $6. 

8.  l^ovisions  in  this  act  in  ^  felatk>n  to 
parishes  extended  to  townships,  &C.,  and 
manner  of  giving  notices  of  vealHes  and 
meetings  in  special  cases^ 

58G.5.C69.  §7. 

9.  Not  to  alter  the  time  for  holding  vestries 
especially  directed,  nor  to  afiect  special 
vestries,  58  G.  e.  c.  69.  §  8. 

10.  Not  to  extend  to  London  or  Southwark^ 

58  G.  5.  C.69.  $9. 

II.  Parishes  empowered  to  establish  select 
vestries  for  the  concerns  of  the  poor, 

59  G.3.  CIS.  §1. 
18.  Constitution  of  select  vestries  J  members 

elected  to  be  appointed  by  a  justice  | 
vacancies  to  be  supplied ;  continuance  of 
select  vestries;  power  of  renewal)  meet- 
ings and  duties  of  select  vestries;  over- 
seers (except  in  cases  of  emergency)  to 
give  no  other  relief  than  such  as  shall  be 
ordered  by  the  select  vestry, 

59  G.  5.  C.19.  §1. 

15.  Every  order  for  relief  in  parishes  not 

having  a  select  vestry,  shall  be  made  by* 

two  or  more  justices,      59  G.  9.  c.  1 S.  §  5. 

14.  Justices  may  appoint  non-resident  over- 
seers, 59  G.9.  c.  19.  §6. 

15.  Assistant  overseer  may  be  appointed 
and  sectirity  taken,        59  G.3.  c.  19.  §7. 

16.  Persons  rated  to  the  poor,  though  not 
parishioners,  may  vote  in  vestry  according 
to  the  value  of  the  premises  rated, 

59  G.J.  c.85.§l. 

17.  Clerk  or  agent  of  corporation,  &c  may 
vote  in  vestry  according  to  the  value  of 
die  premises  rated,        59  G. 5.  c.  85.  §  2. 

18.  Non-payment  of  rates  to  disqualify  from 
being  present  o^  voting  hi  vestry, 

59  G.9.  &85«  §5. 
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19.  Justices  empoRBred  to  order  relief  in 
.  ceitiuii  cases  lor  a  limited  time, 

59G.3.  CIS.  §2. 

20.  One  justice  may  order  temporary  relief, 
io  cases  of  uf;^ot  necesaty, 

59G.9.  C4fe.§9. 
^h  Mnutes  U>  be  kept  ai  the  proceedings 
of  select  vestries ;  minutes  of  select  ves- 
tries and  reports  of  their  proceedings  to 
.  be  laid  before  the  inhabitants  in  general 
vestry,  59  G.  3.  c.  1 S.  §  3. 

SS.  Notice  to  be  given  of  vestries  for  the 
•  establishment  and  election  of  members, 
and  for  receiving  rqx>rts  of  select  vestries, 

59  G.3.  C.12.  §4. 
33.  A  select  vestry  for  the  management  of 
.  the  parish  affidrs  existing  by  ancient  cus- 
tom, cannot  elect  another  select  vestry 
.  for  the  management  of  the  poor  within 
.  the  59  0»S»  c.  12.  72.  v.  Woodman, 
t  i.  pL  390. 

S4l  In  the  parish  of  W,  the  poor's  rate  ac- 
contiog  to  an  ancient  custom,  had  always 
been  ooade  witiiout  respect  to  the  value 
of  property  in  the  parish,  but  according  to 
the  siM^t>osed  ability  of  the  party  chai^^ : 
held  that  persons  so  rated  were  not  rated 
.  in  respect  of  any  annual  rent,  profit,  or 
value,  within  the  meaning  of  the  58  0. 3. 
C.69.  §3.  and  therefore  were  not  entitled 
to  more  thaa  one  vote  at  vestry  meetings, 
although  rated  upon  more  than  Sol, 
.  Vighiingak  Vt  Marshall,  L  pi.  393. 


VILL. 

f  •  By  13  jb  14  Car.  8.  c  12.  separate  over- 
seers may  be  appointed  for  the  several 

.  vUk  of  a  parish,  if  the  parish  is  so  laige 
that  it  cannot  reap  the  benefit  of  the 
43£liz.c2. 

^.  A  tillage  that  previous  to  the  passing 
43  £liz.  c  2.,  haa  the  reputation  oi  being 

.  u  parish^  shall  maintain  its  own  poor, 
HUton  V.  Pawle,  i«  pi.  43. 

3h  Although  it  appears  to  have  been  orjgi- 
Bally  A  ^/  to  the  adjacent  peri^,  if  long 
before,  and  at  the  time,  and  after  tU^ 

.  passing  of  the  43  £liz.  c.  2.,  it  had  the  re- 
putation of  being  a  pamh,  NichoUu  v, 

.    IValker,  i.pl.44. 

4*  But  not  if  it  haa  never  been  reputed  a 
mUagCj  and  is  extrapperochial,  especially  if 
it  be  returned  to  a  mandamus^  that  it  is 
Bot  a  viUt  B.  V.  Welbeck,  i.  pi.  50. 

a.  A  vill  is  commeusurate  to  a  ^onitable*' 
wick,  and  therefore  if  a  place  has  never 

.  bad  a  constable  it  is  not  a  vill,  R,  v.  Ruf- 

:  ford,  I  p{.  47, 

6.  But  a  vill  having  a.  chapel  of  its  own 
before,  and  making  rates  smce  the  statute. 


will  not  make-  it  a  lepaisitc  pariib,  MvM 
y.  Potter,  i.pL45. 

7.  But  where  a  nitf  has  bad  for  60  or  70 
years,  separate  overseen,  and  has  mab- 
tained  its  own  poor  separately  from  tk 
parish  at  large,  it  is  still  endued  to  the 
same  privilege,  R*  v.  Leigh,        L  phes. 

8.  Sed  vide,  R.  v.  Neteell,  L plM. 

9.  But  in  an  application  for  a  numdrnm  for 
the  purpose  of  appointing  ovenceri^  it 
must  be  expressly  stated  that  the  pls(»is 
a  reputed  vill,  R,  v.  BedfinMkre,  i.  pL58. 

10.  The  scites  and  areas  of  ancient  cttb^ 
drals,  collies,  and  inns  of  conrt,  lot 
being  vilU  either  legally  or  by  repiitatioo» 
are  not  liable  to  the  appointment  of  o?er« 
seers,  R*  v.  Peterborough,  L  pi  59. 

11.  It  is  the  province  of  the  sessions  to 
judge,  whether  a  place  is^  or  is  not  a  vilii 
R,  V.  RorUott  Abbey,  L  pi  62. 

IS.  A  place  consisting  of  onehoiue  oolyj) 
not  a  vill.  Dolling  v.  Slokelane,     L  pl.44 

13.  A  place  consisting  of  a  capital  messuage, 
and  of  two  small  ancient  cottages,  aad  d 
one  other  small  cottage  lately  built,  sU 
which  were  let  along  with  the  cafital 
messuage,  and  a  farm  thereto  betoaiii^ 
has  been  adjudged  a  village,  R,  v.  ShmBkr^ 

14.  An  extra^arochial  place,  consisumoT 
iwQ  houfet,  and  about  300  acres  of  lan^ 
only,  belonging  to  and  in  the  occupation 
of  di£^ent  persona,  and  of  the  valoe  d 
about  300/.  pound^  a  year,  does  act 
amount  to  the  notion  of  a  town  orifl- 
lage;  for  Lord  Coke's  definitioa  of  a  vitt 
*^  ex  plwribui  mantiombui  vmnaiaP  oust 
meaa  more  than  two  houses,  R*i.Dt*' 
ham,  L  pL4S. 

15.  An  extra-parochial  place,  oncecoittist* 
ing  of  a  capital  mansion-house,  and  tbres 
keepers'  lodges  in  the  park  adjouiiBg,the 
park  being  afterwards  converted  into  five 
forms,  but  each  a  dwelling-house^  ifidud' 
ing  the  old  lodges,  held  not  to  be  a  viUoi 
town,  JB,  V.  Grafton,  I  pi  49 

16.  But  an  extra-parochial  plape  may  be  < 
viU,  although  it  only  consists  of  two  low 
R^v.JEsiford,  IpLW 

17.  A  hamlet  consisting  of  one  bouse  only 
and  between  300  and  400  acres  of  laod 
is  not  a  vUl,  and  therefore  cannot  lisr< 
separate  ovenieers,  but  shall  be  contribu 
tory  to  the  parish  in  which  it  Ues,  M.\ 
7\amuMfrlh,  i.  pL5( 

18.  But  a  hamlet  and  a  vill  are  synonyniK 
terms,  R.  v.  Morriti,  i.  pLft 

VOLUNTARY  GRANT. 

1.  Thequestionwhetherthewoiuotarygm 
of  an  estate  confers  a  settlement  on 
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€a0/katii  wmBy  leeBM  imeCtled,  R,  v. 
WaUui^ton^  ii.  pL  687. 

S.  But  it  tatKokf  cottfen  a  settlement  oa 
mmumtifkaUdfenon^  J2.T.  Mmrwood^ 

ii.pl.  61 5. 
I.  Thatht%  wiMve  a  fadier  was  pouessed 
da  ooct^  and  land  worth  SOL  and  by  a 
fieofiieot,  in  condderation  of  natural  love 
and  ifictioOy  and  of  10^  paid  to  him  by 
ia  NO,  granted  to  him  the  said  cottage 
ib4  liiid  in  fee,  it  wm  held  that  the  loa't 
icadence  thereon  for  40  days  gave  him  a 
■ttiemnt  in  the  parish,  12.  T.  UfUm, 

ii.  pi.  657. 

4.  8b  where  Speedey  and  hit  wife  came  with 

tccmfioite  to  Attmck^  in  which  parish 

MsacBstoniary  cottage^  which  the  father 

of  ike  vife  bad,  80  years  before,  conveyed 

toliiidsughtery  in  oonsideration  of  natu* 

v^  lore  and  afTectiou*  for  life,  with  rever- 

aoQ  in  fee  to  her  daughter,  and  Speedey 

nd  his  fimily  lived  iminterruptedly  on 

the  cMate  for  16  years,  when  he  purchased 

theitimon,  and  lived  on  it  nine  years 

iftcmrds,  it  waa  held  a  volnntary  grant, 

S>f,kgfeiim,  ii.  p).681. 

5k  Ssifan  aunt  to  the  wife  of  a  pauper,  a 

certificated  nan,  convey  a  moiaty  of  a 

cutomry  estate,  in  consideration  of  n»> 

bail  lore  and  affection  to  her  mece  and 

hmhsad  for  thdr  lives,  with  remainder 

to  tfadr  son  in  fee,  and  the  tenants  for 

^  in  eonsideralion  of  10/^  connrey  their 

noietf  to  thdr  son,  the  remainder-man 

■  iee,  who  lives  with  them  in  the  house, 

it  if  a  Tolnntary  grant,  and  not  a  purchase 

vidua  9  G.  1.  c.  7.  $  5.    But  whether  this 

mU  give  a  settlement  is  undecided,  for 

itii  the  case  of  a  certificated  person,  and 

VM  grrea  up  under  an  idea  that  it  was 

ff^'veraed  by  H.  v.  MarwootL 

^^•hgkipn,  ii.  pL6ei. 

W. 

WARDEN. 

^B^  the  office  of  warden  of  a  borough  will 
^a  settlenient,  St,  Mary  v.  SL  Law- 
f^Beadmg,  ii«pL831. 

WARRANT. 

^  A  vanraat  of  bastardy  not  bein^  tvlarn* 
lUeataay  pocticnlar  tiroc^  contuues  in 
^woenntii  it  is  fidly  executed  and  obeyed, 
erea  for  seven  yeaca,  if  the  magbtiate  Kve 
fo  loog,  and  thoefbre  if  the  putative  father 
elect  to  g^ve  sureties  to  indemnify  the 
pamh^  and  only  one  of  them  signs  the 
head,  lie  may  be.  retaken  on  the  same 

^iniBt,i)idhmfD*v.AvsPfi,      i.  pLfii9. 


9.  So  a  Judge**  mttntA  on  a  certificate  of 
indictment  found,  to  bring  in  the  party  to 
plead  at  ikin$Maemon$^  may  be  executed 
af^r  the  sessions,  for  it  means  the  next 
sessions  after  the  arrest,  Maykew  v.  Par^ 
her^  8  71J2. 110. 

5.  When  the  order  is  taken  by  two  justices 
noder  the  18  Eliz.  c.5.  one  justice  may,  by 
his  warrant,  commit  the  putative  lather, 
Snuik^t  cake,  L  pi.  615. 

WATERING-PLACES. 

1.  A  settlement  may  be  gained  by  service 
at  a  umienng'fUacef  as  Searborovgh,  Bx' 
MMfM,  &e.  under  a  hiring  for  a  year, 
AlUm  V.  Elvetham,  iL  pi.  400. 

9.  Therefore  where  a  groom  who  was  hired 
at  Barrovfi  Brook  to  look  after  the  horses 
of  Lord  Porimore^  whose  residence  was  at 
Weyhrtdgf^  but  whose  running  horses  were 
kept  at  Barrouft  Brook^  went  to  difibrent 
places  with  the  horses  during  a  service  of 
several  years,  and  at  last  went  with  them 
to  Batt  lUe^y  a  watering-place,  for  the 
space  of  lo  months,  wh«re  he  was  dis- 
cnai^ged,  it  was  held  that  he  gained  a 
settlement  in  Eatt  lUey^  although  bis  nui»* 
ter  had  no  house  nor  any  estate  in  the 
parish,  it.  v.  Eatt  lUey^  ii.  pi.  402. 

5.  So  where  a  clergvman,  who  resided  at 
BaJOi  Easion,  hired  a  servant,  who  went 
with  his  master  and  his  family  on  an  ex- 
cursion to  Exmowthy  for  the  purpose  of 
sea4»thing,  where  they  lived  in  a  lodging- 
house  at  so  much  a  week  for  the  space  of 
10  weeks,  after  which  he  was  dlschajfged 
at  Exmoutk  by  his  master,  who  returned 
home  with  his  family  to  Bath  Bation,  it 
waa  held  that  the  servant  gained  a  settle- 
ment in  Exmouth,  R,  v.  Bath  Eoiton, 

H.  pi.  405; 

4.  But  if  a  servant,  bom  under  a  certificate 
at  ElvMam,  go  witii  his  master  to  Sear^ 
borough^  or  any  other  watering-place,  and 
the  servant^s  year  expires  afler  40  davs* 
residence  there,  without  his  quitting  the 
service,  but  on  the  servant  applying  for  a 
new  agreement,  bis  master  tells  him,  **  it 
will  l^  time  enough  when  we  return 
home,'*  and  af^erwuds,  on  their  arrival 
at  home,  they  make  a  new  agreement  at 
advanced  wages,  under  which  the  servant 
serves  a  year,  he  does  not  gain  a  setde- 
ment  either  at  Elvetham  or  Scarborough  ; 
for  he  did  not  serve  the  last  40  di^  uader 
the  bMt  hiring  at  Scarborough  ;  and  at  he 
was  ceriifieaMd,  the  statuteP  ft  10  Will.  5. 
c.  11.  prevents  his  settlement  at  Ehe^ 
thtan;  and  of  coune  his  settlement  is*  in 
the  parish  from  which  he  was  certifieated, 
AMon  V.  EhHhmh  '^  pK4K)0. 
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;  WAYXBAVE. 

1.  The  occupier  of  Iftod  on  which  a  Mjf- 
Zfootf  is  erected  for  the  purpose  of.  carry- 
ing coal%  is  rateable  far  the  same  to  the 
poor,  JR.  V.  BeU^  L  pi.  S09. 

9.  But  a  person  is  not  rateable  lor  the  mere 
right  or  uiing  such  a  way-leave,  H.  y^JoI- 
life,  I  pL  187. 

WIDOWER. 

1.  A  widower  may  gain  a  settlement  b^'  hir- 
•  in^  and  senrioe,  akhou||h  he  has  children 
living,  provided  such  children  have  gained 
settlements  in  their  own  right,  Antkot^  v. 
Cardigim^  iu  pL957. 

1U  A  married  man  without  childr^  who 
becomes  a  widower  between  the  time  of 
hiring  and  entering  on  the  service,  pro- 
vided the  year  commences  at  that  time, 
may  gain  a  settlement  by  such  hiring  and 
service,  JR.  v.  Bank  Newton,  ii*  pl»  859. 
9*  But  a  widower  having  a  son  who  nas  no 
.  settlement  of  his  own,  cannot  gain  a  set- 
tlement by  hirii^  and  service,  E»  v.  Niew 
FortU,  ii.  pL265. 

wroow. 

^.  A  widow  by  residence  during  her  quaran- 
tine, gains  a  settlement  for  herself  and 
children  who  are  not  emancipated,  al- 
though th^  do  not  reside  with  her  during 
the  quarantine,  by  reason  of  an  occasionid 
separation,  JR.  v.  Long  WitUnham, 

ii.  pi.  55. 

S.  A  widow  may  gain  a  settlement  by  niring 
and  service  af&r  the  death  of  her  hu»- 

.    band  and  his  children,  R.  v.  Henting/kam, 

iL  pi.  260. 

93,  The  widow  of  a  man  who  dies  seised  of 

.  an  estate,  gains  a  settlement  by  residing 
thereon  40  days  in  right  of  her  dower; 
but  she  cannot,  by  such  estate,  confer  a 
settlement  on   a  second  husband  until 

.    dower  be  assigned,  B.  v.  Pmniwick, 

ii*  pl«6S7. 

WITNESS. 

!•  Inhabitants  rated  or  liable  to  be  rated, 
&C.  are  competent  witnesses  on  behalf  of 

.  or  against  tbeur  parishes,  54G.5.  c.  170. 
$9. 

•9.  A  person  who  has  been  convicted  of 
grand  larceny  cannot  he  examined  as  a 

.    vritness  on  an  appeal  against  an  order  of 

.  removal,  while  under  sentence  of  impri- 
sonment; but  the  iact  of  ids  conviction 
can  only  beproved  by  the  production  of  the 

.    jwcord^ B.  V.  CttsMCanmmt  n.  pL I0g4. 


WOOL^COMBBRS. 

1.  By  55  6.3.  c  1S4.  ''  two  josdoei  Bif 
enquire  into  the  settlement,  of  nool' 
comben. 

2*  WoolcoBsben  excrcismg  trades  ihall  not 
be  removable  until  chaii^ableb         Did. 


WORKHOUSE. 

1.  By  49  Eliz.  c.  a.  §  5. "  the  churehvardeoi 
and  overseers,  by  leave  of  the  lord  of  tbe 
manor,  of  which  any  warte  witUi  the 
parish  shall  be  parcel,  and  upoa  igres- 
ment  made  irith  him  in  writiiie,  mtkt 
hand  and  seal,  or  with  the  like  nne,  bv 
an  order  of  sessions,  may  build  <m  ma 
waste,  at  the  general  charge  of  tbe  psiiih, 
convenient  houses  of  dwdling  ibr  tae  im- 
potent poor." 

8.  By9G.l.  c.7.^4.  " the  ehmihwapfaa 
and  overseen,  with  the  consent  of  thestt* 
jority  of  the  parishioners  or  iDfaabitumis 
vestnr,  for  tnat  purpose  assembled,  upoo 
usual  notice  thereoffirst  given,  msjr  por- 
chase  or  hire  any  house  or  houses  in  tbe 
parish,  and  contract  with  any  pcnon  foe 
the  maintaining  of  their  pftor. 

3.  By  9  G.  1.  c.7.  ^  4.  <<  if  the  parish  shsUbe 
too  small  to  purchase  or  hire  snob  bsa« 
or  houses  for  the  poor  of  their  own  ptfiihf 
two  or  more  such  parishes,  with  the  cos- 
sent  of  the  inhabttsudts  as  aforesaid,  and 
with  the  approbation  of  a  justice,  W 
unite  in  the  purchasing  or  hiring  of  uia 
house  or  houses,  and  in  contracting  for 
the  maintenance  of  thm  poor." 

4.  By  9G.  1.  c.7.  $4.  <<  where  a  woifchaae 
is  purchased  or  faired,  the  parish  ofBoeri) 
with  the  consent  of  the  maiori^  of  tbe 
parishioners  in  vestry,  assembled,  may  em- 
tract  mth  the  parish  o£Bcers  of  anyotbcr 
parish  for  maintaining  their  poor. 

5.  But  bv  45  G.8.  C.54.  **  No  contract,  de- 
scribee! in  the  above  clause  of  9  O.  l.  c.7. 
§.4,  shall  be  vahd,  binding,  oreftdosl, 
unless  the  person  or  persona  with  wboa 
the  same  shall  be  entered  into  respectifdy 
shall  be  resident  within  the  pansh  eoe* 
tracting,  or  within  the  parish  in  wfaicbtbe 
poor  are  to  be  maintained,  or  witfans  one 
of  the  parishes  where  two  or  more  tf^ 
united,  or  within  the  parish  in  iHucb  tbe 
poor  are  maintained ;  nor  aate  one  of 
more  responsible  househc»kler  rasidiw  >> 
one  of  the  parishes,  and  approved  of  17 
the  overseers  shall,  before  the  oontrscth 
sifined,  by  their  joint  and  several  bond, 
with  a  pesmilrf  in  one  half  of  the  asse»- 
ment,  give  security  for  the  due  perfonn- 
ance  of  the  oontract ;  flor  aidliai  soeh  con- 
tract .diali  ha  appvovid  of  and  s^  by 
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tvojiiidoMoftheAitriGtin  whichoDeof 
tbe  pariibes  it  tituated ;  and  all  other  con- 
tnctf  ihall  be  void:  The  contract  to 
ceHe  on  the  removal  of  the  contractor 
from  the  parish ;  but  such  removal  not  to 
ncite  tbe  leeuri^:  But  this  act »  not  to 
mead  to  particBiar  parish  acts,  or  to  an« 
tKedeDt  oootracts.** 

c.  It  is  competent  to  the  inhabitants  and 
olicen  of  two  or  more  pariithes  uniting 
nndertbe  9  0. 1.  c.7.  $-4.  to  purchase 
vcrkhoQses  for  the  keeping  and  employ- 
iif  of  the  poor,  to  make  sudi  purchases  in 
UftAerpanik;  for  where  two  or  more 
pinhes  unite,  die  lep;istature  has  not  re- 
jM  that  the  building  should  he  raised 
« eidber  of  the  confederate  parishes ;  and 
vfes  ooce  the  joint  porchase  is  made, 
vherefcr  it  may  be,  it  becomes  a  part  of 
die  local  mtem  of  each  contracting  pa- 
nih,  jS.  V.  A.  Peier  and  St.  Pmd^ 

L  pi.  489. 

T.  ]btni|le  parishes  can  only  contract  for 
thaeboildings  within  their  own  limits. 

Id.  ibid*  text, 

&  isd  ftare^  when  the  workhouse  is  in  a 
tUrifanak^  whether  it  is  necessary  to 
en  the  paupers  sent  there  certificates? 

Id.  ibid. 

9.  Under  the  9  G.  1.  c.7.  $  4.  it  is  not  ne- 
cemry  that  all  the  churchwardens  and 
onneen  should  concur;  for  the  contract 
of  a  majority  of  them  will  bind  the  rest, 
JL^.Btetion^  i.  pi. 475. 

lOi  Bat  by  ss  G.S.  c.89.  so  much  of  the 
aiditatute9G.  I.  c.7.  §4.  as  respects  the 
Bsbtiiiiii^  or  hiring  out  the  labour  of 
the  poor  by  contract  in  any  parish,  town- 
lUp,  or  phMre,  wkuA  dudl  adopt  theprovi- 
aouofmg  act,  shall  be  nepealed. 

U.  By  so  G.S.  c49.  §1.  "any  justice  of 
peaces  or  any  physician,  surgeon,  or  apo- 
tbecarv,  authorised  by  warrant  of  a  jus- 
tice of  the  peace,  or  the  officiating  cler- 
ffaaa  of  the  parish,  dul^  authorised  as 
mnmdy  may  «t  mil  times  in  the  day-time, 
^m  parish  workhouse  or  house  pro- 
nM  for  the  maintenance  of  tbe  p^r, 
^nAk  the  jurisdiction  of  the  justices 
innting  the  authori^,  and  examine  into 
dieittte  and  condition  of  the  poor  people 
thocm,  and  if  there  be  cause  for  com- 
phiat,  may  oatkj  the  same  to  the  next 
jwter  sessions,  and  if  the  complaint  be 
wiiMiBd,  the  sessicMis  shall  order  the  cause 
of  it  to  be  removed. 

It  By  ao  6.3.  c49.  §S.  **  if  upon  such  vi- 
fltatios,  the  poor  in  such  workhouse  shall 
appear  to  be  a£Bicted  with  any  contagious 
oneaM^  or  be  in  want  of  immediate  medi- 
cal or  other  assistance,  or  of  sufficient  and 
pfOj^fibod,  or  require  sepantion  or  re- 
nofal  from  the  other  poor  in  such  work- 


house^ anr  am  Jattioe  on  his  own  view 
may  certify  the  same  to  any  other  justice^ 
or  if  on  the  view  of  the  said  persons  au- 
thorised asaforesaid,  they  may  apply  to  two 
Jtutieei,  and  such  two  justices  respectively 
shall  order  reUef.** 
19.  **  But  this  act  is  not  to  extend  to  in* 
corporated  districts.*' 

14.  By  36  G.S.  cfls.  *  justices  may  order, 
in  certain  cases,  relief  to  he  aflbrded  to 
poor  persons  at  their  own  homes,  although 
such  poor  person  shall  refuse  to  be  lodged 
and  maintained  in  the  workhouse  piii^ 
suant  to  the  statute  9  G. I.  c.7.  $  4.  wnich 
orders  poor  persons  who  refuse  to  go  into 
the  workhouse,  to  be  put  out  of  the  books 
of  relief. 

15.  6o  also  by  56 G.S.  c*58.  ''they  amy 
order  snch  relief  notwithstanding  any  con- 
tract made  with  any  person  for  maintain- 
ing the  poor  in  the  workhouse.'* 

16.  **  But  this  act  shall  not  extend  to  incor- 
porated districts. 

17.  Power  for  overseers,  ftc.,  to  build  or  en- 
large workhouses,  59  G.  S.  c  IS.  §  9. 

18.  Insufficient  workhouses  may  be  sold, 

59G.S.  C.19.  Sio. 

19.  When  no  workhouses,  &c^  can  be  pro- 
cured in  the  parish,  adjoinii^  parish  nuy 
be  resorted  to,  59  G.  S.  c- 19.  §  lo. 

90.  Which  building,  as  to  settlement,  shall 
be  in  the  parish  so  purchasing  or  hiring, 

59G.S.  cl9.  §11. 

tl.  Parishes  may  provide  land  for  the  em- 
ployment of  the  poor  not  exceeding  so 
acres,  59  G.  S.  c.  19.  §  it* 

99.  And  may  let  portions  of  land  to  poor 
inhabitants,  59  G.  S.  c.  19.  5  is. 

ss.  Limiting  the  amount  to  be  raised  for 
building  and  the  purchase  of  lands,  &c., 

59 G.S.  C.12.§14. 

94.  Power  to  raise  further  sums  b/loans,  or 
bv  sale  of  annuities,  and  further  rates 
chai^S^  with  loans  and  annuities, 

59G.S.  C.19.  $15. 

95.  No  greater  rate  than  l«.  in  the  pound 
shall  be  charged  on  future  rates,  unless 
with  consent  of  two  thirds  in  value  of  pro- 
prietors of  premises.     59  G.  3.  c.  1 9.  $  1 6. 

96.  Churchwardens  and  overseers  may  take 
and  sue  as  bodies  corporate, 

59G.3.  C.19.  $17. 

97.  Justices  empowered  in  certain  cases  to 
deliver  the  possession  of  parish  bouses  to 
overseers;  mode  of  proceeding, 

59G.S.  Cl9.  594. 

98.  Justices  empowered  to  deliver  possession 
of  land  appropriated  for  the  poor, 

59G.3.  cl9.  §95. 

99.  Power  given  to  guardians  to  sell  poor- 
bouses  and  lands,        1&9G.4.C.56.  $1. 

sa  ApplicataoB  of  monmr  to  arise  by  such 
ifX^  1&9G»4.  c.56^$9. 


ADDENDA. 


TofoUaw  i.  fl.  2SB. 

mchdl  V.  Fordham,   H.T.7&SG.4f.   SB.Sf  C.  274.—  Re-  By  an  I 

plerin  for  seizing   plaintiff's  goods  and  chattels.      Avowry  by  act^Uwatpio^ 

defendant,  as  overseer  of  the  poor  of  the  parish  of  KelshaU,  in  the  ^^  ^^'^  — 


comAjf  of  Hertford,  stating,  that  the  rector  of  the  said  parish,  be-  ?2^il      ^ 
fore  die  passing  of  an  act  of  parliament  hereinafter  mentioned,  ^^^  MidtL- 
wtt  entitled  to  certain  great  and  small  tithes  arising,  &c.,  in  that  duetlom  what- 
ftak  That  by  an  act  of  parliament  passed  in  the  35  G  3.  for  loevcr,  asoept 
lodoaDg  lands  in  the  parish  of  K^  it  was  enacted,  that  a  certain  ^  laad^iaz*'* 
yearly  com-rent,^^e  A'om  all  taxes  and  other  deductions  tohatsoevert  *''?"*^^  !Stthm 
acat the land-^aXf  snould  be  issuing  and  payable  from  and  out  of  S^^^m  b,  „. 
the  lands  and  grounds  thereby  intended  to  be  divided  and  allotted,  cloaad*  and 
and  the  old  incloaures  (except  as  therein  excepted),  and  should  be  othar  landa  in 
payible  by  the  respective  proprietors  of  the  said  lands  and  grounds,  ^  paruh,  and 
10  the  proportions,  and  at  the  times  and  place  in  the  act  men-  [f  ^^^!^-*^ 
^oaed;  which  said  yearly  rent  should  be  in  lieu  and  satisfaction  of,  jj^„  ^^1  !^^^ 
ifld  foil  compensation  for,  all  the  ereat  and  small  tithes,  moduses,  and  small 
coiDpofiitions,  and  other  dues  and  payments  whatsoever  due  or  tithea,ftc. 
payable  to  the  rector  of  the  said  rectory  for  the  time  being.  Held,  that  tbis 
Aveiment  that  the  plaintiff  was  assessed  to  the  poor  in  the  sum  of  ^^"jj'JS*  ''*i^ 
12t,  in  respect  of  tne  corn-rent  by  him  received  in  lieu  of  tithes ;  JnlesMd  to*aia 
and  because  that  sum  remained  unpaid,  defendant,  as  overseer  of  niief  of  the 
tbe  poor  of  iT.,  distrained  plaintiff's  goods.  Demurrer  and  joinder,  poor. 
^Abbott  C.J.    Inasmuch  as  tithes  are  liable  to  a  contributory 
payment  for  the  support  of  the  poor,  there  can  be  no  doubt  that 
i(i  by  an  act  of  parliament,  a  money  payment  is  substituted  for 
tithes,  and  no  express  exemption  given,  it  will  be  liable  to  the 
noe  burthen  as  the  tithes  themselves.    But  where  a  bargain  is 
■>de,  as  in  the  case  of  inclosures>  the  amount  payable  to  the 
lector  will  vary  according  to  the  existence  or  non««xistence  of 
v'y  agreement  as  to  exemption  from  taxes  and  other  burthens. 
"Ke  words  of  this  act  of  parliament^  as  set  out  in  the  avowry  are» 
^  "  the  rent  shall  be  paid  free  from  all  taxes  and  other  deduc- 
^  whatsoever,  except  the  land-tax ;  and  the  question  turns 

51  the  meaning  of  the  words,  **  all  taxes  and  other  deductions.*' 
ftctor  says,  they  include  payments  made  for  the  support  of 
^^poor.  The  parish  say,  that  tne  word  taxes  does  not  mean  rates^ 
^mheta  already  determined  that  **  parochial  tax"  meant  *'  poor 
ftt^"  But  is  there  any  thing  absurd  in  speaking  of  ''  poor's  tax,*' 
Bttteadof  *<  poor's  rate?"  I  t&e  the  former  expression  to  be  equally 

Sropriate ;  it  means  a  sum  raised  by  division  upon  many :  and 
^  v^  expression  used  in  the  43  Eliz.  is,  that  **  a  fund  should  be 
nited  by  taxation.^'  If  the  money  is  raised  by  taxation  it  is  a  tax. 
'sm,  therefore,  of  opinion  that  the  exemption  applies  to  this  bur- 
^;  and,  indeed,  it  woidd  be  difficult  to  find  any  other  burthen 
''om  whidi  the  rector  would  be  exempted  by  the  words  of  the 
^  ef  parliameot.  —  Judgment  for  the  plaintiC 


ABOIWDA. 

ToJoOm  i.  pi.  255. 

HieowneraDd  Rexv.  Attnoodand  OiSetSy  H.T.  7  kSG.^.  SB.ifC.m.'^ 
occupier  of  On  the  29th  day  of  March  1825,  the  churchwardens  and  over* 
co^-mioes  is       geers  of  the  parish  of  RotaiUy  Regis^  in  the  county  of  SU^ffim^ 

^rwhicfa  Um^  assessed  as  owner  and  occupier,  and  T.D.,  J.J.^  and  J. f.  sad 
mine  would  «/•  P*  were  assessed  as  lessees  and  occupiers  of  certain  coalmuoei 
let,  sulject  to  then  at  work.  Upon  appeal  to  the  Sessions^  the  rate  was  cea- 
gy^^  firmed,  subject,  &c.      Tlie  appellant,  «/•  ^.,  was  the  proprietor 

^tiS!!^ «  *^^  occupier  of  the  coal-mine  upon  which  the  rate  upoa  Mn 
ratMUe  for  the  ^^  made,  and  had  expended  upwards  of  10>000^  in  planting  tbe 
attount  of  mine  and  setting  it  to  work.     The  mine  had  been  at  worii  oas 

royalij  or  trear  and  a  quarter.     The  value  of  the  whole  of  the  coals  whidi 

rent  whkh  he  had  then  been  raised  from  the  mine  did  not  exceed  500tf.  Tte 
nSther^oue^  full  value  of  the  annual  produce  of  the  mine  in  question,  after 
any  alloweDoe  deducting  the  current  expences  of  working  the  same,  amounted  ti 
to  1)0  made  for  the  sum  of  428/.  9«.  Upon  that  amount  the  appellant  was  rated.* 
raooey  etpcnd-  The  appellant,  T«  D.,  had  been,  for  five  months  prior  to  the  fail 
ed  is  rendering  ggth  day  of  Match  1825,  lessee  of  the  coal-mine  upon  which  the. 
™^|^  P"^    rate  upon  him  was  made,  and  which  is  situate  in  the  said  parish  of 

R,  R, ;  and  during  the  five  months  that  he  had  been  lessee  he  bai 
paid  785/.  14<.  in  royalties  for  coals  raised ;  he  had  also  expendedi 
m  the  purchase  of  ttie  lease  and  setting  the  mines  to  work,  SOWL 
During  the  five  months  that  he  had  occupied  the  mine,  he  had 
raised  coals  to  the  amount  of  S825/.  2s.  Sd,  The  appellant,  7.  D^ 
Wbb  rated  upon  the  sum  paid  for  royalties  the  sum  of  785/*  14^ 
being  considered  by  the  respondents  as  the  annual  value  of  the' 
royalties  paid  by  him.  The  appellants,  «7.  J.  and  «7.  F.,  were  lessetf 
of  the  coal-mines  upon  whicn  the  rate  upon  them  was  made,  and 
•  which  are  situate  in  the  said  parish  of  R,  R,  Sir  H.  Sf.  P.,  the 
owner  and  lessor  of  the  mines,  sunk  the  pits,  and  made  pre- 
parations requisite  for  working  the  mines>  and  then  let  them  to  the 
appellants,  J.  J,  and  «7.  F.,  at  a  certain  fixed  royalty,  not  a  specifie 
proportion  of  the  amount  of  sales ;  492/.  12f .  B^d*  was  the  amount 
of  royalties'  paid  to  the  lessor  during  the  last  year.  The  lessees' 
bad  expended  600/.  in  permanent  erections  on  these  mines.  The 
appellants,  «7.  «7.  and  J,  F.,  were  rated  upon  the  supposed  amount* 
of  the  annual  sums  paid  for  royalties.  The  appellant,  J.  P^  hal 
been  eight  years  lessee  of  the  mine,  upon  which  the  rate  upon 
him  was  made,  and  which  is  situated  in  the  said  parish  of  R»  A» 
and  had  expended  2500/.  in  planting  the  mine,  and  setting  it  f6 
work.  During  the  last  year  he  had  raised  coals  to  the  value  of 
2500/.,  and  during  that  period  had  paid  585/.  in  royalties,  and  was 
rated  upon  the  supposed  amount  of  the  annual  sums  paid  for 
royalties.  The  questions  for  the  consideration  of  the  Court  are» 
first,  Whether  under  all  the  circumstances  of  this  case,  J.  A. 
was  properly  rated  at  the  sum  of  4S8/.  9s.  in  respect  of  die  said 
coal-mine,  such  sum  being  the  full  Value  of  the  annual  produce  of 
the  mine,  after  deducting  the  current  expenses  of  working  tli6 
same  ?  And,  secondly,  whether  the  said  «/.  D.,  «/. «/.,  and  /.  F*» 
and  «7.  P.  were  rateable  in  respect  of  their  occupation  of  the  said 
coal-mines  to  the  full  amount  of  the  sums  paid  for  royalties  upon 
the  coals  raised  from  such  mines  ?  —  Abbott  C.  J.  we  are  all 
of  opsnioD  diat  the  owner  and  o<!capier  of  a  coal-mine  should  be 


rated  St  nicfa  sum  as  it  would  let  fbr,  and  no  more.  As  to  th<^ 
etiier  points,  the  first  was^  that  the  rate  should  not  be  imposed 
upon  the  coal  produced,  because  that  was  part  of  the  realty.  It 
is  the  first  time  that  such  a  proposition  has  ever  been  submitted, 
allkoiigh  many  coal-mines,  in  various  parts  of  the  country,  have 
coortsntly  been  rated,  and  the  argument  in  support  of  it  is  wholly 
SBte8able«  The  legislature  has  expressly  made  coal-mines  rate* 
able,  and  they  must  be  rated  for  what  they  produce,  viz.  the  coals. 
Slite^osrries  and  brick'earth  are  also  exhausted  in  a  few  years ; 
tat,  nevertheless*  the  rate  is  always  imposed  upon  that  which  is 
produced.  The  other  argument  was,  that  the  rate  could  not  be 
isipoted  until  the  expense  of  planting  the  mine  had  been  re- 
esiipcd.  But  I  cannot  discover  any  distinction  between  expenses 
iaoaned  in  bringing  a  mine  to  a  productive  state,  and  in  building  a 
Wiae.  The  attempt  to  distinguish  them  is  perfectly  novel ;  and 
if  s  luNise  is  to  be  rated  as  soon  as  built  and  occupied,  it  must 
Wioir  that  a  coal-mine  is  rateable  as  soon  as  it  is  set  at  work  and 
psdoces  coals,  although  it  may  happen  that  the  expence  of 
aatiag  it  nay  never  be  recovered.  If  the  tenant  of  a  mine  ex- 
foidi  msoey  in  making  it  more  productive,  that  is  the  same  as 
Expending  money  in  improving  a  farm  or  a  house,  in  which  cases 
the  tcnaot  is  rateable  for  the  improved  value.  — •  Order  of  Sessions 
ameoded  as  to  the  rate  upon  J.  A.,  and  confirmed  as  to  the  residue 
flftfente. 

Tojollm  11.  pi.  ^^. 

&x  V.  HoUnorthi/f  H.T.  1  &B  G.if.  6  B.  Sf  C.  ^^S.--  Upon  a.  being  en. 
IB  appeal  against  an  order  of  two  justices,  whereby  F^  JFf.,  his  wife  rolled  m  a  tub* 
aidcDild  were  removed  from  T.  to  H.  the  Sessions  confirmed  the  ^}y^  'P.^ 
•ider,  subject,  &c.    In  the  month  of  Afoy  1819,  the  pauper  being  JjjJj^y^ftJJf, 
lan^^e  man,  was  enrolled  as  a  substitute  in  the  5.  D*  militia,  as  a  y^^^  ^^  p^. 
pmte,  to  serve  for  the  space  of  five  years,  and  in  June  \%2^r  formed  e  year's 
lA3e  he  was  still  a  member  of  the  corps,  being  at  P.  he  offered  serrice  undto 
Knself  as  a  recruit  to  one  G.  Af.,  a  private  in  the  fifteenth  regiment  tb*t  contract : 
•f  infimtry,  who  paid  him  a  shilling  for  enlisting  money,  and  took  ^^^^  "t 
Um  to  a  seijeant  of  the  regiment,  and  he  was  after  inspection  by  L^^.  ^j^  ^ 
Ae  surgeon  sworn  in  before  the  mayor  of  P.  as  a  recruit  in  that  pmper  at  the 

3'iment,  for  unlimited  service.    At  the  time  of  receiving  the  timeofhiriog 
iioff  from  G.  Af.,  he  informed  him  that  he  belonged  to  the  S^  infonned  the 
aaufitia,  and  was  by  him  told  not  to  mention  it.    He  did  not  ^^^^, 
■ntioQ  it  either  to  the  seijeant,  the  surgeon,  or  the  commanding  jg^g  ^^  wttle- 
^I'ker  of  the  regiment.    For  this  offence  be  was  subsequently  mentwas 
^ed^coovicted,  and  imprisoned.   In  February  1823,  he  bein^  still  gained  by  •err- 
ftaifle  man,  hired  himself  for  a  year  to  one  P.,  in  the  parish  of  fP^  *y**'  ^^^ 
ft,  aod  performed  a  year's  service  in  that  parish,  under  that  hiring.  ^IJlf"^  ^"' 
Tk  question  for  the  opinion  of  the  Court  was,  whether  by  such 
K|[Big  he  gained  any  settlement  in  that  parish. — Bailst  J.  I 
Ank  this  case  does  not  admit  of  any  doubt.    It  is  not  necessary 
to  lay  whether  a  militia -man  may  or  may  not  gain  a  settlepaent  by 
tcnrug  under  a  yearly  hiring  for  a  whole  year,  if  at  the  time  of 
IpiUBg  the  contract  he  communicates  to  the  party  with  whom  he 
^iMmtracting,  that  he  is  in  the  militia,  and  therefore  liable  to  be 
^^^  out  dpring  the  year.    If  the  master  chooses  to  engage  the 
^'^'^  subject  to  the  risk  of  his  beine  called  upon  to  perform 
Qtt|  at  a  milHiapman  during  the  year»  I  do  not  see  that  there  is  any 


tUng  illegal  in  auch  Ik  bargfltn.  It  mmf  be  coaflidered  a  ciMdn 
tional  hiring,  and,  if  during  the  year  the  militia  be  not  called  ofiC^ 
a  settlement  may»  perhaps,  be  gained  by  serving  under  it  But 
what  is  the  contract  of  hiring  in  this  case  I  The  contract  is  one  by 
which  the  master  stipulates  to  have,  and  the  pauper  stipulates  to 
give,  his  services  for  one  whole  year.  There  is  no  qualificalioa  or 
condition  whatever  in  the  contract,  and  if  there  were  any,  it  w^i 
to  have  been  stated  in  the  case,  and  cannot  be  inferred*  I  do  not 
presume  fraud,  for  the  non-communication  of  the  fact  of  tbe 
pauper's  being  in  the  militia,  mav  have  arisen  from  his  considenDg 
It  wholly  immaterial,  from  omission,  or  from  other  circumstsooea. 
Without,  therefore,  breaking  in  upon  any  case,  in  which  it  hatbeea 
decided  that  a  militia-man,  who  in  his  contract  of  hiring  itipih 
lates  for  the  time  he  may  be  called  upon  to  perform  his  duty  iathe 
militia,  may  gain  a  settlement  by  serving  for  a  whole  year  under 
such  a  hiring,  I  think  that  the  pauper,  not  having  communicated 
to  the  party  whom  he  contracted  to  serve  for  the  whole  year  tbit 
he  was  in  the  militia,  cannot  be  said  to  have  lawfully  hired  liimself 
for  a  whole  year  within  the  meaning  of  the  S  W<,  8f  M»  cA\*  t**ln 
and  that  being  so,  I  am  of  opinion  that  no  settlement  was  gaiaed 
in  the  parish  of  i/.  —  Holrotd  J.  I  am  of  the  same  opinion.  It 
is  not  to  be  presumed  without  being  stated  in  the  case,  that  the 
pauper  at  the  time  of  making  the  contract  with  his  master  conuno- 
nicated  to  him  that  he  was  in  the  militia,  and  there  is  nothing  <n 
the  face  of  the  case  to  show  that  such  a  communication  was  made. 
This  case  seems  so  full  witliin  the  principle  laid  down  by  Lord 
Po«f,]i.pl.S64.   EUenborough,  in  Rex  v.  Norton.     He  there  says,  "A  variety  of 

«  cases  have  occurred,  which  have  decided  the  question  in  the 
^*  case  of  an  apprentice,  and  this  not  on  the  ground  of  its  being  ib 
**  excepted  case,  or  as  standing  upon  any  occult  efficacy  in  the  io- 
**  denture  of  apprenticeship  ;  but  on  the  broad  principle,  that  oae 
**  who  has  contracted  a  relation  which  disables  him  from  serving 
<<  any  other  without  the  consent  of  his  first  master,  is  not  mjuris^ 
^*  and  cannot  lawfully  bind  himself  to  serve  such  secood  master, 
<'  so  as  to  gain  a  settlement  by  serving  for  a  year  under  such 
<^  second  contract.  In  reason  and  principle  it  cannot  make  any 
<<  difference,  whether  he  be  originally  bound  by  a  contract  of  sp* 
"  prenticesbip,  or  by  any  other  contract  equally  obligatory  upon 
"  him,  which  disables  him  from  binding  himself  to  serve  a  second 
**  master/'  It  is  said  that  this  case  differs  from  that,  because  the 
militia  not  having  been  called  out  during  the  year,  there  was  < 
year's  service  under  a  conditional  hiring ;  but  the  objection  is,  dist 
the  pauper  was  not  capable  of  making  a  contract,  so  as  to  give  the 
master  a  controul  over  his  services  during  the  whole  year.  No^) 
no  communication  having  been  made  to  the  master  that  the  pauper 
had  entered  into  a  contract  to  serve  in  the  militia,  I  am  of  opiiuoa 
that  this  must  be  considered  an  absolute,  and  not  a  conditiooali 
hiring  for  a  year ;  and  if  that  be  so  then  it  is  quite  clear,  that  the 
pauper  was  not  capable  of  making  an  unconditional  contract  to 
serve  for  a  whole  year.  I  am,  therefore,  of  opinion,  in  this  casoi 
that  the  pauper  was  not  lawfully  hired  in  the  parish  of  H»  for  one 
whde  year, within  the  meaning  of  the  SW.8fM.cAL§  7.— t^*" 
tLEOALB  J.  concurred.  —  Order  of  Sessions  quashed. 
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CHAPTER  I. 

OVERSEERS   OF    THE   POOR. 

L 

I.  The  Statutes  relating  to  the  Appointment. 
IL  The  Form  of  the  Appointment. 
OL  What  Persons  arc  ttable  to  be  appointed. 
TV,  Ihrnhom  the  Appointment  must  be  made. 
Y,  What  number  of  Overseers  may  he  appointed. 
VI-  At  and  for  what  Time  to  be  appointed, 
VIL  Ofandfor  tohat  Place. 
YUL  Of  the  Ajypeal  and  Certiorari. 
IX.  Of  the  Evidence  of  Appointment. 

I.  The  Siaiutei  rdating  to  the  Appointment  of  Overseers. 

See  ^ H.S.  €.25.  5&6  Edw. 6.  c. 2.  5 Eliz.  c.S.  14 Eliz. 
e.5.  18  EUz.  c.S.  S9Eliz.  c. 3.  4^3 Eliz.  c.2.  (1.  8,  9, 10. 
13  &  14  Car.  2.  c.  12.  §  21.  17  G.2.  c.  S8.  ^  3. 8.  54  G.  3. 
1^91.     59G.3.C.95. 

11.  The  Form  of  the  Appointment. 

L  TU&X^.  Searle,  E.  T*  12  Ann.  Editor'^  MSS.— Two  justices  An  order  need 

appointed  three  persons  to  be  overseers  for  the  parish  of  not  state  that 
fit  wd  one  of  the  objections  to  the  form  of  the  appointment  ^  peraons  ap- 
vi^tMfc  it  did  not  appoint  them  to  be  overseers  of  the  said  parish  ^JI^^J^l^' 
IMtir  with  the  churchtoardens  thereof  9^  the  statute  43  Eliz.  c.  2.  churchtoardensy 
dvMf ;-—  but  the  Court  disallowed  the  objection,  sayiog,  that  oveneen  of  the 

■ioi  overseers  are  once  legally  appointed,  they  are  bv  the  oper-  poor. 

itioDof  law  joined  with  the  churchwardens  of  the  parish  for  which 

tkv  are  appointed. 
%  Rex  V.  St.  Geotgesy  T.T.9G.I.  Fort.  320.  —  The  nomination  They  must  be 


pf  the  poor  was,  that  such  by  name  were  appointed  to  •ppo>n*«J  o^«- 

tbe  poor  to  work,  &c.,  mentioning  the  several  duties  m  the  act,  "^^^  "  nonune, 

hot  did  not  in  express  words  appoint  them  overseers:  and  for  this  ^^Com.Dig.  99. 
icasoa  the  pomination  was  quashed. 

3-  Rex  V.  Sheringbrooke,  E.  T.  11  GA.   2Ld.  Ratpn.  1394.  —  The  appoint. 

An  onler  of  justices  of  the  peace,  made  for  appointing  the  defendant  "*"V°"^  •***' 

overseer  of  the  poor,  bemg  removed  into  the  Court  of  King's  JJLintedare"* 

VOL.  1.  B 
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itibatantUd  Bench  by  certiorari^  waa  quashed  upoo  motion,  because  it  did  sot 
househoUert.  appear  by  the  order  that  he  was  a  substantial  householder ,  whicb 
^  ^'  S?  ^'      '^  expressly  required  by  the  words  of  the  statute  43  EUz.  c.2. 

Rex  9.  Marlow,  F(^,  5.  Rex  v,  Weoblcj,  S  8Cr.  1S«I.  Rex  v.  Monai,  M.  T.  7  G.  2.  Ba 
V.  Curie,  Sey.  Rep.  S79.     Rex  «.  Stubbe,  2  T.  R.  406.     Rex  v.  Morrii,4  T.  R.  550. 

The  appoint  '4.  Rex  v.  Houlditch,  T.  T.  IS  &  14  G.2.  Editor**  MS5.-Two 
meat  must  state  justices  of  the  county  of  Surry  had  appointed  two  persons  orer* 
'**.««^  in  ggg„  Qf  the  poor  of  the  parish  of  W. ;  but  it  was  not  stated  that 
b  rito^lT"^  the  parish  of  JV.  was  in  the  county  of  S.  or  in  any  other  county. 
"  "  — The  Court  took  the  objection  to  the  order  for  this  reason,  and 

it  was  accordingly  quashed. 
And  allege  5.  The  case  of  the  Overseers  of  WeoUy,  M.T.  20  G,%  2  Str.  1361. 

tbat  the  persons  ..Two  sets  of  overseers  were  appointed,  and  both  quashed;  one, 
appointed  are  )[>ecause  the  persons  appointed  were  described  only  as  "  pfv^^ 
^^^Smm  w^«^«"*«»"  instead  of  pursuing  the  words  of  the  statute  48  Ek. 
the  parish,  ^'  ^'  which  are  **  substantial  householders  ;"  the  other,  because  it 

S.P.  Rex  9.  ^°^y  called  them  **  substantial  householden,'*  without  adding 
Monll,  M.  T.  there  or  in  the  parish,  and  this  too  not  in  the  appointment  as  h 
7  G.  s.  ought  to  be,  but  only  in  the  direction  at  the  foot  of  it.  r 

An  appoinu  6.  Res  V.  Severn,  E.  T.  29  G.  2.  Say.  Rep.  278 — »The  defend- 

ment  of  over-  g^ts  were  appointed  overseers  of  the  poor  within  "  the  precincts  of 
"^yiwue^iti^t  ^""  Tower,  otherwise  called  the  parish  of  St.JPfter's  ad  Fiiafe, 
under  43  Elis.  within  His  Majesty's  Tower  of  London*"  —  Denison  J.  We  are  of 
c.  2.  tbe  place  Opinion  that  the  appointment  is  void.  It  expressly  appears  to  be 
for  which  the  an  appointment  under  the  4S  J£liz. ;  but  it  is  not  a  good  appoioA- 
^pointmentis  ment  under  that  statute,  nor  under  tbe  13  &  14  C^r. 2.  Tte 
nadeuapanift.  former  Statute  only  gives  a  power  of  appointing  overseers  of  the 

poor  in  parishes  ;  and  this  power  is  by  the  latter  statute  only  ex* 
tended  to  townships  and  mils ;  and  we  are  of  opinion,  that  boA 
these  staiutea,  which  have  in  other  instances  been  construed  strictlji 
ought  to  be  so  construed  in  the  present  case.  In  the  case  of  i2tf  ▼• 
(a)  Sav.  Rep.  Curle{a\  it  was  holden,  that  the  very  words  substantial  househMen, 
S79.  which  are  the  words  of  the  48  £/ts.,'must  be  used  in  an  appointment 

/of  overseers  of  the  poor ;  and  an  appointment,  wherein  the  persons 
appointed  were  called  principal  inhabitants,  was  qnsished :  and  die 
same  strictness  in  construing  this  statute  has  been  observed  in  di? ers 
other  cases.  It  has  been  8aid>  that  as  the  place  for  which  the 
defendants  were  appointed  overseers,  is  called  ^'  the  parish  of  Si* 
JPeter^s  ad  Vincula,  within  His  Majesty's  Tower  of  London,"  asweB 
as  "  Precinct  6f  the  Toroer,**  it  is  a  parish  by  reputation,  and  the 
(ft)  Pott,  pi.  43.   case  of  Hilton  v.  Pavole  {b)  has  been  cited,  in  which  it  was  holdesi 

that  a  parish  is  within  the  meaning  of  the  43  Eliz. ;  but  althougli 
a  place  may  be  a  parish  by  reputation,  and  although  overseen  d 
the  poor  may  be  appointed  for  such  place,  yet  an  appomtoient  d 
overseers  for  such  place  will  be  bad,  unless  the  place  be  thereii 
expressly  called  a  parish.  In  the  present  case,  the  description  oi 
the  place  is,  Precinct  xvithin  the  Tower .-  for  the  words  Parish  9 
St.  Peter* s  ad  Vincula,  within  His  Majesty* s  Tower  of  London,  sri 
under  an  otherwise  called  /  and  the  rule  m  such  case»  is,  that  th< 
name  or  description  which  precedes  an  otherwise  called,  is  always  ti 
be  considered  as  the  true  name  or  description,  and  not  the  name  o 
(c)sBii]atr.S96«  description  which  follows.    In  an  anonymous  case  (c)^  it  is  said,  tha 

the  whole  Court  was  clearly  of  opinion,  that  the  true  name  of  I 
man  is  that  which  prece4e8  an  altos  dictus,  and  an  indictment  wa: 


^T.  1]  lORM  or  Appoimrif iirs^.  g 

in  that  caw  quarfied,  because  the  addition  of  the  person  indicted 
foOoired  the  okas  dieius*  It  has  been  said^  that,  although  the  place 
of  wUcli  the  defendants  were  appointed  overseers  be  not  a  parisfay 
,  the  Cottit  ottj  intend  that  it  is  a  township  or  Till,  within  the  mean- 
b^of  the  13  &  14  Car,  2.;  but,  as  it  is  not  expressly  called  a  town- 
ship or  viil  in  the  appointment,  the  Court  ought  not  to  intend  that 
it  is  i  township  or  vill,  in  order  to  make  an  appointment  good 
wJudb  is  not  warranted  by  that  statute. 

7.  Eexi.  SluBii,  jB.  J.  28  G.  S.2T.IL  406,— The  township  of  But  the  words 
theooBsstery  of  Ronton  Abbey ^  consisted  of  three  houses,  viz.  the  r"**f^[2^, 
abbej-hoiue,  with  about  four  hundred  acres  of  land  which  was  areto bereU- 
ocrapied  by  Mrs*  S. ;  a  small  house^  with  an  acre  of  land  belonging  Ufvlj  *^'^t  ; 
to  it,  occupied  by  one  M.^  a  poor  man  with  a  large  family,  and  andpenou* 
semot  to  Mrs.  S. ;  and  a  cottage  with  about  five  roods  of  land,  thoi^h/wor 
the  property  of,  and  occupied  by,  a  poor  day-labourer.    These  SPr^lT""^ 
three  persons  were  appointed  overseers  of  the  poor;  and  it  was  ^optifau  *** 
objected,  that  the  two  men,  on  account  of  their  poverty,  were  not  boiuebolden  in 
rabstantial  householders.     But  the  Coubt  held  that  the  wotds  tUe  painli. 
"*  fuluUiftial  hotueholders'*  are  to  be  understood  as  a  reUuive  termf 
8&d  therefore,  in  a  place  where  there  are  a  great  many  opulent 
fanaen,  the  appointment  of  a  day-labourer  may  be  improper;  (c)i  Sid.  262. 
but  that  in  the  present  case,  as  there  were  no  other  persons  to  ^  ^^  ^^3. 
9em{c],  the  appointment  ought  to  be  allowed.  ^  ^^'^'  ^^ 

Non,  An  appointment  of  overseers  is  good,  without  mentioning  TUappoint- 
the  juitice<  to  be  of  the  divUion  ;  for  the  words  of  the  statute  in  "^nt  Bead  not 
tlw  case  are  only  directory.    In  some  of  the  ancient  statutes,  itot  ^Z^aJSom^ 
wis  force,  as  particularly  the  22  Hen.  8.  c*  12.,  the  justices  were  ^^  dtMrn^ 
'^ed  to  diffiae  themselves,  for  the  better  execution  of  the  regul*  R.  v.  Sparrow, 
WDs  concerning  the  poor  ;  and  thence  came  the  clause  in  the.  s8eia.Cas.i40. 
nhieqoent  statutes,  that  the  justices  of  the  division  were  to  do 
^  aod  such  diings.    But  as  there  is  no  law  at  present  which 
'^^tureg  tbem  to  divide  for  the  aforesaid  purposes,  there  is  properly 
00  Annas,  in  the  sense  which  the  statutes  intended ;  and  conse* 
fieotlj  it  cannot  be  necessary  to  set  forth  now,  that  the  justices 
■'^  M  or  near  the  diviiion* 

,^RexY.  Morris,  H.  T.  S3  G.3.  4  T.R.  550.—  Two  justices  An  order  ap- 
>^t/ir)iel791  appointed  the  defendant,  being  a  substantial  house-  ^"J^°f|^^', 
Wider  of  the  parish  of  L.  to  be  overseer  of  the  poor  of  the  hamlet  J  jj^^ji^*^  ^e 
*f  ^'in  the  said  parish  ;  be  appealed  to  the  Sessions,  where  the  the  parish  ofB. 
fppoiotment  was  confirmed  wiUi  costs,  stating  it  to  be  on  the  hear->  to  be  overseer 
^  of  the  appeal  touching  the  appointment  of  R.  M.  as  one  of  the  ^^rthe  hamlet  of 
<»«erf  of  the  poor  of  the  hamlet  of  "  V"  Ac    To  the  order  of  ^r/j*!?*  ^ 
^^**ifns  was  annexed  a  rate  on  the  inhabitants  and  all  other  sub-  P*™"* "  ^^^- 
<^tt^  householders  in  the  parish  of  Z^,  towards  the  relief  of  tlie 
P^  Mmf  16.  1791 ;   and  in  that  part  of  the  rate^  which  re- 
^1^^  fC  hamlet,  the  appellant  was  rated.    It  was  contended^ 
uat  this  ig  not  an  appointment  for  a  parish  under  the  43  Eliz.  c.  2.,  ' 
^hiaviU  under  13  &  14  Car^2.f  but  for  a  hamlet  only,  which 
^nerdv  a  subdivision  of  a  parish.  —  Lord  Kbnyon  C  J.    It  is 
^wl  that  this  is  not  a  township  or  vill,  but  only  a  hamlet:  but 
^  9Xid  kamkt  Bie  in  common  acceptation  used  as  synonymous  ^ 
fernu.   If  indeed  the  justices  at  the  sessions  had  stated  specially  .  < 

^.^r  order  that  Uiis  was  not  a  vill,  we  should  have  been  bound 
^  qoaah  the   order  of .  appointment ;  but  as  it  may  be  a  vill 
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we  are  now  to  intend  (a)  it  for  the  purpose  of  supporting  the  order. 
The  same  intendment  may  be  made  as  an  answer  to  the  third  ob- 
jection; and  if  we  were  to  look  at  the  rate,  which  indeed  should 
not  have  been  returned  by  the  certiorari^  the  appellant  there  ap- 
pears to  be  rated  for  property  in  F. — Both  orders  affirmed. 

III.  What  Persons  are  liable  to  be  appointed. 

See  Stats.  32  H. 8.  c.40.  1  »^.  *  M.  c- 18.  §7.  6&7  »^-3. 
C.4.  10  &  11  fF.S.  C.2S.  §2.  18  G.2.  c.  15.  42  G.3.  c.90. 
§174.  58  G.S.  C.70.  §2.    59  G.8.  c-12.  §  6, 7. 35. 

Anattonieyor        9.  Rex  V.  Prome^  M.  T.  10  Car.  1.  Cro.  Car.  389.  —  P.,   an 

pnctismg  bar-  attorney  of  the  Kine*8  Bench,  was  elected  tithingman  of  7^. ;  and 
"***'-*tea"*  ^  Sessions  refused  to  admit  his  torit  of  privilege^  as  entitling  him 

SKffffiw*^"  to  be  discharged,  on  the  ground  that  tliere  was  a  special  custom 

Noy,  1  IS.' '  ^^'  every  parishioner  to  serve  the  office,  according  to  the  situation 

March,  so.  of  their  houses.     It  was  therefore  moved  into  the  King's  Bench  ; 

Off.  Brer.  169,  and,  after  argument,  all  the  Court  held,  that  such  a  custom 

2  Keb.  477.  could  not  prevail  against  a  person  who  is  by  his  office  to  be  attend- 

2  Rol  Ab  272.  *°^  ^^  ^^^®  superior  courts  :  and  in  the  case  of  Rex  v.  Pordage  {b) 

1  c.  Dig.  450.*  ^^  ^9  admitted,  that  practising  barristers  have  the  same  privi- 

2Haw.P.C.99.   lege. 

(6)  2  Keb.  578. 1  Mod.  22.     1  Sid.  431.      2  Hawk.  P.C.  100. 

An  aldenoanof      la  Rex  v.  Abdy^  T.  T.  16  Ccr.  1.  Cro.  Car.  585.— -One  Abdy,  an 
London  w  not     Alderman  of  London,  was  elected  a  constable  in  Essex,  where  he 
c^Jk  ^Km^     resided  ;  and  on  the  case  being  removed  into,  and  argued  in,  the 
^o      331         King;'s  Bench,  all  the  Court  held,  that  he  ought  to  be  discharged 
"^*       *        by  his  privilege,  in  like  manner  as  attornies  attending  the  courts 
are  discharged  of  such  office,  and  other  offices  in  the  parish  ;  and  a 
writ  was  accordingly  awarded  for  his  discharge. 
Tidewnien  and       H.  Raymond  v.  St.  BotolpKs  Aldgate,  32  Car.  2.  2  Chan.  Rep. 
^'^ZST^'^'      ^^'  ~  '^      Plaintiff  was  one  of  the  king's  toaiiers  in  the  port  qfjL, 
wKftged  fi«m"'    ^"^  ^^^^  ^^®  trade  of  a  common  bretoer,  and  executed  his  said  place 
serving  the  of-    ^7  ^  deputy  ;  the  defendants  insist  he  is  not  to  be  exempted  from 
fioe  of  oreneer.  bearing  the  office  of  overseer  of  the  poor  of  the  parish.  This  Court 
See  also  the  case'  declared  that  the  King's  officers  ought  to  have  the  benefit  of  their 
of  Cawthome  v.  privilege ;  and  the  execution  thereof  by  a  deputy,  or  his  dealing  in 
Campbell  in  the  another  trade,  should  not  in  any  sort  be  prejudicial  to  him,  he 
^700  ^?*str     ^^*"S  '°  answer  for  any  neglect  or  misdemeanor  committed  by  his 
Rep.'2i6  and'    cl^uty,  for  that  it  is  not  reasonable  that  the  King's  servants  or 
Rex  V.  Warner,  officers  should  have  nothing  else  to  subsist  on  but  their  immediate 
post,  pi,  IG.        services  or  places  under  His  Majesty,  and  take  no  other  employ- 
ment on  them  ;  and  although  a  privilege  of  that  nature  be  granted 
in  THE  Exchequer,  a  torit  of  privilege  under  the  great.seal  was, 
and  ought  to  be  taken  in  all  respects  as  effectual :  and  therefore 
the  Court  allowed  the  plaintiff  his  privilege. 

dt>*^S?JitSa         ^^'  Anonymous,  E.  T.  3  Ann.  6  Mod.  140 ^^A  writ  of  privilege 

cure  of  souls,  is  ^^  moved  for  to  have  a  clergyman,  who  appeared  to  have  no  cure 
privflegedfrom  of  souls,  privileged  from  the  office  of  overseer;  and  though  Holt 
being  overseer.  C  J.  seemed  against  it,  because,  by  him,  their  privilege  of  exemp-^ 
1  Mod.  280.       tion  is  only  extendible  to  their  spiritual  revenues,  and  if  in  case 

1  v"^l  ^rti  *^®  privilege  be  personal,  it  is  only  from  common  law  offices,  and 
1  Vent.  I  OS. 

«  Stra.  1 107.  (^j  yy^  g^lj^  ^qj    <,  jf  ^  ^j^^^,  ^  ^^^^^pJ  generally,  that  place  shaU  be  « takei:* 

'*  to  be,  and  intendcil,  a  viH.*' 


Sect.  S.]       P£RsoNa  liable  to  be  appointed.  ^ 

espectaUj  if  they  are  without  cure,  as  here;  yet  tub  OTHfeR  threb 
JusTiCKS  w&e  rtrongly  against  him ;  but  however,  for  His  Lord- 
sbjps  sstiis&ctioo,  they  decreed  that  it  should  be  stirred 
j^D.  (a) 

13.  Rex  V.  Moor,  2W.8fM.  Carth.  161.*-  The  defendant  was  FtoHwsoiily 
a  ciiiieD  of  L.,  but  resided  in  the  summer  at  /f.,  and  was  chosen  octtskmaay 
by  the  parishioners  overseer  of  that  parish.     Upon  appeal  to  the  "»^*  <>«««•>* 

c'l.  •!•■  1*        •*  ••  *i  \       not  to  bo  SD- 

cmm  ae  was  discharged ;  but  it  not  appearmg  upon  the  order  pointod  orw- 

t^^be  was  appobted  by  two  justices,  pursuant  to  4S  Eliz*,  the  geen. 

Court  of  King  s  Bench  would  not  quash  tne  order,  because  nobody  Dal.  c  79. 

«as  affected  by  it.  —  The  Court  thought  such  practice  of  ap-  s.  2.  p.  216. 

pointii^  persons  only  resident  for  a  time,  ought  to  be  discourag^; 

asdituaaidby  Lord  Chief  Baron  CoMYNS  (^),  that  such  per-  (6)  3 Com. Dig. 

sow  ought  not  to  be  chosen,  and  he  refers  to  the  report  of  this  "''*g*^*^,?^ 
case.  ™  ^«^ 

l^hx  V.  Gayer,  i/.  T.  S0G.2.    Burr.  2^5. --G.  being  ]:'^^. 
appointed  overseer  of  the  poor,  appealed  to  the  Sessions,  who  ti«^JJ^"^h?" 
iBMie  the  following  order:  "  It  appearing  unto  this  Court,  that  G.  pay  officer  o«fA( 
"  was  and  is  an  acting  justice  of  the  peace  for  the  county,  and  also  not  to  be  ap- 
**  ^haknant  of  marines  (c)  on  half  pay,  and  that  t^iere  are  other  pointed,  if  thew 
"  safcieni  and  sutwtantiai  householders  within  the  said  parish,  "^  ***"  P^" . 
"  ibis  Coort  doth  therefore  vacate  and  make  void  the  said  warrant  bJ^'^SeoffiM  • 
**  of  appobtment."     The  question  upon  the  argument  was,  Whe-  and  the justiooi' 
tber  (he  reasons  given  were  sufficient;  and  particularly  whether  ofthepeam 
Ac  office  of  justice  of  peace,  and  the  office  of  overseer  are  com-  *»▼«  •  discre- 
ptible  offices;  and  if  so,  whether  the  objection  could  be  removed  tionary  power  to 


-•  o A — '     — — — y »  

P^t  natter.  ((/)     The  Sessions,  on  appeal,  have  a  right  to 

^erci^  the  same  latitude  of  discretion,  in  judging  who  are  fit  to 

otoominated  overseers,  as  the  two  justices  had.  Tkey  have  ^iven 

^  opioioD  that  G.  was  not  a  proper  person  to  be  appomted 

^i^fneer.    They  are  not  obliged  to  give  any  reason  lor  their 

^pnuui,  because  the  legislature  has  intrusted  them,  on  an  appeal, 

^  the  power  and  authority  of  appointing  overseers.     If  the. 

oeaions  had  given  no  reason,  their  order  had  been  undoubtedly 

^\  we  must  have  presumed  that  thev  acted  upon  proper 

V^'^    It  is  true,  that  where  the  whole  reason  is  set  out, 

^  s  clearly  wrong,  we  may  and  ought  to  quash  an   order 

^^^^y  made  by  mistake ;  but  then  the  bad  reason  must  appear 

*^  W  been  their  only  inducement.    If  there  may  have  been 

^  S^oands,  they  should  be  presumed  sufficient ;  and  the  order 

^toot  to  be  set  aside,  because  some  of  the  reasons,  unneces- 

*^7  given,  appear  to  be  bad.     Here  the  whole  reason  is  not 

(a)Itisnid  in  Giliwrn's  Codex,  315.  (UnatyrfHu  Uc^esty's  bodyguard  is  ex- 

2^,KW  ef  ^  realm,  by  reason  of  empted  from  serving  the  office  of  orer- 

JT^I'J ;  aU  dergymenf  by  reason  seer.  R.  v.  Great  Marlow,  8  East,  S45. 
*>  wir  onder ;  and  ali  parUamerUfnen,        (</)  In  the  case  Hex  v.  Pateman,  M.T. 

^^QftbeirpriTili^e,  are  exempted  99  G,  S.  2  T.  R.  779.   Lord  Kenyon 

°^  tbe  office  of  churchwarden.  C.  J.  says,  that  in  the  case  of  R.  v.  Gayer, 

|v  See  3  Keb.  309.     1   Sid.  272.  ,it  seemed  to  be  agreed  that  the  offices 

J^'  233.    2  Hawk.  P.  C  100.  as  to  are  incmijiatible,  liecause  the  accounts  of 

ability  of  a  a^^tam  in  the  guard  to  the  overseer  are  subject  to  the  controul 

*'**  VmAk  offices :  and  it  s^ems  Uiat  a  of  the  justice. 
P***  »wom  one  of  the  yeomen  in  or- 
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given  :  Ibej  soy  there  waw  other  persotuqualilied;  and  Bspponng 
<?.  liable  to  serve  the  oflioe,  they  might  think  hia  not  so  proper 
(Ml  many  others*  It  does  not  appear  that  they  considered  him 
as  exempted  or  disqualified  from  being  overseer,  and  that  thej 
vacated'  the  order  w  justices  on  that  account  as  iUeggl.  The 
execution  of  a  discretionary  power,  when  it  is  n€»t  necessary  to 
'  give  a  reason,  ought  to  be  supported,  unless  the  whole  reason  is 
set  forth,  and  is  manifestly  wrong.— Order  of  Sessions  confirmed. 
The  words  15.  Rex.  v.  Stubbs,  E.  T.  28  G.  8.   2  T.  R.  S96.^A.  S.  wdow, 

"  nibttmntial  ^^  y,  M.  and  J.  J^.  were  appointed  overseers  of  the  poor  for  the 
hLtrS^Sr*'  township  of  the  monastery  of  R.  A.  The  township  of  the  moDM- 
eocetosez-^iuid  "^^^  of  R.  A.  is  an  extraparochial  place,  containiBg  three  houses 
therefore,  if  <Mi]y,  and  about  four  or  five  hundred  acres  of  land.  Those  three 
there  be  Qootfaer  houses  are  respectively  occupied  by  Mrs.  S.  who  lives  id  the  Alh 
perttms,  a  tvo-  bey-kousCf  and  occupies  the  greatest  part  of  the  land  within  the 
^t^^'^t^  township.  The  house  occupied  by  M.  is  a  small  house,  which  be 
i^roisnm^e  rents,  with  something  more  than  an  acre  of  land  belonging  to  it: 
in  the  n«tur^af  he  has  lived  in  it  two  or  three  years,  with  a  wife  and  two  chikken, 
theoffioetoren-  Wad  is  poor  and  a  servant  to  Mrs.  S.  HT*  is  a  labourer,  and  poor; 
^tat  women  in-  ^ut  the  houB^in  which  be  lives,  with  four  or  five  roods  of  land  be- 
*^**°'**°*'         longing  to  it,  is  hisown  property.  —  The  Court,  after  argument  at 

the  bar,  took  time  to  consider :  and  Abhhurst  J.  now  delivered 
the  Opinion  of  the  Court.  —  We  think  that  the  circumstance  of  one 
of  the  persons  appointed  being  a  woman  does  not  vitiate  the  ap- 
pointment.   The  only  qualification  required  by  48  Mii*  is,,  that 
they  shall  be  substantial  hotiseholders  ;  it  has  no  reference  to  sex. 
The  only  question  then  is,  whether  there  is  any  thing  in  the  nature 
of  the  office  that  should  make  women  incompetent ;  and  we  think 
JDjrer,  985b        there  is  not.    There  are  many  instances  where,  in  offices  of  a  higher 
Calli^  252.       nature,  they  are  held  not  to  be  disqualified ;  as  in  the  case  of  the 
sSci^Tm'^'  ^^  ^  ^'S^  chamberlain,  high  constable,  and  marshal  and  that 
1215.  *     ^  ^  common  constable,  which  is  both  an  office  of  trust,  and  like- 

3  Keb.  32.        wise,  io  a  degree,  Judicii^l.    So  in  the  case  of  the  oflice  of  sexton,  (s) 

As  to  Ckardstock's  case  (6),  that  is  no  conclusive  authority.  It  i» 
to  be  collected  from  the  case,  that  there  were  other  persons  in  the 
parish  proper  to  serve ;  and  if  so,  the  Court  held  the  justices  had 
not  acted  improperly  in  refusing  to  approve  of  a  woman.  Where 
there  are  a  sufficient  number  of  men  qualified  to  serve  the  office, 
they  are  certainly  more  proper ;  but  that  is  not  the  case  here ;  and 
therefore,  if  there  is  no  absolute  incapacity,  it  is  proper  in  this 
instance  from  the  necessity  of  the  case.  And  there  is  no  danger 
of  making  it  a  general  practice ;  for  as  the  justices  are  invested 
with  a  discretionary  power  of  approbation,  it  is  not  likely  that  they 
will  approve  of  such  an  appointment  when  there  are  other  proper 
objects. 

'{a)  Decided  upon  great  debate  in  the  not  t«  be  an  oferseer  of  the  poor,  and 

caae  of  0km  v.  /lunim,  2  Str.  1114.  that  there  can  be  no  custoan  to  put  her 

aad  KpOFtad  very  fUlly,  7  Mod.  203.  in  on  account  of  her  being  an  faoose- 

(l)  Beg  ▼•  Chordtiock,  EatUr  Term^  keepei^  because  it  is  an  office  created  by 

10  Ann,  Vhh.  Ahr,  title  Poor,  41 5.  -*-  A  act  of  parliament.  —  pAiim  C.  J.  said, 

man  and  woman  were  elected  oveneers;  the  justices  had  done  well  in  reftisiog  to 

and  on  the  justioes  appoinring  the  man,  nominate  a  woman ;  and  directed  ap- 

and  refusing  to  appoint  the  iiwnan,  a  plication  to  be  made  to  the  justices  to 

fM/ndamut  was  applied  Ibr  to  compel  nominate  another  peraoo  ;    and  that  if 

justices  to  nominate  two  householdera.  —  tliey  refused,  the  Court  should  tie  m««t^ 

Powiu  J.  declared  that  a  woman  is  tlie  next  term  for  a  inandamus. 
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1&  AtxT«li5Bnwr,  Af»r.406.3.  8  7.  A.  875. -^  The  [defend*  Anoffioerofilie 
•■ft  WM  indieted  for  «ot  taking  upon  him  the  office  of  ovefseer  of  custonM  !•  ex- 
dbe  poor,  to  wfaiqh  the  indictment  stated  that  he  was  in  due  nuun'  «™P*^  'i^m 
Krmwunated  on  the  I6ih  of  April,  S8  G.  $.  The  cause  was  tned  ^^f,^^ 
hefere  FfeRRXN  Baron,  when  it  was  insisted  on  behaif  of  the  de*  of  the  poor, 
fendent,  thai  he  waa  exempted  from  serving  the  office  by  reason  though  he  hat 
of  his  holding  anolher  office,  that  of  coal-meter  at  Maningtrte  wti  hU  writ  of 
iriihm  the  port  of  Harmohy  under  an  appointment  from  the  com-  ly'^^y  *t  th« 
BMsiooera  of  ihe  customs  by  deputation ;  the  duties  of  which  office  ^ 
oeie  (it  was  aaid)  incompatible  with  the  office  of  overseer  of  the 
poor.  And  he  also  relied  on  the  clause  of  exemption  in  the  patentf 
■nder  which  the  commissioners  of  the  customs  were  appointed  by 
ifae  Crown,  wherein  it  is  stated  that  *'  to  the  intent  tnat  the  said 
**  commissioners  may  be  better  enabled  to  attend  the  execution 
^  of  their  commission,  we  do  hereby  grant,  declare,  and  ordain  that 
'^  joo  our  aaid  commissioners,  and  all  officera  of  the  customs,  as 
**  well  these  appointed  or  auUiorised  by  letters  patent,  or, by  con- 
'*  stitotion  or  warrants  from  the  commissioners  of  our  treasury,  &c. 
**  as  those  officers  which  are  or  shall  be  appointed  or  deputed  by 
«  yoQ  our  aaid  commissioners  in  or  for  the  management  of  our  said 
*^  rcveaae,  ahall  not  be  compellable  to  serve  on  any  jury,  or  to 
appesr  and  serve  at  any  assises  or  sessions^  or  to  serve  any  parish 
or  atker  public  qffice  whaUoeverf  civil  or  military ;  hereby  require 
isgaad  commanding  all  mayors,  sherifis,  justices  of  the  peace,  &c* 
"  and  all  other  our  officers  and  aubjects  whatsoever  whom  it  mav 
^  oonceni,  to  take  notice  of  this  our  royal  pleasure  at  their  peril, 
**  Ac"    It  appeared  in  evidence  that  the  duty  of  a;  coal-meter  is  to 
weigh  and  measure  the. several  sorts  of  cosJs,  ciJm,  and  cinders, 
open  which  certain  duties  are  imposed  by  several  acts  of  parlia* 
vent,  hnported  or  landed  at  Mantngtree ;  and  wl^ich  appeared  to 
be  about  12,000  chaldrons  in  a  year ;  which  was  to  be  done  by  the 
defendant  and  four  others ;  and  that  the  necessary  attendance  of 
the  defendant  rendered  it  impossible  for  him  personally  to  execute 
the  office  of  overseer.    It  was  also  proved  that  there  was  no  ne- 
cessity for  appointing  the  defendant  overseer,  inasmuch  as  there 
were  many  other  substantial  householders  in  the  parish  capable  of 
Idkiag  the  office.  — -  It  was  said  in  answer,  by  the  counsel  for  the 
pfosecotion,  that  the  King  could  not,  by  his  prerogative,  exempt 
te  defendant  from  serving  the  office  of  overseer,  which  wa^  an 
4fice  created  by  statute ;  and  with  regard  to  the  supposed  inconv 
frth'lity  of  executing  the  two  offices,  that  he  might  serve  the  office 
eC  ortcseer  by  deputy.  —  The  learned  judge  over-ruled  the  objec- 
tasBB,  md  the  defeotumt  was  found  guilty.  —>  Lord  Kbmton  C.  J : 
I  doohed  at  first  to  what  branch  of  the  prerogative  this  power  of 
exoDption  was  to  be  referred,  yet  upon  looking  into  the  authorities, 
sod  eqiecially  the  case  of  Bishop  v.  Lloyd,  I  am  satisfied  that  it  is 
veil  founded.     And  I  feel  myself  greatly  strenj^thened  by  fincUng 
dttt  it  was  upheld  by  two  such  great  Judges  as  Sir  Thomas  Pengelly 
iad  Sir  John  Comms ;  by  the  latter  of  whom  it  is  said,  that  the 
fimn  of  the  writ  01  privilege  as  now  used  was  drawn.    In  point  of 
foictice  I  have  found  other  es^emptions  claimed  and  allowed, 
^ough  the  origin  of  them  fnay  not  now  be  known.    The  first  time  I 
attemied  on  the  Chester  Circuit  as  Chief  Justice  of  Chester,  ax^  old 
instrument  was  brought  for  my,  signature,  according  to  custom,  in 
which  the  inhabitants  of  the  town  of  Nantwich  claimed  an  exemp- 
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.   .  tion  from  serving. on  juries.  '  I  signed  the  iastrument, becatiie I 

found  it  had  been  regularly  signed  for  above  two  centuries  back 
by  my  predecessors  in  the  office,  some  of  whom,  particularly  Pre- 
sident BradshaiVf  could  not  be  suspected  of  being  very  desirous  of 
stretching  the  prerogatives  of  the  Crown.  —  Gross  J.  said,  he  was 
not  satisfied  that  even  the  other  ground  of  objection  to  the  verdict, 
upon  the  incompatibility  of  the  offices,  was  not  well  founded.  — 
Lawrence  J.  referred  to  the  case  of  the  Mayer  of  Norwich  v. 
Berry f  where  it  was  holden  that  an  attorney  of  the  court  was  pri- 
vileged from  serving  the  office  of  sheriff  in  a  corporation  of  which 
he  was  a  member,  though  it  did  not  appear  that  he  had  taken  out 
his  writ  of  privilege  at  the  time.    He  also  referred  to  2  ImU  ISO. 
where  it  is  said,  that  ^'  If  a  man  have  a  charter  of  exemption  and 
**  show  it  to  the  sheriff,  yet  notwithstanding  he  may  return  him,  for 
<*  the  sheriff  is  not  to  judge  of  his  charter,  nor  to  allow  or  disallow 
*<  thereof;  but  if  he  will  have  the  effect  of  his  charter,  he  must  sue 
«  out  a  writ  of  allowance  of  this  charter,  and  deliver  the  writ  to  the 
<<  sheriff,  and  show. his  charter  to  him;  and  then  if  the  sheriff 
<<  return  him,  he  may  have  his  action  on  the  case  against  the 
*'  sheriff."     From  this  the  purpose  of  a  writ  of  privilege  may  be 
collected,  that  without  it  the  officer  is  not  bound  to  take  notice  of 
the  privilege  ;  but  it  does  not  follow  that  the  Court  will  not  take 
notice  of  the  privilege  when  it  is  shown  to  them,  though  the  writ 
be  not  taken  out. 
The  president         17.  The  president  oi  the  college  of  physicians,  in  London,  and 
and  members  of  the  commons  and  fellows  of  the  same,  are,  by  32  H.  8.  c.  40.  ex- 
the  College  of     empt  from  serving  the  office  of  overseer.  Yet  it  seems  to  have  been 
Physicians  arc    i,Qi^|g„    ^\^^  jj,^  equity  of  this  Statute  doth  not  extend  to  other 

not  elicible  to         ,       .   /  ^  ?•      "^  i  •     •. 

the  office  of        physicians  not  mentioned  in  it. 

overseer.  1  Keb.  4S9.     2  Keb.  578.     2  Mod.  S2.     1  Hawk.  P.C.  101. 

ABajniH  18.    Kentoard  v.  Knoxdes,    E.  T.    17  G.  2.      JVilles,  463.— 

i'^«'='*«'2J!"^*-  To  trespass  the  defendant  justified  under  the  10  G.  2.  c.  18.  for 
sulTwf&  M^  rebuilding  the  church  of  SL  Olave  in  Southtoark  and  London,  by  a 
c.  18.  is  ex-  distress  for  non-payment  of  a  penalty  of  10/.  forfeited  by  the 
cmpted  from  plaintiff  for  re^siuK  to  take  upon  him  the  office  of  one  of  the  cd' 
scryingaUparish  lectors  of  the  rates  for  rebuilding  the  church  under  that  act.  Tlic 
'#<'^»T^Jf]^  plaintiff  at  the  time  of  being  nominated  collector  was  a  merchant 
^reOT*imare  '  ®"'  dealer  in  hops,  an  inhabitant  and  parishioner  of  S^  0/flW,  and 
created  since  ^^^  ^  dissenting  preacher,  who  scrupled  the  baptizing  of  infants, 
that  act,  even  commonly  called  a  Baptist,  The  place  of  meeting  was  duly  cer- 
though  he  be  tified  and  registered,  and  the  plaintiff  duly  qualified  as  required  by 
alto  engaged  in  ^jjg  toleratiori  act.  It  was  also  proved,  that  ever  since  the  tolcr- 
*     ®'  ation  act  it  had  been  usual  for  Baptist  ministers  in  many  instances 

to  carry  on  secular  business  or  employment.  The  question  re- 
served was.  Whether  the  plaintiff  as  such  minister  was  exempt 
from  serving  the  duty  or  office  of  collector.  The  Court  said, 
The  toleration  act  is  grounded  on  natural  rights,  and  the  highest 
natural  right  is  that  of  the  conscience.  The  statute  ought  to  re- 
ceive a  large  and  beneficial  exposition,  if  the  case  wanted  it :'  but 
the  present  is  not  only  within  the  intent  but  also  within  the  very 
letter  of  it.  Every  person  who  is  in  holy  orders,  and  is  a  teacher 
qualified  according  to  1  W.  Sf  M.  c.  18.  is  exempted  from  serving 
any  parochial  office^  or  other  office  in  the  parish,  &c. ;  the  plainlin 
is  so  qualified,  and  therefore  is  exempted.  This  is  a  parochial 
office  in  the  nature  of  it ;  the  stat.  10  G.  2.  calls  it  an  office.    It  is 
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apfNMated  to  by  the  parishioners,  and  exercised  in  a  parish.  The 
aUidon  of  the  plundfTs  being  a  merchant  or  a  dealer  in  hops 
vines  not  the  case ;  it  does  not  destroy  the  privilege  any  more 
das  a  clergyman's  holding  a  farm  or  exercising  any  temporal 
office.  The  toleration  act  exempts  teachers  from  aU  future  ojfficet* 
— Jodgment  was  given  for  the  plaintiff. 

la  Resi.  Poynder,  H.T*  S  Sf  ^G.^.  I  B.Sf  C.  178.  —  Indict-   A,  B, and  c, 
mot  against  the  defendant  for  refusing  to  take  upon  him  the  ^)2^'i|f  ^[L. 
offce  of  overseer  of  the  poor  of  the  parish  of  St.  A*     Plea,  nenhip,  hi!d  a 
not  guilty.     At  the  trial,  before  Abbott  C.J.  the  only  ques-  dwelling-home, 
tioQ  was,  whether  the  defendant  was  a  householder,  within  the  yard, and  pre- 
meaning  of  the  43  Eliz.  c.  2.      It  appeared  that  the  defendant  "?J|?»  J?  •!•- 
U^.H.and  r.  Pthe  younger,  were  lime-merchants  and  co-part-  ",,  .1^  7?J!~1' 
nen,  and  were  the  owners  ot  a  dwelhn^-house,  yard,  premises,  were in^  habit 
and  boilding  in  Ectl  Street,  m  the  parish  of  St*  A*  in  the  city  nf  frvqucnting 
dX  Lmdony  but  that  neither  of  them  ever  slept  there,  'the  de-  the  premifles 
fendaot  and  P.  the  younger  dwelling  at  C.  and  H.  at  S.  in  the  ^^y  fi>'JJ» 
parish  of  T.  in  the  countjr  of  M.    One  M.  who  managed  the  ^^^ISL  but 
boiioeis  for  them,  resided  in  tlie  house  in  Earf  Street.     The  rent,  none  ofthem 
vstes,  and  taxes  were  paid  by  the  iirm.      Each  of  the  partners  resided  there. 
^neoted  the  premises  daily,  for  the  purpose  of  business,  and  the   1^  dwelling- 
defendaot  had  once  voted  at  an  election  of  a  lecturer,  which  was  ?^"*7?*  *"" 
a  pfiriJege  belonging  to  resident  householders.    It  was  contended  ^J^^]^  * 
at  the  trud,  that  the  defendant  was  not  a  householder  within  the  nianMred  the  ^ 
statute  of  Elizabeth.     The  Lord  Chief  Justice  was  of  opinion  that  buiineH  for 
be  vas,  and  a  verdict  was  found  for  the  crown.  —  Per  Curiam,   tfaem,  but  tlie 
Wfcea  a  similar  question  {a)  was  imder  our  consideration,  we  were  '*"*>  '•••^  ""^ 
notinsenaible  that  a  distinction  might  be  attempted  to  be  made  be-  ^^^^^i|!^ . 
tveen  those  cases  where  the  legislature  intended  to  confer  a  Held,  thatch 
iienefit,  and  others  where  it  intended  to  impose  a  burden.     We  of  the  partners 
vere  of  opinion,  that  there  was  no  foundation  for  such  a  distinction,  was  a  houa^. 
and  that  the  same  rule  of  construction  ought  to  prevail  in  all  cases,   •jolder  ^>thiii 
We  have  no  doubt  in  this  case  that  the  defendant  is  a  househdder  ^^2.^^d  liable 
within  the  meaning  of  the  statute  of  Eliz,    It  was  in  evidence  that  ^  ^^^  il,e  ^f. 
lie  had  enjoyed  one  of  the  privileges  of  a  resident  householder ;  for  fico  of  ovcrwer. 
^  had  voted  for  a  lecturer,  which  was  a  privilege  belonging  to 
vcadent  householders  only.  —  Rule  refused. 

IV.  jBy  xohom  the  Appointment  must  be  made* 
^  Stats.  22  H.  8.  c.  12.    43  Eliz.  c.  2.  }  10.     54  G.  S.  c.  91 . 

^iZexv.  Arnoldy  T^T.ifG.l.   Sir.  lOl.^The  defendants  Oveiwert  must 
vereiadicted,  for  that  they  being  church wardeus,  and  two  others  be  appointed 
o'^raeers,  did  refuse  to  join  with  the  overseers  in  making  a  poor's  ""jjer  the^nds 
/»e,  &c.  —  Pratt  C  J.  held  the  ^prosecutor  to  show  an  appoint-  jug,!^*      ''^^ 
"^t  of  the  overseers,  under  the  hands  and  seals  of  two  justices,  as   p^j^y  i^^ 
^statute  requires  ;  and  he  rejected  parol  evidence,  because,  he   i  Sea^Calui. 
"^t  it  must  be  produced,  that  he  might  judge  whether  it  were  a 
''i^nt  appointment.     He  quoted  WiUou^by  v.  Dixey  in  the 
CommoQ  Pleas,  where  a  will  entered  in  the  Spiritual  Court  books, 
to  he  delivered  out  to  the  executor,  was  refused  to  be  read  till  ap- 
plication and  refusal  of  the  executor  was  proved  ;  and  the  same  m 
Str  Edtoard  Seymours  case  (A),  asto  a  deed.  —  The  defendant  was  iP)  lO  Mod.  8. 
^luUt«l. 

(o)  Rerv.  Half,  1  B.  &  C  123.  and  ate  Rex  v.  Adlant,  4  B.  &  C.  77:?. 
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Oreneencmn-  21*  EexY.Ftagf  M.  T.IS  6.  I*  J*aicy»  8.— Anorder  wiinide 
notbeappointed  by  two  justices  of  peace,  appointing  two  penona  overseers  of  the 
^c\^£r^  poor  of  the  two  villa  of  F.  and  C.  .•  they  appealed  to  the  SewoM, 
C^  3S4.  ^^^  appointed  that  these  two  vills  shall  choose  severe!  ovcneen 

a  P.  Rex  o.  ^OT  the  future,  and  that  they  should  collect  severally  in  their  viUi; 
Great  liarlow.  and  when  they  have  collected,  then  to  distribute  those  Mtcoimcott 
Foley,  5.  jointly  as  before ;  and  confirmed  the  order  of  justices.    And  the 

order  of  Sessions  was  quashed,  because  the  Sessions  have  no  ori- 
ginal jurisdiction  to  appoint  overseers. 
Norbythe  522.  Aec  v.  Btt//^,  £.  T.  8  G.  S. -- The  parish  of  the  Ho/y  Ininfy 

mayor  of  a  car.    i^  Guildford  lies  partly  within  the  jurisdiction  of  the  corporatiflB 
SStofOT*^*  of  Gwa^orrf,  and  partly  out  of  it.   On  Easter  Sunday,  im.tiM 
county ;  but  if   half  past  eleven  at  night,  the  mayor  of  Guildford^  and  one  jsitiee 
Uwre  beooly      for  the  county  at  large,  made  an  i^>pointmeDt  of  two  oveneen  for 
one  juitice  in      this  parish  ;  and  on  Easter  Monday  about  noon,  two  of  the  aider* 
^county,  per-  mg^  of  the  corporation,  being  justices  of  the  peace  for  thecorpor* 
nu?  Hppoi^     ation,  appointed  two  other  persons,  the  present  defendants,  to  be 
S.C.  n^LRep.  o^^i'^ccrs  for  the  same  parish.     This  last  appointment  was  certified 
049*      *       *  into  the  King's  Bench.     The  Solicitor-Geneiial  moved  to qiwh 
it,  because  die  mayor  alone  had  power,  by  4S  Elix.  c*  £.;  ana  that 
his  appointment,  though  in  fact  antecedent,  yet,  whether  8ntec^ 
dent  or  not,  superseded  the  other  appointment ;  and  that  its  bdog 
made  on  a  Sunday  is  no  objection  to  it ;  which  was  allowed  by  the 
Court.  —  By  the  Court  :   Quashing  an  appointment,  where  the 
fault  does  not  appear  upon  the  face  of  it»  u  ex  deUtoJustiiia*  Bat 
where  the  fault  does  appear  upon  the  face  of  the  appointment,  there 
the  party  has  another  remedy  by  action,  and  quashing  is  not  tf 
debftojustUia.    Of  this  last  kind  is  the  present  appointment,  whidi 
we  will  not  quash.    This  is  not  a  proper  case  in  which  an  appoint* 
ment  may  be  quashed ;  the  year  is  over,  and  the  defendants  ns^ 
be  ruined  by  actions.     But  we  have  no  difficulty  upon  the  prinpi- 
pal  question.    The  statute  of  Elizabeth  dves  power  to  justicee  is, 
as  well  as  out  of,  sessions ;  and  thererore  cannot  apply  to  the 
head  officer  of  a  corporation  only,  for  he  cannot  constitute  a  set- 
sions  alone.    The  expression  ^*  justice  or  justices^*  may  mesnto 
comprise  the  case  where  there  is  but  one  justice ;  but  such  a  power 
is  dangerous  to  be  trusted  in  the  hands  of  one  person,  and  wis 
(a)  1  Bl.  Rep.    never  claimed  before,  (a)  —  Rule  for  quashing  tne  appointmeot 
650.  discharged. 

Andtbetwo  23.    Rex  v.  Forrest,   H.  T.  29  G.3.   T.  R.  38.  — The  ewe, 

justices  must  among  other  facts,  stated,  that  six  persons  were  put  in  nominstioo 
^'ft^fi^       for  the  office  of  overseer ;  that  Jacob  Leroux,  an  acting  magistrate 

^..JTi^^,^  in  the  parish,  who  attended  the  vestry  and  voted,  without  waiting 
ment  m  tne  pre-   t*       %   ^  *•  ■*       t       »  %  *  ••        vi^ 

aenoeof  each      ^^^  ^^^  return  of  the  election,  signed  a  warratit  appomtmg  Forea\ 

other.  Powely  and  Jonesy  overseers  for  the  ensuing  year ;  that  be  tbei 

Plowd.  S98.  sent  such  warrant  to  three  other  justices  that  they  mi^ht  sign  it; 
Dalt.  c.  6.  that  they  s^arately  signed  the  same  at  their  respective  houaet; 

6  Mod.  180.  anil  tijut  ^q  ^^q  ^f  them  had  signed  it  in  the  presence  of  esd 
Satt.  73. 478.  ^^^^  _  j^^^  KsNYON  C  J.  Perhaps  at  this  time  of  day  « 
5  Mod.  332.  great  inconvenience  would  follow  from  permitting  the  appointmem 
Andr.  238.  to  be  made  by  a  single  magistrate;  but  we  are  to  decide  this  ques 
Bur.s.C.  tion  on  the  ^SEHz.  c.  2.  which  expressly  declares  that  the  over 

seers  shall  be  nominated  by  two  or  more  justices  of  the  peace 
whereof  one  shall  be  of  the  quorum.  Now  those  words  are  verj 
material  in  the  decision  of  a  question  arising  t>n  this  statute ;  f^ 
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Aao^  m  modem  times  aU  the  justices  in  the  cemwission,  except 

one,  are  «f  the  ^ttorum,  jet  at  the  time  when  that  act  passed^ 

tome  peiBODS  were  selected  on  accoant  of  their  superior  knovr- 

kdge,  sod  appointed  to  be  of  the  ^tftoruai.    However,  i  do  not 

widi  to  decide  on  that  sort  of  argument.    But  it  is  admitted,  that 

in  the  cue  of  orders  of  removal  they  must  act  toffether ;  and  lor 

tlni  reason  that  they  should  assist  each  other,  and  that  the  result 

of  tbeir  conference  should  be  the  ground  ^f  their  determination. 

Nor  I  cannot  distinguish  this  case  nrom  that.     This  is  not  merely 

aafsii^ma^act;  if  it  were  like  siting  a  rate  (a),  that  perhaps  (a)  iS«nLS9S. 

fl^  wy  the  question ;   but  it  is  a  judicial  act,  wherein  the  s  Doug.  Elect. 

jostices  are  to  exercise  a  discretion  ;  and  in  order  to  make  this  a  ^'  utTirter 

good  appointment,  the  justices  should  have  acted  together*  *—  ao/ii.  vT Jim-* 

AuamuT  J.  •  The  justices  in  appointing  overseers  do  not  act  ticnof  Dor* 

wnfeeriaUy;  the  statute  has  vested  a  cuscretion  in  them,  and  Chester. 

Ib^jdwuld  act  together ;  and  it  being  a  matter  of  discreti6n,  they 

mU  doafer  together,  for  the  purpose  of  a  commanieation  on  the 

aibject^matter  on  which  they  are  to  deteitnifie.    But  this  cannot 

be  done  when  they  are  not  together,  and  when  no  conference  can 

take  place.  —  Gboss  J.    The  justices  should  be  together  when 

iltty  sign  the  appointment.    This  is  not  a  mere  ministerial  act ; 

if  it  vere,  the  justices  would  have  nothing  more  to  do  than  to 

^nsfinniheappoiDtmeot  presented  to  them  by  the  parishioners;  but 

Ikjare  to  exercise  a  discretion  on  the  subject ;  and  the  general 

ivfe  ip,  that  when  an  act  of  parliament  requires  the  concurrence 

of  tfro  magistrates,  they  should  both  act  together.    This  point  has 

been  determined  not  only  in  the  case  of  qrden  t^  remooal^  but  in 

wderr  <f  bastardy  also,  in  Billing  v.  Prim  (6),  and  in  another  case 

is  tbe  Common  Irleas. 

^Rexv.  Great  Marlaw  (c),  H.  T.  42  G.  S.  ^Ea$t,  244.  —  Sir  At  the  veiy 
W.  C.  and  T.  P.  two  justices  of  the  peace  for  the  county  of  Bucks,  ^^'^^  **»  "P- 
wtat  Great  MarUm  on  the  18th  of  April  last,  and  by  warrant  ^*™^*  "* 
mder  theur  hands  and  seals,  appointed  </•  Webby  J.  Johmonf        ^' 
J'Gitding,  and  R.  </.  Oslade,  to  be  overseers  of  the  poor  of  the 
Md  pariso.    On  Uie  2d  of  May  last  another  instrument,  purportp* 
ag  to  be  a  warrant  appointing «/.  Field  overseer  of  the  said  parish, 
■IS  tigned  by  T.  W,  Esq.  another  magistrate  of  the  county,  and  See  S.C  pou, 
A  the  25th  of  the  same  month,  was  signed  by  the  said  T.  P.  (one  P^  ^^' 
<if  the  magistrates  first  mentioned),  who  was  not  present  when  the 
*idr.  JfT,  9igiied  the  same ;  nor  was  the  said  T»  W.  present  when 
^  mid  7".  P.  signed  it*    It  was  objected,  that  this  was  a  judicial 
^asd  ought  to  have  been  executed  by  both  the  magistrates  at 
^  ame  time,  according  to  the  case  of  Rex  v.  Forrest.  -*- 
Gaoa  J.    Both  the  magistrates  ought  to  have  been  present  when 
^appointment  was  executed:  instead  of  which,  many  days 
^^asd  between  the  signature  of  the  one  and  the  other,  and  they 
tcre  not  together  when  the  act  was  done.    This  is  essentially  ne- 
^ioaffy  to  be  observed,  and  much  inconvenience  may  ensue  from 
t  contnny  rule.    Therefore,  the  appointment  appearing  to  have 
jl^  illegally  made  must  be  quashed.  —  LAwasNca  J.   I  should 
1^  lorry  to  relax  the  rule  that  the  two  magistrates  should  be 
together  when  the  appointment  is  made :  otherwise  it  will  be  hard 
*o  lay  to  what  length  of  litigation  the  question  may  not  be  carried, 

{^)  9  Bhdi.  Rep.  1017.  (c)  See  Jttt  ▼.  Jdm«f,  pody  pi.  3S1. 
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if  it  be  to  depend  on  the  mind  of  die  magistnite  who  first  signed 
going  along  with  the  other,  at  the  time  he  signs,  as  has  been  aigoed 
in  support  of  the  order.  However,  it  is  not  necessary  to  decide 
any  thing  on  that  ground  in  the  present  instance.  — Lb  Blanc  J. 
We  cannot  say  that  an  appointment  under  hand  and  seal,  and  a 
mere  concurrence  to  such  an  appointment  by  another,  are  the  same 
thing. 


An  order  ap- 
pointingj^ 
overseers  for  the 
same  pariah  is 
bad. 

S.C.Foley,202. 

2  Scss.  Cas. 

201. 

And.  343. 

7  Mod.  Sthcdit. 

402. 


(a)  Cro.  Ellz. 
723. 
Moor,  561. 

(6)  21  Hen.  8. 
c.  13. 


(c)  See  R.  v. 
Wymondbam, 
6  jL.  R.  552. 
and  R.  v.  Clif- 
ton,  2  East,  17  5. 

(d)  Foley,  8. 


(<?)  Post,  ch.  iv. 


V.    What  Number  of  Overseers  mai/  be  appoinied. 

See  Stat.  39  Eliz.  c.3.    43  Eliz.  c.  2.  §  1 .    1 7  G.  2.  c.  3. 38. 

25.  Rex  V.  Harmany  E.  T.  12G.  2.  M5S.— Amotion  was  aide 
to  quash  an  order  of  justices  appointing  overseers  for  the  paridi 
of  St.  Clement  Danesy  in  which  Jive  persons  were  nominated  over- 
seers, whereas  the  43£/fz.  c.  2.  says,  there  shall  be  four,  three,  or 
two,  nominated.     There  were  three  appointments ;  on  the  18tb  of 
Aprily  the  24th  of  AvrUy  and  the  26lh  of  April  17S8,  by  which 
the  justices  nominatea  Harman  and  four  other  persons  oveneers. 
The  Chief  Justice.   I  am  doubtful  whether  this  comes  hefbre  the 
Court  in  such  a  way  as  for  the  Court  to  quash  it.     I  think  it  wiH 
be  a  different  consideration,  if  the  act  of  parliament  is  to  be  con- 
strued. Whether,  upon  the  face  of  such  an  order  where  five  are 
appointed,  the  Court  can  determine  the  order  void  2     But  I  can- 
not see  how  it  can  be  called  void,  as  to  the  four  who  act.    Druryt 
case  (a)  is  very  near  this  kind  of  construction.     The  question tboe 
was  on  the  act  of  Henry  the  Eighth  (6),  Whether  a  person  could 
retain  more  than  so  many  chaplains  ?     But  the  retainer  was  held 
not  void  in  toto,  but  good  as  to  so  many  as  were  permitted  accord- 
ing to  the  statute,  and  void  as  to  the  others.     Now  as  we  can  oidy 
take  notice  of  it  upon  the  order,  we  cannot  determine  which  to 
strike  out,  they  being  all  equally  nominated  (c) ;  and  it  differs  from 
the  case  of  derkentvell  (d);  for  here  the  appointment  is  entire,  and 
relates  to  all  equally,  and  must  be  good  or  void  in  the  whole ;  hat 
as  to  the  appointment,  I  have  some  difficulty  to  determine  upoa 
this  return  that  it  is  void  in  toto,  which  we  must  do,  or  confirm  it 
in  toto.  —  Page  J.  I  think  this  objection  well  taken,  and  that  the 
order  should  be  quashed.     I  cannot  see  it  discretionary  in  the 
justices  to  name  above  four  overseers.     The  act  of  parliameat 
beginning  with  the  greater  number  shows  the  extent  intended.  •  As 
to  saying  there  are  no  negative  words,  there  is  no  occasion  for 
them  in  a  new  power ;  and  the  affirmative  words  imply  a  negative. 
In  the  case  of  chaplains,  every  man  comes  in  separately,  and 
therefore  the  retainer  may  be  void  as  to  some ;  but  in  this  case 
they  appear  to  be  all  nominated  at  once,  and  it  is  one  act ;  and  it 
must  be  void  to  the  whole,  they  having  exceeded  the  number  of 
four.    As  to  the  usage,  I  think  that,  if  it  had  been  at  the  time  of 
the  act,  and  contemporary  with  it,  would  have  been  an  exposi- 
tion ;  but  this  is  at  so  great  a  distance,  that  I  think  it  cannot  pre- 
vail.—  The  Chief  Justice.'  I  do  not  lay  any  stress  upon  the 
usage.  —  PROBYN  J.    I '  do  not  think  it  necessary  the  Court  should 
give  any  opinion  upon  the  appointment,  for  it  may  come  before  the 
Court  in  a  more  proper  way  by  indictment,  (e)    This  is  an  order 
in   its   nature  void,   and  ought  to  be  quashed.     Where  a  new 
authority  is  created  by  act  of  parliament,  and  the  act  is  particular 
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in  Its  direetioQB  as  to  the  persons  in  toto  appointed^  without  giring 
anjaddidoDal  Uuitude  to  the  justices^  it  cannot  be  said  they  can 
eiceed  the  number ;  and  saying  so  many  shall  be  appointed,  is  say- 
in|  no  more  shall  be  appointed.     Usages  that  can  vary  the  con- 
struction of  an  act  of  parliament  must  be  universal,  and  not  the 
mage  oaly  of  a  particular  parish,  (a)     In  the  case  of  Bewdletf,  it  (n)  Cald.  i47. 
wu  an  universal  usage ;  and,  for  the  necessity  of  the  thing,  the 
opinion  of  all  the  Judges  was  to  support  that  proceeding,  in  regard 
all  the  proceedings  had  been  so  for  seven  or  eight  years  past. 
General  usages,  if  they  are  immemorial,  amount  to  a  law  (b) ;  but  (6)  Cowp.  5C5. 
I  do  not  go  only  as  to  the  time,  but  to  the  particularity  of  it.     As  613. 
to  the  case  of  ClerkentDell^  four  were  retained,  which  they  had  a  3  T.  R.  746. 
pow^  U>  4o ;  but  here  all  are  involved  under  one  appointment ; 
which  the  law  doth  not  give  the  Court  a  power  to  quash  as  to  part, 
but  it  must  be  ^ood  or  bad  in  toto.  •—  Chapplb  J.    I  think  it 
vDoId  be  more  reasonable  that  the  number  should  be  confined  to 
the  act  than  that  they  should  have  a  latitude  to  extend  it  beyond 
it.  It  has  been  held  in  this  Court  in  the  Brecknock  cas^{c)^  that  (c)8Mod.  201. 
a  wage,  though  ever  so  long,  will  not  take  away  the  effect  of  a  [d)  By  Lord 
chaster,  much  less  of  an  act  of  parliament.     Curia  advisare  vult,  Mansfield, 
But  the  case  as  to  this  point  was  never  determined,  (d)  *  ®*"'*  ^^^' 

96.  Act  v.  Beslandf  H.2\  19  G.  2.  MSS, — Two  justices  ap*  The  Court  will 
pointed  the  defeodant  an  overseer  of  the  poor  of  fVestwood  YateSf  not  qiuuh  an 
io  the  county  of  Dorset;  and  the  appointment  was  confirmed  by  ?«!«•  appoint- 
^Senions  on  appeal.    It  was  moved  to  quash  the  appointment,  ^*"*^j*^'^' 
tod  the  order  confirming  it. — Lee  C.J.   The  objection  is,  that  do^^appeu- 
tbc  justices  have  appointed  only  one  single  overseer,  and  not  two,  that  others  were 
aooording  to  the  4fSEliz.  c.  2.     Butjthis  is  no  direction  as  to  the  not  appointed 
■SDner  of  nomination.    The  question  then  is,  Whether,  having  ap-  ^y  ^^^  orders, 
pointed  one  overseer,  they  have  acted  within  the  authority  of  that  ®-  C  Wils.  128. 
rtatnte?    It  does  not  appear  but  there  may  be  another  appoint-  ^  ^"""*  ^^^' 
neat  by  another  order,  and  the  Court  cannot  say  they  have  not 
ipi>ointed  another ;  and  if  they  have  only  appointed  one,  you  may 
we  a  mandamus  for  them  to  appoint  another.    I  do  not  see  but 
^  is  a  good  appointment.    In  Rex  v.  Harmon  (e)y  the  Court   (<>)  ^nor,  pi  2^. 
vcre  very  tender  in  overturning  that  order,  and  strongly  inclined 
Is  thick  that  the  order  was  good ;  and  I  am  certain,  there  are  many 
?vta  of  the  kingdom  where  a  single  overseer  is  appointed. — Deni* 
>fti  J.   Whatever  the  merits  were  before  the  Sessions  we  cannot 
^we  must  determine  as  it  appears  upon  the  order.     There  is  no 
"■  that  says,  t^ere  shall  be  an  appointment  of  two  or  more  over- 
^mo  statu  {/) :  it  may  happen  that  there  is  only  one  substan-  (y)  See  4  T.  R. 
^  Wnseholder  in  a  small  village ;  and  if  he  is  appointed  over-  552. 
^^ig)i  and  another  substantial  householder  come  into  the  parish  (^)  See  Lord 
'^srvurdsy  cannot  they  appoint  him  also  overseer  ?     Suppose  two  Mansfield's 
^  appointed  overseers,  and  one  of  them  is  not  a  substantial  opinion,  R.  v. 
{•ooaeaolder,  the  Court  cannot  quash  the  whole  appointment ;  then  ^^^'  ^^' 
it  will  stand  as  in  the  appointment  of  one,  which  could  not  be,  if  the  ^  * 
ointment  of  one  were  illegal.     There  is  no  occasion  for  the 
^rt  to  give  any  opinion  whether  the  justices  can  appoint  one 
werseeroSy. —  Both  orders  were  confirmed.  —  Note,  Mr.  Bur^ 
'v*  observes  (A),  that  the  appointment  and  the  order  of  sessions  /;,^  |  ^un,  446. 
*»e  in  this  case  confirmed,  as  not  necessarily  appearing  to  be  a  in  notis, 

W order;  for  it  might  be  that  others  were  appointed  by  other 
onlen. 
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Not  mora  tlMii  27«  Bex  v.  Loadale^  H.  T.  91  G.2.  Burr.  445.  —  Modon  \» 
fbur  oveneers  quash  aa  order  of  justices,  appointing  five  overseers  A>r  the  pariik 
can  be  appoint^  of  St.  Chad  io  ^rms^ty.  —  Lord  Mansfikld.  In  the  case  df 
Mi^  unlew^it  ^^  ^*  Besland  no  opinion  was  given  judicially,  whether  the  sp- 
bedUvided into  pointment  of  one  overseer  wa$  valid,  nor  was  the  appo«itni«M 
two  or  mora  quashed.  In  the  printed  case  of  Bex  v,  Herman  (a),  it  is  said,  the 
divuiont  or  Court  refused  to  quash  the  order  appointinff  five  overseers ;  bat 
sT^'ck^  ^^^  ^  ^  mistake.     There  is  a  known  distinction  between  circun- 

^'  ^^'  stances  which  are  o£  the  essence  of  a  thins  required  to  be  done  by 
And  Bee  Rex  o.  ^^  ^^^  ^^  parliament,  and  clauses  merely  directory.  The  precise 
Finnej,  poti^  time,  in  many  cases,  is  not  of  the  essence.  In  Rex  v.  Sparrm  (h)^ 
pi.  31.  the  justices  had  been  guilty  of  a  neglect  in  not  appointing  over- 

(a]  ^nte,pl.S5.  seers  within  due  time,  and  the  poor  could  not  have  ha4«a  spedfie 
{b)  Pottf  pi.  34.  remedy,  unless  the  justices  might  do  it  after  the  precise  time,  ki 

obedience  to  a  mandamus  from  this  court.  The  clause  rdating  to 
the  appointment  of  overseers,  by  justices  *^  in  or  near  the  pamh 
<<  or  division,"  is  only  directory.  Where  there  are  different  acts  of 
parliament  in  pari  materiAy  though  not  referring  to  one  another, 
even  though  some  may  be  expired,  yet  they  shall  be  taken  and  coo- 
strued  together  as  one  system,  and  as  expfanntory  of  one  another; 
as  for  instance^  the  laws  concerning  church  leases,  and  those  coo- 
ceming  bankrupta.  The  S9EUz,  c.8.  direct^  four  householden, 
Sfc* ;  toe  4fSElut.  c.2.  gives  a  power  of  appointing  four,  three,  or 
two  householders,  in  order  to  lessen  the  number  according  to  the 
size  of  the  parish ;  and  there  is  some  weight  in  the  circumstsnoe 
that  the  numbers  descend.  The  statute  \S  Sc  U  Car*^  eAt 
ought  to  be  taken  into  consideration,  but  that  directs  the  appoint- 
ment of  the  overseers  in  the  Iprge  parishes  to  be  according  to  the 
rules  of  43  iE/».  c.  3.  The  act  of  parliament  in  1740  relating  to 
St.  Martin\  restraining  the  number  of  overseers  there  to  nioe^ 
shows  the  opinion  of  the  l^islature,  that  the  justices  have  oo 
power,  under  the  43£/fs.  c.2.,  to  appoint  what  number  thef 
please.  Since  that  act  there  have  been  made  two  acts,  vtt.  tho 
(c)  See  cfa.  2.  17  Geo.  9.  c.  S.  and  17  Geo.  2.  c.  S8.  relating  to  overseers  (e)  witb- 
**  Poor  Bste."    out  extension  of  their  number,  or  any  variation  therein.    The  pre* 

cise  number  is  not  an  immaterial  thing ;  the  office  is  a  burden,  and 
will  not  be  better  executed  by  a  greater  number  than  by  a  snuJler; 
and  I  think  the  appointment  of  more  tlian  four  is  not  warranted  bj 
the  48  Eliz.  c.  2.  In  the  parish  of  St.  Andrew's  Holb^m  there  sro 
eight  overseers ;  but  then  there  are  three  divisions  there,  and 
overseers  for  each ;  and  orders  of  removal  are  made  from  one 
division  to  another.  In  St.  GOes*B  there  are  eight ;  but  in  1756» 
only  four  were  appointed  by  the  justices,  and  four  more  serve 
voluntarily  as  assistants ;  if  ftve  may  be  allowed,  there  is  no 
boundary,  and  then  there  will  be  great  inconvenieneies.  Upon 
the  whole,  the  words  are  precise,  and  the  usage,  which  alone  oc- 
casioned my  doubt,  turns  out  the  other  way.  —  WiI/MOt  J.  Tbe 
words  of  the  act  are  so  strong,  that  if  the  usage  had  been  other* 
wise  I  should  have  doubted  whether  it  could  have  controUed  theto. 
In  the  18th  clause,  with  respect  to  the  island  oi  Fotblness  in  Esses, 
a  power  is  given  to  the  justices  to  appoint  such  a  number  of  over* 
seers  as  the  exigence  of  the  place  shall  require,  which  shows,  that 
where  the  leeidatiire  meant  an  indefinife  number  they  have  ex* 
pressed  it.  "Hie  parish  would  not  have  a  better  security  by  an  ia- 
definite  number,  for  each  man  is  answerable  only  for  the  money  te 
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teeeifeB,  tnd  is  aeeountable  for  his  own  acta  only.  —  The  other 
Judges  coDcorrmg,  the  rule  was  made  absolute* 

SS^Beiv*  Morris,  H.  T.  32  G.  3.  4  T,  R.  550.  —  Two  justices  in  The/mr,  thrtey 
/km  1791  appointed  the  defendant,  *'  being  a  substantial  house-  or  f  wo  orenecn 
"  bolder  of  the  parish  oiLlangendeim  in  the  county  of  Caermarihen,  ?2L**  t^i^ 
•'IS be  overseer  of  the  poor  of  the  hamlet  of  Velindre  in  the  said  JJ^^ 
**  psmb:^'  He  appealed  to  the  next  quarter  sessions  of  Caermartken'  timea  and  bj 
dm,  where  the  appointment  was  confimried  with  costs,  stating  it  to  diflRermt  inttni- 
be  "  00  the  hearing  of  the  appeal  touching  the  appointment  of  nraits- 
"  H  Morris,  as  one  of  the  overseers  of  the  poor  of  the  hamlet  of 
^  Vtimdrt"  &c.  To  the  order  of  sessions,  returned  by  the  certiorari, 
wsi  snnexed  **  a  rate  on  the  inhabitants  and  all  other  substantial 
"hoaeholders  in  the  parish  of  Llangendeim,  towards  the  relief  of 
**tkepoor,  May  16th,  1791 ;"  and,  in  that  part  of  the  rate  which 
ra|ieded  VeUmdre  hamlet,  the  appellant  was  rated.    It  was  ob- 
jected tkt  this  was  an  appointment  of  one  overseer  only,  and 
cooidaot  therefore  be  supported,  either  under  the  ^SEliz.  c.2. 
i*  1.  irbich  requires  four,  three,  or  two  in  a  parish,  or  under  the 
lSA14Giir.S.c.l^  «.21.  which  directs  that  there  shall  be  two  or  more 
oveneni  appointed  in  the  townships  or  villages  in  those  parishes 
wfaidicmDot  reap  the  benefit  of  the  43  Eliz.  —  Lord  Kbntom  C.  J. 
Is  to  die  objection  that  this  is  only  an  appointment  of  one  over* 
seer,  in  aipport  of  irhich  Rex  v.  Loxdale  {a}  was  cited ;  I  well  remem*  (a)  Ante,  pt 27. 
bertbtt  flat  case  underwent  a  great  deal  of  discussion  at  Westmin* 
tter^sU;  to  die  determinatibn  of  that  case  I  subscribe  my  opinioni 
thst  there  must  be  four,  three,  or  two  overseers  appointed  under 
tbe  itit  43  Elisk  c.  2.    But  it  never  has  been  determined  that  they 
wt  be  sU  appointed  by  one  instrument.    And  here  we  are  not 
left  to  coDJecture  that  no  other  person  was  appointed  overseer  of 
tb  place ;  for  it  appears  on  the  order  of  Sessions  that  this  was  an 
•ppcil  of  «  one  of  the  overseers  of  Velindre**  —  Both  orders  con- 
firmed. 

&  Aex  V,  CUfim,  H.  T.  42  G.  9.  2EaH,  168.  —  The  parish  of  An  appoliit. 
^f^homie  in  Derbyshire  consisU  of  five  townships,  viz.  YieUerslevj  "^^^  ^ 
*  Sknkm,  CUftou,  Offbote,  and  Ashbourne,  which  severally  maintmn  JJ^^J^nS^ 
^  own  poor,  and  have  separate  and  distinct  overseers.    The  is  t>ad. 
puidi  of  A^boume  has  two  churchwardens,  who  are  appointed  for  g^e  S.  C.  pott, 
^pvish  at  large.    There  was  only  one  overseer  appointed  for  Voi.  XL  Certi- 
foe  towwhip  of  Sfurston,  which  was  generally  the  case,  though,  ftcate. 
^  MMDe  few  instances,  there  have  been  two,  and  there  was  always 
|f">^baeiit  number  of  inhabitants  to  have  two  overseers  appointed* 
J^^  question  waa.  Whether  one  overseer  only  could  be  appointed 
^  t  UMBBhip  under  the  statute  13 &  14  Car.2.  c,  12. :  and  the 
^DiT  tas  of  opinion  that  the  appointment  was  void  ;  for  the  Bta« 
^te  expressly  requires  at  least  ^too  overseers  to  be  appointed. 

30.  MoUcin  V.  Vickerstt^,  M.  T.  €0  G.S.  S  B.  8f  A.  89.  —  TwodiTiaons 
^•fflJpat  for  goods  sold  and  delivered,  with  the  usual  money  j;^>n»P^«h 
2^«».  On  the  trial,  the  fojlowing  facts  appeared :  The  parish  oJewSJTtSld 
^  IfMtosei  contains  two  divisions ;  the  one  called  the  township  sepante  noes, 
^h^ttmss,  the  other  the  township  of*  Morredge  and  Foxt.  In  and  managed 
^«17  the  defendant  and  John  Harrison  were  appointed  over-  their  poor  se- 
*^of  the  latter  division,  and  John  Prince  and  WiUiam  P^|^4  ^' 
Jjgwrfayof  the  ^Nioer*  In  the  course  of  that  year  Prince  gave  \^^  ™^  in 
^^^  to  the  plaintiff,  fi^o  lived  near  Cheadle,  to  pay  2«»  6<2.  per  nakiog  up  their 

^.to  a  pauper  belonging  to  Ipstones,  then  residing  at  Cheadle.  accounto,  the 
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oveneera  of  the    In  pursuance  of  this  order  the  plaintiff  had  paid  Itf.  lU.  forjrhich 

one  (if  they  Imd  the  action  was  brought.  The  action  was  not  commenced  till  UHarv 

money  in  hand)  term  last.     It  appeared  also  that  these  two  divisions  of  the  paiim 

paid  the  b»-       ^^^  separate  rates,  and  made  separate  payments  to  the  poor  re- 

theo?erseen       Siding  in  each  division  respect!  vely,  but  at  the  end  of  the  year  the 

of  the  other:        overseers  of  both  divisions  met  together,  and  then,  if  one  divifiion 

Held,  that  this    was  **  out  of  purse,*'  and  the  other  had  money  in  hand,  the  balaiiee 

wMin  effect  one  ^gg  puj^j  ^yer  by  the  latter  to  the  overseers  of  the  former.  Thede- 

^NinTand^     fendant  was  not  proved  to  have  had  any-knowledge  of  the  relief 

that  all  theover-  ordered  by  Prince,  or  to  have  assented  to  it  afterwards«  The  jury 

seen  were  to  be    found  a  verdict  for  the  plaintiff.     Russelly  by  leave  of  the  leaned 

considered  aa      Judge,  in  last  Easter  term,  obtained  a  rule  nisi  for  entering  s  ooo- 

^^'SL^^'^Ia"     *"'**  ^^  ^®  ground,  1st,  That  these  were  two  separate  towuliiM ; 

hwwT-  Held**    *"^^'  therefore,  the  overseer  of  one  could  not  be  Ikble  for  relief 

n't^that  where  ordered  by  the  overseeT'  of  the  otlier :  and  2d]y,  that  if  all  dbeover- 

a  payment  has     seers  were  to  be  taken  to  be  overseers  of  the  parish  at  large,  vfiiH 

been  made  by  a  there  was  not  such  a  privity  between  them  as  to  make  one  liable 

Sf*'^'  •*  *^ -.     for  the  contracts  of  the  other,  of  which  he  had  no  knowledge ;  and 

one  ovSw^       more  especiidly  when  the  action  was  not  brought  till  long  Siff  die 

and  without  the   Y^^  of  office  had  expired.     No  claim,  however,  was  nude  at  tk 

knowledge  of      time  of  the  trial  of  going  to  the  jury  on  this  latter  point,  the  pria- 

the  others,  and    cipal  question  then  being  as  to  the  first  point.  -<-  Abbott  C.  J«  Ov 

"J^J*"**^  him  ^    ^®  questions  which  is  now  presented  for  our  determinatioD  is, 

till  aft^tLy      v^other  the  present  defendant  is  to  be  considered  as  a  joint  officff 

areoutofoffice,  ^^^^  Prince  for  the  whole  parish,  or  6nly  as  overseer  for  tbedifi- 

it  is  a  question    sion  of  Morredge  and  Foxt*     Now  I  entertain  no  doubt,  bodi  on 

the  view  of  the  learned  Judge's  report,  and  on  examining  the  an' 
nual  account-book  which  we  have  been  requested  to  look  ati  that 
^^^  ^  ^^  he  must  be  considered  as  overseer  of  the  whole  parish  5  for  we  lee 
^cumsten^  there  that  at  the  «nd  of  every  year  the  balance  in  the  hands  of  the 
the  party  ought  overseers  of  the  one  division  is  paid  over  to  the  overseers  of  ike 
not  to  be  con-     other.     This,  therefore,  is  in  effect  having  one  general  fund  for  the 

maintenance  of  the  poor  of  both  divisions;  and  the.casQ  miHti 

therefore,  be  considered  as  if  all  these  four  persons  had  been  ori* 

gtnally  appointed  joint  overseers  of  the  parish  of  Ipstones,    Thea 

another  question  is  raised,  whether,  admitting  this  to  he  so,  tha 

defendant,  under  the  special  circumstances  of  this  case,  is  dbasg^ 

able  for  the  contract  made  by  Prince;  and  whether,  from  the 

length  of  time  which  has  elapsed  before  the  action  was  brouglil» 

and  the  defendant's  being  now  out  of  office,  the  plaintiff  pught  not 

to  be  considered  as  having  trusted  to  the  sole  responsibility  d 

Prince,    That,  however,  was  a  question  of  fact  for  the  jurv.    An' 

if  it  had  been  admitted  at  the  trial  that  the  defendant  and  Prim 

were  joint  overseers,  the  defendant's  counsel  might  then  have  ia* 

sisted  upon  this  latter  poiiU.    If  that  had  been  done,  perhaps  th< 

plaintiff  might  have  adduced  more  evidence  upop  this  subject,   i 

am,  therefore,  of  opinion  that  this  verdict  ought  not  to  be  dia 

,  turbed.  — •  Baylet  J.     I  am  of  the  same  opinion.     Upon  the  fii« 

.  question,  there  is  no  doubt ;  for  the  Ipstones*  accounts  which  .an 

produced;  state  the  overseers  to  bp  out  of  purse  104/.  1  ls»  ^id^Bpi 

they  add,  in  reduction  of  this  account,  "  To  a  sum  in  hand  witl 

the  Morredge  overseer  68^  lis.  lOJrf-  leaving  our  balance  out  0 

pocket  35/.  19s.  6\d.'\    And  the  Morredge  account,  after  statiqf 

their  babiice  in  hand,  speaks  of  the  sum  of  68/.  ll«..10i<^  « 

"  the  balance  due  to  the  parish."    This,  I  think,  shows,  lieyoiw 


proper  for  the 
jury  to  say, 
whether,  under 
these  special 


sidered  as  hav- 
ing relied  upon 
the  sole  respon* 
sibility  of  the 
overseer  at 
whose  request 
the  payment 
was  made. 
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fiH  40Dbt»  tint  both  these  accounts  form  together  one  entire  paro« 
chkl  account,  and  that  the  subdivision  of  the  parish  is  a  mere 
matter  of  arrangement;  and  I  observe  also,  that  nearly  the  sam^ 
have  examined  and  allowed  both  accounts.    The  second 
I  was  cleariv  fof  the  consideration  of  the  jury.     And  the 
of  this  verdict  being  under  20/*,  no  new  trial  can»  accord- 
ing to  the  usaal  rule  of  this  Court,  be  granted.    It  may,  howavery 
be  a  que8ti4m  very  proper  for  the  determination  of  a  jury,  where 
a  party  has  paid  money  at  the  request  of  one  overseer  and  inakes 
no  dcniand  upon  him,  nor  any  application  to  the  other  overseers 
durtag  their  year  of  office,  whether  he  ought  not  to  be  considered 
as  having  abandoned  his  claim  upon  the  others,  and  relied  solely 
upon  being  repaid  by  the  overseer,  at  whose  request  the  money 
was  advanced.     Tbaty  however,  was  not  put  to,  the  jury  upon  the 
present  occasion.     And,  therefore,  I  am  of  opinion  that  this  rule 
most  be  discharged.  -—  Holrotd  J.   As  the  second  point,  upon 
whfcb  J  should  have  entertained  considerable  doubt,  namely^  whe- 
ther, mid^"  these  circumstances,  the  jury  ought  not  to  mid  that 
the  credit  was  given  to  Prince  only,  and  not  to  the  parish,  was 
Boi  made  at  the  trial,  the  present  case  is  narrowed  to  the  consider- 
ation of  the  first  point  only.     As  to  that  point,  I  am  clearly  of 
opimco,  that  although  there  were  separate  overseers  and  separate 
rates,  yet  that  the  whole  money  raised  went  as  an  entire  fund  to 
the  maintenance  of  the  poor  of  the  parish  at  large.     If  so,  the 
defendant  and  Prince  must  be  considered  a»  joint  overseers  for 
the  parish*  and  the  verdict  is  right.  —  Best  J.  concurred.  —  Rule 


SI.  Rex  V.  Pinney,  M.  T.  4  6. 4.  —  2  J?.  4*  C.  322.  —  By  sta-  A  Iocs!  act  dU 
47  G.  S.  sets. 2.  c.  111.  $  92.  (local  and  personal  act)  it  was  reded  tiist  Uw 
ed  that  the  then  overseers  of  the  parish  of  fV*  should  con-  ^Jl!J5'*'^*?** 
.  .  to  be  overseers  for  the  remainder  of  the  year  1807,  and  until  w!th<SldopnZ 
two  other  overseers  should  be  nominated  and  appointed,  in  the  tinm  to  be      * 
ner  and  at  the  time  by  law  directed,  to  succeed  tliem  ;  and  in  ovctieere  Ibr   ^ 
T  week,  or  within  one  month  of  Easier,  in  every  year,  two  the  remainder  - 
fcnons  being  substantial  householders  in  the  said  parish,  should  ^^^^"^"^ 
be  aominated  and  appointed,  in  the  manner  by  law  directed,  to  be  J^^J^^ 
eers  of  the  poor  of  the  said  parish.     By  an  order  of  two  jus-  should  be  ap- 
made  on  the  25th  March,  1823,  four  persons  therein  named  pointed,  and 
appointed  overseers  of  the  poor  of  the  parish  of  JV.,  and  that  two  ovcr- 
p*  appeal  the  sessions  con6rmed  that  order.     A  rule  nisi  hating  wm  should  be 
n  obtained  for  quashing  the  order  of  sessions. — Abbott  C.  X  JSSfiyfHSi 
It  bsgeneral  rule  of  construction  that  affirmative  words  in  a  later  Uiatt^aet  dM 
ststatedo  not  repeal  a  former,  unless  there  be  something  wholly  notiepealUie 
iocMMtttent  in  the  provisions  of  the  two  statutes.     Lord  C.  B.  ttatote  43  £lJs» 
Cn^ns,  in  his  D^est,  tit.  Parliament.  R.25.,  lays  it  down  that  ^'  5  *"nSrt. 
iadli  affimoaiive  words  do  not  take  away  a  former  statute, '  unless  SJof^f*^,"*' 
Ihej  in  sense  contain  a  negative.     Now  the  statute  of  Elizabeth  oreneenfortfas 
facts  that  the  overseers  for  parishes  shall  be  four,  three,  or  two  parith  of  W. 
iteantial  householders.    The  local  act  merely  directs  that  the  waa  valid, 
fca  overseers  should  continue  in  office  to  the  end  of  the  year,  and 
IMQ  two  others  should  be  appointed,  and  that  two  others  should 
fe  ttmualiy  appointed.    These  words  do  not,  in  sense,  contain  a 
agjgative,   nor  is  there  any  incoYislstency  between  a  provision 
amhariziiiff  the  appointment  of  four,  three,  or  two  overseers,  and 
another  mecttng  the  appointment  of  two.    The  latter  statute 
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One  appoint- 
mcntoutof  two 
or  more  made 
on  the  lame  day 
may  be  good. 


May  be  ap- 
pointed on  a 
Sunday,    Sed 
Md0pL39. 

• 

An  order  a|H 
pointing  owtW'' 
seen  in  obe- 
dience to  a 
mandamMSf  al- 
though made 
above  a  month 
after  JBatler,  ia 
good. 

aC.  Sir,  1ISS« 
S.ISeei.  Caa^ 
140* 

7Mod.  Ab 
edit.  898. 
See]  Roll. 
4br.  5I8» 
Salic. 686. 
1  atr.  887. 


(b)  2  Roll. 
Abr.  S58. 


jaquirev  absolutely  that  two  sball  be  appointed^  bat  it  does  not  ny 
.that  more  than  two  shall  not  be  appointed.  That  being  so,  I.  am 
of  opinion  that  the  provision  of  the  statute  of  Eliaahtth  as  to  the 
appointment  of  overseers^  is  not  repealed  by  the  local  act»  aoi 
that  the  order  of  justices  was  right.  —  Rule  discharged* 

VL  At  and  for  what  time  to  be  appointed* 
See  Stat.  43  Eliz.  c.  2.  §  2. 

S2.  Rex  V,  Searle,  E-T.  12  Ann.  Editor**  MSS.  —  There  were 
in  this  ease  two  sets  of  overseers  certified  on  the  same  day.  It  was 
objected  that  both  of  the  appointments  were  for  this  reason  roii, 
as  where  two  informations  on  a  penal  statute  are  made  on  the  same 
day,  both  are  void.  Hob.  209*  Sed  non  allocatur  ;  for  although 
}n  some  judicial  proceedings  the  law  considers  the  day  as  entiret 
and  knows  no  fractions;  yet  in  a  bond,  and  release,  and  tweotj 
other  things,  that  fiction  does  not  hold,  and  these  niceties  ihoulcl 
not  be  allowed  to  overthrow  such  orders. 

83.  Rex  V.  ClerkenmelJ,  E.T.  13G.1.  Foley  ^ ThbwBoU 

Court  seemed  to  think  the  appointment  of  overseers  of  the  poof 
on  a  Sunday  to  be  a  good  appointment ;  for  it  may  be  in  faxter 
tveek,  and  this  is  the  first  day  of  the  week. 

S*.  Rex\,  Sparr&w,  T.  T.  13  G.2.MSS.—  A  mandamus  [a) 
was  issued,  tested  the  1st  of  June  last,  directing  the  justices  to 
nominate  two  or  more  substantial  householders  in  the  parish  of  SL 
Margaret  in  Ipstoich  for  overseers  ;  to  which  they  returned,  that 
they  nad  nommated  three  substantial  householders  within  the  said 
parish  to  be  overseei-s  for  the  present  year.  —  Lee  C J.  delirerol 
the  opinion  of  the  Court :  It  appears  by  this  mandamus  that  it  is 
tested  the  1st  day  of  June,  and  the  order  is  dated  the  l^thof  Jssf} 
1739.    The  exception  which  is  taken  to  the  mandamus,  if  it  tab 
place,  most  quash  that  and  the  orders  of  appointment  likewise ;  H 
arises  on  43  Eliz.  c.  2.  w^ich  directs,  that  overseers  shall  be  ap^ 
pointed  within  Easier  week,  or  within  one  month  of  Easter ;  and 
the  exception  is,  that  this  appointment  is  above  a  month  after 
Easter*    Tlie  Court  is  obliged  to  take  notice  when^  Easter  waa. 
This  mandamus  appears  to  have  issued  after  the  month  ;  and  tbs 
order  of  appointment  is  therefore  made  after  the  month.    tb0 
question  is,  whether  this  order,  thus  appearing  to  be  above  s 
month  after  Easier,  is  to  be  considered  as  a  void  appointment  ?  As 
to  the  first  exception,  in  respect  to  the  statute  directing  the  ag* 
pointment  to  be  within  such  a  time,  under  a  penalty,  &c.  that  is. 
to  be  considered  as  the  means  to  oblige  the  justices  to  make 
the  appointment  within  the  time ;  but  if  an  act  be  done  beyond  the 
time  m  which  a  thing  is  to  be  done  by  statute  under  a  penalty,  the 
act  is  not  erroneous,  but  the  party  neglecting  to  do  it  according  to 
the  statute  will  be  liable  to  the  penalty;  and  so  is  the  construction 
upon  the  statute  Wesiminster  the  second,  in  the  case  of  pledget  de 
prosequendo  in  replevin,  because  the  statute  is  under  a  penal^, 
which  is  a  remedy  against  the  sheriff,  (b)    It  may  properly  be  said, 
that  an  affirmative  clause  does  not  imply  a  negative  against  the 
reason  and  justice  of  a  case  before  the  Court ;  nay,  a  constractioa 


(«)  8m  Rex  V.  Justices  of  Bed-    Justicee  of  FcCtriMraiigii,  CihL  fisa. 
Cald.    107;    and    Rex  f.    —Post. 


j^CCr.  6.]         AT  AmO  FOR  WHAT  TIME  APFOINISD.  ^C 

xhat  haM  been  contrary  to  express  negative  words  in  a  statute' haa  .' 
been  made,  when  a  remedy  to  the  party  has  required  it ;  much 
more  in  respect  to  an  implied  negative  in  a  statute  ;  an  instance  of  ' 
that  appears  in  Magna  Charta  [a),  where  it  is-said,  eommunia  (a)  Ch.il. 
placUa  Hon  sequiiur  curiam  nostram  ;  and  yet  Lord  CoKX  {b)f  in  W  ^  1°*^  ^^ 
his  exposition  of  this  clause,  says,  that  though  by  this  act  the  King's 
Bench  is  restrained  to  hold  pleas  of  any  real  action,  yet  by  a  mean 
they  may  ;  for  he  says,  statutes  are  always  to  be  expounded  that 
there  should  be  no  failure  of  justice ;  but  rather  than  tliat  should 
&II  out,  the  case  by  construction  should  be  excepted  out  of  the 
8Catnte«  whether  the  statute  be  in  the  negative  or  affirmative ;  and 
80 .is  the  exposition  of  Magna  Charta,  c*  12.  (c)    By  these  reso*  (e)  s  Inst.  85. 
lutiona  it  appears  in  what  manner  Judges  have  construed  acts  of  ^  Inat.  1S6. 
parliament,  in  order  to  advance  the  remedy  intended  by  them. 
Ihe  43  Eiiz.  €•  2.  being  made  for  the  relief  ot^  the  poor,  must  be 
^en  Jiberally ;  and  so  was  the  opinion  of  the  Court  in  Rex  v. 
Buffbrd(d)9  ilex  v.  UUoxeter(e)f  and  many  others.     Upon  the  foot  (d)Poti^pl 47. 
oi  those  authorities,  I  think  that  the  best  method  in  considering  (0  l^>pL  57. 
^is  statute,  is  to  pursue  the  rules  laid  down  in  HeydoriB  case  (g), 
where  it  is  likewise  said,  that  it  is  the  ^vXy  of  the  Judces  to  {g)  s  Co.  7  b. 
ms^e  such  a  construction  as  may  destroy  the  mischief  and  advance  See  also  HanL 
the  reoiedy.     The  defect  intended  to  be  remedied  by  ^S  Eliz.  *^„  p^  ' 
r.  2.  is  the  want  of  proper  officers  to  take  care  of  the  poor;  and  I14J*     ^^ 
the  remedy  is  a  command  to  the  justices  to  appoint  proper  per-  q^^  q^j^  33^ . 
•ODS^  that  is,  substantial  householders,  within  the  time  mentioned  Co.  Lit.  S8I. 
in  tlie  statute.    It  appears  here,  that  the  justices  have  not  done 
their  duty,  in  regard  they  have  not  made  the  appointment  within 
liie  time.     The  act  of  parliament  says,  they  shall  forfeit  SL  a-piece 
ftr  want  of  nomination ;  but  the  act  doth  not  say  they  shall  not 
da  it  at  any  other  time,  as  in  12  Car,  2.  c.  25.  $  IS.  where  power 
is  given  to  the  Lord  Chancellor,  &c.  yearly,  about  the  20th  of 
Navemher,  and  the  last  day  of  December^  and  at  no  other  times, 
la  set  a  price  on  wines;  so  that  the  clause  there,  is  not  only  affirm- 
dire,  directing  them  to  do  it  within  the  time,  but  there  are  also 
Vgatlve  words  that  it  shall  not  be  done  at  any  other  time ;  there- 
fac^  as  this  remedy  provided  by  the  43  Eliz.  c.  2.  hath  not  been 
applied  within  the  time,  and  that  merely  by  default  of  the  justices, 
k«t  since  that  time  they  have  done  all  in  their  power  and  appointed 
•reraeers,  it  will  be  improper  to  put  such  construction  on  the  act 
if  pariiament  as  would  deprive  the  parish  of  the  remedy  prescribed  . 
faj  H.    The   instances  which   I   before  mentioned  of  Magna 
Charta,  c.  11,  12.    and  the  exposition  in  2  Inst.  24*,  25.  are 
stroiiigcr  than  the  case  before  us,  for  they  were  constructions  to 
^e  4  remedy  to   particular  persons  against  express  negative 
cfaoses;  but  here  it  is  to  give  a  remedy  to  a  parish,  upon  an 
afirmative  clause  in  the  statute  enforced  with  a  penalty ;  and  if 
dns  Court  set  aside  the  act  of  the  justices   which   gives  that 
veoiedy,  by  appointing  overseers,  it  would  be  going  contrary  to 
the  rules  laia  down  by  Lord  Coke  in  Hej/don's  case,  which  I 
kcfere  took  notice  of.     The  best  way  of  advancing  this  remedy 
vill  be,  by  considering  this  statute  as  directory  to  the  justices, 
who  are  to  follow  these  directions  on  pain  of  the  forfeiture ;  and 
this  is  strengthened  by  the  construction  on  words  of  charters 
irhtcb  have  been  penned  in  the  affirmative jclause ;  for  in  the  ease 

c  8 


20  0VEBSXEB9  OF  THE  POOR.  [Ch.L 


i 


a)  i  Bonaid,  #r  the  Corporation  of  Truro  (a),  which  goes  by  the  name  of  Skni 
t^B.  19.  tnd  y^  Prou)se9  this  construction  was  made  on  the  charter ;  the  charter 
1  Sir.  685. 627.  directed,  that  tlie  aldermen  were  to  be  annnatim  digendi.    The 

judgment  of  this  Court  was,  tliat  it  amounted  to  making  them 
annual  officers,  and  to  continue  for  a  year ;  but  that  judgment  was 
afterwards  reversed  in  the  Exchequer-Chamber,  and  their  jodgniat 
was  affirmed  in  the  House  of  Lords ;  for  they  held,  that  the  amw- 
atim  eligendi  was  only  directory.     This  was  the  case  of  alderaicn 
annuattm  eligendi.    The  words  of  the  act  of  parliament  now  in 
question  are,  *'  yearly  to  be  nominated.'*     The  same  constructioD 
was  in  the  case  of  the  sheriff  of  York,  where  they  omitted  to  go  to 
an  election  of  a  new  sheriff  on  the  day  of  the  cnarter.    This  caie 
is  as  strong  for  obliging  the  justices  to  make  the  order,  tfaoagh 
after  the  time ;  for  it  is  suggested  in  the  writ,  that  there  were  no 
overseers,  which  must  be  taken  to  be  true ;  and  they  appoint,  and. 
therefore  the  necessity  requires  it,  and  it  is  not  a  fault  in  the 
parish.    This  statute  must  be  considered  as  a  command  to  the. 
justices  to  make  the  appointment  within  the  time,  under  the 
penalty;  and  if  they  do  not  do  it,  the  parish  and  poor  will  haTeta 
opportunity  to  have  the  benefit  of  the  act  of  parliament,  by  apply* 
ing  for  a  mandamus^  which  wjll  oblige  the  justices  to  make  the 
Seethe  caw  of    appointment;  and  as  for  their  being  for  tne  present  year,  the 
tbeTownof      construction  is,  that  when  they  are  appointed  after  the  tioe^ 
Jp2J*^[JJ       they  are  to  continue  until  the  next  Easter^  and  then  others  are 
ji3^  *       *      to  be  appointed;   and  dierefore,  though  this  appointment  be 

not  within  the  time  mentioned  in  the  act,  yet  I  apprehend  it 

is  within  the  equity  of  it,  for  this  method  is   only  to  supply 

the  neglect  of  the  justices:   and  when  Easter  comes,  what  ii 

directed  in  a  subsequent  clause  in  the  act  of  parliament,  yis* 

acfouniing  within  four  days  after  their  year,  and  the  appointment- 

of  others,  wiU  take  place.  —  The  order  of  appointment  was  ooa- 

firmed. 

AppofaitmcBi         S5.  Rex  V.  Jones,  H.  T.  14.  G.  2.  — It  was  objected  to  an  sp* 

may  be  for  ft      pomtment  of  overseers,  that  the  appointment  was  for  a  tJm 

rIc!*^?''        2^^^*  ^^^  ^^®  year  might  expire  berore  the  time  came  forap* 

iflmTcSig!  po"n^»ng  new  •overseers,  which  by  the  statute  is  to  be  in  EssUt 

7Mod.4ia       week,  or  within  one  month  after  Easter  s  and  that  then  there 

8.P.  Resei      would  be  no  overseers,  in  the  mean  time;  or  that  the  time  for 

8eail,  10  Ann.  appointing  new  overseers  might  come  round  before  the  year  wai 

(a)  2  Sew.  Cas.  expired ;  and  in  fact  did  so  in  the  present  case  (a),     mi  TBI 

S26.  CocRT  held  an  appointment  for  a  year  good ;  and  cited  the  cflM 

(S)  Fday,  5.       of  Rex  v.  Great  Marlon  (b),  in  which  the  Court  made  the  eanS 

resolution;  and  observed,  that  if  they  did  not,  there  was  ns 
appomtment  of  this  kind  which  could  stand. 
An  appoint-  .  86*  Rex  v.  Helling^  E.  T.  6  G.  S.  Burr.  1905.— An  order  wai 
ment  on  Alter  made  upon  Easter  Wednesday  1766,  by  two  justices,  appointiiy 
i?*T?Ak  ^®  defendants  overseers  of  the  poor  of  St.  A.  and  St.  G.  for  this 
Mwiujtair  present  year  1766.  It  was  objected  to  this  order,  that  this ap* 
nee^bgood.  pointment  beins  made  on  Easter  Wednesdaify  and  for  the  yetf 
flea  Bai  v.  ^1^  <^he  defendants  were  not  obliged,  nor  authorised,  nor  entitled^ 
ftnMw,  and  to  continue  any  longer  than  the  end  of  the  year  1766,  it  not  being 
Bex  a.  Bttidar,  an  appointment  for  a  year.  .—Lord  Manstikld  :  The  real  objeo- 
FMp  pL  4(^4i«  tions,  I  take  it  fur  granted,  are  not  before  the  Court.    The  only 

question  before  us  is.  Whether  the  order  is  good  upon  the  face  of 
ity  or  not  ?  Now  this  order  plainly  means  the  overseers'  year,  and 


8SCT.  &]  AT   AMJ>  FOA   WUAT   TIM£  APFOIMTED.  SX 

OaCjaDT  k  firom  Eiuter  1765  to  £a«<^  1766.  You  must  make  it 
bad,  by  understanding  it  to  mean  the  year  of  our  Lord ;  but  you 
cannot  construe  this  order  to  be  a  bad  one  by  understanding  it  so» 
fior  it  manifestly  means  quite  another  sort  of  year. — Wilmot  J. 
was  tilenty  being  a  parishioner. — Yatbs  J.  was  absent.-— 
AsTOV  J.  concurred  witn  Lord  Mansfield,  and  said,  that  the 
coQstmction  may  be  taken  two  ways,  one  of  them  making  the 
order  good,  the  other  making  it  bad ;  he  therefore  should  take  it 
txo  a  lense  which  would  nutke  it  good. — The  order  was  confirmed. 

37.  Rex  V.  BuUer,  E.  T.  8  G.  S.  1  Biac.  Rep.  649.  —  Motion  TIm  molnu 
to  qoash  an  appointment  of  the  defendants  to  be  overseers  of  the  mcBtorovw- 


poor  of  the  town  of  Guildford  in  Surry  ^  by  two  corporation  jui-   -    *^.      .^m 

tices,  on  Easier  Monday,  20th  April  1767,  there  being  another  £ff!giXff 

appotnlment  made  by  the  mayor  and  one  of  the  county  justices,  *ai3i  bvL 

of  two  other  persons,  on  Easter  Sunday,  19th  April  1767.     It  was  3^  ^^  ^„^^  • 

iDSBted,  that  the  appointment  made  on  the  Sunday,  being  prior  in  ^  33, 

potnt  of  time,  was  the  only  valid  appointment.    But  it  was  alleged, 

on  the  other  side,  that  this  appointment  being  made  at  one  o'clock 

in  the  morning,  was  clandestine  and  fraudulent*^* Lord  Mans« 

Fna«D:  Is  there  any  determination  that  an  appointment  on  Sun* 

day  is  good?  —  Aston  J.    I  have  a  note  from  Ma.  Justice 

Batburst  of  Ilex  v.  Clerkentoell  (a),  that  an  appointment  made  00  (•)  J^pL  at. 

Easier  SuMday  shall  be  good,  it  being  a  work  of  charity. — Lord 

Marsfibld  :  Notwithstanding  that  reason,  I  should  thmk  that  an 

appointoieot  on  a  Sunday  is  primd facie  clandestine  and  bad.  '— 

The  role  was  discharged. 

38.  Rex  V.  Ju8iice$  of  BridgewUer,  E,  T.  9  G.  S.  —Six  i^pfioint*  BatsBaMial. 
■eats  of  overseers  of  tlie  poor,  made  by  two  sets  of  Juslicea  for  jP'yj™^^ 
Bridgewaierf  were  removed  into  the  Court  of  King's  Bench*    k  ,,iiii2Jotcolla<* 
appeared  that  two  had  been  made  on  Easter  Sunday^  two  on  ^00,  00  %  thu^ 
Moadayt  And  two  on  Tuesday,  the  usual  day  for  making  appoint-  d^,  b  good, 
meats  in  that  town  ;  but  which  ^ere  first  made  on  the  respective 
dtfi  did  not  appear. «—  Thr  Court,  seeing  no  reason  to  presume 
Aat  those  made  by  the  defendants  were  subsequent  to  those  n»de 
bj  tte  cdier  justices,  declared,  that  if  their  appointment  made  on 
Snday  bondjide  was  prior  to  that  made  by  the  others  on  the  same 
iijj  it  was  good :  therefore  an  affidavit  of  priority  was  necessary 
to  induce  the  Court  to  quash  either. 

99u  Rex  V.  Overseers  of  Bridgewater,  T.T*  14  G.  3.  Conp.lSB*  Aiim%  It  not  a 
— Uson  showing  cause  why  several  appointments  of  overseers  j»*|op*r  day  Ibr 
■kMU  not  be  quashed,  the  case  appeared  to  be  a  contest  between  ^jj^JJ^^nf   • 
two  adverse  sets  of  borough  justices.    Each  set  met  before  mid-  "^ 
i>%b  d Easier-eve  ;  and  each  beffun  making  their  appointments 
ofoftetseen  the  instant  the  clock  had  struck  twelve,  and  so  kepi 
ei  renewing  the  same  appointments  for  an  hour  or  two.    But  one 
Ht  of  them  made  a  fresh  appointment  at  eight  o'clock  on  the  Sun^ 
4y  morning,  supposing  that  there  would  be  a  contest  concerning 
At  priority  o€  those  appointments  which  were  made  soon  after 
■Hoighty  and  perhaps  all  of  them  bad.    The  case  of  ^nan  v. 
*  was  dted  (o),  to  prove  the  appointments  good.— »Lori> 


H  This  was  a  writ  of  enor  on  a  that  by  taw  a  vaEd  judgment  ooidd  not 

cpasDO  iiBCuwai'/  vatSenA  in  C7.  B.  vix.  potsibly  be  giveo  on  a  reCuniFday,  baing 

4iit  Ae  dmf  of  tlie  ntum  of  tbe  writ  ActMtov/  and  this  judgment  wat  coo* 

^maumenm  wiasoo  a  AitMlay,  on  which  ii^ea  on  a  writ  of  error  to  the  Houie 

^ik»vimcliea  died;  and  the  Judges,  of  Lords.     3  Burr,  1595, 
gveaft  argtiment,  were  unanimous, 
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Manstield  :  The  conduct  of  the  Justices  in  thu  case  is  a  shame- 
ful prostitution  and  abuse  of  their  office  for  election  parposes ;  and 
I  wish  any  person  could  be  found  who  would  undertake  to  prose- 
cute both  parties.  It  would  have  been  more  for  the  interest  of 
either  side  to  have  waited  for  a  legal  appoint naent  on  the  Monday* 
I  do  not  know  .that  there  is  any  authority  which  says  that  as 
appointment  made  on  a  Sunday  is  good  ;  but  it  certainly  is  not  a 
day  for  such  purposes  as  these;  and  therefore  I  will  not  give  my 
sanction  to  any  of  the  appointments.  Let  all  the  appoiatmeDts  be- 
set aside,  and  a  mandamm  be  directed  to  the  Justices  to  make  a 
new  appointment ;  and  let  the  mayor  give  two  days'  notice  of  the 
time  and  place  of  meeting  for  such  new  appointments.— The 
three  other'  Judges  concurred.  —  N.  B.  The  matter  was  after- 
wards agreed  between  the  parties. 
An  ■ppoint-  40.  Rex  v.  Stubbsy  E.  T.  28  G.  S.  2  T.  jR.  S9S,— Alice  ShMh 

m^t  on  6th  widow,  T.  M.,  and  J.  AT.,  were,  on  the  6th  October  1787,  appointed 
^^^'^^'^^^eiw^  overseers  of  the  poor  for  the  township  of  the  monastery  oi  A.il.} 
ing  the  date  J^^  ^^^  2/^^^  ^'^^^  ensuing  the  date  thereof.  On  a  case  stated,  an 
thereof  Ia  good,  objection  was  taken  to  this  form  of  appointment ;  and  the  Coart 

of  King's  Bench  at  first  thought  the  objection  fatal,  because  it 

exceeded  the  time  mentioned  in  the  45  Eliz,  c,  2. ;  but,  on  con* 

fidderation,  they  now  over-ruled  it  on  the  authority  of  the  case  of 

(a)Jnte,  pi  34.  Rex  v«  Sparrow  (a),  as  it  might  be  taken  to  mean  only  the  over* 

.  seer's  year. 
For  8uch  an  ap.       41 .  Rex  v.  Burder^  T.  T.  32  G.  3.  4  T.  R.  778.  —  On  the  «* 
pointment  must  April  1791,  Burdtr  and  another  were  appointed  by  two  justiceaof 
**  widwrtoGd     the  county  of  Essex ^  to  be  overseers  of  the  poor  of  the  parish  of 

mnMnT  ^''  ^°^  ^"^  ^^^^  '^^  ^^^^  ensuing.     On  a  demurrer  to  an  indict- 

year.'*  ment  for  not  taking  upon  him  the  said  office,  one  objection  wV} 

that  he  was  appointed  for  the  *<  year  then  next  ensuing,'*  not  for 
'*  the  overseers'  year,"  or  for  "  a  year"  or  '•  until  another  ahooW 
**  be  appomted,"  so  that  he  might  continue  in  office  longer  thss 
the  regular  time*  —  But  the  Court  thought  there  was  no  weigbt 
'  sn  the  objiection  ;  for  that  an  appointment  <'  for  the  year  then  next 

^  ensuing"  must  be  understood  to  be  "  for  the  overseers'  year  :"— 
And  judgment  was  given  for  the  King. 

After  tbe  ap.  42.  Rex  v.  Great  Marlow,  H.  T.  42  G.  3.  2  East^  244 A  rule  was 

pointmeot  of  granted  in  the  last  term,  calling  upon  the  prosecutor  to  shov 
f9ur  oreraMrt  cause  why  a  certain  warrant  of  appointment  of  J,  F-  to  be  one  of 
t^  m^fttntef  *®  overseers  of  the  poor  of  the  parish  of  Great  Marlotot  m  the 
atone  meeting,  county  of  Bucks j  should  not  be  quashed,  upon  notice  of  the  rale 
thej  atajuncti  to  be  given  to  the  said  J,  F.  This  was  obtained  on  reading  tbe 
Q^lcM,  and  no  said  warrant  of  appointment  returned  by  certiorari  into  this  court, 
too^^afi  ""^  ^^  "P^"  *^^  affidavite  of  H.  G.  and  others ;  which  stated 
ward*  u'^  a'  ^^^^  ®*'*  ^'  ^*  ^^^  ^^®  ^®^-  ^'  ^'*  *^^  justices  of  the  peace  f« 
claim  of  one  to  the  said  county,  met  at  Great  Marloto  on  the  18th  of  April  ls8t| 
be  exempted,  and  did  then  and  there,  by  warrant  under  their  hands  and  seali] 
appdntanodiec.  appoint  J.  W.^  J.  J^  J.  G.,  and  R.J.  O.,  to  be  overseers  of  the 

poor  of  the  said  parish.  That  on  the  2d  of  May  last  another  iB< 
fltrument,  purporting  to  be  a  warrant  appointing  </.  F,  overseer  oi 
the  said  parish,  was  signed  by  T.  W.  Esq.  another  magistrate  ol 
the  county,  and  on  the  25th  of  the  same  month,  was  signed  b) 
the  said  T.  P.  (one  of  the  magistrates  first  mentioned),  who  wsf 
not  present  when  the  said  7^.  IV.  signed  the  same ;  nor  was  the 
said  r.  W^  present  when  the  sard  T.  P.  signed  it.    In  answer  t€ 


Sect.?*]  of  and  for  what  place; 

fbe  rale  it  was  sworn  that  the  two  last-mentioned  magistrates  met 
it  Gnai  Mariew  on  the  2d  May,  when  «7.  G.,  one  of  the  over-, 
seers  first  appointed,  came  before  them,  claiming  to  be  exempted 
itora  serving  parish  offices  bv  virtue  of  a  certain  certificate  of  an 
appointment  (annexed  to  the  aflfidavit),  dated  6th  March  1795, 
whereby  it  appeared  that  he  had  been  swdrn  one  of  the  yeomen 
inordinary  of  His  Majesty's  body  guard.  That  the  two  magis* 
tratesy  conceiving  it  right  to  exempt  him,  did  accordingly  do  so ; 
sod  in  his  stead  did  proceed  to  appoint  the  said  «/.  P.,  a  substan- 
tia] householder  of  the  parish,  who  was  agreed  by  the  other  over- 
Mers  and  several  other  parishioners  present  at  the  meeting  to  be 
a  proper  person.  That  the  appointment  was  accordingly  directed 
to  be  made  outy  and  the  said  T.  W.  signed  the  same  at  the  time, 
ooncetving  that  it  was  also  signed  at  the  same  time  by  the  other 
floagistrate :  and  that  if  it  were  not  so  done,  it  was  by  the  mistake 
of  Che  clerk.  That  at  the  said  meeting  «/.  G.  declared  that  he  had 
Bot  and  would  not  act  as  overseer  under  the  first  appointment, 
conceiving  himself  to  be  exempted.  In  support  of  the  rule  it  was 
sud,  that  the  magistrates  had  no  authority,  after  the  first  appoint* 
Menl  made  of  four  overseers,  to  appoint  another,  except  in  the 
tliree  cases  provided  for  by  the  stat.  17  Geo.S.  e.  38.  §  S.  namely, 
the  death,  removal,  or  insolvency  of  one  of  the  overseers  ;  neither 
of  wUcfa  had  happened  here.  And  that  objection  might  be  taken 
here  on  removal  of  the  appointmiint  by  certiorari^  without  appeal* 
ing  to  the  sessions  in  the  first  instance.  —  Grose  J.  When*  the 
mt  appointment  was  made,  on  the  18th  of  April,  of  four  over- 
seen, all  further  jurisdiction  of  the  magistrates  in  that  respect 
was  at  an  end.  It  was  not  competent  for  other  magistrates  to 
laake  a  new  *  appointment  in  cases  not  authorized  by  tlie  statute. 
Then  again,  both  the  magistrates  ought  to  have  been  present 
wIkb  tbe  appointment  was  executed :  instead  of  which,  many 
4ay%  elapsed  between  the  signature  of  the  one  and  the  other,  and 
tiley  were  not  together  when  the  act  was  done.  This  is  essentially 
necessary  to  be  observed,  and  much  inconvenience  may  ensue 
ftea  a  contrary  rule.  Therefore  the  appointment  appearing  to 
lave  been  illegally  made  must  be  quashed. "—  Lawrence  J. 
Hie  magistrates  .who  first  met  did  appoint  four  persons  to  be 
sfvtrseers  of  the  poor  for  the  parish  :  that  one  of  the  persons  so 
a^^nted  afterwards  applied  at  a  subsequent  meeting  of  magis* 
tiatasto  be  discharged  on  the  ground  of  an  exemption  claimed  by 
hisu  But,  after  th^  former  appointment,  it  was  not  competent 
to  the  other  magistrates  to  receive  his  excuse ;  but  the  party 
shooM  bave  appealed  to  the  sessions,  who  might  have  allowed  his 
excsne.  But  tilV  that  were  done  he  became  overseer  completely 
fey  the  appointment  under  the  hand  and  seal  of  the  magistrates, 
ttd  he  might  have  been  indicted  for  not  executing  the  office.  — 
Ia  Blavc  J.  The  first  appointment  being  good,  all  was  at  an 
sad,  and  the  othei'  magistrates  had  no  jurisdiction  to  make  another 
sppaiotaient. 

VII.  Of  and  for  Kx/hai  Place. 

See  Stat.  13  &  14 Car, 2.c.i2. 

4a.  HiliM  v.  PawU,  H.  T.  3  Car.  1.  Cro.  Car.  92.—  In  tres-'  SiptratooTef 

•ball  be 


for.takii^  a  saddle  of  the  plaintiff 's  at  S.,  a  special  verdictf  •JJVjJj^J 
Srand  that  the  perish  of  H.  is  an  ancient  rectory  and  pari^r  IS'iSSeiitTll. 

c  4  '  
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tfge  fiMd  and    that  the  village  of  <$.  is  an  ancient  viUafe,  and  pafoal  of  the 
y«pottd  f«  ft      tory  of  H. ;  tliat  from  the  time  of  Henry  the  Sufih  there  iiad 
pftriihbeftwe     ^^^11  ^  church  in  the  village  of  S.,  which,  during  all  the  aaid 
S4a£uL*^™8.  ^i<^^>  ^^  ^^^  ^^^  ^^^  reputed  as  a  parish  ;  that  the  inhabit*. 
Sthow^  it  bs    ^^  ^^  ^*  during  the  said  time  had  all  parochial  rites,  and  cburcb* 
parmi  of  wardens ;  and  that  the  said  village  of  S.  is  distant  from  //.  atoai 

anoUier  psritby  two  miles.  The  question  was,  Whether  S.  be  such  a  parish  as  bj 
^WcliwjMiM  the  statute  43  jB/i«.  c.  2.  is  chargeable  to  the  maintaining  thenr: 
STc^JoiSr^'  own  poor  ? — The  Court  ddivered  their  opinions  seriatim  for  the 
356.  LitTBeii.  plaintiff,  that  this  is  such  a  parish  within  the  statute  of  4^  £Usm 
IS.  Halt,  93.  c  2«  as  is  chargeable  for  the  relief  of  the  poor  of  &,  and  not  for 
SBL  IUp«  S46«  the  poor  of  //. ;  for  being  found  that  it  was  a  church  in  the  time 

of  Henry  the  ^th,  and  that  it  then  was  and  ever  since  bad  been* 
reputed  a  parish,  and  not  in  the  negative,  that  it  was  not  a  parish , 
before,  it  may  be  well  intended  to  be  a  parish  before,  and  k  doth 
not  exclude  that  it  was  not  before  time  whereof,  &c. ;  and  al» 
though  it  should  not  be  so  intended,  yet  being  fouiid  that  it  was 
a  church  then,  and  that  there  were  churchwardens  there,  it  ia  e 
parish  within  the  statute,  althoi^h  it  be  but  a  reputative  pari^  t 
for  being  in  use  so  long  before  tlie  statute,  and  at  the  time  of  the 
statute,  the  statute  appoints,  **  that  the  churchwardens  and  three 
*^  or  four  overseers  or  the  poor  joined  with  them  shall,"  &c« ;  and. 
no  churchwardens  of  H*  are  churchwardens  of  jS«,  and  by  conoe- 
quence  have  nothing  to  do  there ;  and  the  churchwardens  of  & 
are  pnly  to  meddle  with  the  church. there,  and  by  conseqvenoe 
with  the  poor  of  the  parish  :  and  the  statute  hath  an  intentkm  to, 
confine  the  relief  to  parishes  then  in  esse^  and  that  every  pariah 
should  meddle  with  its  proper  village,  and  their  poor  are  to  be^ 
provided  for  there,  and  not  elsewhere*  —Judgment  for  phuntiff, 
aep««teow-        44.  Nicholas  v.  Walker,  H.  T.  10  Car.  I.  Cro.  Car.  3M.— 
wwnM^b^      On  a  special  verdict  it  was  found,  that  anciently  the  village  of  T* 
nf^ttwrtw*^   was  parcel  of  the  parish  of  H./  that  tltere  was  not  any  legid  act 
Tim  to  tbe        ^^  '^^^  ^^^  ^^  ^^'^  ^^^^  ^^^  parish  of  H.^  that  modo  et^  amie. 
43  W»^  c  2.      tempus  CS0US9  &c.  the  tithes  of  T*  were  oaid  to  the  parson  of  /f.  g 
wu  a  parithby   that  the  parson  of  H.  used  always  to  nod  a  curate  at  T.i  that, 
reputation,  •!-    there  is  no  parson  at  T. ;  that  for  threescore  years  past  and  OHwe^ 
^JJ^J*  ^"JL^  and  at  the  time  of  the  making  of  the  statute  of  43  Eliz.  c.^ei 
?Se  adjac^t    ^^^P^  exinde  usque  hunc  diem,  dicta  villa  de  T.  communiter 
parish.  nuiatajkit'  esse  parochia  de  se,  et  per  totum  idem  tempus  C€ 

See  Hob.  66.     oularios,  gardianos  ecdesioBy  et  supravisores  pauperum,  dicf^ 
4  Mod.  158/     de  T.  haiere  consueverunt  per  electionem  mhahitantistm  ibidem  g. 
iUir.  477.  that  for  all  the  said  time,  rates,  assessments,  and  levies  bad  beeo. 

H«it,  SlSm         made  there  hy  them,  for  the  relief  of  the  poor  of  7".  $  which 

rates,  during  all  the  said  time,  had  been  used  to  be  levied  fa|5 
their  proper  officers  for  the  relief  of  the  poor  there,  without  mxj* 
paying  io  the  poor  of  i/.,  or  joining  in  any  assessment  witjh  the 
town  of  H. ;  that  tlie  church  of  T.,  during  all  that  time,  have 
had  all  parochial  rights ;  and  that  the  inhabitants  of  T*  had  net* 
used  all  that  time  to  contribute  to  the  reparation  of  the  church  ef; 
tf.,  but  to  the  reparatioh  of  their  own  proper  -church  and  chapel 
only,  —  The  Court,  af\er  argument  at  the  bar,  resolved,  that 
judgment  ought  to  be  given  for  the  plaintiff;  for  T.  being  a  pariah 
in  reputation  so  long  before  and  after  the  statute,  and  at  the  tioie 
of  the  statute  made,  it  shall  not  be  now  for  this  purpose  charged 
■  by  /7.|  but  it  shall  be  charged  by  itself;  and  for  thenr  poor  oiii7% 


Skcv.J.]  oy  and  roR  what  placi.  ^ 

-~  And  tbey  reiied  iqion  a  judgment  given  in  the  case  of  HUton 

45.  Rudd  ▼.  Af^er,  Af.  T.  4  ^.  <$^  M.  4  Mo^.  157.  —  Re-  OTeneencui. 
pletia  lor  taking  of  a  gelding.    The  defendant  juatified  by  virtue  ^  ^  appolati 
of  the  statute  43  Elix.  c.  2.  for  money  due  upon  the  poor-tax^  wJSibta^ 
Thepartiaa  being  at  issue,  it  was  tried  at  the  bar.     The  question  formed  its  pm- 
vas,  Whether  the  vill  of  S.  was  in  the  parish  of  B»  or  not  ?  The  cfaUl  rites  in 
pstf  s  nte  was  admitted ;  and  the  evidence  to  prove  it  to  be  in  4he  paHth, 
tim  parish  was*  that  there  were  but  two  churchwardens  and  two  ^though  It  had 
srerseers  of  the  poor*  and  that  marriages,  burials,  and  christen-  *,^^k!!f^^!L 
ingSy  and  all  other  parochial  rites,  were  done  at  B.f  and  that  the  4s£iis.fliidhM 
iahabitants  of  the  vlll  of  S.  did  contribute  to  the  repairs  of  the  been  sepentely 
oharqh  of  B.     On  the  other  side,  to  prove  that  S.  was  a  reputed  nted  to  tbe 
pacidi  by  itself  ai  the  time  of  the  making  of  this  statute,  this  P***""  mbea. 
evidence   was  given :  wz.    In    the  reign   of  Edward  the  Third  2JIISj^ofu,nt 
thene  w§b  a  public  chapel  there,  where  the  people  went  to  hear  ^|y|J^ 
SMsr»  and  tliat  divine  service  was  read  in  that  chapel  at  the  time 
of  tbe  making  of  this  statute.     Then  it  was  proved*  that  a  rate 
wss  Bade  there  in  the  year  1654;  and  that  formerly  they  had  dis« 
tinet  oofistables,  and  repaired  their  own  highways  till  the  year 
16S4;  and  then  the  difference  between  them  was  settled  by  the 
Judges  in  their  circuit.    They  would  have  this  like  the  cas^  be- 
twees  the  parish  of  Totteridge  and  Hatfield (a)^  which  was  a  special  (')  -^^M^ipl*  44. 
Tvrdbt  u|>on  this  statute :  fhe  plaintiff  lived  in  T*  and  had  no 
Isads  in  /f.,  but  had  lands  where  he  lived ;  he  was  rated  to  the    . 
poor  of  i/«/  but  because  at  the  time  of  the  making  the  statute 
T»  was  a-reputative  parish^  and  had  distinct  constables,  churcb- 
wardena,  and  overseers  of  the  poor,  and  made  their  own  rates 
sad  assessments,  which  were  levied  by  their  own  officers,  for  this 
BeasoB  that  was  held  to  be  a  distinct  parisli  from  //.    But  S.  was 
sot  io  much  as  a  parish  in  reputation  at  the  time  of  the  making 
af  the  act,  and  so  not  like  that  case  ;  for  all  that  was  proved  was, 
that  they  bad  made  rates  since  the  statute,  and  had  a  chapel  be- 
fiwe;  hut  making  rates  will  not  make  it  a  parish  without  all  other 
pswchial  rites»     And  therefore  it  was  held  to  be  a  vill  in  the 
fiarU  of  B» 

4$.  Dotting  V.  Stokdane^  H.  T.  II  Ann.  FqtL  2ia  — Parkeu  Tbesutut  13 
C  J.   Tbe  cUfficulty  arises  on  13  &  14  Car.  2.  c.  12.  f.  21,  22.  &  14  Our.  2. 
The  fiist  Question  is,  Whether  this  act  be  general  and  extends  ^'  'lS?*to 
Wsft  tbe  counties  of  England?  I  think  it  is  a  mistake  to  say  that  ^^wn^; 

nties  than  those  named,  be-  butaiMuper 


extends  to  no  other  counties  than  those  named,  be-  but  a  pauper 
the  words  are  express ;  for  besides  the  counties  there  parti-  cannot  be  tent 
caMj  named,  it  goes  on  and  says,  and  many  other  counties  in  bj  ^'rtueof  it 
^SfflfaM^  and  iValesf  so  fVale*  must  be  excluded  if  it  be  confined  !^|^!^'ul^* 
to  ne  counties  named,  so  it  must  extend  to  all  counties.    The  ^^i^^  it  bel 
second  QoEaxioii,  If  it  be  general,  is  whether  it  be  confined  to  town  or  nil. 
towns  and  villages,  or  may  extend  to  all  extraparochial  places  8eesLeo.i49, 
Aat  are  not  so?  It  is  recited  indeed,  that  by  reason  of  the  large-  gwoe point  de-* 
aeBs.of  the  parishes  in  those  counties  named  and  others,  the  be*  tenntned  hi  tbt 
asit  of  4S  Eliz.  could  not  be  had ;  but  it  does  not  say,  that  those  oiM  of  aUkoa 
tswoa  8ik1  villages  must  be  in  parishes,  but  that  the  poor  within  \!^^'!T^ 
eserf  township  or  village  withm  the  counties  aforesaid  shall  be  ^  3*  j^  m 
provided  £[>r  within  tbe  township  and  viliaffe  wherein  he  inhabits,  743, 
or  wliereia  he  was  last  lawfully  settled ;  which  shows  that  it  ex* 
teada  to  all  die  towns  and  viUages  ia  any  county,  if  they  cannot 
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reap  the  benefit  of  4S  JE/ix.^  therefore  extrsperochial  places,* 
though  perhaps  not  within  the  direct  view  of  the  legislftton,'' 
yet  are  within  the  express  words,  ^*  the  poor  in  ereiy  town 
and  village;"  and  the  justices  may  in  towns  and  villages  exe-* 
cute  all  the  power  that  they  have  within  any  parish  or  ps- 
rishes  by  4*3  Eliz.;  the  consequence  of  which  is,  thev  may  be 
settled  in  these  places,  and  may  be  removed  from  them;  and 
though  there  were  no  officerl  before,  yet  by  this  clause  the  jus- 
tices may  appoint  standing  overseers  in  these  places  to  take  care 
of  the  poor.  However  this  order  of  Sessions  is  nought,  became 
this  is  not  within  a  town  or  village,  and  therefore  though  extnpa* 
rochial  towns  and  vills  are  within  this  law,  yet  not  other  places 
which  are  neither  towns  nor  vills.  If  it  were  said  at  BremotA** 
Lodge  generally,  and  no  more,  that  might  he  intended  a  vill ;  but 
this  IS  said  to  be  a  certain  extraparochial  place  called  Breucomh*t 
'.  Lodge  ;  so  that  this  may  be  but  one  house,  for  it  must  coosiit  of 
several  houses  and  inhabitants ;  so  that  it  not  appearing  to  be  uiy 
more  than  one  single  house,  it  is  not  within  the  act*of  parliament, 
and  so  the  order  ought  to  be  quashed.  The  last  legal  settlement 
must  be  expounded,  such  settlement  as  can  by  this  act,  2cc«  it  k 
of  consequence  whether  he  can  be  sent  back  to  this  extrapa* 
See  Rex  v.  St.  rochial  place.  Suppose  one  go  and  live  as  a  servant  in  an  extn-' 
Bstef^g,  vol.  8.  parochial  place,  being  neither  town  nor  village,  would  this* dis- 
charge him  of  all  other  settlements  ?  As  he  shall  not  stay  where 
he  is  not  settled,  so  he  must  go  where  he  is  last  legally  settled 
where  he  could  be  sent ;  last  is  last  in  law,  and  an  extraparocbisl 
place  is  the  same  as  if  it  were  in  IrdaruL 
Batoreraeen  47-  Rex  v.  Ruffbrd,  £.  T.  8  G.  1.  Str.  512.  —  A  MAimAMUS 

raaybeappoinu  stated  that  it  appeared  on  the  complaint  of  divers  inhabitants  of 
rochW^hlSr  ^^®  parish  of  D.,  in  the  county  of  jL.,  that  there  are  within  tfe 
that  are  viUs.      '^^  ^^  ^'  divers  substantial  freeholders  able  to  contribute  to  tbe 

maintenance  of  the  poor ;  that  there  are  no  churchwardens  or 
M^Fort'sa'i  ^^^"cc's  to  make  a  rate  ;  and  that  there  are  poor  unprovided  for; 
5  Mod.  273.  '  ^^^  commanded  the  justices  of  the  county  to  appoint  overseen* 
1  Stra.  510.  They  returned  that  ihe  vill  of  R,  was  part  of  no  parish,  but  had, 
S.  P.  Dolting  time  out  of  mind,  been  extraparochial^  without  church,  chapel, 
«.  fitokcUne,  or  parochial  rights  ;  that  there  had  never  been  overseers,  and  that 
antef  pL  46.       therefore  they  could  not  appoint.  —  The  Court  was  of  opinion, 

that  extraparochial places  are  within  the  words  of  the  statute;  fo' 
the  justices  of  the  peace,  by  the  general  words,  have  power  to 
name  overseers  in  all  parishes,  which  must  extend  as  well  to  ex* 
iraparochial  places y  as  to  air  parishes  in  general;  and  no  subse^ 
quent  words  shall  controul  the  f^eneral  words  in  the  enacting 
part ;  and  certainly  all  the  poor  acts  shall  be  construed  to  extend 
to  such  places,  as  well  as  to  other  parishes,  when  they  are  within 
the  same  mischief,  and  shall  be  subject  to  the  controul  of  the  ]^ 
tices  of  the  peace ;  but  the  penalty  for  not  meeting  in  the  churcb 
shall  never  be  inflicted  on  the  overseers  of  the  poor,  because  Che 
inhabitants  of  extraparochial  places  have  no  church  to  meet  in* 
Most  of  the  forests  in  England  are  extraparochial,  and  so  is 
Christ  Church  in  Oxford^  but  they  ought  to  maintain  their  own 
poor.  This  is  a  via  consisting  of  several  inhabitants,  and  so  is 
within  the  provision  of  the  statute  18  &  14  Car.  2.  c.  13.,  for  am 
in  a  county,  not  therein  particularly  mentioned^  will  be  witbifi 
the  remedy  thereby  provided;  for  all  cases  within  the  reason  are 
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vitfan  tbf  remedy  of  the  law.  There  is  no  dottbt  bat  juttices 
hife  the  tame  power  to  appoint  averseers  in  towns  and  xnllst 
though  extraparocbial,  as  in  parishes  ;  and  this  has  beea  settled. 
The  irord  '*  parish"  is  not  in  the  body  of  statute  43  Eliz.  c,  2. 
iMt  only  in  Che  preamble.  —  A  peremptory  mandamus  was  accord- 
iD^y  avardedi 

48.  iter  ▼.  Denham,  E.  T.  8  G.  2.  Burr.  S.  C.  S5.  —  The  pan-  But  an  extra. 
per  lired  seferal  years  in  a  farm  in  South»old'Parkt  which  is  pwochial  place, 
fitted  in  the  order  to  be  an  extraparochial  placet  consisting  of  two  ^"*"*'?£  *^'^ 
bomesend  about  three  hundred  acres  of  land  only,  belonging  to  UttouobecoL 
lod  in  the  occupation  of  different  persons,  and  of  the  value  of  sidered  a  totm- 
fhvtt^OOi'fer  ann.;  and  that  it  did  not  appear,  that  in  the  said  M^or  vii). 
atnpirxhial  place  there  are  or  ever  were  any  persons  appointed   S-^*  Stra. 
to  leceWe  or  provide  for  the  poor  happening  therein^  —  Lord   }P*^  ^S?** 
Haidwickb:  Beforethecaseof  l)o//iff^v.S/o^tf/an^(a),  ithadbeen  p^w  h. 
jcoeiBll J  taken  that  the  justices  had  not  power  to  send  paupers  to   Cald/l69.       ' 
extiaparochial  places  where  they  were  no  overseers  of  the  poor.  B.II.H.  119. 
He  tabstance  of  the  opinion  of  the  Court  in  that  case  rested  upon  S  Burr.  1S91. 
AiiliiiBUtion,  that  the  place  should  amount  to  the  notion  of  a   W-^^^^^rPl*^^- 
Urniahip  or  village.    By  the  43  Eliz*  c.  2.  there  must  be  two  over- 
seen at  least,  but  when  the  whole  parish  consists  of  two  houses, 
tlie  whole  parish  must  be  perpetual  overseers,  and  be  chosen  by 
luMj,  and  have  jurisdiction  over  nobody  but  themselves,  if  this 
fltte  nmj  be  called  a  township  or  village.  —  Paos  J.  was  also 
of  opinioii,  that  a  single  house  or  two  houses  cannot  amount  to  the 
aBli«D  of  a  town  or  village.     If  it  had  been  formerly  a  town,  if  the 
^ooKs  were  in  fact  decayed  and  gone,  it  would  cease  to  be  a  town 
vvfllage.  —  Lek  J.  observed,  that  the  notion  of  a  village,  fttC' 
CBrding  to  the  ancient  law,  is  a  tithing  consisting  of  ten  families ; 
^  according  to  the  modern  notion  it  is  a  place  that  has  a  con- 
«*lc  {h);  that  it  ought  at  least  to  have  the  reputation  of  a  vill  or  ^  Ha^  sj^^' 
ton;  and  that  L,ord  Coke^a  definition  of  a  vill,  "  ex  pluribus  man^  Lo^  Ray.54«. 
Mii^  victnaia,"  must  mean  more  than  two  houses.  —  And  the  5  Mod.  81. 
"der  was  affirmed  (c).  Cald.  169. 

iSL  Rex  V.  Grafton,  E.  T.  10  G.  2.  Burr*  S.  C.  101.^  The  A  nobleman'a  * 
'■ttor  af  G,  is  an  extraparochial  place,  once  consisting  of  a  capital  x^t  in  an  extn- 
■■Mon-house,  and  three  keepers'  lodges  in  the  park  adjoinmg ;  p«rod^place, 
^park  being  since  converted  into  farms,  of  which  there  are  five,  fi^e'farmJhSd 
^each  a  dwelling-house,  including  the  old  lodges,  and  in  the  nottobeaWtf. 
^Bcipation  of  five  different  tenants,  and  never  had  an  overseer  till  &c.  Str.  1071. 
"'^vv  appointed  for  the  purpose  of  making  a  removal.  —  This  See4Mod.  157« 
^Wi  (but  without  defence)  not  to  be  a  vill  or  town.  ^  '^*  ^T* 

5afiex  V.   Welbeck,   T.  T.  IS  &  14  G.2.  MS5.  — A  manda-  ^Lihallba  . 
*w  ittaed  to  the  justices  of  the  peace  for  the  county  of  ^.,  contidered  a     I 
"HSeitiDg,  that  there  were  several  householders  andjarmers  in-  m, 
^■Mag  and  residing  within  the  vill  of  fV,  able  to  provide  for  their  ac.  s  8ns* 
pooTi  and  that  there  was  no  overseer  at  present  of  the  said  vill ;  Gates,  laa. 
^  therefore  commanding  them  to  nommate  and  appoint  over-  sStra.  1148* 
*ttiBof  the  poor  for  the  said  vill.  The  justices  returned,  that  the 
fiioe  called  fF.  was  an  extraparochial  place ;  that  it  was  not,  nor 
^  had  been  a  township  or  village,  nor  had  ever  been  reputed  to 
1^  a  township  or  village;  and  that  therefore  they  could  not  ap- 
PttDt*-LBB  C  J.  It  is  certain  that  two  houses  will  not  make  a 

(c)  Thii  case  was  delennined  vpbn  the  authority  of  Rex  «.  Inhabitants  of 
Btl^wr  Castle,  M.  T.  2  G.  2.  B.  R. 


{g  OVBR8EERS  OF   THE  POOR«  [Ch.  !•'. 

a)Amietv\'  ^^  vilktte,  as  WB8  reMJved  in  I2«dr  y.  Denham'(a)f  and  /2er  r.  Belooir 

i)  8  Sew.  Cm.    CasUe  (6),  where  there  were  only  a  castle  and  an  alehouse ;  and 

iil*  it  was  held  not  to  be  a  village.    The  case  of  Stokeprior  t.  Graf* 

c)Anu,  pi.  49.  fQji  {^c)  was  upon  ao  order  ot*  settlement,  which  stilted,  that  there 

was  an  ancient  capital  messuage,  with  three  lodges  belopginf^  to 

it,  which  at  that  time  consisted  of  five  farms ;  and  that  the^  had' 

overseers  of  the  Ipoor,  and  a  poor  person  was  sent  thither ;  and  the 

question  was,  Whether  he  was  legally  sent  thither,  it  bein;^  an 

extraparochial  place  ?  There  was  a  rule  to  show  cause,  and  that 

was  made  absolute ;  but  it  was  without  any  argument  or  cause 

shown.    This  is  roost  certain,  that  where  the  place  may  be  con* 

sidered  as  a  township  or  village^  it  is  a  place  for  which  overseen  may 

he  appointed.    If  there  be  no  such  place  as  the  village  of  fT.,  I  think 

it  is  an  answer  to  this  writ  to  say,  as  they  have  done  here,  that  it 

never  was  nor  is  a  vill,  nor  ever  was  nor  is  reputed  to  be  a  ^illa^* 

[4)Afd9i  pi.  47.  The  case  of  Rex  v.  Ruffbrd  (d)  was  not  parallel  to  this ;  for  there 

it  was  returned,  that  the  vUl  of  R.  was  not  part  of  the  parish  of  1>^ 
had  no  church,  and  was  an  extraparochial  place.     Whether  it  was 
part  of  the  parish  or  any  other  was  not  material ;  for  it  was  ad- 
mitted to  be  a  villi  and  therefore  the  maudamtts  was  granted. 
The  only  question  here  is.  Whether  this  is  not  to  be  considered  a» 
a  direct  answer  to  the  writ  ?  It  has  not  indeed  said,  that  there  ate 
not  several  householders  and  formers  therein ;  but  as  the  vnrit 
directs  that  overseers  shall  be  appointed  for  the  vill,  and  they  hare 
returned  that  it  is  not  a  vill,  I  think  it  is  an  answer  to  the  writ ; 
and  if  this  return  be  false,  it  is  a  fact  that  may  be  tried  by  an 
information.     Page  and  Ch apple  Js.  accord.    Probtn  J.  contra  •- . 
I  have  some  doubt,  whether  the  whole  supposal  of  the  writ  should 
not  DC  either  admitted  or  denied :  whether  it  be  called  a  vill  or  a  - 
township  is  not  material ;  for  if  there  are  houses  sufficient  in  that . 
place  to  make  it  a  village,  though  it  be  called  a  handety  or  hjr  any 
Burr.  S.C.         other  name,  the  Court  will  consider  it  as  a  vi//.     The  material 
171.  570. '         part  of  the  suggestion  of  the  writ  is,  that  there  are  several  kasue^ 
Odd.  241.         holders  and  formers  inhabiting  the  village;   and  the  Court  may 
nofif.  takeupon  them  to  judge,  whetner  two,  three,  or  more  houses  will 

make  a  village  for  this  purpose :  it  is  a  place  that  has  several  ia« 
habitants  capable  of  bearing  offices,  and  maintaining  their  poor. 
If  this  be  a  material  part  of  the  writ,  as  I  apprehend  it  is,  then  it 
is  not  answered  by  the  return ;  for  that  reason  I  think  it  is  inanf- 
ficient.  —  Cur*  advisare  vuU.  —  Mr.  Justice  PRobYN  aflenrards 
'i  declared,  he  was  then  satisfied  that  the  writ  was  materially  an- 

swered by  returning  that  it  was  not  a  vill ;  and  thereupon  the 
turn  was  allowed  by  the  whole  Court. 
7Ale«t  <mgM        51.  Rex  v.  Justices  of  Middlesex,  T.  T.  27  &  28  G.2.  MSS. 
not  to  appoint     Qn  a  rule  to  show  cause,  why  a  mandamus  should  not  go  to  compel 


^^  the  justices  to  appoint  overseers  for  the  township  of  Ky  it  appeared 
ofiipn^ST*  V  affidavit,  that  this  parish  had  always  had  two  overseen  ; 
unlmTit  bo  ^^&^  ^  ^^^  ^^  ^^^i^  made  as  one  rate  for  the  whole  parish  ;  that 
neceonry.  their  appointments  had  been  for  the  whole  parish  ;  but  that  each 

&C.  8^er,        overseer  had  collected  and  paid  within  his  own  division ;  and  that 
'^*  at  the  end  of  the  vear  if  there  was  a  surplus  in  either  of  their 

hands*  so  much  of  it  was  paid  over  into  the  hands  of  the  other 
overseer  as  to  make  thenv  both  equal :  they  had  one  workhouse  ; 
and  one  overseer  looked  over  it  one  week,  and  the  other  the 
next.  —  Thb  Court:  If  this  be  a  case  that  falls  within  the  IS  St 
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14  Car.  %c.\%9l  mandamus  is  a  writ  of  right,  and  the  Court  must 

pmH  iu   It  has  been  determined,  that  this  statute  is  not  to  be 

coofined  to  the  counties  mentioned  in  the  statute,  [a)    This  has  ^f!'^'*^* 

never  been  considered  as  a  separate  parish:  the  two  overseers  S^^S^  ^^ 

ktve  been  usually  appointed  for  the  whole  parish.    What  is  de-  4^ 

dared  from  the  affidavit  shows  that  they  can  do  ytty  well  under 

tbe43£7ii.  c.  2.  without  calling  in  aid  Uie  IS  &  \i Car.2.  c.  12. ; 

forthejhsTe  two  overseers,  and  the  methods  thej  have  used  to 

csOect  their  rates,  and  to  take  care  of  their  poor,  is  very  just  and 

RatOQsble.    To  bring  this  within  the  statute,  they  must  show  this 

to  be  distinct  vill.     We  expected  they  would  have  shown  that  they 

iud  bad  separate  overseers;  that  they  had  maintained  their' own 

poor  lepsniteiy ;  and  that  they  had  had  a  separate  rate.  — The 

vak  WM  discharged. 

SlRu  r.  Severn,  E.  J.  29  G.  2.  Sayery  278.  —  The  defend-  fleptfile;  ovmw 
sots  vere  appointed  overseers  of  the  poor  within  the  precind  of  m^"*  ^uuMit  b« 
(few,  otherwise  called  the  parish  of  Si.  P.  within  His  Ma-  •PP«n*«i  «»• 
jeit/s  Tower  of  Z. —  DeismisonJ.   We  are  of  opinion,  that  the  P"^***"^ 
appoiotment  is  roid.    It  expressly  appears  to  be  an  appointment 
UBNier  43  Eliz.  c.  2.,  but  it  is  not  good  either  under  that  statute,  or 
under  tbe  IS  t&  14<  Car.  2.  c.  12.     The  former  of  these  statutes 

agivei  a  power  of  appointing  overseers  of  the  poor  in  parishes  / 
t£»  power  is  by  the  latter  statute  only  extended  to  townshipa 
sod  n^;  It  has  been  said,  that  as  tlie  place  is  called  '<  the  parish 
^St.  P^  ss  well  z»  precinct  of  the  Toner t**  it  is  a  parish  by  reput- 
alioo ;  bat  although  a  place  may  be  a  parish  by  reputation,  and 
iltboiigh  overseers  of  the  poor  may  be  appointed  for  such  place, 
jet  la  appointment  of  overseers  fbr  such  place  will  be  bad,  unless 
tk  place  be  therein  expressly  called  a  parish.  In  the  present 
cue  the  description  of  the  place  is, ''  Precinct  within  the  Totveri** 
for  die  words,  ^*  Parish  of  St.  Peter* s  ad  Vincula  within  His  Ma^ 
**jotifs  Tower  q/'London,*'  are  under  an  "  otherwise  called i'  and 
tDerak  in  such  case  is,  that  the  name  or  description  which  pre- 
tedes an  *'  otherwise  called"  is  always  to  be  considered  as  the  true 
vne  or  description,  and  not  the  name  or  description  which  foU 
^  It  has  been  said,  that  although  the  place  be  not  a  parilh» 
|k  Court  may  intend  that  it  is  a  township  or  vill,  within  the  mean* 
vgof  the  13  &  14  Car.  2.  c.  12. ;  but  as  it  is  not  expressly  called 
^tovitthip  or  vill  in  the  appointment,  the  Court  ought  not  to  in- 
^tbat  it  is  a  township  or  vill,  in  order  to  make  an  appointment 
S^wbich  is  not  warranted  by  that  statute. —  And  the  rule  for 
V^^  the  appointment  was  accordingly  made  absolute. 

S^Mexv.  Showier,  T.T.  3G.3.  3  Bttrr.  1391.  — Two  justices  Ovmvsmcui* 
^^iq>pointed  T,  S.  and  J.  A-,  being  substantial  householders  of  not  be  sppoins- 
fc  township  or  village  of  //.,  in  the  said  parts,  to  be  overseers  of  **ijiVJj*^ 
|*»poor  of  the  township  or  village  of  H.  for  the  year  next  ensu«  btwoctjliiSd 
*g*   The  Sessions  confirmed,  and  stated  a  case:  —  J.  A.  was  a  tob^  apUt. 
^"labourer :  the  place  called  H.  consisted  of  a  capital  messuage^  To  oonititut* 
^vbich  T.  S.  with  all  his  family  dwelt,  and  of  two  small  ancient  atwfffortbii 
•"Wages,  and  of  one  other  small  cottage  lately  built :  all  the  cot-  ?*"!»••»  *b*"« 
^  were  let  along  with  the  capitiu  messuage,  and  the  farm  JJ^'J^Jn  nomb» 
^unto  belonging,  to  <$.;  and  of  another  tenement,  part  of  the  ^f  mf  tfimfW 
cspital  messuage ;  and  all  of  them  inhabited  by  families :  one  of  kotusMtUn. 
ibe cottages  was  inhabited  by  A.  and  his  family;  another  of  the  s.C.  1  BL 
^<ittages  by  aootlier  day-labourer  and  bis  family ;  the  other  of  the  Rep.  41a. 


iAQ  X)V£R8EXRS  Of.  THB  POOR*  '    [Ck.L 

cottages  by  a  .shepherd  and  his  family ;  and  the  tenemenl,  port  of 
the  capital  messuase,  by  a  poor  widow  and  her  three  children;  ilt 
which  occupiers  of  the  cottages,  and  of  the  teneroeDt,  partoftht 
capital  messuagey  were  under-tenants  to  T.  S.  The  SeBsions  ad* 
judged  H»  to  be  a  village  *^  or  township,  and  confirmed  the  sp 
.*' pointment."  It  was  objected^  that  the  facts  stated  show  that 
this  place  is  neither  a  township  nor  a  village.  —  The  Court  were 
clearly  and  unanimously  of  opinion,  that  the  appointment  of  botk 
the  persons  ought  to  be  discharged :  —  Lord  Mansfield  ob- 
served«  that  by  this  method  a  place  might  be  made  a  village  which 
in  fact  was  not  so,  and  the  inhabitants  of  it  might,  by  this  con- 
trivance, withdraw  themselves  from  contributing  towards  the  sa[>> 
port  of  the  poor  of  their  parish.  If  it  be  really  a  vill,  you  may 
make  another  appointment. —  Wilmot  J.  cited,  and  laid  a  good 
^a)Jnu,  pi.  50.  deal  of  stress  upon  the  case  of  Rex  v.  Welbeck  (a)^  which  Dihni- 

430N  J.  also  saia»  he  very  well  rememKered.     It  was  a  mandamu 
j.  to  appoint  overseers  in  and  for  the  village  of  W.;  and  the  return 

was,  that  it  was  extraparochial,  and  is  not,  nor  was,  nor  is  or  ever 
was  reputed  to  be,  a  village  or  township.*  Both  orders  quashed. 
Justices  of  the  54.  Peart  v.  Weitgartb  {b),  H,T.  5G.S.  Burr.  1  o  10,  —  The  case 
peace  cannot  stated  —  That  from  the  43  Eliz,  to  9  Geo.  U  the  parish  of  &  bad 
diinde  a  parish  j^^^^  ^j^^  joint  appointment  of  oyerseers  of  the  poor ;  that  during 
^[jJJ'J^^'*'  all  that  time  the  poor  there  were  jointly  relieved  and  maiotainet 
seers,  eicept  it  hy  entire  and  general  rates  upon  the  whole  parish ;  that  during 
appear  there  the  said  time  there  were  four  churchwardens  and  four  overseen 
was  an  inahility  ©f  the  poor ;  that  the  four  overseers  were  respectively  nominated 
*"  ?*  P»n«h  j^j.  Qf  esich  of  the  four  quarters  or  districts  in  the  parish,  called 
benefit  of  the  *^'  ^^^^^f  ^'  qtutrier^  P.  quarier^  and  S.  fuarter,  viz.  one  out  of 
43  Elis.  c.  2.  eacn  of  these  quarters;  that  in  eaeh  quarter  there  was  one  churcb- 
(b)  See  Rex  «.  ^A^den,  and  one  of  the  overseers,  who  collected  the  poor  Fates  is 
WatsoD,  pi.  the  quarter  or  district  wherein  they  respectively  resided,  but  tbr 
816.  money  collected  by  the  several  churchwardens  and  overseers  vM 

levied  under  one  entire  assessment  upon  the  whole  parish,  and 
carried  to  one  general  fund,  and  was  applied  to  the  joint  relief  of 
all  the  poor  of  the  parish :  that  tlie  parish  is  twenty  miles  in  lengtl^ 
from  east  to  west,  and  eight  miles,  at  a  medium,  in  breadth;  tbil 
the  first  quarter  is  one  distinct  constablery,  the  J^.  quarter  oo^ 
and  the  S.  quarter  one ;  that  the  A'^.  quarter  consists  of  three  codr 
stableries ;  but  that  these  three  constableries  compose,  and  txt 
considered  as  one  quarter  only:  that  on  17th  «/u/y,  9Geo»h^ 
the  general  quarter  sessions  for  the  county  of  Z).,  it  was  ordered, 
that  the  several  townships  or  constableries  of  S.,  JP.,  iV-,  E»  Cf 
and  W.  G.f  should  separately  maintain  their  own  proper  poor: 
that  this  order  of  Sessions  was  thus  prefaced :  —  <<  Forasmuch  ai 
<*  this  Court  has  been  moved  by  and  on  the  behalf  of  the  tofft 
**  ship  of  S.f  and  also  of  the  several  townships  and  constablerieiji 
"  F.y  N.,  and  E.  G.,  and  JV.  G.,  within  the  parish  of  5.,  that  eack 
*^  of  them  should  and  might  maintain  their  respective  and  proper 
**  poor,  distinctly  and  separately  from  each  other,  and  from  an;^ 
"  other  part  of  the  parish  of  S.;  but  the  said  motion  being  op- 
"  posed  by  the  constablery  of  F.  quarter^  within  the  said  parish  ci 
**  S.p  but  not  by  any  other  part  of  the  said  parish :  Now  after  hea^ 
<<  ing  counsel,  it  is  ordbred  {ut  supra),  unless  cause  be  shown  to 
<*  the  contrary  by  the  constablery  of  F.  quarter  at  the  nfcJt  ^ 
^'sions:"  that  from  that  time  there  have  been  separate  appoint- 
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foffdi  of  (Mreneers  of  tbe  poor  for  each  of  tbo  four  qjiartera  or  ^ 
/Cstrlcts,  and  eaeh  of  the  said  quarters  maintained  their  own  poor 
•leparatelj,  exceptinc^  that  about  twelve  years  ago  two  townships 
or  coDstableries,  called  B.  and  F^  within  N*  quarter^  separated  ' 
thenuelires  from  the  rest  of  that  quarter,  and  had  ever  since  had 
tepuste  overseers,  and  maintained  their  own  poor  separately. 
The  ciie  further  stated,  that  orders  of  removal  had,  from  time  to 
time,  been  made,  since  the  year  1729  to  the  year  1761  (exc],usive 
of  each  of  these  years),  for  the  removal  of  poor  persons  from  one 
of  the  »id  quarters  or  districts  to  another,  and  that  appeals  had  ' 
been  made  by  one  quarter  against  another  concerning  orders  of 
justices  relating  to  the  poor  of  each.  The  question  was,  Whether 
ihe  fiereral  places  or  districts  were  one  entire  parish,  or  whether 
the  nid  several  districts  being  divided  into  six  separate  constable- 
ties,  constituted  four  distinct  and  separate  townships  or  villages 
.within  tbe  meaning  of  the  13  &  14  Car.  2.  c.  12.?  — The  Court 
.iqM>a  this  first  argument  thought  the  justices  had  no  power  to  di* 
nide  parishes,  or  to  fritter  parishes  into  pieces,  as  Mr*  Justice 
WiLMOT  expressed  himself.  It  was  argued  a  second  time ;  after 
vhich  Lord  Mansfield  said,  he  had  no  doubt  upon  the  first 
argument.  Hie  policy  of  this  law  of  13  &  14  Car.  2.  c.  12.  was 
nnstakes;  it  went  upon  a  wrong  principle;  the  divisions  ought 
.rather  to  be  enlarged  than  diminished.  As  to  the  Question  itself, 
coflitder,  Ist,  What  was  done  ?  2dly,  Upon  what  foundation  ?  It 
ought  to  appear  ifaat  there  was  an  inability  in  the  parish  to  have 
the  benefit  of  the  act  of  43  Eliz»  Now  here  no  such  inability  ap- 
ftttSf  but  quite  the  contrary  for  a  great  number  of  years,  so  that 
|bere  h  no  foundation  for  the  division.  The  acquiescence  under 
jtvas  upon  a  false  notion,  that  the  Sessions  had  such  a  power, 
fbicb  they  had  not ;  and  there  is  no  inconvenience  in  setting  right 
tb  vroDg  usage,  which  has  obtained  for  forty  years.  In  the  case 
^  KentiJi  Tovonia'U  blW  the  judges  held,  that  the  foundation  of  {a)JnUf  fit»  si. 
.Mch  a  division  of  a  parish  must  be  an  inability  of  having  the  bene- 
fit of  43  £/».  c.  2.  Here  the  foundation  is  wanting,  therefore 
jrigpient  must  be  for  the  plaintiff.  —  Mr.  Justice  Wilmot  also 
mgfat,  that  the  larger  the  circle  the  better,  therefore  it  would  be 
Dore  proper  to  enlarge  than  to  lessen  the  division.  The  statute 
^1S&  14  Car*  2.  c.  12.  goes  upon  this  basis,  that  the  parish  is  so 
hig^  as  that  it  cannot  have  the  benefit  of  the  43  Eliz.  c.  2.  This 
^^fore  is  a  fact  that  ought  to  be  quite  clear  and  certain:  where- 
as, od  the  contrary,  it  appears  in  the  present  case,  that  this  parish 
actttaily  bad  that  benefit  from  1602  to  1723,  above  one  hundred 
^  twenty  years.  The  Sessions  do  not  seem  to  have  had  any 
sort  of  pawer  to  make  such  an  order,  therefore  their  order  is  a 
^  Bere  nullity;  it  was  not  made  upon  any  appeal,  but  upon  a  motion 
*wde  on  behalf  of  some  of  the  quarters,  and  opposed  by  another. 
«k  subsequent  usage  for  forty  years  cannot  vary  the  right ;  for 
^cannot  presume  that  omnia  rile  acta  sunlf  because  we  see  that 
*va9  founded  upon  this  order  of  Sessions;  and  it  does  not  appear, 
wthe  parish  is  so  large  that  it  cannot  have  the  benefit  of  iSEliz, 
^^;  therefore  they  ought  to  appoint  running  overseers  over  the 
^  parish. 

^-  Rex  V.  Kirkbi/  Stephen^  T.T.  10  G.  3.   Burr.  St  C.  664.  WhereajMrM 
-^ The  parish  of  K*  S,  is  a  large  parish,  consisting  of  ten  difibrent  ^  divided  into 
^aships,  who  maintain  their  respective  poor,  and  h^ve  separate  ■«p«"*te  town" 
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jrtspt  which  li«?e  overseen.    The  townahip  of  K*  S.  and  the  township  of  W,  aretvd  ' 
•eparate  over-     of  these  ten  townships.    The  pauper,  W,  G.,  was  remmred  frott 
•••"»*?*  iV.  by  an  original  order  directed  to  the  officers  of  the  pariih  d 

JSJ^KtSite  ^"^-^  and  adjudging  bis  setdement  to  be  in  that  pari^  ui 
pooffTi*  to  he  reoioTing  him  to  that  joamAy  and  was  brought,  together  with  tUl 
conUterad  m  a  order,  by  the  overseers  of  M,  and  deliver^  to  the  overseer  of  the 
ditimet pariih,  fovmship  of  K.  8.;  but  neither  the  parish  of  K*  S-y  nor  the  iffn- 
ttdwitbin  the  ^^^y,  ^f  ^^  g^  appealed  from  the  order ;  and  the  pauper  reinsined 
is?l!f  Car  2.  *"  K.  S.,  and  was  maintained  by  a  sister  in  the  township  of  K.  &, 
c.  IS.         *  *  IcH*  near  a  year  and  a  half;  when,  his  sister  dying,  he  asked  c^ef 

of  the  township  o€  Kn  S.,  who  thereupon  got  him  removed,  by  an 
CHrder  of  two  justices,  to  the  township  of  W.;  whidiortovis 

Suashed  upon  appeal,  subject  to  the  opinion  of  the  Court  or 
[iNo's  Bench  upon  the  above-recited  state  of  the  case:— Iam 
s  t^iv  489.       Mansfield  :  The  original  order,  made  for  the  removal  from  N* 

to  ike  parish  of  K,  S.,  must  mean  the  township  of  AT.  S^:  the  tows* 
ship  was  as  a  parish  for  this  purpose  of  a  removal  to  it ;  the  poor 
within  the  parish  not  being  maintained  by  the  whole  parish,  butbjr 
the  particular  townships  to  which  they  respectively  belong.   Tfe 
township  of  K>  8*  ought,  in  this  case,  to  have  appealed:  ttef 
could  not  get  rid  of  this  order  but  by  appealing ;  and  if  they  hid 
appealed,  Uie  truth  might  have  appeared ;  and  when  the  facts  bid 
appeared  to  the  justices,  upon  the  whole  truth  being  disclosed,  die 
paupers  might,  in  the  end  of  the  inquiry,  have  been  sent  to  IT.-* 
Ana,  by  the  Court,  the  rule  was  discharged,  and  the  order  of 
Sessions  affirmed. 
Sn»»t»jwer-         56.  Rex  v.  Tamworthy   T.  T.  17  G.3.  Cald.  28.  — The  CMSt 
J^**^^?'      ^'  ^'^  **^®  pauper,  was  legally  settled  in  the  hamlet  of  29.  and  6/ 
ftna^kmrUei       ^^^  afterwards  was  hired  for  a  year,  and  served  that  year  at  Sf% 
lituete  within  a  hamlet  consisting  of  one  house  only,  and  between  three  and  M 
pariih,  although  hundi'ed  acres  of  land :  the  hamlet  of  S.  never  contributed  tovildl 
**«»"«M»fl^y     the  relief  of  the  poor  of  the  parish  of  T.,  nor  had  been  asseiiel 
nd hasnertf      thereto,  but  had  always  been  assessed,  and  had  always  paid  to  tlH 
been  rated  to      Support  of  the  parish  church  of  7\,  and  no  overseer  or  overseait 
thepoon  of  the  poor  ever  had  been  appointed  for  the  hamlet  of  S.;  sw 

the  hamlet  lies  withoi^tt  the  limits'and  jurisdiction  of  the  boroofA' 
of  T>,  but  is  within  the  parish  of  7.,  which  not  only  lies  parti;  » 
the  county  of  W.y  and  partly  in  the  county  of  S.,  but  is  a  (M^ 
thereof  within  the  limits  and  jurisdiction  of  the  borough  of  T'f^^ 
part  thereof  without  the  said  limits  and  jurisdiction. — Two  juraflll 
adjudged  the  settlement  of  G.  to  be  at  5.,  and  accordingly  orderdi 
the  overseers  of  the  parish  of  7\  to  receive  him :  and  the  Sesiii^ 
on  appeal,  confirmed  the  order.  —  It  was  contended  in  support  il 
these  orders,  that  the  circumstance  of  the  hamlet  never  haviij| 
contributed  towards  those  burthens,  which  the  law  threw  upon  m 
whole  parish,  was  perfectly  immaterial ;  and  that  this  place  codti 
never  be  considered  as  a  villy  within  the  meaning  of  1 S  &  14  CarA 
c.  12.,  there  being  here  only  one  house,  and  no  overseers.  Oi 
the  other  side  it  was  insisted,  that  this  was  a  distinct  vill,  lods 
pendent  of  the  parish  of  7".,  and  to  which  no  pauper  could  be  sen 
till  it  had  officers  duly  appointed.  —  Lord  Mansfield  :  There  i 
no  doubt  at  all.  The  place  is  averred  to  be  within  the  parist 
where  the  hiring  and  service  were  had  and  performed ;  and  it  i 
no  township  or  vill  within  the  statute  of  13&  14  Car.2.  c.  11 
where  officers  are  appointed ;  and  therefore  the  justices  could  d< 
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-^Hmn  tke  psi^er  there.  The  itate  of  placet  at  to  th0  naoriier 
Mkousa  maj  have  been  different  in  different  ca06ty  hat  here  are 
M  overseen,  no  separate  economy.  The  adjudicatiop  is.to  5.,  at 
ff»t  of  the  parish  of  7*.  —  Aston  J.  Thit  place .  is  neither  extra- 
jarodiial  aor  a  vill.  In  the  case. cited  of  the  manor  of  G.,  it  was 
hriden  ao  viJl,  though  it  had  been  converted  into  five  dwelling* 
bosM  and  fanns,  and  was  occupied  br  five  several  tenants,  -r- 
Wiuis  aad  Asuhvmt  concurring,  rufe  dischai^ed,  and  both 
onieil  affirmed. 

57.  Rex  V.  Uiioxeier,  E.  T.  20  G.  3.  Doug.  2*6.  Cald.  84.—  A°  •ppoJnt- 
Od  i  role  to  show  cause  why  an  order  of  Sessions  confirming  tepa*  "ff  *  °f*|^ 
^ne.sppointments  of  overseers  of  the  poor  of  the  township  of  U^  fo,  the^ubdUW- 
«Mi  three  other  divisions  of  the  parish  of  17.  in  S.»  sboula  not  be  nonsofa  parish 
aaisbedi  the  special  case  stated  by  the  Sessions  appeared  to  be  as  cannot  be  sup. 
loUows :~ The  parish  of  £/.  is  five  miles  in  length,  and  .five  in  pof^d  unlets  it 
breadth,  and  containa  the  townships  of  l/.,  C,  D.,  6\,  andL.  J^p'^i^ 
Tbetovo  of  (/.  ig  a  large  market-town,  much  bufthened  with  poor,  p^g^  could 
Qe  towaihips  of  C,  D.j  5.,  and  Z.  are .  in  general .  divided  into  not  otherwise 
miderable  farms.     The  said  townahipt  were  and  are  ope  entire  receive  the  be- 
pwAjanddid,  till  the  year  1730,  jointly  relieve  and  maintain  the  nefitof  43Eli«. 
f9or  B4Dd  throughout  the  parish.    It  appears  by  the  vestry-book  ^'  ^ 
rftbewd  parish,  that,  from  the  year  164S  to  the  year  1703,  over- 
*^6f»ia9ebeen  elected  for  the  said  respective  towjiships  in  the 
f<Awxo^  manner^  viz.  Two  overseers  of  the  poor  for  the  town  of 
Rt  one  for  Z,.,  one  for  C,  D.,  and  S.,  one  for  W*     W*  is  part 
JJjJc  towDship  o^  U.     It  does  not  appear   from   the  vcstry- 
-Wpfc  or  other  evidence,   that  from   tne  year  1703  to  1727, 
^orecseers  were  elected  for  the  townships,  but  two  overseers 
fat  elected  for  the  parish,  and  during  that  time,  churchwardens     * 
^elected  for  the  parisli,  and  sidesmen  for  the. townships.    On 
4liOtl).  of  Nvoemhtr^  1730,  in  pursuance  of  a  mandamu$9  an 
^MMen)  for  the  relief  and  maintenance  of  the  poor  of  the  parish 
V^  U|ibn  all  the  inhabitants  and  occupiers  of  land  within  the 
W^  WBB  duly  signed  by  two  justices  of  the  peace.    In  T»  T. 
tt6G,2. 1731,  a  mandamus  issued  to  the  justices  of  the  .county 
^l»  reciting,  that  there  were  divers  hou6eholdel*8  within  the 
Mkaf  17.,  aible  to  contribute  to  the  relief  of  the  poor  of  the  parish, 
iMst  there  were  no  overseers  of  the  poor  of  the  pari/ih  ap- 
IpM  to  make  rates  on  all  and  every  the  inhabitants  and  occu- 
f^p  lands,  houses,»and  other  things  rateable  within  thei  parish, 
^liti)elief  of  the  poor  of  the  pari£,  and  ordering  the  justices 
!M|nt  two  or  more  overseers  of  the  poor  for  the  parish  of  17. 
I^nince  of  the  mandamus^  on  the  SOth  day  of  Jtdy  following, 
*!lpfces  of  the  peace  for  the  county  of  S.  appointed  two  over- 
f^jof the  poor  for  the  parish  of  (7.    At  the  general  quarter  ses- 
jM^  the  county  of  S.,  held  the  5th  of  October,  6  G.  2.  1731, 
ytoitants  of  the  villa  of  C,  JD.,  and  S.  appealed  againat  an 
PaaieQt  made  l,2|h  August  preceding,  for  the  roaint.enance  of 
flM(^rof  the  pariah  of  X^^  and,  on.  full  hearing  of  counsel,  and 
U^j^^ratioo  of  the  evidence  gincn,  as  well  for.  the  vills  as  for  the 
Tiibip  of  v.,  the  Court  was  of  bpii^on,  that  the  inhabitants  of 
JfMttd  villa  of.  C,  X).,  and  S.  (for  which  vills  overseers  of  the 
Pjr  were  duly,  and  in  due  time  appointed,  and  poor's-rates  duly 
■*fc  and  allowed,  before  the  making  of  the  assessment  or  rate 
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appeided  afluntt)  ought  to  nmintain,  and  accordm^y  did  ovAe^ 
that  they^Doold  maintain  their  own  i>oor,  distinct! j  and  aepa-    | 
rately  from  the  other  parts  of  the  parish  of  U* ;  and  the  Coint    j 
^id  further  order,  that  such  part  of  the  assessment  or  rate  appeaW    \ 
against  as  charged  the  inhabitants  of  the  Tills  of  C,  D^  ayad  S^   ] 
for  or  towards  the  maintenance  of  the  poor  of  the  narish  of  (74   i 
in  respect  of  what  they  hold  or  occupy  within  the  saia  ▼iila,  shoaii    ] 
be  quashed  and  discha^ed.    The  said  order  was  removed  into 
the  Court  of  King's  Bench ;  and  the  Court  ordered,  that  the  order 
of  Sessions,  as  to  such  part  of  it  as  orders  that  the  inhabitants  of 
the  Tills  of  C,  D^  and  S.,  in  the  parish  of  (7^  shall  maintain  thar 
own  poor  distinctly  and  separately  from  the  other  part  of  the 
parish  of  U*t  he  quashed  for  the  insufficiency  thereof;  and  aa  to 
the  other  part  of  the  order,  for  the  quashing  and  discharging  sugIi 
part  of  a  certain  assessment  or  rate  made  for  the  maintenance  of 
the  poor  of  the  parish  of  {/^  as  charges  the  ii^bitants  of  the  vSIa 
of  C,  D^  and  S,f  towards  the  maintenance  of  the  poor  of  Ae 
parish  of  U^  in  respect  of  wliat  they  hold  within  the  villa,  bit 
affirmed.     In  Michaelmas  Term,  7  G.  2.fl7SS,  a  mandamtu  ii 
to  the  justices  of  the  county  of  ;$.,  reciting,  that  there  were 
householders  within  the  parish  of  (7.  able  to  contribute  to 
lief  of  the  poor  of  the  parish,  and  that  there  were  no  oreiseera  of 
the  poor  of  the  parish  appointed  to  make  rates  on  all  and  evciy 
the  mhabitants  and  occupiers  of  lands,  houses,  and  other  fhiM 
rateable  within  the  parish,  for  the  relief  of  the  poor  of  the  pmmj^ 
and  ordering  the  justices  to  appoint  two  or  more  overseera  oC-tlie 
poor  for  the  parish  of  U*    On  the  15th  o£  AprU^  1754,  two  uw 
seers  were  appointed  for  the  vill  of  C,  two  otner  overseers  for  ]4ie 
vill  of  !>.,  two  other  overseers  for  the  vill  of  S.,  two  otfauer  oMi^ 
seers  for  the  township  of  (/.,  and  two  other  overseers  for  the  viB 
of  £>•,  by  five  separate  appointments,  each  appointment  8i|^ 
the  same  two  justices  of  the  peace  for  the  county  of  S.     On 
27tli  of  May  following,  a  certiorari  issued  to  remove  the 'five 
potntments  into  the  Court  of  King's  Bench,  which  were 
ingly  removed ;  and  wjere  ^ere  affirmed.     Since  the  year  l^H 
overseers  have  been  separately  appointed  for  each  of  the  townaUn 
and  the  poor  of  the  townships  have  been  separately  maintaioedTS 
(*)  Anie,^h5^,  —  Lord  Mansfield  :  The  case  of  Peart  v.  Westgarth  (b)  de<MiS 

the  question :  the  inability  to  receive  the  benefit  of  the  act  oHMt 
appear.  In  this  case,  though  there  were  separate  overseers  ftwn 
1643  to  170S,  yet  all  the  townships  during  that  period  jointly  le- 
lieved  the  poor ;  and  the  case  cited  shows,  that  an  acquiesceaoe  Ibr 
forty  years  wiU  not  alter  the  law.  The  confirmation  of  the  aepambfc 
appointments  in  1734  is  also  shown  to  be  no  authority;  the  qoealiea 
does  not  appear  to  have  been  raised ;  but  Peart  v.  Westgatih  •«« 
direct  authority;  and  the  point  was  then  very  well  considered  ;  si 
there  the  Court  thought,  that  the  policy  of  the  statute  in  the  tn 
of  Car.  2.  was  a  mistsJcen  one ;  that  it  proceeded  upon 
principle ;  and  that  it  was  much  better  for  the  purpose  of 
taining  the  poor,  to  enlarge  the  districts  than  to  narrow  them**-— 

(a)  Tlie  present  division  of  the  pa-    were  but  four  appointments.     Tliev  «tl 
risby  on  which  this  case  arose,  was  dif-     bore  date  the  same  day,  and  were  s%Qcd 
ferent  from  that  mentioned  in  the  case    by  the  same  two  justices. 
to  have  sabsisted  since  17S4.      There-' 
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AsTOir,  WfUESy  tnd  Aa«ftvRdT,  coneHi^ing,  rule  abaolute,  and 
ffder  of  Setrions  confirming  these  appointments  quashed. 

58.  Rex  f.  JtuUces  of  Bedjordshirey  E.  T.  22  G.  3.  Cald.  167.  —  The  phve  muit 
ODanile'to  show  cause  why  a  nMnfifamtr^  should  not  issue,  di-  appear  to  be  « 
iccted  to  Ihe  justices  of  the  county  of  j9.»  to  appoint  an  overseer  <^  before  the 

sfthepoor  for  the  vHlof  C.  in  that  county.— The  facts  upon  the  Court  wiUorier 

aidint  id  support  of  the  rule  were,  that  the  vill  of  C.  consisted  SntSbT'" 

oftopital  mansion-house  called  the  Priory,  and  a  large  farm-  ■ppointed. 
bone  thereto  belonging,  of  the  yearly  value  of  20tf .,  in  the  occu-  |  ^^^  ^g^ 
pttion  of  Sir  G.  O. ;  and  also  of  three  other  large  farm-houses,  s  fialk.  486. 
vith  three  other  farms,  altogether  of  the  farther  yearly  value  of  3  Salk.  99. 
50Q{.:  llMt  about  forty  years  ago -there  was  another  farm-house,  ^^*  i^^^- 
aadftftna  in  die  said  vi4l,  bat  that  the  house  is  now  pulled  down,  l^'*  q  r>  «« 

■■dAefi™  occupied  by  Sir  G.  O.:   that  in  the  vill  there  was  ioi7    ' 

aho  t  vater^iill  now  pulled  downt  that  there  is  a  chapel  in  i  Bl.  Com.  1I4. 

AenOArthe  celebration  of  divine  service:  that  there  immemo- 

rirff  has  been,  and  now  is,  a  constable  'appointed  in*  and  Ibr 

the  nid  ?31 :  and  that  there  are  within  it  four  substantial  house* 

hoUen,  bat  no  ^nrchwarden  or  overseer.    These  facts  were 

flvsmtobjrj.  C,   who  1^  about  forty  ^ears  before  rented  the 

finn^QSK,  now  palled  down,  together  with  the  farm  now  in  the 

^ccopiteof  Sir   G.  O. — ^^Lord  Mansfield:  To  support  this 

ippGcitiDn,  it  is  necessary  that  the  place  should  be  a  vi2/ ;  but  Bunr.  S.C38. 

Tw-hifeBot  said  that  it  was  ever  so  reputed,  or  even  that  you 

Wiere  it  to  be  one ;  and  SirG.  O.'s  affidavit  says,  it  never  was  so 

>4*Btod.    You  tiext  deceive  the  Court  by  a  false  suggestion,  that 

we  is  a  constable,  and  that  a  constable  has  immemorially  been 

W^t^-   Jt  is  not  true ;  and  the  argument  is  only,  that  one 

Mght  to  be  appotpted.    Next,  as  to  the  chapel,  it  is  only  a  private 

wdier  in  the  house ;  sometimes  one  and  sometimes  another,  as 

^  the  conveniency  of  the  family;  used  for  religious  purposes 

vleatiiey  are  in  the  country,  and  when  they  remove  from  it^  shut 

formed  indifFerently  witn  the  other  parts  of  the  house.    Is  it 

fMabltlhat  this  can  be  the  chapel  of  a  vill?  —  Buller  J.  The 

®MR  must  have  probable  ground  laid  before  them  to  show  that 

jkepbce  is  a  vill,  or  they  will  not  interpose ;  and  it  is  laid  down 

^Shvnge  (a),  that  it  is  a  good  return  to  a  mandamttSt  that  a  place  (o)  Rex  e. 

fcaot,  nor  ever  was,  reputed  to  be  a  vill.  —  Willes,  and  Ash-  Wel^k,onie, 

■niST,  concurring,  rule  aischarged  with  costs.  ^ ' 

81.  &r  V.  Justices  of  Peterborough,  H.  T.  23  G.  3.  Cald.  238.  Separate  over- 
*^Oiiarale  for  a  mandamus  to  appoint  overseers  of  the  poor  for  eeen  cannot  be 
™»torBTER  in  P.,  it  appeared  on  the  aflSdavits  in  support  of  thd  appwnted  for 
"fc»«hit  within  or  close  adjoining  to  the  cHy  or  town  of  P.  is  a  cer-  2^5,'^ent 
•■fcphce  called  P.  Minster;  that  it  has  always  been  extraparochial,  eathedrak,  col- « 
Mdahrays  had-a  number  of  poor  belonging  thereto :  that  such  poor  leges,  and  inm 
^  bH  the  7th  of  May  last,  been  always  maintained,  as  the  poor  <^  court. 
^^nHP>>S  to  such  extraparochial  place,  by  the  directions  of  the 
^Bttand  Chapter  of  the  said  place,  called  thbMikster,  and  out 
tf  loaie  fund  belonging  to  them  :  that  on  the  9th  o£May  last,  the 
^^ter  clerk  of  the  Dean  and  Chapter  being  applied  to,  to  receive 
£•  K,  widow,  a  pauper  belonging  to  the  extraparochial  place,  and 
^  had  come  by  pass  to  the  parish  of  St.  •/.,  within  the  city  or 
J^.  and  close  adjoining  to  the  Minster,  as  a  rogue  and  vagabond, 
«cltred,  that  the  Dean  and  Chapter  had  already  so  many  poor, 
utaithey  did  not  know  how  to  maintain  them ;  and  that)  though 
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this  pauper  did  belong  to  the  Minster,  he  should  not  take  her  ii^ 
as  there, were  no  officers  appointed  within  the  Minster  to  whom 
any  order  of  remoTal  could  be  directed  ;  and  that  he  meant  to  anul 
himself  of  such  want  of  appointment :  that  upon  a  statement  sf 
these  facts,  application  was  also  made  to  the  defendaats,  and  ta 
two  other  justices  of  the  peace  for  the  liberty  of  the  soke,  all  of 
whom  resided  within  the  extraparochial  place  called  the  cathedral 
of  P.  or  Minster,  to  appoint  an  officer  for  the  same,  and  to  grant 
their  order  of  removal  directed  accordingly  :  that  the  justice*  re- 
fused  so  to  do,  no  officer  having  at  any  time  before  been  appointed 
for  such  place  ;  though  it  was  sworn  they  believed,  that  the  pauper 
of  right  belonged  thereto  :  that  the  extraparochial  place  contains 
upwards  of  forty-six  acres  of  ground,  known  by  several  distinct 
names,  viz.  the  Minster^Closej  the  Minster-Square^  the  Vineytirdf 
&c.;  and,  together  with  the  bishop's  and  six  prebendal  honws, 
twenty-five  dwelling-houses  at  least,  exclusive  of  poor  houses ;  and 
that  these  houses  are  inhabited,  except  in  the  instance  of  the  bishop 
and  three  of  the  prebendal  houses,  altogether  by  laymen  or  bj 
strangers  to  the  cathedral,  and  those  generally  persons  of  fortune : 
that  the  said  twenty-five  dwelling-houses  contain  upwards  of  I2i 
persons :  that  there  are  also  in  the  said  ektraparochial  place  sevenl 
poor-houses,  containing  a  number  of  poor,  who  have  by  birth, 
.       marriage, '  or  servitude  acquired  a  settlement  therein ;  and  who 
from  some  fund  belonging  to  the  dean  and  chapter  receive  as  a 
iinaintenance  the  sum  of  two  shillings  or  eighteen  pence  br  the 
hands  of  the  chapter  clerk,  together  with  th^r  division  ofthe  sa- 
crament-money, amounting  to  six  pence  jv^  week  over  and  above 
the  aforesaid  payment :  that  there  is  also  in  the  Minster  a  grammar* 
school,  with  an  annual  endowment  for  the  support  of  the  master, 
payable  out  of  some  fund  belonging  to  the  dean  and  chapter,  bf 
whom  the  master  is  appointed :  that  witliin  the  Minster  there  is  a 
place  for  the  performance  of  divine  worship,  and  for  the  burial  of 
the  dead  ;  and  that  it  appears  from  the  register  there  kept  for  tha 
purpose,  and  which  is  distinct  and  separate  from  that  ofthe  parish* 
church  of  St,  J^  that  from  the  year  1756  to  the  end  of  the  year 
1781,  ther6  have  been  42  marriages  and  48  baptisms,  and  from  the 
year  1757  to  the  end  of  the  year  1781,  58  burials  had  therein: 
that  the  land  and  buildings  situate  within  the  Minster^  from  a  nr 
luation  taken  threof,  are  of  the  annual  amount  of  400^  at  least; 
that  the  arrears  of  interest  due  upon  the  sum  of  200^  lodged  iathe 
,  hands  of  one  of  the  deponents  in  support  of  this  rule  in  the  character 

of  trustee,  and  which  had  devolved  upon  three  poor  girls  who  bad 
become  charseable  to  the  extraparochiah  place,  were  demanded  of 
him  by  the  chapter  clerk  ofthe  cathedral  or  Minster^  and  bj  him 
paid  accordingly,  and  a  receipt  given  as  follows:  "  Rkcxivbd» 
•  ."  6th  November,  1782,  of  R,  P.,  Esq.,  the  sum  of  2/.  3*-  &/.,  the 
**  balance  of  his  account  with  J,  S,  for  interest-money  in  full  10 
**  the  11th  day  of  September  last,  and^o  be  by  me  applied  towifit 
"  the  maintenance  of  three  children  of  the  said  J.  5.,  xvho  have  4^ 
"  come  chargeable  to  the  Dean  and  Chapter  of  P. —  N»  H.y  Chap- 
"  ter  Clerk. '  —  That  in  the  memory  of  another  of  these  dcponeDts, 
who  was  86  years  of  age,  there  had  been  several  other  poor- 
houses  inhabited  within  the  extraparochial  place,  but  that  some  of 
them  vf ere  fallen  down,  and  that  others  had  been  taken  down  ^ 
order  of  the  dean  and  chapter,  to  prevent  their  being  inhabited. 
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— Agamst  the  rale  it  was  sworiix  that  the  precinct  or  close  of  the 
cstbedra]  church  of  P.,  described  in  the  Amdavit  in  support  of  the 
rde,  bj  the  name  of  ths  Minster,  is  extraparochial ;  and  is  not 
a  township  or  viJ],  or  was  ever  so  reputed :  ttiat  there  have  been 
poor  persons  many  years  resident  within  the  precinct ;  and  that 
within  their  precincts  the  dean  and  chapter  are  by  their  statutes 
required  to  distribute  in  charity  the  sum  of  20/.  anniiallv:  that  it 
appears  by  a  register-book  kept  for  that  purpose,  that  till  the  year 
1737,  the  aforesaid  sum,  and  no  more,  had  been  annually  so  applied 
/bm  the  chapter- fund;  and  that  this  sum,  together  witn  the  sacra- 
nent-money,  had  been  sufficient  fox  the  support  of  the  poor  then 
belonging  to  or  inhabiting  the  precinct :  that  it  appears  from  the' 
nmebook,  that  in  the  year  1737,  this  sum  proving  insufficient,  a 
farther  sum  was  expended  for  their  relief;  and  that  since  that  pe- 
nod,  the  expence  of  maintaining  the  poor  belonging  to  the  pre- 
cfflcthaain  some  years  amounted  to  upwards  of  80/.;  but  that  the 
dean  and  chapter  have,  although  without  any  appropriated  fund, 
defrajedthe  whole  expence:  that  this  burthen  has  tended  to  the' 
diminatioii  of  the  revenue  allotted  for  the  stipends  of  the  several 
oficen  of  the  cathedral,  the  repairs  of  the  fabric,  and  other  con- 
tugent  expences :  that  the  land  and  buildings  within  the  precinct, 
^cioflTe  of  the  bishop's  palace  and  other  official  houses,  belong 
partly fo  the  bishop,  and  partly  to  the  dean  and  chapter;  and 
sre  m  (except  two  houses  which  are  the  property  of  pnvate  per- 
nosj  (Occupied  by  i^tiv  respective  lessees :  that  there  never  was 
«ij,con8table  or  other  civil  officer  appointed  or  chosen  for  the 
pttdnct  or  close,  or  any  overseer  of  the  poor  or  churchwarden ; 
DOT  have  the  inhabitants  ever  contributed  to  the  relief  of  the  poor- 
*i^  the  precinct*,  or  been  called  upon  so  to  do :  that,  upon  the 
^^cation  made  to  these  deponents  to  appoint  an  overseer  of  the 
PMrforthe  precinct  of  the  cathedral  church  of  P.,  and  to  grant 
SBotler  of  removal,  &c.  as  there  appeared  no  trace  or  vestige  of 
flinch  office  in  any  of  the  writings  or  registers  belonging  to  the 
<^&c6,  and  as  no  such  officer  or  churchwarden  ever  had  to  their 
^^Bv>1edge  been  appointed,  they  were  of  opinion,  that  they  had 
^ttdtorfty  to  make  such  appointment,  and  therefor^  declined 
^oonply  with  the  requisition  made.  —  Lord  Mansfield:  This 
^  comprehends  no  more  than  the  site  of  the  cathedral  and  the 
■ttroond  it ;  arid  consequently  was  in  former  times  within  sane- 

a  I  and  as  such,  sacred  and  inviolable  as  the  church  itself.     In 
>n times,  to  be  sure,  there  is  no  such  thing  as  sanctuary;  but 
f^lhces  have  throughout  all  ages,  without  interraption,  en- 
IJ^  fcae  immunities,  as  Westminster  Abbey  now  does,  and  other 
i*TOofthe  like  nature.     The  ancient  inns  of  court,  though  not 
^llTupon  this  principle,  have  also  at  all  times  been  privileged  ; 
^  s  similar  exemption  was  not  questioned  in  a  late  case,  that  of 
*^v.  Gflrrfner  (a),  with  respect  to  that  part  of  the  court  and  (a)Pai«,pLi67. 
Wcn-grouritf  of  Catherine  Hall^  in  the  university  of  Cambridge^ 
l^lay  within  the  old  and  extraparochial  part  of  that  foundation. 
'•Jd  yott  say  that  Christ  Church  (b)  in  Oxford  is  a  vill  ?  I  am  (6)  Sw  8  Mod. 
^ defied  from  this  affidavit,  that  this  place  is  a  vill:  and  the  40. 
J^  applying  (c)  do  not  even  call  it  so.  —  Buller  J.  As  the.  (c)  Eex  v. 
P%  applying  does  not  venture  to  assert  that  this  place  had  ever  Denham,  miie^ 
^  civil  officer,  or  was  ever  even  reputed  to  be  a  vill,  (the  last  of  P*«  ^^* 
*^ich,  where  the  facts  of  the  case  do  not  within  some  clear  prin- 
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.    ciple  of  liAv  show  the  place  to  be  of  that  denominatioa,  the  Covt 

has  holden  to  be  indispeosably  necessary  for  tbe  pur|KMe  of  found- 

(a)  Bex  p.  iDg  an  application  for  a  tnandamuSf)  this  case  falls  withia  that  (<) 

^"^^  which  has  been  cited,  and  the  rule  must  be  pronounced  accora« 

Cowp.  79.         ingly.  —  WiLLEs  and  Ashhurst  Js.  concurring,  rule  discharged 

with  costs. 
Sep«r»te  wer-  gQ.  ^^  y.  Overseers  of  Eyfwrd^  T.  T.  25  G.  8*  Editoh'i 
*^te^ ******  MiSiS.  —  This  was  an  appeal  against  the  appointment  of  J.  F. 
^tnpan^U  ^^^  '^'  ^-  ^^  ^^  overseers  of  Eyford^  whicn  appointmeDt  the 
place,  if  it  be  a  Sessions  Confirmed,  and  stated,  that  JEjir/orc^  is  an  extraponKsftial 
mU  by  repui-  jj^ce^  consisting,  at  present,  of  a^iiuutmn-AotMe  and  2i  Jarm^kamty 
atioD,  alUxrogli  occupied  by  different  persons,  but  both  together,  with  the  estate 
of^o  SS^  thereto  belonging  (of  the  yearly  value  of  six  hundred  posods), 
S.C  Cald.54S   ^'^  property  of  one  person:  tliat,  twenty-five  yeara  a^,  tfaoe 

was  in  the  same  place  a  caiiti^e^  now  gone  to  decay,  the  ^te  of 
which  was,  at  the  time  of  the  appeal,  covered  with  a  pbntatioB. 
In  the  year  1727,  the  occupiers,  of  the  two  present  houses  acted 
as  overseers  of  the  poor  ot  the  hamlet  of  Etfjbrd';  and  ia  1748 
W,  W^  the  then  owner  of  the  estate,  and  occupier  of  the  vm* 
sion-house,  acknowledged  himself  to  be. liable  to  maintain  cairn 
paupers  belonging  to  the  hamlet  by  a  certificate  duly  allowed,  and 
the  paupers  were  accordingly  relieved  by  his  tenant  residing  ia 
tlie  rarm-house,  till  within  tnese  fifteen  years ;  during  the  .la^ 
part  of  which  time  the  estate  came  into  the  possession  of  Mb  /)., 
a  Justice  of  peace,  who,  at  his  death,  left  his  widow  in  poawssioa 
01  the  mansion-house,  at  which  time  there  was  likewise  a- widow 
in  possession  of  the.  farm-house,  and  it  is  not  till  within  these  two 
years  that  there  has  been  any  substantial  householder  ia  Ei/fif^ 
ouallfied  to  serve  as  overseers.    From.  1769  to  the  preseottine, 
the  returns  of  mea  qualified  to  serve  in  the  militia  have  been 
made  to  the  deputy-ueutenants  by  the  present  occupier  of  tbe 
farm-house,  who  subscribed  such  returns  as  constable  i  the  penooi 
appointed  are  substantial  householders,  occupying  the:two'hoiuei 
aforesaid.  —  Lord  Mansvisld  said ;  I  think  it  should  be  stated 
whether  it  is  a  vill  by  reputation,    1  am.  not  satisfied  with  tbe  n^ 
son  that  there  are  but  two  houaes  ;  suppose  a  parish  reduced  to 
(a)  ^n<^pl.48.  ^^^  houses;  —  the  case,  of  Rexw*  Dettham.{a)  was  not  dete& 

mined  on  that  ground  only. .— .  Lord  H ardwicicr  goes  on  all  the 
circumstances,  particularly  its  being  called  a  park.;— •and Mv* 
J*.  Leb  puts  it  on  its  not  being  a  vill  by  reputation.  —  I  do  nottte 
why»  under  the  statute  of  43  Eliz.  c.  2i,  there  may  not  be  an  a|H 

E ointment  of  one  overseer  if  there  is  but  one  substantial  house- 
older,  (b)  The  case  waa  then  sent  back  to  be  re-stated,  and  now 
Be^nd,  ante,  came,  up  with  this  addition,  "  that  Eyford  was  a  wtf  by  repol- 
^ '     '  "  ation. '  —  Mr.  Wilson  admitted  this  was  decisive  against  the 

rule ;  but  Mr.  Lave  contended,  that  the  facts  being  before  the 
Court,  they  would  form  their  own  judgment,  and  not  adopt  that 
of  the  justices.  — BuLLER  J.  This  is  a  case  on  which  the 
Court  cannot  form  a  judgment;  they  sent  it  to  the  Sessioos  to 
know  whether  this  place  be  a  vill  by  reputation ;  the  Seaaione 
say  it  is,  and  that  must  make  an  end  of  it.-.-  Order  confimed. 
wnSto'Jf  M^  61.  Rex  v.  Norton  (c),  M.  T.  37  G.  3.  1  T.R.  374.  —  A  rule 
rat  lowriihiM      ^^^  ^ieexi  obtained  last  Term,  calling  upod  the  defendants,  wlio 

(c)  See  Rex  v.  Wal5on,  pi.  66. 
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were  jvUket  of  the  peace  for  the  oounty  of  L.9  to  tboir  cause  some  of  which 

whjMmMdanuu  shoold  not  iseue,  commanding  them  to  appoint  wintain  their  ' 

tToorenaers  of  the  township  of  P.  in  the  said  county. —  This  ^wn  poor,  and 

BodoD  was  founded  on  affidavits,  which  steted,  that  the  parish  ^^i^iT!!^ 

of  M.  coDiists  of  eight  separate  and  distinct  townships  or  vilWes,  poiDUdll  the 

towit,  itf^  T^  H*y  P.y  A»  A.^  F^9  apd  L.9  each  of  which  has  mi-  Court  will 

aMOMittliy  had  a  separate  constable  and  churchwarden.    That  F.  g»»^  amanda- 

asd  L  from  time  immemorial,  and  A.  for  the  space  of  about  ***^  for  Uie 

vmljjesa,  have  had  separate  overseers :  that  before  the  sepa-  !|Sj^^^,|tof 

mtkm  eiA*  there  was  a  iomt  appointment  of  six  overseers  for  the  oyofieen  for 

ax  tovitthipsy  oae  out  of  each,  who  made  &  general  rate  or  assess-  the  lemoiiiiiig 

oeot  for  the  poor  of  all  the  six  townships ;  and  that  each  over-  townahipt ;  and 

leer  acted  iritoin  his  own  township;  but  that  at  the  end  of  the  ^^1^^^ 

jev there  was  a  general  settlement  of  all  disbursements^  and  the  ^J^Mc^yhl^ 

expeooes  borne  equally  by  all*    That  since  the  separation,  there  mora  than  four 

inshttQ  a  like  joint  appointment  of  five  overseers  for  the  remain-  oreneen,  that 

ughe  townships,  who  have  acted  in  the  same  manner  as  before  is*  proof  that 

AeMparation.    That  the  parish  of  M.  could  not  reap  the  benefit  ^  STSirf 

of  the43£/u.c.2.  in  relation  to  the  maintenance,  relief,  and  go-  of^^^j^^ 

^wnuneDt  of  its  poor,  on  account  of  its  largeness,  being  fourteen  c.  s.  and  enti- 

miles  ia  length  and  ten  in  breadth,  and  also  on  account. of  its  Ueieacfatown- 

graa  popolation,  and  because  three  out  of  the  eight  townships  ^  ^  hare 

mabtaioed  dieir  own  respective  poor*    That  the  defendants  were  ■•I*"***  o^^«^ 

re^oertedat  the  last  annual  meetiog  to  appoint  two  overseers  for  '^^"^ 

cktowDshi]^  of  P^  which  they  reifused.    Un  the  other  hand,  se« 

walaidavxts  were  read  against  the  rule,  which  stated,  that  the 

P^  of  Af.  consists  of  four  distinct  and  separate  townships,  viz. 

^1  A,,  F,y  and  L;  and  that  the  township  of  M.  consists  of  five 

vparate  hamlets  or  precincts,  and  not  separate  townships :  that 

Ae  latea  and  assessments  had  been  made  generally  for  the  town- 

^of  Af,  at  large,  and  not  for  each  separate  district ;  and  that. 

jttorerseers'  accounts  had  been  made  out  in  the  same  manner. 

^  nt  contended  against  the  rule,  that  in  order  to  lay  a  ground 

vtiie  Court  to  grant  the  mandamus,  it  would  be  necessary  to 

!««,  riasT,  That  this  district  of  P.  is  a  township ;  and  sbcqndly, 

^  it  cannot  enjov  the  benefit  of  the  statute  of  4S  JE/tis.c.  2» 

teoQ  the  other  side  it  was  contended,  that  where  there  is  a 

^^^tkUcy  there  necessarily  is  a  townihhi  and  here  it  is  a^eed 

>L  both  aides,  that  there  is  a  constable ;  but  what  is  decisive  in 

^pieaent  case,  is,  that  it  appears  to  have  been  always  necessary 

T^  parish  of  M.  to  have^ve  overseers,  which  is  a  proof  that 

^  Na  not  eiyoy  the  benefit  of  the  43  Eliz.  which  confines  the 

^^^  to  four. —  AsHHURST  J.     This  is  a  very  plain  case*     It 

'^k^  argued  against  the  rule,  that  if  the  Court  should  grant 

'mrfowKf  to  appoint  separate  overseers  for  the  township  of  P., 

^of  the  five  remaining  districts,  it  will  necessarily  follow,  that 

^  otiierB  will  beientitled  to  the  same  privilege.    But  that  ars u- 

*^  applies  equally  the  other  way ;  for  as  soon  as  the  other 

^^  townships  were  sepiu'ated,  the  remaining;  five  had  a  right  to 

^^  It  is  clear  that  the  parish,  as  a  parish,  cannot  have  the 

^^^  of  the  statute  of  43  Eliz,  c.  2.  because  it  has  always  had  a 

pater  number  of  overseers  than  are  allowed  by  that  act.  There- 

^upon  that  ground,  as  well  as  upon  the  former,  that  the 

^  three  townships  have  had  separate  overseers,  I  am  of 

^Qion  that  the  five  remaining  ones  are  also  entitled  to  have 
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them.  —  BuLLER  J.  The  paHies  applying  for  this  rulejmisc 
necessarily  make  out  two  points  before  they  can  succeed:  first, 
that  this  is  a  township ;  and,  secondly,  that  it  cannot  have  the  be- 
nefit of  the  45  Eliz.  c.  2*  The  last  is  the  point  which  has  been 
mobt  relied  on ;  for,  as  to  the  first»  it  certainly  is  a  township. 
Wherever  there  is  a  constable,  there  there  is  a  iotonship.  There 
may  be  a  ccmstable  for  a  larger  district  than  a  townsliip,  but  noc 
for  a  smaller.  The  doubt  in  many  of  the  cases,  Whether  such  a 
place  was  a  township  or  not  ?  has  arisen  where  there  was  no  con- 
stable. Then  the  remaining  question  is,  Whether  the  township  of 
P.  can  have  the  benefit  of  the  4fSEliz.f  What  is  a  deciflw 
answer  against  that  is,  that  the  other  three  townships  hare  sepa- 
rate overseers.  We  must  consider  what  is  meant  by  the  hesefit 
of  the  statute.  It  is  that  the  parish  may  maintain  their  own  poor, 
as  a  parish ;  for  unless  they  can  do  it  as  such,  they  cannot  hare 
the  benefit  of  the  statute.  Now  it  is  here  stated,  that  three  of  the 
townships  maintain  their  own  poor ;  bat  nnless  they  all  join,  thej 
cannot  reap  the  ben'efit  of  the  statute.'  It  has  been  argued,  that 
the  parties  applying  for  the  nuindamus  should  have  shown  spedsl ' 
reasons  to  the  Courts  why  they  cannot  have  the  benefit  oi  the 
statute. '  But  in  fact  they  have  done  so;  for  they  have  stated  the' 
largeness  of  the  parish,  and  its  great  population,  which  circani* 
stances  are  not  denied  by  the  other  siae«  Indep^ident  of  these 
reasons,  another  ground  laid  for  the  mandamus  is,  that  the  fire* 
remaining  townships  require  five  overseers.  If  from  necessity' 
they  must  have  five  overseers  to  govern  their  poor,  that  afibrds  a 
strong  argument  to  prove,  that  even  if  these  five  comprehended 
one  parish,  independent  of  the  Other  three,  yet  they  coold  not- 
enjoy  the  benefit  of  the  43  £/rz.,  which  allows  only  four  overseers. 
The  cases  which  have  been  mentioned  were  all  rightly  decided, 
but  they  do  not  apply  to  the  present.  As  to  the  case  of  Peof^^* 
(a)  Anu  pl.54.   JVesigarih  (a),  the  parish  had  enjoyed  the  benefit  of  the  statute 

of  Eliz,  for  one  hundred  and  twenty  years.  Afler  such  a  length 
of  time,  the  Court  said,  that  they  must  have  shown  to  them  some 
strong  reasons  to  induce  them  to  believe  that  it  could  not  be  con- 
tinued, before  they  would  appoint  overseers  in  a  different  mann^ 
from  that  pointed  out  by  the  statute  of  Eliz.y  notwithstanding  any* 
intervening  custom  for  forty  years ;  but  no  sufficient  reason  ap* 
pearing,  they  directed  one  joint  appointment  for  the  whole  [Miish. 
{b)Arue,  pl.5l.  Next,  as  to  the  case  of  Rex  v.  The  Justices  of  MideUesex  {b),  rt 

appeared  most  clearly  that  the  parish  of  Kentish  Totofi  could  have 
the  benefit  of  the  sUtute  of  Eliz.    There  were  two  overseers  ap- 
pointed for  the  whole  parish,  which  was  sufficient  to  answer  the* 
purposes  of  the  statute.     Then,  as  to  the  case  of  /2exv.  Ut'' 
(c)  jinu,pl.57,  iexeter  (c),  the  answer  to  it  is,  that  the  parish  did  not  show  diet 

they  c6uld  not  have  the  benefit  of  the  43  £/iVf.—  Per  CuRiAJf* 
rule  absolute.  •     •  i*  •      ' 

And  if  a  place  *  62.  Rex  y.  Ronton  Abhei/y  H,  T.  28  G.  3.  2  T.  R.  207.  — The 
be  found  to  be  case  2  R.  A,  is  an  extraparochial  place^  containing  four  or  G:^^  hun- 
a  wK,  the  ap-  dred  acres  of  land,  three  hundred  and  fifty  of  arable  and  pastor^ 
2^S^"over.  ^^  ^^^y  ^^^<^^^»  "Pon  ^^^^^  ihere  are  now  three  houses;  one  a 
seere  is  of  '  ^^""J  ^^g^  ferm-house,  occupied  by  Mrs.  S.;  the  other  two  8ni8l| 
cqune.  houses ;-  one  with  about  an  acre  of  land  to  it,  the  other  with  ab^ 

four  or  five  roods  to  it;  one  of  them  occupied  by  r.^3f«»  *  'jj     , 
servant  of  Mrs.  jS.,  and  his  family;  the  other  by  7.  K',  a  ^J' 
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labourer,  and  his  wife;  M.'s  house  being  distant  about  a  quarter 
of  a  mile  from  Mrs.  S.'s  house,  and  the  other  about  the  sam^  dis- 
tance. Many  years  ago  there  was  a  fourth  house  on  another  part 
of  the  said  abbej-lan£,  which  is  now  down.  The  extraparoctiial 
lands  are  called  Abbe^  Lands.  There  are  other  lands  in  the  ad- 
joining parishes  of  R.  and  S.,  called  Monastery  Lands,  part  of  the  • 
and  respective  parishes,  and  contributing  respectively  to  the  relief 
of  (lie  poor  thereof.  The  several  paupers  within  R,  A.  who  have 
foetred  aims,  have  received  the  same  from  the  occupiers  of  lands 
therein.  Four  credible  witnesses,  who  had  lived  for  many  years  Burr.  S.C.  57. 
fogJLA^  declared,  that  they  never 4)eard  it  called  a  township  ov 
viff,  nor  ever  heard  any  thing  about  it  one  way  or  the  other.  In 
17^ an  order  of  removal  was  made,  which  order  of  removal, 
taken  from  the  derk  of  the  peace's  file,  was  in  the  words  and 
figures  following:  to  wit,  ''The  order  was  directed  to  the  church- 
''irardens  and  overseers  of  the  poor  of  the  parish  of  S.,  and  to  the 
'^orereeers  of  the  poor-  of  the  liberty  of  Ronton  Monastery,  an 
"extraparochial  place  within  the  county  of  S.,  removing  some 
"paupers  irom  S.  to  R.A»*'  There  was  an  appeal  against  the 
orAer,  wHjch  appeared,  from  the  clerk  of  the  peace's  books,  to 
bre  been  quashed  generally.  In  1773,  by  another  order '  of^ 
remoial,  jtf .  E.  was  removed  from  the  parish  of  E*  to  the  liberty 
ofRoidn  Monasiery.  With  this  last-mentioned  order  7\  B.>  who 
««st6en  overseer  of  C,  took  the  pauper  to  R.  A.,  and  offered  to 
MVer  her  to  Mrs.  S.,  then  resident  there,  who  at  first  refused  to 
nceire  her,  but  without  assigning  any  reason  for  such  refusal. 
jB.  then  went  to  a  magistrate  and  procured  another  order,  and 
then  retamed  and  delivered  one  copy  of  the  order  and  the  pauper 
to  Mrs.  S^  telling  her,  if  she  did  not  receive  her  she  \tould  be  lia- 
ble to  a  penalty  of  five  pounds.  Mrs.  S,  received  her,  and  there 
VIS  no  appeal  against  this  last-mentioned  order  of  removal,  nor 
did  the  panper  ever  come  back  into  the  parish  of  E.  In  the  year 
1779diere  was  another  order  of  removal,  by  which  W.  K-,  E,  his 
vife,  and  their  four  children,  were  removed  from  G.  to  A.  A. 
^*  S.,  the  overseer  of  the  parish  of  G.,  went  to'E,  S.,  the  son  of . 
Milk  5.,  tlien  residing  with  his  mother,  with  the  pauper  and  this 
iart'mentioned  order :  the  said  E.  S.  said,  "  We  have  no  overseer 
^^residine  here,  but  we  have  appointed  T,  A.  our  overseer ;"  and 
Effected  him  to  A.*b  house,  who  then  resided  at  £.;  about  a  mile' 
^ttsnt  from  the  abbey,  but  rented  some  of  the  abbey-lands. 
^te  went  and  delivered  the  paupers  to  the  said  T.  A>,  who  was 
^overseer  of  R.  A.  Notice  of  appeal  was  given  by  A.  to  the 
H^  of  G.  against  this  last-mentioned  order.  The  appeal  was 
A^ftvards  heard ;  and  it  appeared  in  evidence  that  R.  A,  did  not, 
<t  fhe  hearing  of  the  said  appeal,  set  up  the  defence  of  their  not 
being  liable  to  maintain  their  own  poor;  but  the  appeal  was 
V'^iSied  upon  the  merits.  Constables  and  surveyors  of  the 
bighwaya  had  been  frequently  appointed  for  the  monastery  lands, 
bnt  they  never  had  any  jurisdiction  over  the  abbey-lands;  and  it 
^  not  appear  that  any  constable  or  surveyor  had  ever  been  ap- 
Fainted  for  the  abbey  lands.  —  The  Sessions  adjudged  this  place 
^htawUby  reputation.  —  And  the  Court  were  of  opinion,  that 
*  the  Sessions  had  adjudged,  as  a  fact,  that  this  was  a  vill  by  repute 
^im>  they  were  precluded  from  going  into  that  question. 
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When  a  town.  .63.  Mex  V.  Lei^(a)y  T.  T.  SOG.S.  S  T- A.  746.— The  case: 
diip  has  had,  The  pariBh  of  L.  is  five  miles  in  length,  and  four  and  a  half  ia 
for  six^  or  breadth.  It  consists  of  eight  townships.  The  township  of  F.  (one 
^^l^%I^I!^  of  the  eight)  is  within  the  said  township;  and  consists  of  six  bnn- 
o^neers,  and  houses,  with  farms  thereunto  belonging,  containing  seven  hundred 
has  maintained  acres  of  land,  and  three  or  four  small  houses.  The  township  of 
ita  own  poqr  ^.  for  sixty  or  seventy  years  (and  before,  for  any  thing  that  ap* 
^P^^^  ^^^^  pears  to  the  contrary)  has  had  separate  overseers,  and  separatdy 
lam,  it  is  rtill  °^^Att^c<^  ^^  o^^^  poor.  Two  overseers  have  been  appointed  for 
^&ed  tp  the  ^^^  township  of  jp.,  and  two  for  the  rest  of  the  pari^  of  L.  A 
same  privilege,  constable  has  regularly  been  fppointed  for  the  township  of  F,,  and 
(a)  See  Rez  v, '  another  for  the  rest  of  the  panslu  In  1764,  a  pauper  was  remored 
Watson,  pi.  66.  by  an  order  of  two  justices  from  the  parish  of  X.  to  the  township  off. 
Bex  V.  Fahner,  within  the  said  parish,  from  which  it  does  not  appear  that  there  was 
pl.  67.  mjy  appeal.    The  question  was,  Whether  this  case  comes  withia  the 

IS&  14  Car,  2.  c.  12.? — Lord  Kenyom  C.  J.  There  is  no  douht  but 
that  this  case  is  within  the  13&  14  Car.  2.  c.  12.  In  some  of  the  cases 
it  has  been  made  a  question,  Whether  the  particular  district  were  or 
were  not  a  vill  or  tatoTuhijp  ?  but  no  such  difficulty  occurs  in  this  case, 
because  it  is  stated  as  a  tact  that  JP.  is  a  township.  Then  the  qaes- 
tion  is,  Whether  at  the  time  of  passing  the  statute  of  Charles  the 
Second  this  district  was  in  a  situation  to  receive  the  benefit  of  the 
4iSEliz»  C.2.?  for  if  the  parish  were  properly  divided  at  that  time^ 
nothing  whicli  has  happened  since  will  induce  us  to  make  aoj 
(h)  Jnte,pi,&i,  innovation.  In  the  cases  cited.  Peart  v.  WeHgarth  (i),  and  Res 
(c)  ^ii<e,pL5i.  V.  Justice*  of  Middlesex  (c),  it  was  stated,  that  from  the  time  of 

EUzaheth  down  to  the  reign  of  George  the  First,  those  parishes 
had  in  fact  reaped  the  benefit  of  the  statute  oi  Elizabeth;  wheress 
here  for  sixty  or  Seventy  years,  and  perhaps  for  a  longer  period, 
for  any  thing  that  appears  to  the  contrary,  this  parish  has  bees 
subdivided,  and  has  not  had  the  benefit  of  that  statute.  This 
{d)  Anu^^ei.  therefore  is  like  the  case  of  Rex  v.  Sir  WatU  Morton,  (d)    It  has 

bjeen  doubted  by  country  gentlemen,  whether  the  poor  are  better 
maintained  in  large  or  small  districts,  though  the  former  has  been 
judicially  said  in  this  court.  In  small  divisions  the  officers  are 
more  attentive  to  their  duty,  and  in  the  part  of  the  country  with 
which  I  am  acquainted,  the  poor  are  better  provided  for  m  the 
small  districte.  Therefore,  as  the  usage  jn  this  case  coincides  with 
our  ideas  on  the  policy,  and  as  we  are  warranted  by  the  adjudged 
cases  on  this  point,  we  think  it  highly  proper  that  the  divisioa  of 
this  parish,  wiiich  has  subsisted  so  long,  should  continue.  *-Asas 
HURST  J.  Wherever  it  appears  that  for  any  length  of  time  the 
parish  has  had  the  benefit  of  the  4S£^.,  it  must  be  showi^that 
from  the  increase  of  peculation,  or  some  other  cause,  it  is  impos- 
sible that  they  can  continue  to  reap  the  benefit  of  that  stabite. 
But  that  is  not  thes  case  here;  and  nothine  can  be  stronger  to  show 
that  this  parish  cannot  have  the  benefit  of  the  43  JS/ss.,  wan  that|  in 
fact^  they  have  not  had  it  as  far  back  as  any  memory  goes.-- 
BuLLSR  J.  Before  a  parish  can  be  subdivided  into  smaller  dis- 
tricts for  the  maintenance  of  their  poor,  it  must  appear  tliat  th^ 
cannot  have  the  benefit  of  the  43£/^«.  But  it  is  material  to  con- 
sider the  meaning  of  the  phrase,  that  a  parish  cannot  reap  the 
benefit  of  that  statute.  It  does  not  mean  that  it  is  absolutely  im- 
possible for  them  to  maintain  their  own  poor,  as  a  parish^  for  that 
would  not  be  the  case  even  if  the  parish  were  one  hundred  mil^ 
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m  atcaabnactef  bat  that  it  is  niconvenient  for  toen  ao  Cd  do. 
Now.  in  judging  on  a  question  of  convenience  there  can  be  no 
doubt  on  the  facts  of  this  caso ;  for  it  isi  stated  that  for  sixty  or 
sercoCy  years  past, and  perhaps  for  all  preceding  timeSy  thisparish 
hare  Qot  maintaiDed  their  own  poor  jointly.     And  the  strongest 
imaBce  of  their  having  been  subdivided  for  a  long  period,  is  the 
ciicutttance  of  the  parish  at  large  having  removed  a  pauper  into 
diis  puticular  district^  as  a  place  liable  to  maintaiii  its  own  poor 
Mparately.    I  entirely  agree  with  my  Lobd  Chibv  Justicb,  that 
greater  care  is  taken  of  the  poor  in  small  than  in  large  districts. 
And  if  in  any  case  we  were  to  find  that  it  was  formerly  inconve- 
nieDt  to  tbe  parish  at  large  to  maintain  their  own  poor  jointly, 
thoogfa  it  were  convenient  for  them  to  do  so  now,  we  would  not 
awst  them  in  overturning  the  old  practice ;  for  that  would  ope- 
nte  811  discouragement  to  the  efforts  of  individuals  to  reduce  tlie 
poornteg,  which  hav«  succeeded  in  many  small  districts*     I  even 
goiizrther;  for  though  it  should  appear  that  a  parish  had  enioyed 
the  benefit  of  the  ^Eliz,,  yet  if  they  could  not  now  convemently 
nuitaio  their  own  poor  jointly,  we  would  permit  them  to  divide 
thenadves,  provided  there  be  such  legal  divisions  in  the  parish  as 
ve  opabie  of  supporting  their  own  poor  separately  under  the 
proTkioBB  of  Charles  the  JSecondi*  —  Gross  J«  In  determining 
thii  goeitim,  I  shall  not  proceed  on  any  speculations  of  my  own ; 
for  the  act  of  parliament  itself  has*  supposed  that  the  largeness  of 
a  parish  may  be  a  good  reason  for  dividing  it.    Though  if  I  were 
ttgtremy  own  opinion  of  the  policy  of  the  law,  I  should  not  he«> 
Mate  to  say,  that  from  my  own  experience  I  have  found  that  the 
poor  are  better  provided  for  in  small  than  in  large  districts.    The 
fieitioQ  here  is.  Whether  it  does  not  appear  f^at  the  parish  can- 
mt  have  the  benefit  of  the  statute  of  Eligabethf  and  I  am  clearly 
oCoploion  that  on  these  facts  they  cannot.    For,  in  the  first  place, 
it  does  not  appear  that  the  parish  have  ever,  as  a  parish,  main* 
t>ned  their  own  poor.    And  in  the  next  place  it  is  stated,  that  in 
17(^  a  pauper  was  actually  removed  from  the  parish  at  large  to. 
^  very  township,  which  is  an  admissicm  on  their  part  that  they^ 
Moo  nght  to  call  on  this  litistrict  to  contribute  to  the  general 
pov-rate  of  the  parish. 
^  IU»Y.Newea(a),E.T.SlG.3.4f  T.A.  26<k  — Theparlshof  Ifaparidicon. 
S^6.  lies  partly  within  the  borough  of  it.  and  partly  without,  nit  of  two  le- 
"Qte  hamlet  of  W.  is  that  part  which  lies  without  the  borough,  is  ^!!^^^^!^^ 
^  three  miles  square,  and  has  immemorially  had  a  separate  ]^^  immemo- 
^''■UUe.    It  has  also  immemorially  had  a  churchwarden,  but  no  naUymadeaie. 
other  church  than  that  which  is  common  to  the  parish  at  large*  puirte  rate,  but 
.^tbe  hamlet-people  have  been  used  to  attend  the  vestry-meet--  blended  the  mo- 
'■VoT  the  parish  at  large  at  the  churchy  but  the  people  of  that  ^^^^^^ 
P<t  of  the  parish  out  of  the  hamlet  never  attended  the  hamlet  b  ^pu^^i^  ^^ 
j^B^bgjt;  for  which  hamlet  meetings,  to  choose  officers  for  the  dutinct  propor- 
■^et,  notices  were  published  in  tl^  diurch  on  the  Easter  Sun-  tiona,  end  tbey 
%  m  every  year,    rrom  the  year  164B  to  the  time  of  trying  this  l»vo  had  for 


ggal>  the  inhabitants  of  the  hamlet  part  of  the  parish  have  had  ^^j^^^. 
|*^K8EB  ai  the  poor  separately  appointed  for  the  hamlet^  and  Men,  a!^  each 
'^^ooen  at  meetan|p  of  the  hanolet-people  only ;  the  number  of  which  hamleta  oonsta- 
^'C'seeia  has  varied  from  tliat  time.  The  hamlet  have  in  every  year  bleofitsown; 

* 

(a)  See  Rex  v.  Watioo,  pgUt  pl«  66. 
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yet,  unless  it  be  had  either  two-  or  three  overseers,  except  in  fbur  different  year?  at 
found  that  such  different  intervals,  when  they^had  one.  Such  overseers  havt  sepa- 
paiuh  is  inca-  rately  distributed  and  laW  out  the  money  within  the  hamlet,  and 
Sc  ^nel^of**^  their  accounts  have  been  separately  kept,  and  separately  allowed  by 
the  43£liz.,Uie  the  justices  ;  and  it  does  not  appear  that  any  interference  has  ever 
said  districts  been  made  in  the  distribution  or  accounts  by  the  payers  in  the 
are  not  entitled  borough'part  of  the  parish,  except  at  the  general  settlement  of 
to  have  separate  accounts  as  hereinafter  mentioned.  The  part  of  the  parish  lying 
pointed'fo?tbe  w*^^'°  ^^^  boroogh  has  during  the  same  time  invariably  had  one 
maintenance  of  churchwarden  and  three  overseers ;  and  such  overseers  of  the 
their  respec-  borough-part  have  acted  upon  their  separate  rates,  and  in  tbeir 
tive  poor.  distributions  and  accounts,  distinctly  from  the  hamlet  and  tbe  in- 

habitants or  overseers  of  the  hamlet,  except  that  the  overseers  of 
the  borough  have  afforded  relief  to  the  poor  persons  belonging  to ' 
the  hamlet-part  of  the  parish  when  resident  in  the  borough,  and* 
have  indemnified  themselves  out  of  the  general  fund  arising  from 
the  poor-rates,  collected  as  well  in  the  borough-part  as  in  the 
hamlet-part  of  the  parish,  at  the  general  settlement  of  accounts.as 
hereinafter  mentioned.    Certificates  have,   in   various  instances, 
since  the  year  1709  been  separately  granted  by,  and  directed  to, 
the  overseers  of  the  hamlet  of  IV.  to  and  by  the  overseers  of  divers 
other  parishes ;  but  it  does  not  appear  that  a  certificate  has  ever 
been  granted  by  or  to  the  overseers  of  the  hamlet  of  W.  to  or  by 
the  overseers  of  that  part  of  the  parish  which  lies  within  the 
borough.    Orders  of  removal  have  been  made  both  from  and  to  * 
the  hamlet  of  JV,,  and  the  paupers  removed  accordingly  wfthoat ' 
appeal ;  particularly  in  1755  an  order  of  removal  unappealedftbm 
was  made  from  the  parish  of  St.  L.,  Reading ^  and  m  1774 an-' 
other  order  was  made  from  the  parish  of  St.  M,  in  Reading :  but 
it  doth  not  appear  that  orders  of  removal  have  ever  been  made 
from  or  to  the  said  hamlet  to  or  from  that  part  of  the  parish  of 
St.  G.  which  lies  within  the  borough.    In  1649  the  following  order 
was  made;  viz.  *'  April  23.  1749:  Whereas  at  the  quarter  scs- 
**  sions  h olden  for  the  county  of  B.,  the  Sd  of  April  mstant,  the 
**  difference  of  the  rates  concerning  the  poor  of  the  parish  of  St.  0. 
**  between  the  liberty  of  fF.  and  the  other  inhabitants  within  the 
<(  borouffh  of  Reading  in  the  said  parish  was  referred  to  us ;  we, 
**  upon  hearing  all  parties,  do  order  that  the  inhabitants  within  the 
"  liberty  of  W.  shall,  according  to  a  former  order,  pay  the  yearly 
**  sum  of  201.  4fS.  4fd.  monthly,  apportioned  according  to  the  statute 
*"  towards  the  relief  of  the  poor  of  the  parish  of  St,  G.;  and  that 
**  the  inhabitants  o'f  the  parish  within  the  borough  shaH  pay  the 
"  yearly  sum  of  35/. ;  and  in  case  the  said  sums  shall  not  be  saf- 
"  ficient  for  the  relief  of  the  poor  of  the  parish,  then  the  liberty  of 
'<  W.  and  the  other  inhabitants  of  St,  G.  shall  pay  proportionably* 
**  according  to  the  former  sums ;  and  in  the  mean  time  the  over-* 
**  seers  of  fT.,  having  seen  the  accounts  of  the  overseers  of  the . 
**  parish  of  St.  G.,  and  finding  the  necessities  of  the  poor  do  re- 
*«  quire  it,   shall   pay  forthwith   their  proportionable   arrears."' 
Signed  by  two  justices.     Ever  since  that  order  was  made,  the 
directions  contained  in  it  have  been  observed  by  the  two  parts  of 
the  parish. of  St.  G.  in  regard  to  their  respective  contributions  to' 
the  poor,  anfd  they  have  paid  accordingly,  the  hamlet  three  eighth* 
parts,  and  the  borough-part  five  eighths,  of  the  whole  expences 
incurred  by  the  poor. of  both  parts  of  the  parish;  iketokoleex- 
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pemeif  mkeM  incurred^  ^^^  computed  into' one  integral  sum  /  the 
ofeneeis  of  the  bamlet-part  and  those  of  the  borough -part  have 
iccoaoted  with  each  other  reciprocally,  according  to  the  above 
proponioQ.  There  has  been  for  several  years  and  now  is  a  poor- 
houie  JD  that  part  of  the  parish  of  St.  G*  which  lies  within  the 
borough,  in  which  the  poor  both  of  that  part  and  of  the  hamlet- 
part  of  the  parish  have  been  jointly  maintained,  and  the  expences 
atteodiog  such  maintenance  have  been  defrayed  by  the  two  parts 
of  the  parish  respectively,  according  to  the  proportion  of  five  to 
three.  The  overseers  of  the  hamlet  have  uniformly,  as  far  as  any 
erideace  could  be  had,  made  rates  separately  for  the  hamlet ;  and 
it  does  not  appear  that  since  the  year  164^  the  persons  living  in 
the  hamlet  have  ever  been  charged  by  a  rate  made  by  the  over* 
leenofthe  parish  till  the  rate  nov»in  question*  In  the  year  1740 
s  late  was  made  in  the  hamlet,  and  acted  under,  intituled,  '<  A 
«  m&  ottde  by  the  (:hurchwardens  and  overseers  of  the  poor  of 
« (he  hamlet  of  IVm  in  the  parish  of  St.  G.,  as  well  towards  the 
"  neceaurv  relief  and  maintenance  of  the  poor  of  the  parish  as  of 
*^  the  hamlet,  after  4he  proportion  of  9^.  in  the  pound  charged  on 
"  the  inhabitants  of  the  hamlet ;"  and  such  has  been  in  general  the 
iDodeof  intidii^  all  the  rates  made  in  the  hamlet-part  of  the  parish 
to  the  time  of  the  present  rate.  In  pursuance  of  an  act  of  the 
26G.lc56.  intitled  <<  An  act  for  obliging  the  overseers  of  the 
''poor  to  make  returns  upon  oath  to  certain  questions  therein  spe- 
''  cified,  relative  to  the  state  of  the  poor,'*  separate  returns  were 
made  by  the  parish  of  St,  G.  and  the  hainlet  of  fT.,  as  distinctly 
naintaining  their  own  poor.  The  inhabitants  of  JV,  conceiving 
themielves  aggrieved  by  continuing  the  payment  of  three  eighths 
of  the  general  expenditure,  in  September  1789  the  officers  of  the 
hnolet  gave  notice ^o  the  officers  of  the  borough-part  of  the  parish 
tbt  thej  would  not  pay  any  rate  made  by  the  Tatter,  or  contribute 
totherelief  of  the  poor  within  the  borough-part,  (except  of  those 
beloDgiog  to  the  hamlet  of  JV.^  which  should  from  time  to  time  be 
in  the  poor-house  of  the  parish  of  5^  G.,  for  which  expence  they 
*«iid  contribute  their  fair  proportion  according  to  any  rate  which 
^<«ld  be  agreed  upon,)  it  being  their  intent  to  apply  all  future 
Booiei  raised  by  a  poor-rate  intended  to  be  separately  made  for 
^hamlet  to  the  necessary  relieving  of  the  poor  only  who  should 
^'c^thereto  separately,  and  without  the^ihterferencc  of  the  parish 
^&« 6.  within  the  borough.  After  this  notice  had  been  given,  the 
^**let  of  W,  made  a  rate,  intitled  **  A  second  rate  or  assessment 
"  ^the  2d  of  January 9 1790,  by  the  overseers  of  the  hamlet  of 
**  KfoT  the  necessary  relief  of  the  poor  of  the  hamlet,  at  a 
^jvn^portion  of  2f.  in  the  pound,**  which  was  duly  published. 
Rafter  this  notice  the  next  rate  but  one  made  by  the  borough* 
fvt  of  the  parish  of  St.  G.  was  the  rate  in  question,  and  which  was 
ntitled  **  A  rate  for  the  relief  of  the  poor  of  the  parish  of  St.  G. 
'^tti  Reading,  including  W.  hatnlet,  part  of  the  said  parish,"  &c. ; 
^  it  does  not  appear  that  any  former  rate  for  the  borough-part 
•fthe  parish  maae  use  of  the  words  **  including  fV.  hamlet  part  of 
*  ^e  parish."  The  appellant,  Newell^  has  no  property  within  the 
!^  of  St.  G.  within  the  borough,  but  is  an  inhabitant  of  the 
^^"^j  and  is  charged  with  the  rate  appealed  from  for  his  property 
within  the  hamlet.  He  is  charged  also  to  a  rate  which  has  been 
^e  by  the^verseers  of  the  hamlet  for  the  same  period,  which 
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has  alflo  been  regularly  pubitthed.    Mr.  NeoMf  conceifing  that 
he  was  liable  only  to  the  last  rate,  and  not  to  the  rate  madeby  the    ' 
overseers  of  the  part  of  the  parish  of  St,G*  within  die  boroogb, 
appealed  against  it.  —  Lord  Ksnton  C.  J.  The  case  cited  from 
Sir  T.  Raymond  wo\i\^  have  great  weight  in  the  decision  of  a  csie 
where  the  facts  are  the  same :  there  the  Court  proceeded  oo  Ae 
ground  of  there  being  distinct  officers,  distinct  rates,  and  iulmd 
accounts  (a) ;  but  in  these  districts  there  are  not  distinct  accov&ti, 
but  on  the  contrary  there  is  one  joint  account  for  both.    On  the 
facts  disclosed  in  this  case,  it  does  not  appear  that  these  two  dis* 
tricts,  which  compose  one  parish,  cannot  hanre,  nor  is  it  stated  that 
in  point  of  fact  they  have  not  had  the  benefit  of  the  43  Ekz,:  bat 
on  the  contrary  almost  every  fact  in  the  case  goes  to  establish  Uiis 
point,  that  they  have  squared  fhetr  conduct  rather  by  that  statste 
than  by  the  statute  Car.  2.    For  if  they  had  proceeded  on  tbe 
latter,  there  would  have  been  no  communion  between  them,  voA 
they  wouM  have  acted  to  all  purposes  as  if  they  had  been  perfectly 
distinct  parishes.    It  is  indeed  stated  that  there  have  been  remor- 
als  to  W.  from  several  different  parishes ;  but  it  is  not  pretended 
that  there  ever  was  one  from  St.  G.,  Reading.    "ttobMj  cBstant 
parishes  may  have  been  deceived  by  these  mstridb  havmg  squt- 
rate  overseers,  and  have  concluded  from  thence  tliat  they  were 
separate  parishes ;  hot  their  misconcejition  cannot  vary  the  csie. 
Tne  material  facts  in  this  case  are  all  included  in  those  few  lines 
which  follow  the  ottler  in  1649.     To  that  order  I  only  refer  as  a 
date, in  the  case;  for  it  is  extrajudicial :   but  it  is  stated,  that 
**  ever  since  that  order  was  made,  the  directions  contained  in  jt 
**  have  been  observed  by  the  two  parts  of  the  parish  of  St.  0^  in 
«  regard  to  the  respective  contributions  to  the  poor ;  -that  they 
^^have  paid  accordingly,  the  hamlet  three  eighths,  and  the  b<^ 

(a)  On  Wedne$d/^t  January  17. 1682.  plied  tbemselTes  to  Uie  gaol-delivery  a 

at  Juttiee-HaU,  at  the  Old  BaUey,  in  the  Old  Bailey,  and  there  resohed  19 

Londont  a  ewe  was  referred  to  the  jus-  Pemberton  Chief  Jnstice,  DoUch  m 

lioea,  which  was  this :   One  Fieicker  a  other  justioes  there,  that  withoat  mtj 

widow,  having  Mreral  children  by  ^er  particular  usage  to  the  cantnKjr^ 

former  husband,  who  lived  in  the  parish  parish  in  both  counties  ought  to  a»- 

of  St*  Bvttolph  without  Aldgau,  which  tribute  their  shares  towards  the  rebf 

parish  lies  in  two  counties,  viz.  London  of  the  children,  because  the  ststote  d 

and  MUddlaeXi  marries  a  second  hus-  ASBHx,  c.  S.  nameaonlj  parishes:  Bat 

band,  and  tiicn  tbej  pat  out  the  chiU  in  r^gafd  it  was  made  appear,  thatssA 

dien  to  nurse  at  Ei^fidd  in  Middietae^  part  of  that  parish  bad  distinct  dbmh 

and  then  the  mother  dies,  and  after  her  and  made  distinct  rates,  and  had  nssl 

the  father-in-law ;  the  nurse  applies  her-  time  out  of  mind  to  niake  distinct  so- 

self  for  money  to  the  parish  of  Si»  But"  compts  to  the  justices  of  each  coonty, 

idtpk,  which  hath  one  churdiwarden,  ,the  Court  did  look  upon  each  dirittoa 

and  several  OTerseers  of  the  poor  of  the  as  a  several  pariah,  and  tharawpon  sr- 

county.of  Afaddfetfv,  and  c^  of  Zion*  deied,  tjbat  that  part  of  the  aaid  panA 

doHf  and  the  parish  rates  are  several ;  which  lies  in  Middlesex  shaU  pay  the 

the  woman  lived  and  died  in  that  parish  nurse,  and  provide  for  the  future  for  the 

which  lies  in  Middleset,  who  contended  said  children.     And   it  was  nadreAt 

vrith  the  other  part  of  the  parish  in  I^-  that  no  notice  can  be  here  taken  of  dn 

don,  and  npon  application  to  the  Quar-  place  of  the  birth  of  the  cUkhwi,  bai 

V  4cr  tamis  in  JtfUdJeser,  the  justices  of  oftfaeir  last  settlement^  by  43  .£^cS»i 

peace  there  ordered  that  that  part  of  the  because  they  are  only  poor  ddldren,  and 

parish  which  was  in  London  should  go  not  vagabonds ;   but  they  which  sn 

equal  charge  in  relieving  these  children ;  rogues  or  vagaboruis   witinn  99J5Si 

and  that  part  of  the  parish  which  is  in  e.  4.  shaU  be  provided  lor  by  the  plsci 

London  aoi  salisfted  with  the  order,  ap«  where  they  were  boni»«»  Bi^  Mif. 

14 
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"  nm^ihfan  fire  eighdis  of  the  whole  expencet  incurred  -by  tli^ 
<<  poor  iDf  both  parts  of  the  parish ;  the  vahole  espencesf  vAtn  in- 
*'  CKfred,  being  campuied  into  one  integral  sum  ;  and  that  the  oi^er- 
**  Men  of  each  part  have  accounted  with  each  other."  Then  it 
ifpon  to  have  been  only  one  district,  affording  one  integral  fund 
&r  the  poor  of  both  parishes;  and  that  when  one  part  has  over- 
paid ito  proportion,  the  other  has  repaid  it ;  but  it  was  merely  for 
tlnroirn  convenicBce  that  they  have  subdivided  themselves,  as  is 
fiequently  done  in  other  parishes,  where  one  overseer  agrees  to 
aiperintend  one  part  of  the  parish  and  another  the  rest.  But  with 
N^irdto  the  proportions,  agreed  upon  in  1649,  -which  each  dis- 
tnct  was  to  pay ;  those  indeed  would  not  be  binding  at  this  time, 
if  apOB  inquiry  it  should  appear  that  they  are  unequal,  considering 
tliepeseDtcircttmatances  of  the  parish*  If  that  had  appeared  in 
tecaie,  which  is  attempted  to  be  inferred  from  it,  that  these  dis- 
tiieto  cannot  reap  the  benefit  of  the  statute  of  Eliz.^  the  objection 
woiiJd  be  well  founded ;  but  it  appears  that  they  have  had  the 
besefic  of  that  statute.  The  only  circumstance  that  <;an  bear  the 
tcnblaiice  of  an  argument  against  this  decision  is,  that  these  dis- 
tnctohare  had  more  than  four  overseers ;  but  that  appeared  to  be 
the  case  in  several  other  parishes,  on  an  inquiry  directed  by  Lord 
MiKimLD  in  Rex  v.  Loxdale  (a) ;  so  that  tnough  it  may  be  a  (a)^iiir,pl.S7« 
voy  matmal  ingredient  in  these  cases,  it  is  not  a  decisive  one. 
Ai  tiierdbre  it  is  not  stated  as  a  fact  in  the  case  that  these  dis- 
tncUeannot  reap  the  benefit  of  the  43  Eliz.y  but  as  it  appears  (on 
the  contrary)  from  all  the  facts,  considered  together,  that  they 
htvehid  the  benefit  of  it,  we  should  evertum  all  the  authorities* 
if  ve  were  to  determine  that  these  districts  might  now  be  sub* 
Msd*-^  AsRHuRST  J.  One  material  fact  is  wanting  in  this  case*^ 
*to  occurred  in  that  of  Rex  v.  Sir  W.  Horten  (b),  where  it  was  (b)  ^n<tf,pl.6i* 
^^  that  those  townships  could  not  reap  the  benefit  of  the 
^S£Zb.  The  justices  at  the  Sessions  should  have  found  that  fact 
^  vay  or  the  other.  But,  though  they  have  not  directly  stated 
^  fao,  they  confirmed  the  rate  which  was  made  for  both  thedis- 
^^  together,  which  rather  shows  that  in  their  opinion  these 
P^  could  have  the  benefit  of  the  48  Elix.  What  is  decisive 
ai  this  case  is,  that  it  does  not  appear  that  these  districts  have 
*^  acted  separately,  but  on  the  contrary  that  they 'have  had 
^jwit  ium  for  the  poor  of  both  parts  of  the  parishes,  and  that 
^have  settled  their  accounts  at  the  end  of  each  year. — 
^H^iJ.  Nothing  is  stated  in  this  case  to  satisfy  my  mind 
^^  parish  cannot,  by  reason  of  the  largeness  of  it,  reap  the 
"^  of  the  4S  Eliz* ;  but  that,  on  the  contrary,  they  have  in 
f^of  fact  had  it,  except  in  one  or  two  instances  where  they 
**J6  acted  otherwise  merely  for  their  own  convenience.  In  the 
^  place,  there  have  never  been  any  removals  from  one  district 
^  the  other ;  next,  all  the  poor  have  been  maintained  together 
^otte poor-house;  and  the  inhabitants  of  the  hamlet  have  con- 
^^y  attended  the  vestry-meetings  of  the  parish.  Now  these 
1^  drcomstanees  convince  me  that  this  parish  can  have,  and 
Jj|«  had,  the  benefit  of  the  statute  of  Eliz.  If  they  could  not, 
Injustices  at  the  sessions  should  have  said  so  ;  but  they  seem  to 
*^6  entertained  a  different  opinion  by  confirming  the  rate. 
.  w.  Bexy.  Morris,  H.  T.  32  G.  3.  4  T.  R.  550.  —  Two  lustiees  A  harnkt  and  a 
^»  Jttie,  1791  f  appointed  the  defbndant,  "  being  a  substantial  house-  wa  •«  «ynony. 

motts. 
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'<  holder  of  the  pariah  of  L.  in  the  county  of  C,  to  be  overseer  of 
**  the  poor  of  the  haralet  of  V.  in  the  said  parish :"  he  appealed  to 
the  next  Quarter  Sessions  of  C.,  where  the  appointment  was  con- 
firmed with  costs,  stating  it  to  be  "  on  the  hearing  of  the  appeal 
**  touching  the  appointment  of  jR.  M.,  as  one  qfthe  overseers  of  ^t 
**  poor  of  the  hamlet  of  Velindre"  &c.  To  the  order  of  Sessions, 
returned  bj  the  ceirtioraru  waa  annexed  <*a  rate  on  the  inhabifaoti 
**  and  all  other  substantial  householders  in  the  parish  of  I*,  towardi 
'<the  relief  of  the  poor»  May  16.  1791 ;''  and,  in  that  part  of 
the  rate,  vhich  respected  F.  hamlet^  the  appellant  was  rated. 
One  objection  was,  that  this  is  not  an  appointment  for  a  pamk 
under  the  ^SElix.  cS.,  nor  for  a  vUl  under  13  &  \^Car.%j  but  for 
a  hamlet  only,  which  is  merely  a  subdivision  of  a  parish.  And  it 
is  not  left  to  conjecture  that  this  is  not  a  vill  or  township  main- 
taining its  own  poor  separately  from  the  parish  at  large,  tne  rate, 
which  is  returned  by  the  certiorari^  purporting  to  be  made  for  tbe 
(b)^iii<,p1.52.  whole  parish,  including  F.  hamlet.    In  Rex  v.  Severn  (a)y  an  ao- 

pointment  of  overseers  for  "  the  precinct  of  the  Tower"  was  held 
i>ad.    It  was  there  argued  that,  though  the  precinct  were  not  a 
•parish,  the  Court  might  intend  it  to  be  a  township  or  vill  within 
the  meaning  of  tbe  13&  H Car. 2.:  but  the  Court  said,  "As  it 
^*  is  not  expressly  called  a  totonship  or  vill  in  the  appointment^  the 
<<  Court  ought  not  to  intend  that  it  is  a  township  or  vill,  in  order 
"to  make  an  appointment  good  which  is  not  warranted  bjrtbat 
."  statute."  —  Lord  Kenton  C,  J.  It  is  objected  that  this  was  not 
a  township  or  vill,  but  only  a  hamlet:  but  <*  vill'*  and  « hamlet" 
are  in  common  acceptation  used  as  synonymous  terms.    If  indeed 
the  justices  at  the  Sessions  had  stated  specially  in  their  order  that 
this  was  not  a  vill,  we  should  have  been  bound  to  quash  the  order 
of  appointment;  but  as  it  may  be  a  vill  (6),  we  are  now  to  intendfc) 
it  for  the  purpose  of  supporting  the  order. 
Wbetlier  or  not      66.  Rex  v.  WaUony  H.  T.  46G.3.  7  East,  214.  — This  came 
apwiihcan        on  upon  a  rule  to  show  cause  why  an  order  of  Sessions,  disil- 
fat?e  liie  benefit  lowing  the  appeal  of  the  defendant  against  a  rate  for  the  relief  of 
43EjL'^2.  by         ^^^^  of  the  township  of  J9.,  in  the  parish  of  jB.,  in  the  conntj 
maintiining  its   of  2>.,  should  not  be  quashed  for  the  insufficiency  of  it.    The  a|^ 
poor  with  not     pellftnt,  who  was  an  occupier  of  lands  in  the  said  township, .  a» 
more  than  four   gealed  to  the  Sessions  against  the  rate,  on  the  ground  tluU  w 
2^"*f"» 'f*     township  of  B.  was  not  in  point  of  law  entitled  to  maintain  it«  oiini 
f^rni^moiiflht    P®®*^  ^y  *  separate  rate  made  upon  it,  apart  from'  the  rest  of  tte 
to  find,  and       parish  of  B.;  but  that  the  township  of  B*,  together  wl^  tbe  town- 
ahould  not         ships  of  iV.,  $.,  and  C,  (all  of  which  townships  are  situate  within^ 
leave  to  be         and  together  constitute,  the  parish  of  B»y)  ought  to  maintain  theff 
^neiumed  hj      ^qq^  conjointly  by  one  general  rate  for  the  whole  parish.  .  But  the 
other  conflict^   Sessions,  disallowed  the  appeal,  subject  to  the  opimon  of  this  Ccnut 
ing evidence       <»^  ^^e  following  case:  Previously,  and  up  to  the  year  1739,  the 
stated  in  a  case    six  several  townships  in  the  parish  of  B.  were  united,  and  the  poor 
reserved ;  sudi    of  the  parish  were  maintained  by  one  joint  and  general  rate,  made 
•■»  Jj?"^*^         by  the  four  churchwardens  and  two  overseers  appointed  for  ihe 
benefit  of  the      ^^o\e  pariah,  upon  the  occupiers  of  rateable  property  within  the 
statute  down  to  aame.     From  1739  to  1753  it  does  not  appear  by- whar  rate  tte 

(&)  Vdindre  is  the  ITelth  word  for         (c)  Vid.  Salk.  501.     "  Ifsplscebt 
'    .    via,  «  nam«d  generally,  that. place  sbsU  bt 

«  taken  to  be.  and  intended,  a  vUl.'* 
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« 

pgor.of  tfat  parish  «rere  matntainedy  or  bow  the  ovetseers  of  the  1739,  and  flnpm 

poor  were  appointed  durmg  that  period :  but  since  1753  to  the  pre*  ^''^m*  to  1753, 

seot  time  the  paruh  has  been  divided  into  six  townships^  and  J^^^^un^w^ain 

the  poor  of^each  township  have  been  maintained  by  a  separate  weramaintdn- 

nte  made  upon  each  respective  township^  and  separate  overseers  cd  tAer«,  and 

of  the  poor  have  beea  appointed  for  each  township.     The  parish  that  from  the 

of  B.  has  ratlier  decreased  in  population ;  but  the  decrease  has  ^*<^  period 

been  principally  in  the  township  w  /?.     Two  orders  for  the  removal  I^ljf^**'-'^ 

of  paupers  have  been  made,  one  from  the  township  of  B»  to  the  ^  teB!arate^v'hl 

l»wo&hip  of  AL»  dated  the  ITth  o^  Julu^  1798,  and  the  other  from  the  towDthfpi; 

the  tOMfiiihlD  of  N^  to  tlie  township  of  &,  dated  13th  of  November^  but  that  tiae 

I79S;  whicn  orders  of  removal  were  acquiesced  in*     The  rental  population  was 

oflheraleiible  property  in  the  township  of  5.  appears  by  the  pre-  *'*°^'"*^ 

lent  rate  to  be  3905/^  2f.    The  parish  of  i?.  is  five  miles  in  length 

sad  three  miles  in  breadth.    Constables  have  been  appointed,  in 

each  of  the  six  townships.  —  When  this  case  was  called  on.  Lord 

£u£jkioRouGU  having  asked  why  the  Sessions  did  not  find  the 

&ct,  whether  oc.  not  the_  parish  of  B.  could  have  the  benefit  of. 

the  Stat.  ^3Eliz.  c,2.,  which  he  said  was  a  fact  for  them  to  decide, 

indoot  to  be  iefc  to  the  Court  to  presume  from  other,  evidence  (a);  (tt)^nt»,pi:64, 

CosiT  referred  to  Peart  v.  Weiigarih  {b)^  Rex  v.  Horton(c)j  Itex  (b)  JnU,ph  54, 

v.Ieigil^Qy  ai^  that  class  of  cases,  where  the  Court  had  decided  ie)jlnte,p\.  6i. 

the  same  sort  of  question  upon  general  evidence  of  the  circum«>  (<i)'^nte,pU69» 

staocei  and  usages  of  the  parish,  showing  that  it  could  not  have 

the6eoefit  of  the  statute,  without  a  precise  finding  of  the  fact: 

lad  he  said  that  by  dismissing  the  appeal  in  this  case,  the  Sessions 

have  ia  effect  drawn  the  conclusion  that  this  parish  cannot  h»# 

the  benefit  of  the  statute  of  Eliz. «-  Lord  Ellenborougu  C.  J, 

If  I  were  to  draw  any  conclusion  irom  the  facts  here  stated,  It 

voold  rather  be   the  contrary  conclusion:  for  down  to  the  year 

1739  it  is  certain  that  the  parish  had  the  benefit  of  the  stat. 

^EUz^  and  it  does  not  appear  but  that  they  had  the  same  down 

to  175S ;  and  sin  ce  that  time  it  appears  that  the  population  of  the 

VUtthhas  decreased:  from  all  which  I  should  be  led  to  conclude 

nat  they  might   the  more  easily  have  the  benefit  of  the  statute. 

Ihow  (hat  different  opinions  hav«  at  different  times  prevailed  as 

^  the  better  policy  of  providing  for  the  poor  in  larger  or  in 

*vOec  districts  ;  but  1  had  rather  guide  myself  by  the  words  of 

(he  act  of  parliament,  and  by  the  fact,  |han  by  any  fluctuating 

^^i  which   sometimes  leans  one  way  and  sometimes  another* 

^wher  a  parish  can  or  cannot  have  the  benefit  of  the  statute  i% 

^&et,  which  tlie  Sessions  ought  to  find  upon  all  the  circumstances 

WUbre  them,  and  not  leave  us  to  presume  it  how  we  may. 

^me  the  Sessions  here  found  the  fact ;  or  have  they  stated 

^i^e  facts  from  whence  we  must  necessarily  see  that  the  parish 

oaaothave  the  benefit  of  the  statute?  Theyljav.e  not  done  cither, 

Ik  case  must  go  back  to  them  to  find  the  fact.    The  enacting 

vordsofthe  statute  13  &  14  Car. 2.  c.  12.  ^  2U  though  general, 

Mst  be  taken  to  refer  to  parishes  so  circumstanced.  —  Law- 

Ukgs  J.  observed,  that  in  Hex  \.  Lei^k  (e),  it  did  not  appear  but  («)  ^nir,  pi.  63. 

4tteven  prior  to  the  time  tliere  mentioned  the  poor  of  the  parish 

M  been  provided  for  under  the  stat.  13 &  liiCar.'^^c  12.  §21.; 

^  whence  it  might  be  inferred,  that  the  parish  never  had  had 

&  benefit  of  the  statute  of  Eliz,:  whereas  here  it  was  found;  that 

.  VOL.  r.  E 
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)|>rior  to  the  year  1739  they  nlways  had  the  benefit  of  it*— Pu 
Curiam  :  tjet  the  case  go  back  to  the  Sessions  to  be  re^stated 
Although* pt-  67.  Rex  v,  ^idmer(a),  E.  T.  47  G.3.  8  Ea$U  ilS.— /. mandamus 
i^  ?j|f  V*^  ^as  prayed  for  to  the  defendants,  commanding  them  to  appoint  two 
b^efiTofd^  ^  more  overseers  of  the  poor  within  that  part  of  the  parish  of  W. 
■tat.  43  Elis.  which  lies  in  WilU*  The  facts  of  the  case  are  sufficiently  detailed  io 
c  2.  before  and  the  judgment  of  the  Court  as  delivered  by — Lord  ELLENBoaoccH 
at  the  passing  C.  J*  This  was  an  application  for  a  roanddmus  to  appoint  separate 
^*^'***-  overseers  for  the  three  several  districts  and  divisions  within  the 
i^l2-^but^  parish  of  W.,  in  the  several  counties  of  Berks  and  fFift*,  under 
haps  at  that  ^^^  ^^^'  13  &  14  Car.  2.  r.  12.  §21.,  upon  the  alleged  ground 
period,  and  that  the  inhabitants  of  that  parish  <*  had  not  nor  coM^*  reap  the 
oertainly  for  a  benefit  of  the  43  Eliz.  Whether  the  parish  had,  or  coold  have, 
long  course  of  thg  benefit  of  the  statute  43  Elix.  at  the  time  of  the  passing  of  the 
deDrtotibT"  «^tute  13  &  14  Car. 2.  appears  doubtful  upon  the  evidence  laid 
▼ear  1773-5,  before  US  in  the  affidavits  on  both  sides.  From  the  bonds  of  in- 
maintained  Hi  demnity  given  by  one  part  of  the  parish  to  another,  during  the 
poor  in  separate  early  part  of  the  seventeenth  century,  prior  to  the  year  1638,  it  is 
^^"*"*^**  I  y**  **  clear  that  the  whole  parish  did  not  then  maintain  its  own  poor 
J^'J^J^^J^JSL  jointly,  and  as  a  parish.  In  the  year  1638,  which  is  a  period 
era  at  the  nearest  to  the  year  1662,  the  date  of  the  statute  13  &  14  O.  it 

latter  period  to  it  appears  that  the  Sessions  made  an  order  for  a  jcnnt  rate ;  and  if 
cease  acting  that  order  were  obeyed,  (as  in  the  absence  of  contrary  evidence 
fa"**^*?^  ■**"  it  may  be  presumed  to  have  been,)  the  mode  directed  by  the 
and  to  iwor  to  '***"^®  *^  -^^'*-  ^**  vo^ote  likely  to  have  been  acted  under,at  and  im- 
tfae  general  pro-  mediately  after  the  time  of  passing  the  statute  of  Charles,  than  any 
vision  of  the  Oilier  less  authorized  mode  of  maintaining  their  poor.  But,  aappoB- 
stat.  43  Elii.  ing  it  were  otherwise  in  point  of  fact,  and  that  the  parish, at  the  tine 
^maintaioicig  ^f  passing  the  Statute  of  Car.  2.  was  not  in  a  situation  conveniently 
OTe"eSS^  ^  ^  ^^^  *^®  benefit  of  the  statute  43  Eliz^  L  e.  by  a  joint  parochial 
rish:  and  having  ^^^^  for  the  maintenance  of  all  its  poor,  under  the  joint  roaaa^- 
done  so  from  ment  of  not  more  than  four  overseers  in  the  whole ;  and  supponng 
the  year  l77i;  the  poor  to  have  been  immediately  thereafter  maintained  in  three 
J**^^^**  ^'     separate  districts  and  divisions,  as  it  is  now  sought  that  they 

J!!!r»!!  IS^:..-  «^ould  be;  the  question  is,  whether  it  were  not  competent  to  the 
mus  to  the  jus-         •  l    •/•  ^i_       /•       j  -^  •  .      ^  *■  l'.»» 

tices  of  peace      parish,  if  they  found  it  more  convenient  so  to  do,  to  cease  acting 

to  appoint  sepa-  under  the  Statute  of  Car.  2.  and  to  recur  to  the  provisions  i 
rate  overseers  the  statute  43  EUx*  There  is  nothing  in  the  language  of  the  act 
as  hefore  that  which  imports  that  pacishes  were,  in  this  respect,  wen  imra^ 
^"°*1  atcly  to  adopt  that  mode  of  maintenance  for  their  poor,  fifom 

WaUl  M^*^  which  they  should  not  afterwards  be  at  liberty  to  depart.  No 
pi.  68.  *^*^  decided  case  has  excluded  this  provision  from  receiving  a  pros- 
pective construction.  ,The  words '^  have  not'' were  of  then^lves 
sufficient  to  cover  any  then  actually  existing  case  in  which 
parishes  did  not  reap  the  benefit  of  the  statute  43£/u.-  '^ 
word  *^  cannot,*^  though  in  its  strict  grammatical  sanae,  it  applies 
properly  to  present  time,  yet  familiar  instances  occur  in  whidi 
the  word  is  used  prospectively :  and  as  the  varying  circumstance! 
of  parishes  may  make  the  provisions  of  the  statute  of  Cizr.  2.  as 
necessary  in  respect  to  future  cases,  as  those  which  existed  at  the 
tkne  of  passing  the  act,  we  think  sound  construction  requires  that 
it  should  be  deemed  applicable  to  both  descriptions  of  cases. 
(i}.rfln<e,pl.  63.  The  langnaffe  of  Lord  Kenyon  in  Rex  v.  Leigh  (A),  whici  goes 

furthest  on  tnis  head,  is  rather  applied  to  the  expedient  exercise  di 
the  discretion  of  the  Court,  than  to  its  legal  powers  in  this  parti- 
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cofar.  leaking  of  tht  time  of  posaiog  the  statute  of  Otr.  2.  he 
njs,  "  if  tbe  parish  were  properly  divided  at  that  timei  nothtiig 
"  whicb  has  happened  since  will  induce  us  to  make  anj  ianova^ 
"  doa."  And  BuUer  J.  in  the  same  case  considers  the  discretion 
oftheCottrc,  in  assisting  parishes  to  act  under  the  one  statute  or 
tbe  other,  as  lit  to  be  governed  by  considerations  of  convenience 
and  policy,  and  not  as  concluded  or  bound  down  by  the  actually 
ensdog  practice  at  or  immediately  after  tlie  passing  of  the  statute 
otCar»2.  According  to  the  construction  of  the  statute  aow 
adopted  by  us,  the  word  cannot  must  be  read  as  may  not;  and  tlie 
words  '*  shall  afler  the  passing  oi'  this  act  be  maintained/'  &c. 
wist  be  snderstoody  not  merely  as  imperative  in  respect  to  the 
tben  existinj  cases,  but  as  applicable  to  other  parishes  also,  which 
in  fiitve  might  be  similarly  circumstanced  ;  and  as  ceasing  to  be 
imperatiTe  when  any  parish  might  reap  the  benefit  of  the  statute 
^Eliz.  Considering  it,  therefore,  as  a  question  open  for  our  dis- 
ofetioo,  whether  we  will  grant  a  mandamus  for  the  purpose  of 
sitrodacing  a  different  mode  of  managing  the  maintenance  of  the 
poor  than  that  which  has  obtained  in  this  parish,  without  all  ques- 
tioB,forthe  last  thirty-two  years,  and  probably  even  at  and  after 
the  tiise  of  passing  the  statute  of  Car,  2.,  we  cannot  in  this  case 
daoorer  my  such  preponderating  reasons  of  convenience  or 
psliej,  as  should  induce  us  in  the  exercise  of  a  sound  discretion 
fo  toioterfere ;  and,  in  the  absence  of  such  reasons,  we  tliink  that 
^  nile  nidj  which  has  been  obtained  in  this  case,  should  be  dis- 
diarged. 

68.  Ajt  V.  WalsaUy  M.  T.  59  G.  S.  2  i5.  4-  A.  IS^.^PulUrhad  The  two  di.- 
ohtsised  arule  to  show  cause  why  an  order  of  appointnent  of  four  trictt  of  which 
penoosto  be  overseers  of  the  parish  of  fV,  in  the  county  of  S.,  «  parish  «m- 
s^ld  not  be  quashed  for  ^sufficiency.    It  appeared  from  the  i^fa^ER-*^^ 
*a?itg  in  support  of  the  rule,  that  the  parish  of  fV.  consisted  ^,^  ^^ 
of  tro  districts,  one  called  the  township  of  the  Boroughy  and  the  13  &  14  cbr.  a. 
other  the  township  of  the  Foreignt  both  of  u'hich,  as  far  back  as  maintaiiicd 
^  13  &  H  Car.  2.  c.  12.,  had  separately  maintained  their  own  their  poor  joint. 
P««;  that  they  had  had  separate  rates,  accounts,  and  workhoiises.  If*  *°^2a** 
^d  separate  appointments  of  overseers,   constable,  and  head-  p^^  of  the 
^'orottgti;  that  there  had  been  parish  indentures,  executed  by  the  Wter  act  agreed 
oficereof  the  Foreign,  so  far  back  as  16S9;  certificates  of  set-  tosepantein 
tlaneots,  given  by  the  Borough  to  the  Foreign^  as  far  back  as  the  mainte- 
I'KX);  and  orders  of  removal  from  the  Borough  to  the  Foreign,  "•«•  ^f!^ 
^wversdf  and  appeals  thereon,  as  far  back  as  1744,  and  as  JSJI^ofeiw 
^Ml815.     The  affidavits  on  the  other  side  stated,  that  prior  teenihouldbe 
to  the  statute  of  the  13  &  14  Car.  2.  c.12^  the  parish  of  IV.  re-  appointed, upoo 
«»»al  the  benefit  of  the  43  £Iiz.  c.  2. ;  and  that  the  poor  of  the  conditioo  that 
^'^foftgk  and  Foreign  were  maintained  by  a  general  rate  over  the  **J!?*^^»h^ 
»kole  parish  ;  that  on  the  passing  of  the  13  &  14  Car.  ^  c.  12^  it  S^iutfcS 
Vtt  agreed,  that  the  Borough  and  Foreign  should  separate  in  the  ntuatod  in  tlie 
^atenance  of  their  poor,  and  that  separate  overseers  should  be  one  or  the  other 
•Ppointed,  upon  condition  that  the  rateable  property  in  the  parish,  dittrict,  thould 
Aether  situate  in  the  Borough  or  Forei^y  should  be  rated  to  the  Jj^'^'^-Jj^ 
J^rf  of  the  poor  of  that  district  in  which  the  occupier  resided.  ,^rided!*'"ln 
*Q^  also  stated,  that  both  townships  had  been  incorporated  by  coniequenceof 

we  name  of  the  Borough  and  Foreign  of  W.,  and  that  the  juris-    "     ^ 

ion  of  the  magistrates  extended  over  the  whole  parish  ;  that 

maintained 


®e  name  of  the  Borough  and  Foreign  of  W.,  and  that  the  juris-  that  agreement 
action  of  the  magistrates  extended  over  the  whole  parish  ;  that  they  had  erer 
tterewasbut  one  parish  church  for  both,  which  was  repaired  by  "^^™?™*y 
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tbeir  own  poor  a  joint  rate ;  that  a  rate  of  ]«•  in  the  pound  averages  in  the  B^ 
flepftrately,  and  roKgt  I25l^  and  in  die  Foreign  4Q0L ;  and  that  in  the  last  year,  • 
had  bad  scpa-  i\^QfQ  w.ere  tliirty-two  of  the  former,  and  eleven  of  the  latter ; ' 
ronstobl^&c.  ""^  ^^^^  ^^  parish  pow  could  have  the  benefit  of  the  43  Elh.  by 
Held  that  this'  the  joint  maintenance  of  their  poor ;  that  by  so  doin^^,  a  con- 
dearly  showed  siderable  expence  would  he*  saved,  and  the  poor  would  be  more 
that  the  parish,  comfortably  provided  for.  It  appeared,  that  on  a  previous  appeal 
at  the  time  of  against  the  poor's  rate  for  the  Borough,  argued  in  the  Court  of 

ro*u!!fIwt^P     ^-  -^  •  '"  ^^^^^  ^^®  ^^^^'^  P*""^  ^  ^^®  agreement,  stated  in  the 
the  full  beoefit    affidavits,  was  hold  to  he  invalid;  and  it  was  in  consequence- of- 
of  the  statute  of  this,  that  the  joint  appointment  of  over^^eers  for  tlie  whole  parish, ' 
£liz.,and  that,    ^^^^  jn  question,  was  made.  —  Abbott  C  J.     Tlie  Court  is  bow 
therefore,  the      called  upon  to  Unite  two  townships  which,  as  far  bac*  as  kuman 
thMwo^su-icts  memory  can  go,  have  .been  in  all  rei^pects  separate  and  distinct; 
was  valid,  and     and  indeed  the  documentary  evidence  stated  in  the  affidavits  ear- 
that  an  appoint-  ries  the  separation  back  for  a  century  and  a  half.     Every  circura- 
xnentofover-      stance  that  could  possibly  exist  to  show  that  these  were  distinct 
aeers  for  the        townships  for  all  purposes  is  found  in  the  present  case.     The  fair 
was  no^  bad.      result  o^l  the  whole  evidence  is  this,  that  at  the  time  of  the  pass- 
Held  also,  that    ing  of  the  \^  &  i4  Car.  2.,  two  distinct  opinions  were  entertained 
the  agreement     by  the  inhabitants  of  this  parish.     The  -first  of  which  was,  that 
consisted  of  two  ^ley  couid  not  reap  the  benefit  of  the  43  i'.'^z. ;  and  the  second,' 

distinct  pMts,  ^^J  property  should  be  rated  to  the  pour  in  the  township  where 
and  tliat  the  *n-    ^,        «      »    .    "'        •  i     •       r\     ^\      i   **  •    »  *i     •  •    •        C 

▼aliditv  of  the     ™^  occupier  resided.     On  the  latter  ponit  their  opinion  has  now 

latter  part,  as  to  changed  ;  and  they  think  that  the  property  now  ou^ht  to  be  rated 
rating  property  according  to  the  rules  of  law.  But  that  does  not  show  that  they 
not  situate  were  wrong  in  the. former  opinion  that  the  parish  could  not  reap 

^1*^*"  I^  did  ^®  benefit  of  43  -K/ir.,  for  the  two  parts  of  the  agreement  are  per- 
noramfct  the  ^ctly  distinct.  1  think,  therefore,  that  this  case  furnishes  satia- 
questlon  on  the  factory  evidence  that  this  parish  coffd  not  and  cannot  reap  the 
former  part.        benefit  of  the  statute,  and  that  this  appointment  of  overseers  for 

the  whole  -parish  is  had. —  BiL¥i.BY  J.  I  am  of  the  same  opinion.' 

.  The  Court  ought  not,  except  on  the  plainest  grounds,  to  disturb 

a  practice  which  has  prevailed  for  so  long  a  series  of  years.    The' 

[a)Jnie,  pi.  67.  case  of  Rex  V.  Palmer  {a),  only  decided  that  where  a  parish  ha^ 

with  the  consent  of  all  its  districts,  re- united  itself,  that  re-union 
.   18  valid  in  law.    But  this  is  an  attempt  to  recede  from  the  agree- 
.  ment  to  separate  without  the  consent  of  both  parties.   The  mean* 
ing  of  the  words  "  benefit  of  the  statute  of  43  Eliz.**  is  "  the 
'  '<  full  and  ordinary  benefit  of  that  statute,"  and  if  a  parish  cannot 
receive  that  full  and  ordinary  benefit,  it  comes  within  the  stat. 
^  13  &  14  Car.  2.    Now  where,  in  point  of  fact,  a  parish  has  long^ 
.  been  separated^  and  has  had  separate  overseers,  &c.,  that  is  sorely 
very  strong  evidence  to  show  that  it  could  not  originally  derive 
'  the  full  and  ordinary  benefit  of  the  43  EHz.     As  to  the  agree- 
ments, I  folly  concur  with  my  Lord  C.  J.  that  it  consists  of  two 
distinct  parts*  and  that  any  alteration  as   to  one  part  will  not 
.  affect  the  other.    I  think,  therefore,  that  this  rule  should  be  made 
absolute.  —  Rule  absolute. 
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Yllh  Of  the  Appeal  and  Certiorari. 
See  8tat8.  43  Eliz.  c.  2.  §e.\a)    17  G. 2.  c, 38.  §  4. 

69.  Case  of  the  Borough  of  Warxuick,  M.  T.  G.  2.  Sir.  991.—  V^pmriy 
It  was  heW,  that  an  appointment  of  overseers  may  be  removed  «'"»"**  "■•y 
before  an  appeal  to  the  sessions  ;  for  the  rule  laid  down  in  Salkeld  ^^^^^1^^ 
extends  only  to  the  case  where  there  is  a  limited  time  for  appeal*  foJe  ii«it««»- 
iog,uto  the  next  Quarter  Sessions;  but  the  43  i^/iz.c.  2.  $  6.  is  mfsa,iftn 

not  50  restrained,  and  consequently  it  cannot  be  said  the  time  for  opfteal  be  lodg. 

appealing  is  out.     But   if  an   appeal  frorft  an  appointment   be  ^- 

Jodged,  there  can  be  no  certiorari  {a)  till  the  Sessions  have  made   (<>)  Sed  tide 

A  determination,  and,  a  certiorari  brought  pending  such  appeal  ^'^ 

ihall  be  superseded. 

70.  Ru  V.  Harman,  H.  T.  12  G.  2.    And.  343.  —  A  certiorari  A  certiorari 
having  been  granted  for  the  removal  of  several  orders  for  ap-  h^^to'*™^** 
pointing  orerseers,  and  also  for  convicting  the  persons  so  appointed  TOintiM  over- 
fer  refusing  to  act  in  the  office,  a  supersedeas  was  now  prayed  teen,  although  * 
^  monice  emanavit ;  and  argued,  that  an  appeal  lies  m  this  49£lii.  c.  8. 
case,  by  43  £//z.  c.  2.  §6.  and  that  a  certiorari  doth  not  lie  till  an  §6.  give  an 
«ppeal  is  brought,  for  that  the  party  cannot  pass  over  a  sessions  ^''J^'iJ^J^ 
Kntkum —  LoBD  Hardwicke  C.  J.  said>  that  where  an  appeal  J^J^  ** 
lies,  a  certiorari  granted  may  be  taken  off  the  file.     It  was  also   ^^^  ^. 
objected,  that  in    this   case,  there  being  several  orders,  there|  suoley*  Cidd. 
ougfttfobave  been  more  than  onOk  certiorari.     But  it  was  held  by  172,  accord.  * 
tie  irhole  Court,  that  where  an  order  of  justices  is  made,  and 

t^e  is  but  one  party  who  hath  a  right  to  appeal,  (as  in  the  case 
of  orders  of  appointment,  and  of  orders  made  upon  an  overseer's 
absence  or  negligence  in  the  execution  of  his  office,)  and  he 
vuves  his  privilege  of  resorting  to  the  sessions,  and  elects  to 
wroetothis  Court,  a  certiorari  lies  for  removing  the  orders,  there 
^dg  no  reason  against  the  party's  being  received  ;  for  the  autho- 
^  of  this  Court  is  never  taken  away  by  an  act  of  parliament, 
vtthout  special  words  therein  for  that  purpose.  But  where  there 
ve  two  parties  having  a  right  to  appeal,  and  the  time  of  appeal- 
i^  is  fixed  by  the  law,  (as  in  the  case  of  settlements,  where  the 
^  is  limited  to  the  first  sessions,}  it  is  not  reasonable  to  grant  a 
certiorari  till  the  time  has  elapsed  ;  and  so  is  the  rule  in  Sa/Ar.H7. 
to  be  understood.  And  in  the  present  case,  there  being  no  time 
m  for  appealing,  if  it  be  a  sufficient  objection  to  a  certiorari  that 
*  appeal  lies,  a  certiorari  can  never  be  granted.  —  Lee  C.  J. 
"^ttid,  there  may  be  cases  so  circumstanced,  where  a  certiorari 
^Wen  and  ought  to  be  denied  ;  and  such  was  the  case  cited  of 
%^.  Warvoick^  where  a  certiorari  was  prayed  pending  a  ses- 
^^  and  the  party  had  made  his  election  by  appealing  thereto. 
Aaihe  said  that  he  would  not  assert  that  an  appeal  does  not  lie 
^  well  npon  an  order  for  refusing  to  act  as  overseei',  as  on  an 
w^ler  for  negligence  in  the  office  ;  the  words  of  the  statute  being 
''^•general.  As  to  the  other  objection,  the  Court  said,  ther^ 
^  no  weight  in  it ;  as  all  the  orders  removed  related  to  the  same 
P**^ns,  and  the  same  matter.  —  The  motion  was  therefore  de* 
«ied. 

(^  Vide  pott,   pi.    290.     Rex  v,  c.d8.  with  respect  to  appeal  against 

^^^  Hi  'what  case  this  statute  shall  be  poor*s  rates.  —  Vide  also  Rei  v.  M  ickle- 

'°°<i<^«rcd  as  repealed  hy  the  17  O.  2.  field,  HUary,  25  CK  3.  pott.  pi.  S91. 

E  3 


3^  OVERSSERS  OF  THE  F^OH.  f  Cft  L 

But  the  «p.  71.  Rex  v.  Honldkch,  T.  T,  IS  &  14  0. 2.  Mfi5.2.  —  An  order 

poiDtment  c«ii-  fop  appointiDg  overseers  made  by  two  justices  was  retorned  by 
not  be coygrwaf  certiorari  into  the  court  before  the  next  Quarter  Sessions  was  beld, 
till  JSaHif"*  ^  ^^^^  there  was  no  opportunity  of  appealing.  It  was  roored 
9Ms«  juwiifiii,  that  it  might  be  affirmed,  unless  cause  was  shown  before  the  end  of 
Mil  wooid  the  Term. —  Sed  per  Curiam  :  This  seems  to  be  a  manifest  in- 
dqpriwrtr  justice,  and  au  attempt  to  take  away  the  benefit  of  appealing 
^^■^*?*^  •■  from  the  persons  who  are  entitled  to  it.  The  party  who  has  the 
apneST  ^^S^^  ^^  appealing  may  remove  it,  if  he  thinks  proper,  and  m 

{a)AHUfph^S*  was  Rex  v.  Harman.  (a) — The  rule  was  enlarged  till  the  next 

term,  when  it  came  on  to  be  argued  again.    It  was  stated,  that 
two  justices  within  a  month  after  Easter,  viz.  on  die  $th  of 
Aprilf  1740,  appointed  A  andi?  to  be  overseers  of  the  poor  rf 
Jr .,  and  it  being  notorious  that  they  were  not  within  the  act,  not 
being  householders,  it  was  intended  to  appeal  to  the  Sessions. 
Eight  days  afterwards,  viz.  Afay  6th,  the  justices  appointed  tvo 
new  persons,  who  acted  under  that  appointment,  and  both  their 
orders  were  removed  by  certiorari  before  the  next  Quarter  Sessions 
was  held.     In  Trinity  Term  last  it  was  moved  to  confirm  the  said 
appointment,  and  a  rule  was  granted,  which  was  enlarged  to  this 
,   term ;  and  it  being  again  moved  to  confirm  the  first  appointment, 
it  was  on  the  other  side,  in  support  of  the  second  appointment, 
'      prayed  that  the  rule  might  be  enlarged,  to  give  them  an  c^or- 
tunity  of  moving  to  quash  the'  certiorari^  because,  being bdbre 
the  next  Quarter  Sessions,  they  were  hindered  of  their  pririiege 
of  appealing.  —  The  rule  was  enlarged  accordingly. 
To  "*•**»  "P^"        72.  Rex  V.  m^her,  and  Rex  v.  Towill,  M.  T.  22  G.  3.  Ca/J.  185. 
^"^^'nrt       r"  ^-  ^'  *°^  ^'  ^'  ^^^^  appointed  overseers  of  Taunton  StMar^r 
whose  acts  you    in  the  borough  of  Taunton,  by  J.  i/.  and  T.  F,y  who  claimed  to 
complmin  are       be  mayor  and  justices  of  the  porporation  of  Taunton,    The  ptful^ 
justices,  it  9ofn  of  Taunton  St.  Mary  appealed  to  the  General  Quarter  Sessionsof 
"•^5"^°®^  the  county  against  this   appointment.     The  appeal  stated  that 
jj^[^"     **^      overseers  were  appointed  by  J.  if-  and  T.  JP.,  who  claimed  to  bo 

may  of  and  iustices  of  the  corporation  of  Taunton*  On  an  apped 
against  sucn  appointment  to  the  General  Quarter  Sessions  of  the 
county,  the  jurisdiction  of  the  Sessions  was  questioned  by  (a)  the 
respondents,  upon  the  ground  of  their  having,  as  a  corporate  bodji 
an  exclusive  jurisdiction.  In  order  to  prove  this,  they  produced 
to  the  Court  a  list  of  names  (in  which  number  were  those  of  J.  H* 
and  T.  F.)  as  members  admitted  into  the  body  corporate,  writtea 
in  a  book  usually  kept  by  the  town  clerk  for  such  purpose,  ia 
which  there  were  no  stamps.  No  evidence  was  ofiered  of  an  ad- 
mission of «/.  H.  and  T.  F.,  or  of  any  other  person  claiming  to  be 
of  the  body  corporate,  upon  stamped  paper.  — «  The  question  for 
the  opinion- of  the  Court  of  King's  Bench  was,  Whether  evideooe 
of  admission  upon  unstamped  paper  ought  to  have  been  received 
by  the  Sessions?  —  Lord  Mansfield:  There  can  be  no  appeal 
to  the  Quarter  Sessions  from  the  acts  of  persons  calling  theraselvei 
justiceSf  and  who  are  not  so.  If  persons  exercise  a  jurisdictioa 
who  are  not  entitled,  the  whole  is  a  nullity,  and  the  party  ainoed 
at  need  not  pay  any  regard  to  it.  —  Willes  J.  In  their  notiGe 

(tt)  That  the  SeasioHt  have  b  power    1  Sir.  SOU  imd  Il«x  «w  8locM4|  4  T.IU 
to  look  Snto  the  jmitdicttoti  of   the    ^1. 
justices,   see    Alt>rigfaton    v.    SkiptoA, 


SWT.  &]  or   THX  APPEAI'  AND  CKRTIORARI.  gg 

Aef  state  Uiem  to  be  justices.  —  Buller  J.  The  appeal  is  inade^ 

becsMM  tke  justices  have  appointed  upon  the  ground  of  jurjusdic- 

tioas  and,  at  the  hearing  of  the  appeal,  you  say,  they  have  no 

jsmdictioii.    You  have  concluded  yourselves.  —  Ashhurst  J* 

coDCttrring,  the  rule  was  made  absolute,  and  order  of  Sessions  Vide  l  Str.  900. 

quacbed. 

n.ResY.  Forrest,  H.  T.  29  G.  3.  3  T.  R.  38.  —  An  appeal  was  The  paruhum- 
mkto  tbe  Quarter  Sessions  by  «/.  A-  and  two  other  persons,  in  en>  ••  well  as 
&cyf  of  theiBselves  and  the  rest  of  the  parishioners  of  St.  P.,  *^  ovenMew 
agiiott  a  warrant  of  appointment  made  by  fov  justices,  of  T»  i^.,  "^^  ^y 
J.  P.,  and  one «/.,  to  be  overseers  of  the  poor  of  that  parish.    On  Appeal  to  the 
kariog  the  appeal  it  was  objected  by  the  respondents,  that  no  such  aewioiis,  under 
ippeil  from  parishioners  not  included  in  the  appointment  lat^  ^  the  43  Etii. 
which  objection  was  overruled.    A  rule  having  been  obtained  to  ^*  ^*  ^  ^* 
ahov  caase  why  the  order  of  Sessions  should  not  be  quashed,  it 
vai  contended,  that  nobody  kU.  the  person  toho  was  appointed  over* 
iter  could  appeal  under  the  43  Enz*  c,  2.  §  6.;  that  no  other  line 
sould  be  drawn,  otherwise  every  parishioner  might  appeal*  and 
ereo  upoa  separate  grounds ;  and  that  it  never  could  have  beeo 
the  iotSQtion  of  the  legislature  to  open  such  a  door  to  litisation* 
— Loao  KsNYON  C.  J.  The  clause  in  the  43  Eliz.  c.  2.  §  6.  is  con* 
ottved  in  the  moat  general  terms  i  it  enacts,  <<  that  if  any  person 
^  (ffcmns  shall  find  themselves  aggrieved,-  &c.  he  may  appeal.*' 
A  esse  may  reasonably  be  imagined  to  exist,  in  which  the  parish* 
iooen  would  feel  themselves  aggrieved  by  the  appointment  of 
wreneerg,  when  we  recollect  the  enormous  sums  of  money  which 
ft  received  for  the  relief  of  the  poor ;  as,  for  instance,  if  tlie 
magistrates  were  to  appoint  persons  who  were  insolvent*     The 
otvr  Judges  concurred,  that  no  doubt  could  be  entertained  on 
tiui  question.  —  Rule  discharged. 

74.  Rex  V.  Great  Marloto,  H.  T.  42  G.  3.  2  East.  244.  -^  A  rule   A  penon  im- 
vai  granted  in  the  last  terra,  calling  upon  the  prosecutor  to  shov  properlj  «p- 
awe  why  a  certain  warrant  of  appointment  of  J,  F,  to  be  one  of  pohitedoverMer 
4e  overBeers  of  the  poor  of  the  parish  of  G.  M.,  should  not  be  Jli^Jlfhudi*- 
Vnhed,  upon  notice  of  the  rule  to  be  given  to  the  said  «/•  F«-—  chai^jbutoa 
Lavrrncb  J.  The  jurisdiction  of  this  Court  to  examine  into  the  certiormri  the 
^ility  of  the  appointment  in  the  first  instance  may  arise  on  this,  ^<^  >^  ^ 
nat  if  there  were  a  proper  number  of  overseers  legally  appointed  ^'■<^*<*'®^  *J^« 
Wore,  according  to  the  provisions  of  the  statute,  a  subsequent  ^^  ^  <#«>• 
aypoHitinent  of  another  overseer  is  merely  void  ;  the  magistrates 
wag  Qo  jurisdiction  to  make  it.     And  the  want  of  jurisdiction  in 
the  Bttistrates  below  is  always  a  sufficient  ground  for  the  interfer** 
^  of  this  Court.  —  The  Court,  being  desirous  of  making  in* 
^iurj  how  the  practice  stood  relative  to  the  hearing  of  affidavits  in 
capport  of  objections  against  appointments  of  magistrates,  whlch« 
%NDQ  the  face  of  them,  were  good,  directed  the  matter  to  jstand 
aver:  aad  on  this  day,  after  hearing  cause  shown  upon  the  affi- 
ibvita*  in  answer  to  the  rule,  when  the  former  preliminary  objection 
*ia  also  insisted  on^  they  delivered  their  opinions.  —  Grose  J. 
V^  this  matter  was  first  mentioned,  I  thought  that. the  objection 
^^aold  have  been  nuide  on  appeal ;  but  I  find  now  that  the  appoints 
aeat  may  be  brought  hither  by  certiorari  in  the  first  instance*  for 
'^porpoae  of  facing  quashed.    And  upon  looking  into  the  affida* 
^  vmch  Hpon  inquiry  is  found  to  be  the  usual  practice,  the  ap« 
f^Qtmeiit  appears  to  be  bad  on  both  the  grounds  of  objection 
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tftken.-^LAWii&NCBj.  The  objection  to  loobmg  into  aifidatrts 
'Upon  each  a  Bubject,  for  the  purpose  -of  founding  an  objection  to 
tlie  appointment,  was  never  taken  before.     The  Bridgewater*^ 
^oaseS)  Rex'V^  Holhwnt/  and  others,  and  Rex  v.  Beale  ana  others, 
•'     E.  Sf  T,  14  (?.  S.  and  the  Miibfmme  Port  cases,  Rex  v.  Baunt&n 
and  others,  and  J7e'x  v.  Scott  and  others,  M.  8^  HA5G,%  were 
atl' motions  to  quash  appointments  of  overseers,  which  came  on 
4lpon  affidavits,  besides  the  cases  mentioned  at  the  ^ar.    I  find  rt 
«180  to  be  the  common  practice  with  respect  to  orders  made  by 
coramissioners  of  sewers.  —  Le  Blanc  J.  The  Court  ha«  been  in 
<lbc  habit  of  entertaining  niotrons  of  this  sort  on  affidavit;  which 
brings  the  question  to  the  validity  of  the  appointment  in  the  pre- 
sent instance. 
Aii«(ipolne.  ■'       75.  R€x  V.  Standard  Hilly    M,  T.  56G.S.  4Af*4' S.S78.— By 
mentbytwo      <)rder  of  two  justices,   two  persons  named  therein,   substantial 
i^^Uw^*'^'  iiouseholders  of  the  township  of  S.  H,  were  appointed  overseers 
poor,  may  be      ^  *^  pooT  of  the  said  township  ;  which  order  b{*ing  removed,  a 
removed  into      role  nisi  was  obtained  for  quashing  it.     The  affidavits  in  support 
this  Court  by      of  the  rule  set  forth,'  that   5.  H,  is  a  close  or  piece  of  ground 
cfWtoran',  with-  yrhhth  the  precincts  or  liberties  of  the  castle  of  JV.,  which  before 
aninsfu  to  Uie  ^^7^^^  ^^"^  ^^  '®^  out  in  gardens,  but  in  that  year  was  sold  by 
quarterceasions,  theDukc  of  N.y  the  Owner  of  vhe  castle,  and  then,  for  the  first 
and  this  Court    time  Kad  several  •dwelling-houses  built  upon  it.     Before  that  tirn^ 
will  go  into  the  the  high  constable  for  ike  hundred,  within   which  the  castle  is 
H^ion^pon^     situate,  used  to  issue  bis  precepts,  and  serve  them  at  the  lodge  of 
t^r  the*place'     *^®  cadjle,  and  obtained  returns  to  such  precepts  of  the  inhabi^ 
for  which  the      ^^^^  living  within  th^  .  precincts,  from  the  poFt«r  at  the  lodge, 
appointment  is    After  the  erection  of  the  houses  the  high  constable  directed  the 
madebeatown-  porter  to  attend  a  meeting  of  magistrates  for  the  comity  to  be 
*!f  •f'*^*'*       sworn  in  constable,  which  he  accordingly  did  in  September  1806, 
^rby\he^        and  was  upon  the  application  of  the  said  high  constable  appointed 
ii0i(layjts,  that     ^^  swom  in  constable  for  &  //.  for  the  year  ensuing ;  but  this 
it;s  nQt,;^od  be  was  done  without  the  knowledge  of  the  duke,  or  his  steward;  or 
Qot 'stated  to h^    any- of  the  inhabitants  of  S.  f/.,  who  refused  to  make  good  to  him 
guch,  or^t  U    payments,  which  he  had  made  to  the  high  constable  for  assise  and 
m^%Ti^M  •®*''***®  ^^^^*  returns  of  taxes,  &c.,  alleging  that  they  were  «ot 
^ill  quash  the     iiable  to  the  appointment  of  any  constable,  or  any  other  civil  or 
appointment. .     parochial  ofScer,  or  to  the  payment  of  any  «u€h  charges;  aod  in 
~~  '  eons^quenco  of  orders  from  the  steward,  a  constable  had  not  beea 

sworn  in  or  acted  since  April  1814.  S,  H.  and  the  castle,  witb 
all  its  precincts  and  liberties,  were  always  deemed  to  be  extra- 
paroehial,  and  no  part  of  it  was  ever  reputed  to  be  a  township  or 
viU,  or  assessed,  or  liable  to  be  assessed,  to  the  relief  of  the  poor, 
or  <iver  bad  a  constable,  or  overseers  of  the  poor,  or  other  civil 
officer,  appointed,  except  as  above  stated.  A  chapel  was  boiU  on 
8*  a*  by  private  subscription,  for  the  celebration  of  divine  servioe 
according  to  the  rites  of  the  church  of  England^  in  purauance  <if 
an  act  of  the  47th  of  the  King,  intituled  **  An  act  for^  erecting  a 
{<  obapd  on  certain  ^ctraparochial  land»  called  S*  //.,"  &c.  which 
act  contained  a  proviso  that  nothing  therein  should  extend  to 
laake.any  new  parish,  or  to  alter  or  affect  any  tithes,  Ac*  or  any 
rates,  taxes,  assessments,  or  other  payment  whatsoever.:  In 
answer  to  this  it  was  stated  upon  affidavit,  that  S.  /f.  now  consisted 
ef  more  than  seventeen  dwelling-houses^  occupied  by-substan^ 
hoineholders,  eligfble  to  sone  the  office  of  overseer,  andithat  there 
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'. were -i^BrtoiB  Other  houses,  there 'ocCQpi€!d  by  re0prectiA>le  hoUwB« 
keefiers*  and  other  buildings  in  progress,  and  the  nuinber  of  its 
inhaKMtants  was  upwards  of  14by  and  upwards  of  96  menial 
serrants  were  resident  there/ -^  Bllsnbobouoh  €.  J.  The  exteR* 
sive  consequence  to  which  a  decision  founded  upon  the  argument 
6f  to-day  woald  lead,  malces  one  pause,  and  require  that  it  should 
be  distinctly  stated  upon  the  affidavit  that  thisis  a  vrll  or  township  dt 
fiuto*  For  the  imraediate  consequence  of  our  holding  this  to  be  a  vill 
for  which  overseers  ought  to  be  appointed^  would  be  that  overseers 
must  be  appointed  for  all  inns  oi  court,  and  every  collegiate  or 
ecclesiastical  establishment,  which  would  work  a  great  alteration 
ia  the  hiws  relating  to  this  subject.  Thi«  consideration-  makes  me 
unwilling  to  pass  the  ancient  limits,  unless  warranted  by  positive 
aiidavit  ;and9  therefore,  until  I  find  it  stated  that  this  is  a  vill,  I 
aball  defer  coming  to  such  a  conclusion  as  may  lead  to  so  exten- 
sive a  consequence. —  Le  BLiipc  J.  Where  we  see  that  tlie  order 
whu;b  \%  removed  into  this  Court  has  been  made  without  any 
finindation  to  support,  I  think  we  ought  to  quash  it,  without  giving 
•the  parties  the  opportunity:  of  going  to  the  sessions.  1  cannot  find 
any  thing  in  the  affidavits  that  justifies  the  calling  this  either  a 
towBshipy  hamlet,  or  vil),  for  the  place  appears  to  be  part  of  the 
old  castle  of  Nottingham.  The  Court  then,  1  think,  is  bound  to 
interfere  in  the  first  histance,  and  save  the  parties  from  the  chanoes 
ef  what  might  happen  at  the  sessions*  -^  Order  qxiashed.  • 

76.  Rex  v.  Gordon^  E.  T.  58 0. 3.  1  B8^A.  524..^  A  mandamus  Wherea  tHiHsh 
had  issued  on  the  application  of  the  churchwardens  and  overseers  foniained  with- 
of  the  parish  of  W.  B.j  in  the  county  of  WUts,  commanding^,  |" '^*f  * 
mayor  of  the  borough  of  fV,  J5.,  and  also  a  justice  of  the  peace  ca!^xSn^e  "^ 
within  the  borough,'  to  uliow,' confirm,  and  sign  a  rate  or  assess-  with  it,  and  the 
neat,  made  by  the  churchwardens  and  overseers  of  the  parish,  for  mayor  of  the 
the  relief  of  the  poor  of  the  parish  (the  borough  lying  within  and  borough,  on  « 
being  part  and  parcel  of  the  parish),  and  which  rate  had  been  rctunitoa 
aiiowed  by  two  justices  of  the  peace  for  the  county,  as  to  so  much  allowing  a  poor 
as  respected  that  part  of  the  parish  vvhich  lies -without  the  borough,  rate,  made  by 
and  which  had  been  tendered  to  the  defendant  as  such  mayor  and  the  church-, 
jttiticey  to  be  by  him  confirmed,  allowed,  and  signed,  as  far  as  '•'•rden^aod 
related  to  the  borough,  and  which  he  had  refused  to  do,  to  which  °  h^ofr'^Kdi 
niandaaiu8  the  following  return  was  made  :  That  the  borough  of  stilted acustoio 
W*xB*  is  an  ancient  borough,  consisting  of  a  mayor»  two  aldermen,  which  had  ex- 
and  twelve  capital  burgesses j  and  that  the  mayor  and  two  aldermen  isted  since  the' 
are iiKtices  of  the  peace,  within  the  same;  that  the  borouffh  lies  ^^^*:^^^'[ 

_:»w: J   • *  J1..1 1  ^c   *i :^i r  nr    n .1  *.°..*  ^1 of  a|>pOlDllnr' 


withtaand  is  part  and  parcel  of  the  parish  of  W.  j3.,  and  that  the      Vte  hurefc- 

nat  ef  the  parish  is  not  nor  ever  was  within  the  borough  or  its  v^udensand 

ii^erties;  that  the  whole  parish  of  fT.  B*  lies  within  the  division  overseers,  and 

er  himdred  of  K- ;  that  the  mayor  and  aldermen  of  the  borough,  of  making  sep*. 

.ever  aince  the  43  Eliz^t  have,  been  accustomed  to  appoint  the  over-  ^J"^^ 

Mas.  of  that  part  of  the  parish  lying  within  its  liberties  to  act  ^r  i[^ftj^^^0' 

Ihe  borough,  and  that  the  justices  of  the  county,  acting  for  the  parts  of  the 

•division  of  K.f  have  always  appointed  the  overseers  of  the  poor  for  psrirfi  which '  - 

ihaepsirt  of  the  parish  lying  without  the  boroagh»  and  that  these  Isy  wfthoiitth^ 

latter  t>ve»eer8  have  always  been  accustomed  to  make  separate  ^^?"^jj!^'*^ 

litea  and  assessments  for  the  relief  of  the  poor  of  that  part  of  the  ^l^^^^^^^  • 

pariah   (ying  without,  th^  borough,  and  the.. overseers  for  the  wasinysHd,ana 

boMHigh  to  .josafce  separate  rates  also  for. the  relief  of  the  poor  of  aie  return  was' 

•the  iMirt  of^tbe  parish  lying  within  the>ba>ough*   >The  return  then  quashed  accbfd. 

■  .TO.  ingljr. 
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B.C  1 
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(a)  10  Mod.  8. 

Aniiid^Dtare 
^appraolio9- 
flhilV  made 
1797»  baviog 

.only  faj  009 
OTerwerof  dao 
iVpellaiit 


Stated  l^iat  tbe  defendalit  was  mayor  of,  and  one  of  the  jostioeiflf 
the  peace  for  the  borouffh,  but  not  for  the  coun^r,  and  thai  the 
rate  in  question  was  made  by  the  cfaurchvardens  of  Ihepansli,  aid 
hj  the  overseers  of  the  poor  appointed  by  the  justices  of  tb 
county  for  that  part  of  the  parish  lying  voUkoui  the  boroagh,  mi 
that  the  rate  was  made  by  them  only,  and^for  the  relidf  of  the 
whole  of  the  poor  of  tlte  parish,  to  be  levied  on  the  whole  of  the 
inhabitants;  and  that  certain  persons  therein  mentioned  vere^ 
before  the  making  of  the  rate  in  question,  overseers  of  tbe  poor 
of  the  borough,  and  as  such  had  tendered  to  the  defendsnt  a  nte 
duly  made  by  them  as  such  overseers,  for  the  relief  of  tbeooorof 
that  part  of  the  parish,  lying  within  the  borough,  and  that  oe  had 
allowed  and  confirmed  that  rate  which  was  published  and  collected 
from  that  part  of  the  parish  lying  within  tbe  borough ;  and  ap- 
plied towards  the  relief  of  the  poor  there.  And  that  for  thoe 
reasons  he  had  not  allowed  and  confirmed  the  rate  m  question.-* 
Lord  Ellbnborough  C.J.  The  9th  section  of  tbe4Sdof  £&• 
specifies  and  enumerates  many  acts  that  may  be  done  aepantt^ 
where  a  parish  is  partly  within  a  town  corporate  and  partly  with- 
out; but  it  does  not  mention  the  act  of  making  rates.  Nowtha 
of  itself  afibrds  a  very  strong  presumption  that  the  legislature  o(B- 
templated  the  making  of  one  entire  rate  for  the  parish;  aad, 
besides  that  section,  after  directing  in  what  way  the  churchwardesi 
and  overseers  are  to  be  appointed,  enacts  expressly  tliattbe^shai], 
without  dividing  themselves,  execute  their  office  in  all  places 
within  the  said  parish.  That  shows  distinctly  that  one  rate  only 
for  the  whole  parish  must  be  made,  and  prohibits  the  makiDg  of 
separate  rates  by  the  separate  bodies  of  churchwardens  and  ove^ 
seers,  as  has  been,  according  to  the  custom  stated  in  this  return, 
done  within  this  borough.  Notwithstanding,  therefore,  the  case 
cited,  I  think  that  this  return  to  the  mandamus  is  bad,  and  that  t 
must  be  quashed.  — *  Return  quashed. 

IX.  Evidence  of  Appointment 

77.  Rex  V.  Amoldy  T.  T.  4  G.  1.  Str.  101 Indictment  again* 

defendants,  for  that  they  being  churchwardens  and  two  otheit 
overseers  debito  modo  appunctuat^  did  refuse  to  join  ^^^^. 
overseers  in  making  a  poor's  rate.  And  the  Chief  Justicb  h^ 
the  prosecutor  to  show  an  appointment  of  tlie  overseers  under  the 
hands  and  seals  of  two  justices,  as  tbe  statute  requires.  ^^^ 
rejected  parole  evidence,  because  he  said  it  must  be  pl^"^ 
that  he  might  judge  whether  it  was  a  sufficient  appointment  He 
quoted  WUloughby  v.  Dixey^  where  a  will  entered  in  the  spiHtua 
court   books,  to  be  delivered  out  to  the  executor,  was  refused  tO 


be  read,  till  application  and  refusal  of  the  executor  was  P^^)^ 
And  the  same  in  Sir  Edward  Seymours  as  to  a  deed.(fl)  — *■* 
defendant  was  acquitted. 

78.  Rex  V.  Stoke  Gdding,  Af.  T.  5SG.S.  IB.S^  A.  17S.--R«; 


inaenture  ot  apprenticeship,  by  which  the  pauper  was  douuu 
Hie  parish  of  O.  in  1797,  to  F.  a  of  S.  O.,  and  under  which 
served  six  years  and  a  half.    To  this  indenture  the  respojw^^ 
objected,  that  it  was  signed  by  one  churchwarden  and  oae  0^' 


Sicr.9.]  EviBjncB  of  APPotvrimfT*  ijg 

net  mfyi  and  to  thaw  that  only  odo  oreneer  bad  been  appoiiited  psriah,  the 
for  tkt  jrear  in  which  the  indenture  was  executed^  they  called  for  respondeat 
tlie  appoiiUmtnis  of  overseers,  having  before  given  the  appellanta  |^*',**^  '*'*^ 
MCice  to  produce  all  vestry  books  and  writings  in  their  custody  or  |,J^  ^^  ^"^ 
pover,  toaching^the  appointments  of  overseers  of  the  poor  for  the  piTJm,|  f^ 
pvitb  of  0^  and  particularly  the  appointmenit  of  the  overseers  year,  celled 
for  tkejears  1796,  1797,  and  1798.    One  parish  book  was  pro*  upon  the  a|»pel. 
doMiL  It  did  not  apply  to  the  year  1797.    That  was  the  only  ^•■•?P»«tuce 
M  in  existence.     The  parish  ofltocr  who  produced  it  swore  ^J^^JJ^ST  *^ 
tk((. DO  sspotft/men/^  were  kept.     The  respondents  then  caUed  a  (bevmg  gitea 
witnett,  wflo  bad  lived  in  O.  for  seventeen  years,  inclndiii^  the  them  noSce  to 
jeirl797,  and  had  served  the  office  of  overseer  five  or  six  t^ea ;  produce  ell 
Ik  uoA  there  was  only  one  overseer  in  those  years,  and  never  was  ^'^^^  '"^ 
more  tfasn  one  overseer.  To  this  it  was  objecte<l,  that  the  ap|>oint*  uUoff^^Jrto) 
meoti  being  in  writing,  parol  evidence  could  not  be  admitted*  one  book  onlj ' 
Hie  Court  were  of  this  opinion. — Lord  Ellbnborouoh  C.  J«  wet  produce^ 
llie  quodon  is,  whether  the  justices  below  have  done  wrong  in  endthetwes 
Rjectiog  the  parol  evidence.   This  is  clear,  that  the  parol  evidence  ??l?^  'Sf  Jf" 
cwldoot  be  admitted  until  the  case  was  ripe  for  the  admiasion  of  i^^^  U^  remn^ 
wooodary  evidence ;  now  it  could  not  be  considered  as  ripe  for  dents,  not^ 
tluit  pwpoie,  until  the  parish  of  S.  G.  had  exhausted  all  the  pro-  lieving  taken 
po  metai  of  procuring  the  primary  evidence.     Have  they  aone  ^oy  meeni  to 
ftkii?  Krtt,  as  to  the  appointment  itself,  they  gave  a  notice  to  the  ^.^"^  ^th^ 
pviib,  and  supposing  the  parish  had  the  actual  custody,  that  ^|!^^^^\i^ 
notice  would  have  been  sufficient,  but  that  does  not  appear.   Have  aelf,  (who  miui 
l^y  then  the  legal  custody  ?  Certainly  not ;  for  the  legal  custody  be  presuned  to 
V  in  the  officer,  who  is  the  person  most  interested  in  the  instru-  baTetbecuttodj 
nent,  and  who  requires  its  production  as  a  sanction  for  those  acts  ^  '^  origiaal 
»hich  he  may  be  called  upon  to  do  under  its  authority.     Now  22?^^|^^^- 
^  there  has  not  been  any  notice  to  the  overseer  himself.    The^  tied  to  give 
woe  certain  of  him,  and  through  him  they  might  have  made  their  secoodarjen- 
^7  to  procuring  all  the  others,  if  more  than  one  had  been  ap-  dcnceof  its 
powted.    I  think,  therefore,  that  as  in  this  case  there  has  been  an  contents. 
onuHQD  of  the  means  of  exhausting  the  primary  evidence,  recourse 
cofdd  not  be  had  to  that  of  a  secondary  nature,  and  therefore  I 
caonot  feel  or  satisfy  myself,  that  the  sessions  have  not  done  right 
!>  rejecting  it* — Bayley  J.     The  party  here  had  not  entitled 
t^Kmselves  to  go  into  the  secondary  evidence.     This  is  a  removal 
^  ^.  G.  to  O.,  S.  G.  relies  on  a  birth  settlement,  in  answer  to 
*^  the  other  party  set  up  a  service  under  an  indenture  in 
&  G.;  that  indenture  purports  to  be  signed  by  one  overseer  only ; 
^  win  do,  unless  it  appear  that  more  than  one  was  appointed, 
^c  OTeneer  is  name<l,  he  is  not  called,  how  is  the  Court  to  know, 
whether  more  than  one  has  been  appointed  ?    For  that  purpose, 
^  must  look  at  the  appointment  itself;  that  ought  to  be  in  the 
F*icttioD  of  the  party  to  whom  it  was  given,  for  whom,  and  whose 
ttti,  it  was  to  be  a  justification ;  they  ought  to  have  applied  to 
"O;  if  he  had  been  called*  or  if  they  had  been  entitled  to  give  his 
^uct  in  evidence,  that  might  have  done ;  it  would  not  have    « 
Wen  necessary  to  have  called  in  aid  the  statute  54  G. 3.  c.l70« 
^i*c&Q8e  non  constat  that  the  overseer  of  the  year  1797  was  overseer 
j^,  and  one  of  the  parties  to  the  appeal.     If  the  appointment 
*^  been  produced,  and  on  the  face  of  that  it  had  appeared  that 
^J  one  overseer  had  been  appointed,  that  might  have  thrown  the 
^^  on  the  other  side.    In  the  absence  of  any  proof  of  this  kind, 


it  seems  tome  'that  the  setondarj  evidence  was  not  admwiible; 
-  —-Abbott  J.  I  am  of  the  same  opinion.  Hie  material  qucAfflD 
at  the  hearing  of  this  appeal  was,  whether  tn  the  year  1797,  one 
person  had  been  appointed  overseer,  or  more  than  one ;  it  wss  far 
the  interest  of  S.  G.  to  contend  that  only  one  had  been  appointed. 
As  the  act  requires  more  than  one,  the  Court  must  presume  thsl 
the  skct  has  been  complied  with.  The  Sessions,  therefore,  were  ' 
justified  in  presuming  that  there  were  more  than  one,  onkn 
S,  G.  showed  that  only  one  had  been  appointed.  The  ordisary 
proof  of  this  is  the  appointment  itself;  that  is  not  produced ;  |uia 
the  question  is,  whether  S.  G.  have  done  enough  to  dispense  irith 
its  px>duction ;  the  step  they  took  was  to  give  notice  to  the 
parish-officers  to  produce  it.  Now  the  appointment  is  not  kept 
m  the  parish-chest ;  the  fact,  as  it  appears,  is,  that  it  is  never  k^ 
there  I  think,  therefore,  that  the  notice  was  not  sufficient ;  they 
might  have  applied  to  the  one  overseer ;  but  they  did  not  take  anj 
step  to  that  effect ;  whether  be  was  living  or  dead,  or  where,  be 
was  residing  if  living,  does  not  appear.  It  seems  to  me,  tberefoiti 
that  the  parish  of  S.  G.  have  not  taken  such  measures  as  vere 
necessary  in  order  to  let  in  the  secondary  evidence.  ^  Holboyd  J* 
The  law  presumes  the  appohUment  to  be  in  the  custody  of  poaie 
of  the  overseers,  who  are  responsible  for  all  the  acts  done  under 
it ;  notice,  therefore,  should  have  been  given  to  the  party  in  whose 

custody  the  law  places  the  appointments  that  has  not  been  done; 
the  decision  of  the  Sessions  therefore  was  right —  Order  of  Sessioos 
confirmed. 
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poor's  rate. 


r  The  Statutes  relating  to  the  Poors  Rate. 
II  Of  the  Makingy  Aitowingy  and  Publishing  the  Rate. 

III.  For  what  Time  the  Rate  matf  be  made. 

IV.  In  what  Place  the  Property  shall  be  rated. 

V.  far  what  Purpose  the  Rate  may  be  made. 

VI.  In  what  Proportion, 

Vll  Of  the  Persons  and  Property  liable  to  be  rated. 
VIIJ.  Of  levying  and  distraining  for  the  Rate, 
IX.  Of  the  Appeal  J  and  Jurisdiction  of  the  Sessions* 
'  X.  Of  the  Certiorari. 

\.  The  Statutes  relating  to  the  Poors  Rate. 

See«late.4S£/iz.  c.  2,  $  1.8.  I3&  14  Car.  2.  c.  2.  §«2.  17  G. 2. 
c3.§l,2,S.  17G.2.  C.58.  §13,14,  15.  52G.3.  c,73. 
5*6\3.c.l70.  §11, 12. 

11.  Of  the  Makings  Allowing^  and  Publishing  the  Rate. 

79.  Ihe  allowance  of  the  poor's  rate  required  by  43  Eliz.  c.  2.  Tbe  nte  must 
il.  is  to  be  understood  of  two  justices  out  of  sessions;  for  the  be  allowed  by 
Sessions  have  no   original  poner  to  order  an  assessnicnc  to  be  twq  justices, 
■ade,  but  only  if  it  come  before  them  by  way  of  appeal.  ^^  ^X*  ^^^v 

80.  Liddleston  v.  the  Mayor  of  Exeter ^  9  IV .  3.  Foley ^  18.  —  A  Theoveneert^ 
fsaniamus  was  granted  to  the  justices  of  the  peace,  a<»d  to  the  «  distinct  jurie- 
diorchwardens  and  overseers  of  the  poor  for  the  precinct  of  the  **"^"J*'f* 
ctthedral  church  at  Norwich^  which  is  a  distinct  jurisdictioui  to  J^*  "ac.* 
n>ib  rates  for  the  relief  of  the  poor.  Comb.  42«. 

81.  Tawneys  Case,  H.  T.  2  Ann.  SalLSSl.  Ld.  Ray.  1013. —  The  overseert, 
^  Holt  C.  J.      The   churchwardens  and  overseers,  with  the  with  the  cod- / 
^rmation  of  the  justices,  may  order  a  sum  of  money  to  be  firmation  of  tfa« 
k^ed  for  the  relief  of  the  poor,  without  the  concurrence  of  the  J»»dces,  may 

'^-«».  ri:Ar 

c<>°CBnnce  of  the  parishioners.    SC.  Holt,  579  8  Mod.  9^7.    3  Ld.  Ray.  1013.  and  the  S.P. 
'«»*«wiby  Etre  J.,  in  Q.  r.  St.  Michael's,  Comhill,  T.  T.  9  Ann.  Vin.  Abr.  425. 

82.  Cobbet  v.  Mary  St*  Lincoln  s,  16  Vin*  Abr.  425.  —  The  or-  The  order  need 
<fcf  Deed  not  set  forth,  that  the  justices  allowing  the  poor's  rate  not  state  tl»t  the 
*ffe  dwelling  in  or  near  the  division  where  the  parish  lies.  ^ill*!r"-  *'*  ^ 

83.  Rex  V.  Uttoxeter,  E.  T.  5  G.  I.  Mr.  Ford's  MSS It  was  xL  X'^-we 

fudged  that  the  allowance  of  the  poor's  rate,  by  two  jU|»tice8»  ia  ^f^l  i^^T* 
•«ely  a  ministerial  act.  nte  is  a  minis» 

terial  aci.    3  Doug,  on  £lect,  14&  in  notis. 

^  Rex.  y.  Justices  of  Dorchester,  M.  T.T  G.  i.  Sir.  S9S.—  Thejuttkta'  ' 
^^f^mus  was  issued  to  the  defendants  to  sign  a  poor's  rate  allowattca  ol*^ 
"*fc  by  the  churchwardens  and  overseers.   .  Before  the  return  a  S2L!.!l!?*il 


BMtioQ  was  made  to  supersede  it,  for  several  objections  to  the  g^jy, 
f^mewof  the  rate,  and  that  thiswpold  be  better  for  the  popr 
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82. 

1  Sid.  377. 


And  if  the 
Ofgrtecrg  refuse 
to  make  a  rate 
where  it  is  ne« 
ccssarj,  they 
naybeooin- 
pelled  bjr  man- 
damtu. 
Foley,  19. 


for  the 
county  cannoi 
allow  a  rate 
made  by  over- 
seers of  a 
borough* 
9  Burr.  S.  C. 
40S. 

Cald.  136. 
Bee  pott  f 
**  Appeal. 
Justices  may  be 
compelled  by 
mandamus  to 
allow  a  poor's 


»i 


1  Sid.  377. 

A  poor's  rate 
must  he /m^ 
lu&Ai  in  the 
churdi  on  ike 
next  Sundi^ 
afier  it  is 
allowed, 
fiee  this  case 
more  fully 
stated^  pofi, 
pi.  868. 


A  poQr*nle 
must  show 
upon  the  Cmm 
of  it  in  respect 


than  to  reserve  the  debate  of  them  for  a  formal  retarn.^SED 
PER  Curiam  :  Th^  two  justices  are  necessary  to  sign  the  rate 
only  by  way  of  form,  for  the  churchwardens  and  overseers  hate 
the  power  of  making  it ;  and  whether  it  be  a  fair  rate  or  not,  is 
proper  for  the  jurisdiction  of  the  Sessions,  and  was  never  intended  | 
for  our  examination.  —  Hie  supersedeoi  being  denied,  the  justices 
returned,  that  they  could  not  allow  the  rate»  it  not  being  a  just 
and  proper  rate.  —  The  Court,  having  before  given  their  opinioa 
of  this  upon  the  motion,  ordered  an  attachment  against  tke  jos- 
tices,  who  thereupon  returned,  that  they  had  allowed  the  rate. 

85.  Rex.  V.  Barnstaple f  H.  T.  2G.  2.  1  Barnard,  137. -On 
an  application  to  the  Court  of  King's  Bench  for  a  mandatajix  to  be 
directed  to  the  overseers  of  the  poor  of  B.,  conmianding  them  to 
make  an  equal  rate  —  the  Court  observed  that,  although  ^ey 
would  not  grant  a  mandamus  to  make  an  egu€U  rate,  theyjpigbt 
well  grant  a  mandamus  to  make  a  rate  in  general,  on  an  amdant 
being  produced  that  a  rate  is  wanting ;  for  this  Court  is  the  pro- 
per jurisdiction  to  make  laws  to  be  put  in  execution. 

86.  Rex  V.  FM^,  T.  T.  27  &  28  G.  2.  MSS.  —On  a  mtk- 
mus  to  the  j.u8tice8  of  W.  B.  to  allow  a  rate,  they  returned,  that 
ever  since  the  43  Eliz»  c.  2.  the  justices  had  appointed  four,  three* 
or  two  overseers  within  that  part  of  the  parish  which  lies  withai 
the  bprough,  and  that  they  had  always  made  rates  within  their 
jui^sdiction ;  then  they  say,  that  the  rate  was  offered  to  them 
made  by  overseers  appointed  by  the  justices  of  the  county  and 
not  of  ike  boroughs  —  Per  Curiam  :  The  return  must  be  con- 
firmed, (a) 

87.  Rex  V.  Edwards,  T.  T.  7  G.  3.  1  Blac.  Rep.  637.-'^H^ 
defendants  were  justices  of  the  peace  of  St.  Ives,  and  bad  evadei 
the  signing  of  a  poor's  rate,  in  obedience  to  a  writ  of  mandamfSt 
by  keeping  oat  of  the  way,  so  as  not  to  be  served  with  the  writ; 
and  an  attachment  was  granted  for  a  contempt. 

88.  Rex  V.  Nevocombe,  T.  T.  31  G.  3.  4  T.  R.  368.  — Ajwor's 
r§te  had  been  made  for  the  parish  of  H.,  but  it  was  not  published 
until  the  third  Sunday  after  it  was  made.  It  was  contended  that, 
as  the  statute  17  G0O.  2.  c.  3.  requires  the  parish*officer  to  give 
notice  in  the  church  of  every  rate  for  the  relief  of  the  poor,  ai* 
lowed  by  justices  of  the  peace,  the  next  Sunday  after  tbe  same 
shall  have  been  so  allowed,  and  enacts,  *<  that  no  rate  sball  be 
"  esteemed  or  reputed  valid  and  sufficent,  so  as  to  collect  and 
**  raise  the  same*  unless  such  notice  shall  have  been  given ;''  this 
rate  was  a  mere  nullity,  and  the  justices  could  not  be  compelled 
by  mandamus  to  grant  a  warrant  of  distress  for  the  noA-pajmeat 
thereof.  On  the  other  side  it  was  contended  that  the  object  it 
the  act  was  only  to  guard  against  secret  and  clandestine  rates,  aad 
that  the  publication  of  this  rate  on  the  Mrd  Sunday  made  it.tf 
notorious  to  the  inhabitants  as  if  it  had  been  published  on  the  jifi^ 
Sunday  after  its  allowance.—  But  the  Court  held,  that  the ratt 
was  for  this  reason  invalid ;  and  that  it  was  a  radical  defect  ia  the 
rate  itself,  which  nothing  could  cure. 

89.  Rexv.  Aire  and  Calder  Navigation,  E.  T.  5G.4.  2^.4'  ^ 
713.  —  Upon  an  appeal,  by  the  undertakers  of  the  Aire  and  Cdda 
Navigation,  against  a  rate  or  assessment  made  for  relief  of  t|iepo0 

(a)  But  see  Rex  v.  Gordon,  ante,  pi.  176* 
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oflktoirasiiiqpof  C.tbeSeMkm«c<»nfirmedth6rateySubiM  oTwlMt. 

opiftioo  of  Uw  Courtf  upon  the  following  case.     On  tm  into  in  party  tha 

qoeitiM  bemg  produced,  it  appeared,  that  the  property  in  respect  ">*"*  >*  "^ 

of  which  the  defendants  were  rated  was  specified ;  bat  with  respect  ^^.^If^i^^ 

to  afl  the  other  individuals  charged  thereby,  it  altogether  omitted  J[^j  (j^^tS^ 
to  stite  the  property  in  respect  of  which  they  were  rated.    The 
fim  of  those  assessments  was  as  follows : 

occupier,  rate,  assessment, 

Mton  Joseph;  I/.  Ss.  9d.  ;  2^.  IQd. ; 

isA  all  other  assessments  were  in  a  similar  form.  It  was  objected, 
diit  it  should  have  appeared  by  the  rate,  in  respect  of  what  pro- 
perty the  assessment  was  made,  and  that  objection  was  specificially 
pointed  out  hy  the  notice  of  appeal.  The  sessions  overruled  this 
objection,  sabject  to  the  opinion  of  this  Court.  The  case  then 
aet  out  the  discussion  which  took  place,  as  to  the  liability  of  the 
defeodants  to  be  rated  in  respect  of  the  property  for  which  they 
tere  charged ;  but  it  became  immaterial,  as  the  Court  decided 
Aecaie  upon  the  first  point. — Abbott  C.  J.  The  objection  to  the 
fina  of  the  rate  is  decisive.  If  any  person  wished  to  appeal,  on 
the  ground  that  another  was  under-rated,  how  could  he  tell  in 
lopect  of  what  property  the  rate  was  imposed  ?  —  Order  of 
Mmona  quashed. 

III.  For  xohat  Time  the  Rate  fnay  be  made. 

».  Tracy  v.  Talbot,  T.  T.  3  Ann.  before  Holt  C  J.  Ni.Pru  Salk.  ^oo€^  't^em- 
532.— An  inhabitant  cannot  be  rated  for  the  whole  quarter,  for  ^j^JJb**^ 
poor's  rates  are  to  be  assessed  monthly  by  the  statute ;  for  by  this  qiMiter. 
■eassaman  cannot  move  in  the  middle  of  a  quarter  but  he  must  be  a  c.  6* Mod. 
tsice  charged ;  but  the  jury  said,  the  custom  was  otherwise,  (a)  SM. 
-And  now  by  17  G.  2.C.S8.  when  any  person  shall  come  into  or  Holt,  581. 
occopur  any  premises  from  which  any  person  assessed  shall  be  ^ 
renoved,  or  which  at  the  time  of  making  the  rate  was  empty, 
B*^  person,  so  removing  or  coming  in   shall  pay  the  rate  m 
pi^ilMrtion  to  his  respective  occupation.  The  poor's  nte 

91.  Rex  V.  Litlleporty  H.  T.  6  Ann.  6  Mod.  97.  —  In  the  argu-  ought  to  be  ••. 
^t  of  this  case.  Holt  C.  J.  observed,  that  there  ought  to  be  S!^a2k?5Sl'. 
t  mnuhljf  rate,  because  possessors  are  to  pay,  and  possessions 
fi«qaently  change.  The  poor'i  rmte 

^  Overseers  of  Bishopsgate  v.  Beccher,  M.  T.  7  G.  1 .  8  Mod.  10.  ought  not  lo  be 
— THe  churchwardens  of  the  parish  of  B.  made  a  tax  for  the  made  for  a 
'^Kef  of  their  poor  for  a  tohole  year,  which  amounted  to  600/.  w*«fey«»*- 
^  upward,  when  they  should  have  made  only  a  quarterly  tax, 
"^  the  same,  through  inadvertency,  was  confirmed  by  Alderman 
^f^dier^  who  was  alderman  of  that  ward;  and  afterwards  he, 
^'ng  that  the  churchwardens  might  collect  the  whole  sum,  and 
^e  lome  ill  use  of  it,  refused  to  grant  a  warrant  to  distrain  for 
^  tax:  whereupon  the  churchwardens  moved  the   Court  of 
^'i  Bench  for  a  mandamus  to  compel  him  to  grant  his  warrant, 
*^  obtained  a  rule  for  him  to  show  cause  why  a  mandamus  should 
^  be  granted.    The  alderman  at  another  day  showed  all  the 

(>)  S^  C.  cHed  Vin.  Abr.  425.  where  it  is  nid,  that  an  oveneer  may  ittake  at 
^  nkn  u  be  will  ^  and  when  allowed  by  two  justices  will  be  good. 
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■  .  nMiitters  h^roreroientioned  for  cause,  &c. ;  at\d  a  eu1«  wMmad^, 

that  he  should  grant  his  warrant  to  distrain  for  the  tax  for  wu 

quarter  of  a  year,  and  no  more ;  for  he  could  not  confirm  this  tax 

m  party  it  must  be  for  the  whole  or  for  no  part. 

Powf^tnttecan-       93.  Stevens  y.  Evans,  E.  T.    1  G.3.  2  J5«rr.  1152- —  On  12lh 

luft  be  mad*        April,  1759,  an  assessment  was  made  and  allowed,  at  a  vestry  of  the 

§or  Haifa i^r.    inhabitants  of  the  parish  of  JF.,  to  reimburse  5.  D..  the  overseer,. 

the  monies  laid  out  in  the  half  year  ending  on  Easier  Mondajf 
then  next  ensuing  the  date,  for  the  necessary,  relief  of  the  poor 
of  the  said  parish,  which  assessment  was  allowed  by  the  justices. 
On  a  special  case  reserved  for  the  opinion  of  the  Court  of  KiOg« 
Bench,  it  was  inter  alia  objected,  that  this  was  a  rate  made  for 
half  a  year,  ending  on  Easter  Monday  next,  whereas  a  rale  can- 
not be  made  for  longer  than  a  month,  6  Mod,  97.  2Sfl/^.53l.— 
Mr.  Justice  Wilmot  said,  he  believed,  that  whatever  ih  law 
might  be,  the  practice  was,  not  to  make  their  rates  monildy* 
Poor's  rate  94.  Rex  v.  Overseers  of  St,  George* s,  Middlesex,  £.  T.  IOCS. 

need  not  be        g  BL  Rep.  694'.— ^Motion  for  a  mandamus  to  make  a  monthlif  r&te 
made  moothly.    ^^^^  ^^  ^^y^^^  ^^  ^j^^  p^^^^  ^^^  ^^^^^  being  now  made  quarterly. 

There  had  been  an  appeal   to  the    quarter  sessions  against  the 

Quarterly  rate,  which  was  discharged  with  costs.  —  PerCuuiam; 
discharge 'the  rule. 
A  poor*!  rate'         95.  Durrant  v.  Boys,  H.  T.  36  G.  3.  6  T.  R.  580.  — The  case 
made  lor  «ur        stated  that  it  had  been  usual  in  Sandhurst  to  make  two  assess- 
mmuks  pratpec-  nients  in  a  year  for  the  relief  of  the  poor,  viz.  one  soon  a^r 
sle'acfmaf     Easter  and  the  other  soon  after  Michaelmas,  although  in  some  years 
^  ''*'^*    a  third  assessment  had  been  made ;  that  the  rate  in  question  waa 
made  an  the  2d  of  October,  1794' ;  and  though  it  does  not  purport  to V 
have  been  for  any  particular  time,  was  in  truth  intended  by  tbft; 
overseers  and  understood  by  the  justices  to  have  been  intended  for. 
six  months  prospectively.  —  Loud  Kenyon  C.  J.   Tlie  principal* 
objection  that  has  now  been  made  is,  that  the  rate  is  bad,  becsQW^ 
it  IS  a  prospective  rate  ;  in  order  to  prevent  any  mistakes  thit 
may  hereafter  arise  in  other  cases  from  a  supposition  that  tha 
objection  is  well  founded,  it  is  necessary  to  declare  that  a  pro- 
spective rate  may  unquestionably  be  good.     Every  person,  whoil- 
conversant  in  matters  of  this  kind,  knows   the   impossibility  of, 

■  foreseeing  and  providing  for  every  expence  that  may  arise;  and 
therefore  a  rate  may  be  made  prospectively;  not  indeed  wantoiilf», 
but  such  as  is  adapted  to  the  probable  exigencies  of  the  patisn. 
But  here  I  desire  to  enter  my  protest  against  deciding  on  the 
practice  of  making  rates  in  this  parish,  as  was  suggested  in  the 

(a)Jku,  pi.  93.  case  of  Stex^ens  v.  Evans  (a)  ;  because  this  question  arises  on  a  sta- 
tute made  within  time  of  legal  memory;  and  in  construing  nn  act 
of  parliament  we  cannot  decide  on  the  practice  that  may  ha»f 
obtained  in  any  particular  parish,  for  then  there  would  be  different 
constructions  of  this  law  in  different  parts  of  the  kingdom.— 
Grose  J.  The  question  here  is,  Whether  the  overseers  excecW 
their  jurisdiction  in  making  this  rate  ?  Nothing  appears  on  v^ 
face  of  the  rate  to  show  us  that  they  did ;  but  the  plaintiff  h» 
resorted  to  the  usage  of  the  parish  to  prove  that  this  was  intended 
to  be  a  prospective  rate.  Even  if  It  had  appeared  on  the  rate 
Itself  that  it  was  made  for  six  months,  I  do  not  think  it  would 
have  been  an  excess  of  jurisdiction.  The  statute  43  £^w«/»^, 
directs  the  overseers  **  to  raise  weekly,  or  otherwise,  by  CftxotioD, 


Sect.  4.]    in  what  placb  fropkiity  shall  be  rated.  QS 

&&'  Tbe  iegtsJature,  seeing  the  neceaaity,  in  particular  cases,  of 
extending  the  rate  beyond  one  week,  added  those  general  words 
'^  or  otherwise/'  leaving  it  to  those  who  inake  the  rate  to  adapt 
it  to  the  exigences  of  the  parish.  Some  of  the  cases  also  show 
that  s  rate  may  be  made  for  two  or  three  months ;  and  if  for  that 
tine,  why  not  for  six  months  ?  If,  indeed,  a  rate  made  for  any 
time  be  injurious  to  a  particular  person  on  account  of  his  leaving 
the  jMrish  before  the  expiration  of  that  time,  or  oo  any  other 
accmmt,  he  should  appeal  against  it  to  the  Sessions,  who  will  re- 
Ittre  him  on  his  proving  that  he  is  aggrieved  by  iL  ^-  Lawremcs  J. 
wu  of  the  same  opinion. 

IV.  In  xvhat  Place  the  Property/  shall  be  rated. 
See  Stat.  17  G.2.  <?.  37» 

%.  Kmp  V.   Spenc€y  H.  T.  19  G.  S.    2  Bl.  Rep.  1245.  -—  Tres-  On  indorare  of 
pHs  for  taking  a  distress  for  a  poor's  rate  in  the  parish  of  R.    The  •  ^m<«  <»  ^« 
Me  of  Dorsei  was  owner  of  the  soil  of  B.  Parky  consisting  of  ^^'J^^^'i 
t»o  thousand  and  twenty  acres,  in  the  parish  of  R.     Several  other  Tillfi.*;^  S 
penou  (among  whom  was  the  plamtiff)  were  entitled  to  a  rt^ht  have  Bright  of 
^comton  in  the  park,  as  appurtenant  to  their  lands  in  the  parish  common  ap- 
if  8.  M.     An  inclosure  was   made  by  an   act  of  parliament,  purtenant,  the 
whereby  i  certain  specific  share  was  given  to  the  Duke  of  Dorset ^  «j>ot™f«>'« 
snd  the  residue  divided  into  rateable  allotments,  to  the  several  com-  §I][J  ^Sit  ^1 
oMoers;  and  the  act  declared,  that  thenceforth  all  right  of  common  ^  anrnd  to 
chooid  be  extinguished,  and  that  the  allotments  should  be  held  the  poor  of  the 
ud  enjoyed  by  the  several  owners  in  the  same  manner,  and  by  parish  of  A 
theiatoe  tenure,  as  the  respective  lands,  tenements,  and  heredita-  2f*,?**J'* 
■eots,  in  right  of  and  for  which  the  said  allotments  were  so  ^^^^^  v"Airo 
inifned,  were  then  holden.  —  The  plaintiff  was  nonsuited,  and  ^nd  Calder 
^  question,  on  an  argument  for  a  new  trial,  was,  Whether  these  NBrigation, 
^SAds  so  allotted  were  to  be  assessed  to  the  poor's  rate  in  the  s  T.  R.  668. 
pMiA  ^Rif^mer  ?  —  De  Grey  C.  J.  delivered  the  opinion  of  the  "^  i^"'  5  ^"• 
(^uiT :  The  soil  of  the  B*  Park,  out  of  which  these  allotments 
*i]^  taken,  was,  before  the  act  of  parliament,  and  still  continues 
^^Un  the  parish  of  R.,  and  is  occupied  by  the  Duke  of  Dorset. 
^nch,  it  was  then  assessable  in  R. ;  though,  had  a  question 
viien  upon  its  value,  allowance  ought  to  have  been  made  for  the 
^t  of  common  annexed  to  the  lands  in  S.  M,     Possibly  the 
f'^ff's  estate  in  S.  M.  was  assessable  so  much  the  higher  in 
'^^tttof  his  common  in  R.    Whether  it  was  actually  so  assessed,  Co.  Lit.  l?i. 
^  not  at  present  appear.     The  common  itself,  ^tiaW  common,  Pk>w.  ssi. 
f*  wtainly  not  rateable,  not  being  the  subject  of  occupation;  2^^r^?^ 
r^  if  at  all,  it  must  be  assessed  as  an  accessary  to  the  principal  |  veiey  115. 
^  ^  M,    If  the  right  of  common  had  been  released  by  the  land* 
^"^'^^  in  M.y  the  B.  Park  would  have  increased  in  value.    It 
l^d  have  made  no  difference  as  to  the  place  of  assessment, 
^ever  diSerence  there  might  have  been  in  the  sum  assessed, 
^aci  of  parliament  has  done  nothing  more  than  the  parties 
^^Biielves  might  have  done:    it  has  extinguished  the  ri^ht  of 
j^oQ,  and  thereby  made  the  land  more  valuable ;  and  then 
"vided  it  between  the  duke  and  the  commoners.      Apply  the 
f^te  43  Eliz.  4. 2.  to  the  park  before  the  act  and  after  it,  and 
1^  will  make  no  difference,  except  in  point  of  value.     It  is  ob« 
l^ed,  that  tht  act  has  declared  that  .the  allotments  shall  be 
«oldea  in  the  same  manner  as  the  commons  were  ;  and  therefore 
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they  shall  now  be  considered  as  belonging  to  the  parish  of  M.y  at 
least  in  respect  of  taxation.  But  this  is  a  construction  too  iiide- 
finite.  The  act  has  made  essential  alterations  as  to  the  manner  of 
holding  the  allotted  lands,  compared  with  that  of  holding  the 
right  of  common.  They  are  changed  from  incorporeal  to  cor- 
poreal hereditaments ;  from  accessaries  to  principals ;  from  appur- 
tenant to  substantive  rights;  from  inseparable  to  alienable  pro- 
perty ;  from  being  held  by  prescriptive  right  to  a  modem  parJia- 
Godb.  167*  mentary  title ;  from  having  remedy  by  quod  permittaty  action  on 
^  r^  ^ q«  ^^^  case,  and  the  like,  to  being  protected  by  action  of  trespass 

s  Bul^  354.      ^°^  Other  corporeal  remedies.     The  act  means  only  that  the 

allotments  shall  be  of  the  same  tenure,  freehold,  copyhold,  or 
leasehold  ;  and  held  for  the  same  estate,  inheritance,  life,  or  years, 
as  the  commons  for  which  they  are  given  in  exchange.    It  is  also 
said  to  be  an  injury  to  a  third  parish,  which  cannot  be  intended 
to  be  the  operation  of  any  legislative  act    But  the  fact  is  other- 
wise.    The  duke  and  the  commoners  might  have  done  tlie  same 
thing,  without  any  interposition  of  the  legislature.    The  alteration 
that  has  happened  flows  from  the  nature  of  property  and  the  rights 
of  the  parties.     All  property  is  liable  to  variations  in  point  of 
value,  in  maritime  counties  especially.     So,  in  others,  the  value 
may  be  enhanced  or  lessened,    annihilated  or  new  created,  bj 
culture  or  neglect,  by  pulling  down  ancient  buildings  or  by  erect- 
ing new  ones :  Yet  that  is  no  injury  to  the  parish,  though    the 
taxes  thereby  become  heavier  on  the  rest  of  the  parishioners,  and 
the  hardship  complained  of  is  at  least  problematical.    It  may  be 
doubted,  whether  S.  M.  will  suffer  more  bV  losing  a  tax  upon 
lands  with  which  it  has  no  concern,  and  in  which  it  has  no  longer 
any  interest,  or  R,  by  enhancing  the  rate  of  its  assessments,  at 
the  same  time  that  the  land  is  now  turned  into  severalty,  which 
will  employ  more  hands,  and  consequently  breed  more  paupers  : 
and  THE  Court  being  of  opinion  that  these  lands  were  rateable  in 
the  parish  of  /{.,  the  rule  for  a  new  trial  was  discharged. 
Where  by  a  ™^.       97.  Rex  v.  Page  {a),  //.  T.  32  G.3.  4  T./i.  54S.  —  The  defend- 
^g^f^^^        *"^  having  been  rated  towards  the  relief  of  the  poor  of  the  parish 
cm^led  to  a  toll  ^^  ^*  ^^^  '^®  ^®'^®  °^  ^^®  navigation  of  the  river  K.,  at  SS/,  6«,  Sd, 
of  4s.  per  ton      after  the  rate  of  ^Od-  in  the  pound  on  the  sum  of  400/.,  appealed 
for  goods  car-     to  the  Sessions,  where  the  rate  was  confirmed^  subject  to  the  opi* 
lied  from  A  to    nJon  of  this  Court  on  the  following  case  :  —  By  an  act  1  G,  I.  cS^*. 
to  A  ^"*(i  to       ^^^  making  the  river  Kennet  navigable  from  Reading  to  Newbury^ 
proportionable    ^°  ^^^  county  of  Berks,  it  is  enacted,  <<  that  in  consideration  ol 
■um  for  any  less  **  the  great  charges  and  expences  the  undertakerrs  would  be  «t, 
distance ;  and     "  not  only  in  making  the  river  navigable,  but  also  in  repairing,  Ac. 
is  also  enabled    «  the  works,  weirs,  locks,  &c.  it  shall  be  lawful  for  the  uader- 
*li2S^f  o)?"^    "  takers,  &c.  from  time  to  time,  and  at  all  times  thereafter,  to  ask, 
lection  •  tibe'       **  demand,  &c,  for  all  and  every  such  goods,  &c.  that  should  be 
tolls  for  goo4«     "  carried  or  conveyed  up  or  down  the  river  Kennet  betweea 
carried  the         «<  Reading  and  Netobtiry^  the  rates  and  duties  thereafter  men* 
^hole  voyage      «<  tinned,  and  that  such  place  or  places  adjoining  to  the  river  as 
l^^jtiH-^1     *'  ^^  undertakers,  &c.  should  think  fit,  via.  for  every  ton  weigbl 
B  though  in       **  ^^  goods,  &c.  that  should  be  carried  or  conveyed  in  any  boat, 
ftct  they  are       ''  barge,  or  vessel,  up  the  river  Kennet  from  Reading  to  Newbur^ 

(a)  See  Rex  v.  Nicholson,  imh,  pi.  102.  Rex  r.  IfiUon,  poat,  pi.  107. 
Ke«r  RiTer  Company, /io«^,  pi.  231. 
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**  or  down  the  river  from  Ntmhwry  to   Readings  any  sum  not  collected  in  m 
"  exceeding-  four  shillings ;    and  so   proporttonablj  for  every  pwi^  between 
"  gruiter  or  le»  weight,  or  for  a  leM  distance  of  place,  to  or  from  A^  ^J 
"  which  any  goods,  &c.  shoald  be  carried,  &c« ;  and  in  case  of  ^^1%  bec^ 
'^  refusal,  neglect,  or  denial  ot  payment  on  demand  of  the  several  due  where  the 
**  ntes,  &c.  the  undertakers,  &c.  or  such  other  persons  as  they  ▼ojage  U  com. 
'*  ibould  appoint  respectively,  should  and  might  sue  for  the  same  pleted.    See  R. 
"  by  action  of  debt  or  upon  the  case  in  any  court  of  record,  or  ^  SuflTotdahire 
"  detain  or  make  stay  of  any  goods,  or  any  vessel  carrying  such     |  g^'  ^^* 
*'  floods,  for  which  the  rates  and  prices  ought  to  be  paid,  until 
^  they  were  satisfied,'*  &c.     By  another  act,  7  G.  1.  after  reciting 
tittt  doubts  had  arisen  since  the  passing  of  the  former  act,  whether 
the  undertakers  were  by  the  said  act  empowered  to  carry  the 
navigation  further  than  to  the  end  of  the  borough  of  Newbury^ 
they  were  empowered  to  make  the  river  navigable  from  the  wharf 
or  common  landing-place  '*  in,  at,  or  near  Readings  to  a  place 
"  called  the  Hospitcdy  in  the  borough  of  Newbury,  under  such 
**  aothorities,"  &c.  as  were  contained  in  the  former  act.    By 
mother  act,  3  G.  2.  the  undertakers  and  proprietors  were  enabled 
to  i<  leize,  distrain,  or  detain  any  boats  in  case  of  non-payment  of 
"  the  tolls,  and  to  cause  the  same,  &c.  so  distrainea  to  be  ap- 
**  praised  and  sold."     The  length  of  the  navigation  from  Reading 
to  Neakfy  is  eighteen  miles  and  two  furlongs ;  142  yards  of  which 
ve  in  the  parish  of  Neuobury,  being  the  termination  of  the  naviga- 
tion.  The  navigation  passes  in  its  course  through  part  of  the 
mpective  parishes  of  Netobury,  Thatch  am,  Midgham,  Brimntonf 
Woolkampton,    Padvoorth^    Atdertnastonf    Burghfield,    Tilchurstf 
Si*  GUes,  and  St.  Marys  in  Reading*    The  net  amount  of  the 
toUi,  arising  frooa  the  tonnage  upon  the  whole  navigation,  is  of 
the  annual  value  of  1000/.;  which  arises  as  follows:    viz.  400/. 
(A  the  upward-bound  goods  carried  up  from  Reading  to  Newbury, 
and  landed  or  unladen  in  the  parish  of  Newbury  ;  400/.  on  goods 
Ucn  at  and  carried  down  from  Newbury  to  Reading  ;  and  200/. 
^  goods  that  pass  only  part  of  this  navigation,  and  which  never 
^  within  the  parish  of  Newbury-    All  the  tolls  in  respect  of 
'^navigation  are  collected  at  Alaermoiton  lock,  in  the  parish  of 
Puhortk,  about  the  midway  between  Newbury  and  Reading,  by 
the  agent  of  F.  Page^  the  appellant,  and  have  been  there  collected 
ever  cilice  the  5th  of  February  last.     By  the  rate  in  question  the 
jpcUaot  is  rated  to  the  whole  amount  of  the  tolls  arising  from 
^toooage  of  goods  carried  on  the  navigation  from  Reading  to 
^Ai^y  and  landed  at  the  basin  in  the  parish  of  Newbury,  — 
l4>a]>  bNYOK  C.  J.   This  case  does  not  admit  of  much  doubt, 
*^^^  it  be  considered  on  grounds  of  policy,  on  the  words  of 
^  act  of  parliament,  or  on  authorities.     By  the  terms  of  this  act 
tf  parliament,  a  toll  of  4«.  per  ton  is  imposed  on  all  goods  carried 
4  the  river  Kennet  from  Reading  to  Newbury;  that  toll  of  4f.  is 
^integral  toll  for  that  integriU  voyage.    The  case  states,  that 
^H^y  barges  are  navigated  on  this  river ;  some  of  which  perform 
^ whole. voyage  up  to  Nepibury,  some  the  whole  voyage  down 
^^^^oding,  and  some  intermediate  voyages :  and,  in  ascertaining 
^noe,  the  Sessions  expressly  state,  that  the  rate  is  imposed  on 
ut  appellant  in  respect  only  of  the  tolls  which  are  received  for 
P^  carried  up  the  whole  navigation  from  Reading  to  Newbury* 
"»« cMea  which  have  been  cited  do  not  bear  upon  the  present. 
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In  tlue  Hampton  Wick  caee,  the  rate  was  on  a  piece  of  ground 
adjoining  the  river  which  was  used  as  a  towing^ath.  There  the 
court  had  no  difficulty  in  saying  that  the  occupier  ought  to  be 
rated,  for  it,  because  he  was  in  the  possession  of  land  yielding 
an  annual  profit.  In  Res  ▼.  Cardingtony  it  was  stated,  that  the 
tolls  became  due^br  passing  through  every  sluice :  that  therefore 
was  a  local  toll,  payable  at  the  place  where  the  sluice  was  erected. 
In  the  Aire  and  Colder  case,  no'  integral  toll  was  imposed  for  the 
whole  navigation,  but  a  proportionable  toll  according  to  the  di^ 
tance  which  each  vessd  should  go,  at  so  much  per  mile :  there  it 
was  suffident  to  say  that  something  was  due  at  the  extreme  parishes, 
for  which  the  undertakers  were  there  rateable,  without  entenng 
into  the  quantum  of  the  rate.  It  was  not  necessary  there  to  de- 
termine whether  any  thing  were  due  in  the  intermediate  parishes, 
because  the  tolls  became  due  at  so  much  per  mile ;  it  will  be  suffi- 
cient to  decide  that  question  whenever  it  arises.  But  arguments  of 
policy  and  justice  have  been  now  urged ;  and  it  has  been  said, 
that  the  tolls  should  be  considered  to  be  due  in  each  parish  in 


respect  of  the  quantity  of  land  occupied  by  the  navigation :  hot 
^  hard  would  be  the  lot  of  the  officers  who  are  to  make  the  rates  in 
these  several  parishes;  they  would  have  to  measure  not  only  the 
length  but  the  breadth  of  the  navigation  in  each  respective  parish, 
and  to  ascertain  with  precision  the  exact  qoantity  of  land  covered 
with  water  :  those  difficulties  would  be  insuperable ;  and  it  would 
be  ill  vain  to  think  of  rating  at  all,  if  such  were  the  rule.  In  the 
(a)  Dougl.  905.  case  of  Putney  Bridge  (a),  the  toll  was  not  apportioned  in  respect 

of  the  quantity  of  land  over  which  the  turnpike  road  led,  bat  the 
toll  was  collected  on  the  spot  where  it  was  held  rateable.  The 
ground  on  which  my  opinion  proceeds,  is,  that  where  a  person  has 
a  valuidile  interest  in  any  parisli  or  township,  he  ought  to  coo- 
tribute  towards  the  relief  of  the  poor  in  that  parish  in  proportion 
to  such  valuable  interest.  Here  the  appellant  was  rated  in  respect 
of  those  tolls  only  which  became  due  at  Nefooburyy  the  place  where 
the  navigation  finishes,  and  where  the  goods  were  delivered.  Bat 
it  is  said,  that  they  were  not  in  fact  collected  in  Nenobury^  and  that 
they  became  due  where  they  were  collected,  the  proprietor  having 
power  by  the  act  of  parliament  of  appointing  the  place  of  coHec* 
tion  where  he  pleases ;  but  certainly  there  is  no  justice  in  tha^;  ^^ 
the  proprietor  might  appoint  a  place  of  collection  not  in  any  parish 
through  which  the  navigation  passes.  What  was  said  by  mv 
brother  Ruller  in  the  Hampton  fVick  case,  that  the  toils  which 
became  due  in  Hampton  Wick  could  not  have  been  rated  in  Xoitdbs 
if  the  corporation  had  chosm  to  receive  them  at  Gniidhall,  is  aa 
answer  to  this  part  of  the  argument.  And  indeed  it  might  as 
well  be  contended,  that  an  estate  is  rateable  where  the  steward 
thought  proper  to  receive  the  rents.  I  am  therefore  clearly  ^ 
opinion^  that  the  justices  in  their  Sessions  have  done  right* in  con- 
firming this  rate,  by  which  the  appellant  Is  assessed  only  for  those 
tolls  which  became  due  at  Newbury  in  respect  of  the  integr&^ 
voyage  from  Reading  to  that  place :  but  I  desire  that  this  o^ 
nion  may  not  be  applied  to  other  cases,  where  the  undertaken 
of  a  navigation  are  entitled  to  so  much  per  mile  for  intermediatf 
voyages.  —  Ashhurst  J.  It  being  stated  in  the  case  that  the 
annual  value  of  the  tolls  fbr  the  whole  navigation  is  1000/.,  ¥Xl 
of  which  arise  for  the  entire  voyage  ending  at  Neivbury,  I  harene 
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difficuJtj  in  raying  tliat  the  latter  tolls  became  due  at  Newbury 
the  instant  the  goods  are  landed  there.     Though  the  proprietor 
on  this  navigation  may,  for  his  oirn  conventencey  appoint  any 
place  on  the  side  of  the  river  to  collect  the  tolls,  and  though  in 
&ct  they  are  collected  out  of  the  parish  of  Newbury,  yet  they 
become  due  at  the  place  where  the  goods  are  landed.     The  case 
ai  Rhert  r.  Page,  which  was  cited,  I  think  must  have  proceeded 
on  lome  other  ground  than  that  stated.     I  do  not  see  how  the 
ovoer  of  the  navigation  could  distrain  for  the  toll  till  it  became 
doe;  and  the  toU  did  not  become  due  till  the  voyage  was  com- 
pieted.    But  here  I  think  that  the  appellant  should  be  rated  for 
^,  in  Nenburyy  because  tolls  to  that  amount  annually  become 
doe  in  that  parish.  —  Bullbr  J.  Two  objections  have  been  made 
agttoitthis  rate  ;  if  either  of  them  be  well  founded,  the  appellant 
OMist  succeed.     First»  That  the  tolls  ought  to  be  rated  according 
to  the  proportion  of  the  navigation  in  each  parish ;  or,  secondly, 
tiut  they  should  be  rated  at  Aldermastony  where  they  are  received, 
ibr  which  reason  it  has  been  argued  that  thev  become  due  there* 
Bnt  under  the  express  words  of  this  act  of  parliament  the  pro* 
prietof  may  appoint  what  place  he  chooses  from  time  to  time ; 
and  therefore  it  would  be  very  inconvenient  to  fix  that  as  the 
place  in  which  they  should  be  rated.  .  The  true  question  here  is^ 
u  it  was  in  the  Aire  an&  Ca/e/er  navigation^  Where  did  the  tolls 
become  due?  At  common  law  there  could  be  no  doubt  about  this 
qcestion ;  for  if  the  goods  be  not  carried  to  the  place  of  destiD-* 
>tion,  the  captain  of  the  vessel  is  not  entitled  to  any  freight ;  for 
this  reason,  chat  he  has  not  performed  his  contract ;  he  must  go 
to  the  port  of  delivery  before  he  is  entitled  to  any  thing.    If  tlutfe 
be  so  at  common  law,  it  becomes  necessary  to  inquire  whether  this 
Kt  of  parliament  has  made  any  difference  in  this  case.    The  sta- 
tute gives  the  proprietor  of  the  navigation  a  toll  of  4<.  per  ton  for 
goods  carried  from  Reading  to  Newbury  $    and  gives  him  the 
pover  of  collecting  those  tolls  where  he  pleases*     But  that  does 
Bot  alter  the  contract  between  the  owner  of  the  goods  and  the 
pcQprietor  of  the  navigation :  and  though,  according  to  the  case 
^Bivers  v.  Page,  the  tolls  may  be  demanded  before  the  voyage 
it  performed,  yet  if  the  voyage  be  not  afterwards  completed,  the 
owner  of  the  ffoods  may  recover  back  the  tolls  in  an  action  for 
Oiooey  bad  and  received.    The  clause  in  this  act  enabling  the  pro- 
ptietor  to  collect  the  tolls  in  any  place  lie  chooses,  was  introduced 
^  his  benefit;  but  still  the  tolls  must  be  demanded  according  to 
the  roles  oflsiw  respecting  the  carriage  of  goods  from  one  place 
to  another.     This  case  falls  directly  within  the  principle  of  that  of 
^e  Aire  and  Colder ;  where  it  was  held,  that  the  tolls  ought  to 
Stated  in  the  parish  where  they  become  due;  and  that  is  the 
I^  of  delivery.     In    the    report    of  that  case  it  is  stated, 
^  the  undertakers  were  entitled  to  tulls,   *^  according  to  the 
<u>tance  which  such  goods  slibuld  be  carried ;"  that  is,  the 
'hole  voyage  :  according  to  my  recollection,  the  act  of  parlia- 
ment in  that  case  did  not  say  that  the  undertakers  should  be 
'^led  to  BO  much  for  each  mile;    and   though   an  act   does 
^tion  the  rate  per  mile,  it  is  only  used  as  the  means  of  ascer- 
taining what  is  due  for  the  whole  voyage ;  for  the  toll  cannot  be 
due  till  the  voyage  be  completed.  —  Grosb  J.  The  short  question 
1*1  Whether  this  property  be  liable  to  be  rated  in  Ncwburi/  ?  which 
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depends  on  this,  At  what  place  are  these  tolls  to  be  considered  « 
property  ?  Most  clearly  at  the  place  where  they  become  due ;  and 
I  think  they  become  doe  where  the  voyage  is  finished,  for  till  then 
the  carrier  could  not  recover  any  thing  at  common  law.    But  it 
has  been  said,  that  a  case,  was  decided  in  the  Common  Pleas,  in 
which  it  was  held  that  a  distress  might  be  taken  for  tolls  befim 
the  voyage  is  perfected :  if  such  were  that  case,  it  must  bare 
been  decided  on  the  special  provision  in  this  act,  which  enables 
the  proprietor  of  this  navigation  to  collect  the  tolls  where  he 
pleases.    But  that  clause  did  not  mean  to  say  that  the  tolls  did 
not  become  due  in  law  at  the  place  where  the  voyage  was  com- 
pleted»  and  where  the  goods  were  landed  and  delivered.  The 
observation  of  my  brother  BuUer  is  decisive  on  this  bead,  thai 
even  after  a  distress  the  owner  of  the  goods  might  recover  back 
the  tolls,  if  the  voyage  were  not  afVerwards  performed,  and  the 
goods  delivered  according  to  the  contract.    Tnen  it  was  argued, 
that  the  appellant  should  be  rated  for  these  tolls  at  Aldermsiot, 
where  they  are  collected ;  but  if  we  should  so  determine  this  case, 
we  should  open  a  door  to  fraud ;  for  then  the  proprietor  would  fix 
the  place  of  collection  in  some  parish  where  the  poor-rates  are 
the  lightest,  which  could  not  be  within  the  meaning  of  the  act.— 
Order  of  Sessions  affirmed.  « 
Ships  are  nt«-        98.  Rex  v.  WhitCy  T.  T.  32G.S.  4  T.  A  771.— This  was  an 
able  to  the  poor  appeal  against  a  poor-rate  for  the  town  and  county  of  P.,  in  which 
*\^  PJ™^**'    there  is  a  custom  to  rate  personal  property.    The  defendant  was 
J^B^*^         rated  in  the  usual  proportion,  on  the  sum  of  18,500/.  for  his  per- 
sonal property,  which  consisted  of  certain  shif>8  or  vessels  em- 
ployed in  carrying  on  the  Newfoundland  trade  from  the  port  of 
P.  m  the  parish  of  SU  James*s,     It  was  contended  in  a  case  sent 
to  the  Court  of  King's  Bench,  that  where  property  is  moveable  in 
its  nature,  it  cannot  be  determined  to  be  property  in  one  parish 
rather  than  in  another,  and  that  ships  from  their  nature  cooldnot 
be  said  to  be  locally  situated  in  the  parish.     But  the  Court  was» 
on  this  point  of  the  case,  unanimously  of  opinion,  that  these  ships 
-    were  rateable  to  the  relief  of  the  poor  in  the  parish  of  Si»  Jamot 
for  that  the  port  of  P.,  which  was  stated  to  be  therein,  was  their 
home,  and  must  be  so  considered  for  the  purposed  of  the  register 
act,  26  G.S.  C.60. 
A  navigaUon  99.  Rex  v.  Staffordshire  Canal  (a),  Af .  T.  40  G.  3.  8  T.  R.  S¥^'r 

act  empowered  xhe  defendants  appealed  to  the  Sessions  against  a  rate  made  in 
totSTw^wh  ^^^^^*^^^  la«^  ^or  ^^e  relief  oi  the  poor  of  the  chapelry  or  hamlet 
perixuieperum  ^^  Lower  Mitton  in  the  parish  of  Kidderminster  in  the  county  of 
for  all  goods  Worcester^  whereby  they  were  rated  for  <<  their  basons,  towing- 
carried  along  <<  paths,  and  that  part  of  their  canal  and  the  locks  Ijring  witfam 
the  canal:  Held  «  Lower  Mitton^  and  for  the  tolls  and  duties  arising  therefrom  due 

raJLbtotTS^  "  **  ^*^''  ^^^^^  ^^  ^^^^-  ^  ^®  ■"""  ^^  75/. ;  for  their  lands, 

poor  for  the  '^  wharfs,  cranes,  weighing-machines,  and  timber-yards  in  their 

tolls  in  the  dif-  '^  own  possession  on   12/.  at  the  sum  of  \2s, ;   and  for  nart  of 

ferent  parishes  "  Jones  s  land  also  in  their  own  possession  on  2/.  10s.  at  the  sum 

where  Uw  tolls  <<  of  2s.  Bd"    On  hearing  the  appeal  the  Sessions  coilfirmed  the 

S!rtb*tt*^  rate  on  the  company  for  their  lands,  wharfs,  cranes,  weighing- 

tkg  retpedive  machines,  and  timber-yards  in  their  own  possession  on  12^  at  !&•> 

veyagujkiithgdi  and  for  part  of  Jones*B  land  also  in  their  possession  on  2/.  lOf*  tt 

»  See  Rex  v.  Nicholson,  p9$if  pi.  109. 
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&.6(^  without  opposition.    The  court  also  confirmed  the  rate  on  though  for  their 
the  company  for  their  basons,  towing-paths;  and  that  part  of  their  o^^  conveni. 
canal,  SDd  the  locks  lyine  within  Lower  Milton,  and  for  the  tolls  *^^%7*" 
tod  duties  arising  therefrom,  due  at  Lotoer  Mitton  on  150(V«  at  ^gj)j^  ^\\^ 
75^10  manner  following,  viz.  they  confirmed  the  rate  of  75/.  upon  where  they 
the  aid  1500^.,  so  fiir  as  respects  350/.  (part  of  the  sura  of  10,000/.  pleased,  and 
after  mentioned)  payable  for  and  in  respect  of  the  lock-duties  on  did  in  fact  col- 
pawog  through  the  locks  lying  within  Lower  Mitton  hereinatler  '^  ^^IJIl. 
described,  without  opposition ;  and  they  also  confirmed  the  rate  ^  ^  "^ 
of  75/iUpoD  the  said  1500/.,  so  far  as  respects  the  residue  of 
the  said  10,000/.  afVer  mentioned,  payable  for  and  in  respect  of 
the  tolls  and  duties  due  at  L&wer  Mittout  hereinafter  also  de- 
scribed, subject  to  the  opinion  of  this  Court,  as  to  this  last  charge, 
on  the  following  case.    The  rate  was  duly  allowed  and  published. 
By  an  act  of  the  6th  of  G.  3.  the  company  are  empowered  to  take 
rates  and  duties  for  tonnage  and  wharfage  for  all  goods  conveyed 
on  the  canal  not  exceeding  Hd.per  mile  for  every  ton,  and  so  in 
proportion  for  any  greater  or  less  quantity  than  a  ton ;  which 
rates  and  duties   are  directed  by  the  act  to  be  paid  to  such 
penoos,  at  such  places  near  the  canal,  in  such  manner  and  under 
sach  regulations  as  the  company  shall  appoint ;  with  a  power  of 
Eatress  in  case  of  non-payment.     It  is  further  enacted,  that  for 
tht  more  easy  collecting  of  the  rates  and  duties,  the  master,  &c. 
of erery  vessel  navigating  on  the  canal  shall  give  a  just,  account 
10  wridog,  signed  by  him,  to  the  collectors  ^of  the  tonnage  or 
duties,  at  the  places  where  they  attend  for  that  purpose,  of  the 
foaodties  of  goods  in  such  vessel,  from  whence  brought,  and 
where  they'intend  to  land  the  same ;  and  if  such  goods  be  liable 
to  pay  different  tolls,  then  such  master,  &c.  shall  specify  the 
^Qtttities  liable  to  the  payment  of  each  toll ;  and  in  case  they 
oe^ect  or  refuse  to  give  such  account,  or  give  a  false  account, 
or  deliver  any  part  of  their  loading  at  any  other  place  than  ia 
mentioned  in  that  account,  they  are  to  forfeit  to  the  company  lOs. 
for  erery  ton  of  goods  so  falsely  accounted  for,  &c.  over  and  above 
the  respective  rates  and  duties  payable  for  the  same,  and  recover- 
sUe  in  the  same  manner,  &c.     By  another  act  of  10  G.3.  the 
coopaay  are  authorised  to  take  tonnage  proportionably  for  any 
kn  distance  than  a  mile,  which  any  commodities  shall  be  con- 
v^ed  M  the  canal,  to  be  collected,  recovered,  and  applied  as  the 
dinner  tonnage  rates ;  and  the  vessels,  &c.  passing  through  the 
two  locks  erected  between  the  river  Severn  and  the  canal  basin, 
are  to  pay  a  toll  or  lock  due  at  the  rate  of  l^f.  per  ton,  in  lieu  of 
thetoniage  of  \id.per  mile  fixed  by  the  said  recited  act ;  and  the 
^  tolls  or  lock  dues  are  to  be  collected,  recovered,  and  applied 
as  before  directed,  &c.     By  the  same  act  of  the   10  G.  3.  it  is 
<BM;ted,  that  the  shares  of  the  company,  which  by  the  former  act 
^  proprietors  held  in  the  nature  of  real  estates,  shall  be  deemed 
P^nonal  estates,  &c.    The  lock  dues  received  by  the  company  in 
tbe  last  year  for  boats  and  other  vessels  passing  through  the  said 
t»o  loclis,  which  locks  are  locally  situated  in  the  hamlet  of  Lower 
Kftoii,  amounted  to  350/.    The  tonnage  of  the  goods  brought  in 
^i^ftts  down  the  canal  and  landed  at  Stourport,  which  is  in  the 
^et  of  Lower  Mition,  and  the  termination  of  the  canal,  or 
^'^Btthipped  therefrom  on  board  canal  boats  to  Severn  barges, 
amounted  in  the  year  179S  to  9650{.,  making  together  with  the 
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said  35tf  .  the  sum  of  10,000L»  which  sum  of  9650^  aros?  in  the 
following  manner ;  viz.  [Here  the  case  set  forth  the  different  sums 
received  for  the  tonnage  of  goods  taken  in  at  different  places  qd 
the  .canal,  showing  how  much  the  tonnage  amounted  to  in  each 
parish,  reckoning  hj  the  number  of  miles  that  the  canal  passed  io 
the  several  parishes ;  according  to  which  mode  of  calculation,  by 
the  mile,  a  very  small  part  of  the  toll  arose  in  lAyaer  Mitton,] 
But  the  said  sum  of  9650/.  was  not  received  b  j  the  company  at 
Lotoer  Miiton^  but  at  the  several  places  where  the  goods  irere 
shipped.     The  expences  of  repairing  the  bason  and  that  part  oi 
the  canal  which  lies  within  the  hamlet  amount  annually  to  540^' 
Other  parts  of  the  canal  and  baaons  lying  out  of  die  hamlet  are 
also  repaired  at  a  great  annual  expence ;  and  the  repair  of  erery 
part  contributes  to  the  profits  and  use  of  the  whole  canal.   Tbe 
dividends  per  share  of  each  proprietor  of  the  canal  for  tbe  year 
1798  amounted  to  32/.  clear  of  all  expences  and  deductions.    Tbe 
agents  of  the  company  on  receiving  accounts  in  writing  of  the 
quantities  of  goods  which  are  in  each  vessel,  and  of  the  places  where 
tne  same  are  intended  to  be  landed,  in  the  manner  required  by  tbe 
first  act,  deliver  permits  to  the  master,  &c«  of  every  such  vessel^ 
&c.  to  navigate  the  same  accordingly  upon  the  canal.    The  com- 
pany are  not  carriers  upon  the  canal,  nor  the  owners  of  any  of  tbe 
vessels  employed  thereon  ;  and  the  payment  of  the  tolls  on  goods 
carried  on  the  canal  is  by  tl)e  direction  of  the  company  made  to 
their  agents  at  the  places  where  such  goods  are  laden  or  shipped;, 
and  the  company  consider  such  places  as  the  places  at  whiclvthey 
become  due .  under  the  act.     The  land  used  in  the  canal,  the 
towing-paths,  and  basons  lying  in  the  hamlet  of  Looser  Miiiofh 
measure  Sa.  2r.  ISp.;  and  the  land  used  in  tbe  whole  of  the  canal 
towing-paths  and  basons  measure  S70a.  2r.  7^.    The  length  of 
the  whole  canal  is  46  miles  and  a  half,  amounting  to  ftlt^ 
yards ;  1567  yards  of  which,  including  the  length  of  the  basoDf 
and  measuring  to  the  Severn  lock,  being  the  termination  of  the 
canal,  lie  in  the  hamlet  of  Lotoer  Mitton  ;  so  that  that  part  of  the 
canal  which  lies  within  the  hamlet  bears  to  the  whole  length  of  the 
canal  the  proportion  of  about  one  to  sixty.  —  Lobj>  Kentok  C.  J* 
I  consider  that  tliis  case  is  brought  forward  to  give  us  an  opp<'f- 
tunity  of  reviewing  the  opinions  we  delivered  in  the  former  cases 
that  have  been  alluded  to:  but  on  reconsideration,  I  do  not  see 
any  reason  to  induce  me  to  change  the  opinion  I  then  gave.  ^ 
the  first  of  those,  R.  v.  The  Uwlertakers  of  the  Aire  and  Colder 
Navigation,  which  was  decided  soon  after  I  came  into  this  Court, 
though  it  differs  from  the  present  case,  some  rules  were  established 
applicable  to  this  case.     But  I  cannot  distinguish  the  other  case, 
{a) Ante,  pi.  97.   R,  v.  Page  (a),  from  the  present  in  principle  and  in  substance,  thoogb 

there  are  some  nice  distinctions  between  them.  And  if  the  ruki 
there  laid  down  had  occasioned  any  great  inconvenience,  the 
parties  interested  have  had  in  the  interval  of  several  years  many 
opportunities  to  apply  to  the  legislature  for  a  remedy :  but  no 
application  of  that  kind  having  been  made,  I  presume  Uiat  so  in- 
convenience has  resulted  from  those  determmations.  This  does 
not  appear  to  be  a  contest  between  the  parishes  through  which 
the  canal  passes  and  the  company  of  proprietors,  but  the  compaay 
arc  struggling  against  the  rate  altogether.  To  this  company  ia* 
deedf  as  well  as  to  others  of  the  same  kind,  the  public  are  much 
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ioffebted  for  their  undertakings  :  but  they  ought  to  oootribute  la 
the  relief  of  the  poor^  in  conaoion  with  the  ownets  of  all  other, 
species  of  property,  in  proportion  to  the  profits  that  they  acquire*: 
As  the  company  hate  objected  to  the  present  mode  of  rating, 
Inn  anxious  to  know  what  other  mode  they  would  substitute' 
for  it  J  on  this  point,  however,  their  counsel  have  left  me  in 
great  doubt.  They  give  me  the  choice  of  two  modes  ;  they 
vish  the  company  either  to  be  rated  for  the  whole  in  the 
pirish  where  the  tolls  are  received,  or  for  the  different  parts 
ia  the  different  parishes  through  which  the  canal  passes,  in 
proporrioQ  to  the  number  of  miles  in  each  parish :  but  they 
bare  not  named  that  mode  on  which  they  choose  to  rely.  I  rather 
think  that  they  would  not  be  satisfied  with  the  first  of  those  me* 
thods ;  because,  after  receiving  the  tolls  in  one  parish  for  the 
whole  vojage,  it  is  too  much  to  say  that  the  company  should  re- 
tain them  in  the  event  of  the  owners  of  vessels  not  being  able  to 
go  the  whole  voyage,  either  on  account  of  the  locks  being- out 
of  repair,  the  banks  giving  way,  or  any  other  accident  of  that 
kind.  It  is  not  therefore  the  most  convenient  place  to  rate  the 
toUi  where  they  are  collected.  Then  it  is  said  that  the  other 
mode  of  rating  should  be  adopted,  because  the  land  over  which 
the  canal  passes  was  before  rateable  to  the  poor,  in  respect  of  its 
produce.  But  insuperable  difficulties  occur  to  this  mode.  It  is 
sdfflitted  that  all  property  should  be  rated  to  the  poor  according 
to  its  melicHiited  state :  but  on  account  of  the  difference  of  ex* 
pence  attending  the  cutting  of  a  canal  in  flat  and  hilly  countries, 
it  is  almost  impossible  to  ascertain  the  precise  degree  in  which 
^  property  is  meliorated  in  each  particular  pariah.  The  bar  are 
^^t^j  kk  possession  of  the  reasons  which  we  gave  in  the  case  of 
R,  V.  Page^  and  therefore  it  is  not  necessary  to  repeat  them.  It 
seena  to  me,  after  reviewing  the  whole  of  the  subject,  and  con- 
sidering which  is  the  most  eligible  mode  of  rating  the  property  in 
qoegtMm,  Uiat  the  mode  adopted  below  is  that  which  approaches 
i^st  to  justice.  It  sufficient  therefore  to  say*  that  I  continue 
^  think  that  the  case  o£  R.  v.  Pmge  was  rightly  decided,  and  as  I 
<^UQot  distinguish  this  case  from  that  in  principle,  the  present 
'tte  most  be  confirmed*  —  Grosb  J.  The  great  object  in  this 
<^  ia  to  find  out  the  true  principle  according  to  which  the  tolls 
<"ight  to  be  rated.  This  very  point  was  much  considered  in  the 
^e/2.  V.  Pag€i  where,  after  the  best  coniaideration  that  I  could 
#^  to  the  subject,  it  appeared  to  me  that  tolls  of  this  kind 
™^dbe  rated  where  they  become  due  :  and  I  cannot  on  recon- 
^^l^'^Btion  discover  any  other  mode  of  rating  less  exceptionable 
f*^  that.  That  mode  may  possibly  be  liable  to  some  objec- 
^i  sod  so  is  every  other  mode  that  has  been  suggested :  but 
that  nu)d6  appears  to  be  most  consistent  with  the  justice  of  the 
^Aod  to  be  attended  with  fewer  difficulties  and  objections 
than  any  oUier,  and  it  is  not  inconsistent  with  any  clause  in  the 
1^  of  parliament  by  which  the  tolls  are  imposed.  The  Lord 
Chief  Justice  has  stated  his  objections  to  both  the  modes  of  rating 
P^'posed  by  the  company ;  and  I  entirely  agree  with  his  Lordship 
^  those  points.  In  answer  to  one  argument  at  the  bar,  that  the 
'^y  wa^  not  paid  for  the  tonnage,  but  for  the  permit  to  pass  on 
^  navigation,  it  is  sufficient  to  refer  to  the  act  of  parliament^ 
*nidi  empowers .  the  company  to  take  for  tonnage  for  all  goods 
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conveyed  on  the  canal  such  rates  and  duties,  &c.  not  exceeding 
Ijfd,  per  mile  for  every  ton :  the  rates  therefore  are  not  pajable 
until  the  goods  are  conveyed,  for  until  they  are  conveyed,  it  it 
impossible  to  say  how  much  will  become  due.    For  though  the 
money  may  be  paid  in  advance  for  the  convenience  of  the  com- 
pany, in  many  instances  it  must  be  returned  if  the  voyage  cannot 
be  completed,  because  until  the  voyage  is  completed  no  monej 
becomes  due  under  the  act  of  parliament.    On  the  whole,  there- 
fore, I  think  that  the  mode  of  rating  adopted  in  the  case  of  R.  v. 
PagCy  which  seems  less  objectionable  than  any  other,  ought  to  be 
adopted  in  the  present  case.  — Lawrence  J.   The  companj,  who 
object  to  the  present  mode  of  rating,  say  that  they  shonld  be 
rated  for  the  tolls  either  in  the  parish  where  they  are  collected^  or 
in  the  several  parishes  through  which  the  canal  passes,  accodting 
to  the  distance  in  each.     Their  counsel  would  not  absolately 
choose  the  first ;  they  seemed  rather  to  prefer  the  latter  mode. 
But  considering  that  this  is  a  rate  on  toUs,  the  proprietors  of  the 
tolls  must  be  rated  either  in  the  parish  where  the  tolls  become 
«     due,  or  in  that  where  they  are  received :  but  I  think  they  cannot 
be  rated  in  the  parish  where  they  are  actually  collected,  because 
many  cases  may  be  put  in  which  the  tt>lls,  though  received,  most 
be  returned  to  the  owners  of  the  goods.     Therefore  it  seems  to 
me  that  the  tolls  should  be  rated  in  the  parish  where  they  become 
due,  that  is,  where  the  voyage  is  complete ;  and  what  was  said  by 
Mr.  J.  BuUer  in  giving  his  opinion  in  R,  v.  Page,  comparing  this 
to  the  case  of  a  carrier,  deserves  great  weight.    But  it  has  been 
argued  that  this  resembles  the  case  of  R,  v.  Cardingtont  where 
the  tolls  became  due  on  passing  the  sluice :  but  it  must  be  re- 
membered that  there  the  toll  was  paid  for  the  use  of  tlielock; 
and  if  the  owner  of  the  vessel,  after  paying  the  toll,  had  been  pre- 
vented pursuing  his  voyage,  he  could  never  have  recovered  back 
his  money  because  he  had  had  the  use  of  the  lock.    Nor  is  this 
like  the  case  of  a  turnpike  ;  for  there  the  tolls  are  paid  for  the  b^ 
nefit  of  the  public,  and  not  for  the  use  of  any  individuals,  and 
those  tolls  are  hot  the  subject  of  taxation  within  the  statute  of 
43  Eliz. ;  there  also  the  money  is  paid  for  the  privilege  of  passing 
through  the  gate,  and  the  party  having  once  paid  it  cannot  under 
any  circumstances  recover  it  back  again.     It  seems  to  rae,  there- 
fore, that  this  question  was  very  rightly  settled  in  R,  v.  Ptipi 
which  case  cannot  fairly  be  distinguished  from  the  present-^ 
Le  Blamc  J.     This  is  a  rate  on  tolls,  and  not  on  land.    It  is  ad- 
mitted that  tolls,  as  such,  are  rateable  property,  and  that  such 
property  is  rateable  in  the  parish  where  it  arises ;  now  it  vf9S  de- 
cided in  R.  V.  CardingtoHf  and  in  other  cases,  that  by  this  ex- 
pression, where  it  arises,  we  are  not  to  understand  the  parish 
where  the  tolls  are  actually  received,  but,  the  parish  where  they 
become  due.     The  question  then  in  this  case  is,  Where  do^these 
tolls  become  due  or  payable?    It  has  been  said  that  the  tolls  are 
not  paid  to  the  company  in  respect  of  a  contract  for  the  carnage 
of  goods,  but  for  the  privilege  or  liberty  o£  carrying  goods  on 
their  navigation  :  but,  in  each  instance,  it  is  an  entire  eontract  to 
pay  so  much  for  the  liberty  of  carrying  goods  for  a  certain  space 
along  the  canal,  and  until  the  contract  on  the  part  of  the  com* 
pany,  giving  the  privilege  of  carrying  the  goods  on  their  naviga^ 
tion,  is  performed,  nothing  becomes  due  to  them.    If  the  contract 
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be  for  the  liberty  of  tending  goods  the  whole  length  of  the  navi- 
gatioo,  the  contract  is  not  performed  on  their  part,  and  nothing 
becomes  due  to  them  for  tolls  until  the  goods  are  convejed  to 
Slmrport:  if  the  contract  be  for  the  privilege  of  conveying  goods 
an  iDteroDediale  voyage,  to  some  place  short  of  the  whofe  distance, 
the  tolls  do  not  become  due  until  such  shorter  voyage  is  per- 
formed. But  this  very  question  has  been  already  determined  in 
the  case  80  frequently  alluded  to,  R»  v.  Page;  and  unless  the  Court 
felt  that  there  were  some  strong  objections  to  the  mode  of  rating 
adopted  in  that  case,  that  decision  ooght  to  govern  the  present 
case.  Now  no  mode  of  rating  these  tolls  more  consistent  with 
jutice  or  with  policy  than  the  rule  there  adopted  has  been  pointed 
oat.  The  counsel  for  this  company  have  indeed  contended  that 
this  case  is  distinguishable  from  that  in  this  respect,  that  there 
the  td)  vas  limited  at  a  gross  sum,  4ft,  per  ton,  for  the  whole  voy- 
a^,  and  so  proportionably  for  a  greater  or  less  distance,  whereas 
hoe  the  toll  is  l^d.  per  ton  per  mile :  but  there  is  not  in  reason 
any  distioction  between  the  two  cases  on  that  account ;  in  the  one 
case  as  well  as  in  the  other  the  rate  of  tonnage  is  calculated  at  so 
moch  per  mile.  Not  being  able,  therefore,  to  distinguish  that 
case  from  the  present,  nor  seeing  any  ground  on  which  I  can  say 
that  that  decision  is  not  consistent  with  the  rules  of  law  or  public 
policy,  I  am  of  opinion  that  the  order  of  Sessions  must  be  con- 
finod.^PBR  Curiam  :  Order  of  Sessions  confirmed* 

100.  Rex  V.  Leeds  Canal,  T.  T.^G.S.  5 East, 325.-^ The  Where ^oodt 
dcfeodants  appealed  to   the  Sessions  against  a  rate  made   in  «« earned 
Detember  last  for  the  relief  of  the  poor  of  the  township  of  Ha-  ^^^1^ 
iergham  Eaves  in  that  county,  whereby  they  were  rated  for  a  ^^^  one  of 
varehouse  and  land  occupied  with  it  9s.  6d»  and  for  the  rates,  which  is  by  its. 
A&)  end  duties  arising  from  the  navigation  to  the  said  company  tute  exempted 
vithia  the  said  township  of  Habergham  Eaves,  40/.,  being  a  rate  ''■^  ^"S 
nade  upon  the  sum  of  1352^.  I2s.^.    On  hearing  the  appeal  J3fsL*"oS?**d 
ihe  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  {^  othernoT- 
Cout  88  to  the  last  charge,  to  which  the  appellants  confined  their  though  the 
^it^ons,  on  a  case,  stating  in  substance.  That  the  rate  was  duly  voynge  happen 
alloveiand  published.    That  by  stat.  10  Geo.  S.  the  incorporated  ^  ^^^  <>»  ^^ 
company  of  proprietors  of  the  canal  navigation  from  Leeds  to  {|°^^^^J^ 
J^^iirpool  were  enabled  to  make  a  navigable  canal  from  Leeds  to  i^n,  become 
^•fwraoo/,  and  to  take  a  certain  sum  per  mile  for  the  tonnage  and  due  and  are  re- 
*ittiige  of  goods  navigated  thereon,  and  so  in  proportion  for  ceiled,  yet  the 
^"J  greater  or  less  quantity  than  a  ton ;  which  rates  were  to  be  c"***  company 
P^  to  such  persons  at  such  places  near  the  canal,  in  such  man*  !^^  ^^  ^ 
^  and  under  such  regulations,  as  the  company  should  appoint.  ^^^^  ^^^^ 
Uwss  iko  enacted,  **  that  the  said  tolls,  rates,  and  duties  should  portion  of  the 
''<£sll  times  thereafter  be  exempt  Jrom  the  payment  of  any  taxes,  tolls  as  accrued 
*^  ^^^i  assessments,  or  impositions  tohatsoever,  any  law  or  statute  inre^pectofthe 
II  to  the  contrary  notwithstanding,  other  than  such  taxes,  rates,  JJJ^'JI^MraSted 
^  nd  assessments  as  the  land  which  should  be  used  for  the  purpose  Xm^^^^h^^^ 

rf  the  said  navigation  v^ould  have  been  subject  to  if  this  act  had  toll  arising  in 
I'sot  fteeii  made"    By  another  act  of  the  23  Geo.  3.  incorporat-  respect  of  so 

3  the  said  canal  navigation  with  the  river  Douglas  navigation,  much  jifr  ton 
cb  had  bew  made  navigable  under  the  authority  of  an  act  J^^jJ^"  ^^ 
P|*«ed  in  the  6  Geo.  I.,  and  then  purchased  of  the  proprietors  of  ^  many  miks 
^  ssid  river  navigation  by  the  Leeds  and  Liverpool  Canal  Com-  ^  the  goods 
^^}  it  is  enacted)  '<  that  the  several  navigations,  cuts,  or  csmals,  were  carried 
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along  the  unez-  <.'  ^nd  ev^^r J  part  thereof,  and  the  Bakl  tolls*  ntesy  and  duties  to  be 

empted  line.  <«  taken  Upon  the  saioei  or  any  part  thereof,  under  the  authority 

Mt  di^^ttot  ''  ®^  ^^  °'  ^^^^^^  ^^  ^^^®  aforesaid  acta,  should  at  all  timet  be 

the  tolls  should  "  ^^^p^  from  ike  payment  of  any  faxes,  rates,  assessments^  or  im- 

be  exempt  from  ''  positions  whatsoever,  other  than  and  except  suck  taxes,  rates,  tad 

any  taxes,  rates  '<  assessments  as  the  land  which  had  been  or  should  be  used  for  the 

&c.  other  than  «  purposes  of  such  navigattons,  cutSf  or  canals  were  or  wnud  have 

w^'lh^uld'*''  "  ^^  ^^^^  *^  ^  ^^"  ^  ^^  ^^^  ***"  ^^^  J  and  that  wwh  mt. 
be  used  for  the  "  vigations,cuts,  or  canals,  should  not  be  subject  or  liable  to  the  paj- 
purpose  of  the  *'  ment  of  any  taxes,  rates,  and  assessmentSi  save  and  except  luch 
Davigation  <<  taxes,  rates,  and  assessments  as  had  been  and  then  were  usuallj 

would  have  «  charged  and  assessed  tliereon^  any  law  or  statute  to  thccootrary 
iTthe^*?^**^  **  notwithsUnding.  But  nothing  in  this  clause  to  exempt  any  quay* 
not  been  made  •  "  ^^arf,  warehouse,  or  other  house,  from  the  payment  of  any  Uom, 
that  goes  to  ex-'  ^^  rates,  or  assessments.  And  it  is  enacted,  that  the  clause  in  the  said 
empt  the  /o&  <<  act  10  Geo.  3.  exempting  the  tolls,  rates,  and  duties  arising  from 
^  ft!?  *^*^?®--  **  the  said  canal  from  assessments  should  be  repealed."  The  said 
torf  •  ™  *!!^  ^'**^  navigation  was  completed  under  these  acts  and  another  act 
^titoS^w  ^^  ^e  30  G.  3.  from  Leeds  to  Wanless  Banks,  a  distance  of  47 
exempted,  leaT-  miles  6  furlongs :  when  it  being  found  desirable  to  make  a  devi- 
ing  the  land  *  ation  in  the  then  parltamentarv  line,  by  another  ad  of  the  d4G.3' 
rateable  as  be-  the.  company  were  empowered  to  make  a  deviation^  and  cut  from 
""*•  the  former  line  from  Wanless  Banks  through  several  townships 

therein  mentioned,  and  amongst  others  Habergham  Eaves,  to 
communicate  with  the  Douglas  navigation  at  Wiean,  and  the 
company  were  authorised  to  take  for  tonnage -ana  wharfage  of 
goods,  &c.  navigated  thereon,  a  certain  sum  per  mile,  aad  so  a 
proportion  for  a  greater  or  less  quantity  than  a  ton ;  to  be  paid  to 
such  persons,  at  such  places,  &c  (as  before]  as  the  company shouid 
direct.  And  that  every  fraction  of  a  mile  should,  in  aacertaining. 
the  rates,  be  deemed  a  whole  mile.  And  it  incorporates  all  ^^^'^ 
powers,  authorities!  provisoes^  exemptions,  &c.  contained  in  ue 
act  of  the  10  G.  3.,  not  repealed  b^  the  acts  of  the  23G.S.  and 
30G,3.  or  by  this*act;  and  also  incorporates  all  clauses,^ 
in  the  act  of  2S6\3.  relating  to  the  Leeds  and  Liverpool  cuA 
not  repealed  by  the  act  of  the  30 G. 3.  or  by  this  act;  and.alsoa^ 
clauses,  exemptions,  &c.  in  the  act  of  the  30  G.  3.  relating  H>  the 
Leeds  and  Liverpool  canal>  not  repealed  by  this  act,  exctpl  ^ 
much  of  the  saia  acts  as  enables  the  said  company  to  deviate  w^ 
line  of  the  said  canal  from  Leeds  to  Liverpool,  and  to  exempt  isi 
toUs,  rates f  and  duties  therefrom  arising  from  the  payment  of  ag 
taxes,  rates,  assessments,  or  impositions  whatsoever,  Sfc,  Under  tae 
powers  of  the  stat.  34  G.  3.  so  much  of  the  said  canal  navigation 
has  been  completed  in  the  varied  line  of  deviation,  as  extendi 
from  Wanless  Banks  aforesaid  through  a  number  of  ^^^^ 
(and  amongst  others  Habergham  Eaves)  to  a  place  called  ^'^^^ 
Common,  in  the  township  ot  Clayton' le  Moors,  being  a  distance  or 
14*  miles  and  7  furlongs.  In  the  township  of  Habergham  £^ 
the  company  have  erected  a  wareliouse,  where  goods  from  aU  p*^ 
of  the  canal  are  landed,  having  passed  as  well  upon  the  canal  maoe 
under  the  authority  of  thel  OG.  3. 28  G.3.  and  30  G.  3.  as  the  deinati(Hi 
made  under  the  authority  of  the  stat.  34  G.  3. ;  and  the  Jonnage  of  su^ 
goods  so  landed  there  amounted,  from  the  1st.  of  January^  tne 
31st  ofDecembery  1803,  to  13521.  12*.  -kf.,  of  which  240^-  n^.^^ 
is  the  proportion  arising  from  the  navigation  of  that  part  or 
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neir  hoe  of  cana)  made  by  virtue  of  the  act  of  the  d4G.S.    That 
put  of  the  canal  which  lies  in  Habergham  Eaves  has  cost  in  making 
and  completing  46,54-8/.  19^.;  and  the  average  annual  expenditure 
of  the  company  for  repairs,  damages,  taxes,  wages,  and  expences 
rdsting  to  that  part  of  the  canal  made  by  virtue  of  the  stat.  S4  G.  8. 
aadthepart  communi^ing  therewith  at  Wanless Barnks^  made  under 
the  aathority  of  the  said  acu  of  the  10  G.  3.  28  6.  8.  and  SO  G.  8., 
sod  the  proportion  of  the  average  annual  expenditure  of  the  com- 
ptnj  for  the  committees,  salaries,  and  expences  of  tlie  concern  at 
tffge,  belonging  to  the  above-mentioned  parts  of  the  canal,  amount- 
lag  to  862^ :  but  no  deduction  was  made  in  respect  of  such  last* 
nentiooed  sum  from  the  amount  of  the  tolls,  rates,  and  duties 
upon  which  the  rate  was  made.     Notes  or  bills  of  lading  are  deli- 
veced  by  the  naasters,  ftc«  at  various  places  upon  the  line  of  the 
eanal  appointed  by  the  company,  one  of  which  is  Habergham 
Eaves;  and  such  notes  are  transmitted  by  the  warehouse«keepev 
there  to  the  chief  office  of  the  company  in  Bradford ^  where  a 
particular  of  each  person's  tonnage  and  rates  is  made  out,  and 
vhich  is  afterwards  collected  by  the  company's  agents  from  such 
penoDs,  at  their  places  of  abode,  wherever  they  may  be,  or  is  paid 
at  the  duef  office  of  the  company  at  Bradford;  but  no  part  of  the 
canal  passes  through  the  township  of  Bradford,     The  company 
are  not  carriers  upon  the  canal,  nor  the  owners  of  any  vessels  em* 
ployed  thereon.     The  Sessions  being  of  opinion  that  the  appellants 
were  nMeable  for  the  relief  of  the  poor  of  Habergham  Eaves^  for 
aii  the  tolls  arising  upon  goods  discharged  within  Habergham  Eavesy 
although  carried  a^well  upon  the  canal  made  by  virtue  of  the  acts 
of  the  10 G.8.  28  G.  8.  and  80  G.  8.  in  the  original  line,  as  upon  the 
deviation  made  under  the  authority  of  the  stat.  84  G.  8.,  and  that, 
vithout  making  any  deduction  from  the  amount  thereof  in  respect 
of  the  sum  of  $691,  for  repairs,  wages,  and  other  outgoings,  con- 
firmed the  rate.  --*-  Lord  ELLBNBoaotjaH  C.  J.    I  agree  with  the 
pribciple   of  those  cases,   that  th^  toll  is  onlv  due,  and  can 
Sidy  be  taxable,  if  at  all,  lat  the  place  where  the  voyage  ends, 
for  which  the  goods  were  contracted  to  be  carried,  and  that  it 
is  not  to  be  portioned .  out  amongst  the  several  parishes  through 
which  the  goods  may  intermediately  pass :  but  where  the  legisla- 
ture have  expressly  exempted  a  particular  line  of  navigation  from 
being  rateab^  in  respect  of  the  tolls,  along  which  line  the  goods 
have  been  carried  in  respect  of  which  in  part  the  toll  is  calculated, 
there  ts  nothing  which  should  prevent  us  from  giving  effect  to  this 
exempiioB,  by  saying,  that  where  the  toll  is  received,  ic  may  be 
taxed  for  that  proportion  of  it  accruing  along  the  line  which  is 
taxgdiloy  but  that  it  shall  not  be  taxed  for  that  proportion  which 
Memed  along  the  line  which  is  exempted.     Now  here  a  rate  has 
heen  made  taxing  the  tolls  altogether,  without  distinguishing  he- 
Kween  the  different  parts  which  are  exempted  or  not  exempted : 
that  cannot  be  supported.    We  cannot  apportion  it ;  those  who 
ittke  the  rate  should  apportion  it.     The  rate,  as  it  is,  cannot  be 
iapported.     The  word  exempt  may  be  taken  to  mean  preduded 
fiim  being  4:hargeable*    The  meaning  of  the  clause  of  exemption 
svs,  fhdi  the  land  or  space  occupied  by  the  canal  should  be  liable 
to  be  taxed  as  it  was  before,  that  is  as  the  land  was  before :  but 
^  tolls  were  not  rated  before,  for  they  had  no  existence ;  and 
therefore  are  exempted — Qrosb  J.  In  order  to  tell  whether  the 
tolls  are  rateable  or  not,  it  must  be  seen  from  whence  they  arose. 
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Commissioners 
under  the 
Beverley  and 

drainage  act, 
who  purchased 
land  and 
erected  build- 
ings in  the 
parish  ofScui- 
coates,  for  the 
outlet  of  the 
drainage,  but 
who  received 
no  benefit  from 
such  property 
in  Scuicoate*9 
but  the  whole 
benefit  was  de- 
rived to  the 
owners  of  lands 
in  other  pa- 
rishes, drained 
by  means  of 


One  line  of  the  navigation  is  exempted  from  being  rated  in  respect 
of  its  tolls,  and  another  not.  Then  such  proportion  of  the  tolls  as 
have  accrued  along  the  exempted  line  is  not  liable  to  be  rated,  let 
it  be  due  or  received  where  it  will;  otherwise  the  exemption  irhicb 
the  legislature  have  holden  out  to  the  company  would  be  a  mere 
trick  and  may  become  nugatory.  —  Lawrence  J.  As  to  the  ex- 
emption itself,  the  object  of  the  clause  was  to  take  care  that  irhen 
the  company  were  engaging  in  a  hazardous  undertaking,  which  was 
considered  to  he  beneficial  to  the  public,  they  should  not  he  liable 
to  any  other  taxes  than  those  which  the  land  they  made  use  of  in 
their  undertaking  was  before  liable  to.  Now  the  land  was  not 
before  liable  to  be  rated  for  toll;  and  therefore  the  propiietors 
shall  not  be  liable  now  to  a  rate  on  tolls  in  respect  of  it  when  con- 
verted into  a  canal.  But  this  does  not  go  to  exempt  the  lind 
from  paying  what  it  did  before.  Upon  the  other  point  I  folly  se- 
cede to  what  has  been  said.  The  toll  must  be  apportioned  jm 
rat6  itinerU  for  so  much  of  it  as  accrued  on  the  unexempted  hoe, 
and  that  proportion  only  is  liable  to  be  rated  where  it  hecomes 
due.  —  Lb  Blahc  J.  I  am  of  the  same  opinion.  We  cannot  adopt 
any  other  construction  without  totally  defeating  the  object  of  the 
legislature  in  giving  the  exemption.  And  this  may  be  done  with- 
out difficulty.  The  land  will  be  rated  in  the  same  manner  as  it 
was  before  the  act.  The  tolls  will  be  rated  where  they  become 
due ;  but  in  calculating  the  quantum  of  toll,  which  is  the  subject 
of  the  rate,  allowance  must  be  made  for  so  much  of  the 'toil  as 
accrued  in  respect  of  the  line  exempted.  For  instance,  if  two 
thirds  of  the  line  are  exempted,  then  tolls  whrib  have  come  along 
the  whole  line  to  Habergham  Eaves,  will  only  be  liable  to  bemted 
in  the  proportion  of  one  third.  So  if  the  goods  have  been  carried 
15  miles,  five  miles  of  which  are  not  exempt,  they  muat  be  rated 
only  for  those  five  miles ;  and  so  in  proportion.  It  will  be  easy 
therefore  in  all  cases  to  calculate  the  proportion  of  tolls  which  are 
rateable,  according  to  the  number  of  miles  which  the  goods  have 
been  carried  along  the  exempted  and  unexempted  lines  of  the 
canal.  —  Rate  on  the  tolls  quashed. 

lOL  Rexy.Scukoates,  H.T.50G.S.  12  Efli*,  40.— The  parish 
officers  of  iS.,  in  a  poor  rate,  charged  the  commissioners  of  the 
Beverley  and  Barmston  drainage  in  a  certain  sum,  in  respect  of 
certain  lands  and  buildings  in  that  parish,  purchased  by  them  and 
converted  into  a  drain,  under  the  act  of  parliament  after-men* 
tioned,  which  land  was  cut  for  the  purpose  of  drainage,  and  is  now 
covered  with  water,  containing  six  acres.  The  commisdoners  ap- 
pealed to  the  Sessions  against  the  rate,  on  the  grounds,  first*  that 
they  were  not  the  proprietors  of  any  rateable  propertv  within  the 
parish  of  S. ;  and  secondly,  that  they  derived  no  beneficial  interest 
from  the  lands  for  which  they  were  rated;  and  the  Sessioas 
quashed  the  rate,  subject,  &c.  By  an  act  of  the  38G.3.  c.69. 
intituled,  "  An  act  for  draining,  preserving,  and  improving)  the 
**  low  grounds  and  carrs,  lying  in  the  several  parishes,  ie.  of 
'<  Beverletff  &c.  (naming  nearly  forty  districts,  amongst  which  5. 
<<  is  not  one),  all  in  the  East  Riding  of  the  county  of  York"  cer- 
tain commissioners  are  appointed  for  putting  the  act  intoi  ^^^^ 
tion.  These  commissioners,  for  the  purposes  of  the  act,  purcha^ 
the  lands  and  buildings  then  rated  in  S^  which  lands  and  buiKi- 
ings  have  been  converted,  by  virtue  of  the  act,  into  part  oi  • 
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drain  ezteDding  from  Beverley  through  part  of  S^t  a  distance  of  luch  ouUec,  are 
tea  milea ;  but  no  part  of  the  lands  adjoining  thereto  are  benefited  ^^  Mtcable  in 
ikerdy ;  the  draio  having  been  made  for  the  passage  of  waters  ^^^^^^f^^ 
coming  from  certain  low  grounds,  intended  by  the  act  to  be 
dnioed  into  an  outfall  clough  into  the  river  Htdi.     The  lands  and 
buildings  so  purchased  by  the  commissioners*  to  be  applied  as 
aforesaid,  were,  previous  to  such  purchase,  assessed  to  the  relief 
of  the  poor  and  other  parochial  rates  and  assessments  in  common 
with  oUier  lands  in  iS.,  but  since  the  making  of  the  drain  the  lands 
10  cQt  or  excavated  have  not  been  rated.    The  drainage  is  in 
every  respect  completed,  and  the  proprietors  of  the  low  grounds, 
ntoate  within  the  several  parishes  mentioned  in  the  act,  have  re- 
ceived the  benefit  thereof.  —  Park  contended  that  the  commis- 
sioners, having  a  mere  naked  trust,  without  any  beneficial  interest, 
were  not  rateable  in  respect  of  this  property,  and  cited  the  case  of 
the  Salter's  lAMd  Sluice  Navigation,  (a)  —  The  other  side  insisted  («)AMi,pl.i98» 
that  the  commissioners  were  rateable,  inasmuch  as  they  were  in 
the  actual  occupation  of  the  property^  and  relied  on  Rex  v.  Gar- 
diner, (b)     The  Corporation  of  Aberavon.  (c)     The  Dock  Company  (A)Pi»i«,pl-l67. 
ofHtdl.  (d) —  Ellbmborough  C- J.  In  these  cases  the  property  (c)^M<fpL2i4. 
rated  yielded  pecuniary  benefit,  or,  that  which  was  capable  of  W^^fi?^^^* 
being  estiaiated  and  converted  into  pecuniary  benefit  within  the 
pariah,  to  the  parties  interested ;  but  here  the  benefit  results  to 
the  lands  drained  which  lie  in  other  parishes,  where  .the  owners 
are  liable  to  be  rated  in  proportion  to  their  improved  value ;  and 
the  property  would  be  libble  to  a  double  rate  if  it  were  also 
rateable  in  Uie  hands  of  the  commissioners.     Or  supposing  that 
the  objection  of  .double  taxation  were  obviated  by  the  argument, 
that  the  amount  of  the  rate  on  these  commissioners  should  be  de- 
dacted,  pro  tantOy  from  the  several  parochial  assessments  on  the 
increased  value  of  the  lands  in  the  hands  of  the  owners,  still  the 
difficulty  remains  of  showing,  that  there  is  any  benefit  received  by 
these  commissioners  for  themselves  or  others  ^hin  this  parish, 
which  is  capable  of  being  rated.     The  benefit  is  all  derived  in 
other  parishes.     The  dock  company  of  HuU  were  in  the  receipt  « 

of  tolls  for  the  benefit- of  the  share-holders,  in  respect  of  the  use 
of  the  docks  within  the  parish  in  which  they  were  rated ;  but  these 
commissioners  gather  no  profits,  either  for  themselves  or  others  in 
this  parish,  but  are  the  mere  instruments  of  benefit  to  land-owners 
elsewhere.  /  kn&w  of  no  instance  where  a  canal  company  has  been 
Ud  rateable  Jbr  the  mere  space  occupied  by  the  canal  in  a  particular 
parish^  if  no  tolls  iioere  received  or  became  due  there;  and  I  can- 
not  distinguish  between  land  converted  into  a  drainage  and 
into  a  canal :  we  have  no  doubt  upon  the  case ;  and  are 
clearly  of  opinion,  that  the  commissioners,  having  no  beneficial 
occupation  of  the  property  in  this  parish,  either  for  themselves  or 
others,  are  not  liable  to  be  rated  for  it.  If  toe  tvere  to  hold  other' 
wse  f  it  voould  be  opening  a  question  of  beneficial  occupation  in  every 
tase.tBhere  a  canal  or  turnpike  road  passes  through  the  parish^ 
though  the  tolls  were  not  due  there  ;  which  has  never  oeen  considered 
at  liable  to  be  rated  in  such  parishes^  but  only  where  the  benefit 
accrues-  In  conformity,  therefore,  with  all  the  decisions  on  the 
subject,  the  commissioners,  having  no  beneficial  occupation  within 
the  parish,  are  not  liable  to  be  rated  there.  —  Order  of  Sessions 
confirmed. 
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TbeletMeafad 
occu|riar  of  an 
ancienA  and  «z- 
cluaiTe  fenry 
not  being  an 
inhiMtant  refi- 
dent  within  the 
township  in 
which  one  of 
the  termini  of 
the  furj  is  sit^- 
ated,  if  not 
liable  to  be 
rated  there,  for 
any  share  of 
the  tolls  of  suoh 
ferry :  for  sup- 
poung  a  ferry 
to  be  real  pro- 
perty, it  is  not 
such  real  pra- 
perty  as  is 
mentioned  in 
the  Stat 
4S  Elis.  c  3. 
the  occupancy 
of  which  sub- 
jects the  party 
to  the  relief  of 
the  poor  of  the 
place.    And  all 
the  cases  where 
parties  have 
been  held  rate- 
able in  re- 
spect of  the  oc- 
cupancy or  re- 
ceipt of  tolls 
(apart  ftom  the 
question  of  in- 
habitancy) 
have  been 
where  they  at 
the  same  time 
occupied  real 
▼tsible  property 
connected  with 
such  tolls  in  the 
place  where 
they  were 
rated. 


102.  Rex  ▼.  NichoUath  E.  T.  50G.S.  12£m^S90.— Aidko/- 
ton  appealed  against  a  poor-rate  for  Jif.*  whereby^  as  leasee  of  an 
ancient  »ferry,  from  and  between  S.  near  the  sea,  and  M^  be 
was  rated  for  the  toils  of  the  same.  ^  The  Sessrons  confirmed  the 
rate,  subject,  &c.    The  appellant  is  an  inhabitant  of  and  lives  in 
£.,  which  town  lies  close  to  the  sea^  at  the  mouth  of  the  river 
WtoTy  which  divides  the  parish  of  &*  from  the  township  of  Af., 
maintaining  eadi  their  own  poor.     There  is  an  ancient  ferry  for 
horses,  &c.  which  crosses  the  river  from  jS.  to  Af«,  and  from  id.  to 
S.   This  ferry,  until  17959  was  leased  by  the  EUricke  family  under 
the  Bishop  oi  Durhaniy  when  it  was  purchased  by,  and  now  belongs 
to  the  commissioners  of  Wearmoutk  Bridge ;  and  the  ferry  and  the 
tolls  thereof  are  at  present  let  by  them  on  a  lease  for  three  years 
from  Martinmas  1808  to  the  appellant,  at  the  yearly  rent  of  3602* 
There  are  two  large  boats,  which  keep  plying  all  day  to  and  froni 
S*  and  M.,  and  which  are  rowed  by  two  in  each  boat,  and  the  five 
or  toll  paid  for  a  person  passing  in  tlie  ferry  is  a  halfpenny  each 
way ;.  and  of  late  years  for  convenience  it  has  been  accustocned  to 
collect  the  money  of  the  passengers  as  they  enter  the  boat  on 
either  side  of  the  river,  instead  of  when  they  go  out,  as  it  used  to 
be  done  formerly ;  and  one  boat  puts  off  from  one  side  of  the  water 
when  they  see  the  other  put  off  from  the  opposite  side.     There  is 
a  small  boat  also  goes  to  and  from  ^S.  and  ilf.  during  the  night ;  and 
the  inhabitants  of  M.,  who  are  customed  as  after-mentioned,  pay 
the  same  toll  or  fare  of  a  halfpenny  as  persons  not  customed  do^  if 
they  go  over  in  this  night-boat.     The 'respective  boats  when  not 
used  have  always  been  locked  up  on  the  jS.  side  of  the  water,  doae 
to  the  place  where  the  passengers  get  in  on^  that  side.  .  PreTious 
to  the  year  1710,  a  dispute  having  arisen  between  A*  EUricke,  Eaq. 
the  then  lessee,  under  the  bishop,  of  this  ferry,  and  Sir  W^  W. 
Bart,  respecting  the  ferry  landings  on  his  estate  in  Af.,  and  the 
ferry  dues  to  be  paid  by  his  tenants  in  Af.  for  passing  the  ferry,  k 
was  referred  to^bitration :  and  by  an  award  dated  ^th  of  March 
1710,  two  places  were  set  out  by  the  arbitrators  for  the  ferrw- 
landings  in  Af. ;  and  the  one  of  them,  which  is  called  the  lu§^- 
landing  in  the  award,  is  the  place  where  the  ferry  now  landft»  and 
has  for  a  great  many  years  past.     And  the  ferry  dues  to  be  paid 
by  his  lessees  and  tenants  in  M.,  were  also  fixed  by  the  arbitra- 
tors ;  namely  a  cottage  2$,  6d.  and  a  dwelling-house  &.  lor  one 
year's  passage  of  the  lessees,  tenants,  or  inhabitants  of  each  cot- 
tage or  house ;  and  the  ferry  was  to  land  from  thenceforth  m  no 
other  place  in  Af  •  but  the  two  places  set  out  by  the  arbitratora. 
The  ferry  dues  settled  and  ascertained  by  that  award  for  the  pas- 
sage in  the  ferry-boats  of  the  lessees,  tenants,  and  the  inhabitants 
of  the  cottages  and  dwelling-houses  situated  in  Af  .,  have  been  paid 
ever  since  to  the  tenant  or  occupier  of  the  ferry  for  the  time,  and 
are  reserved  and  confirmed  to  the  same  lessees,  tenants,  and.  in- 
habitants, in  the  act  passed  for  the  erection  of  fVeam/lauik  R  ridge 
in  1792,  and  amount  to  from  80^.  to  100/.  a  year.     The  ferry  has 
always  until  the  year  1802,  when  it  was  let  to  one  T.  W.  who  lived 
in  M,f  been  let  to  persons  living  in  jS.,  and  been  rated  to  the  pooi 
of  S,  for  the  whole  of  the  tolls  or  ferry  dues :  and  it  has  at  diflRai 
rent  times  been  also  rated  to  the  poor  of  M, ;  but  nothing  waa  evei 
paid  unto  that  township  until  W.  took  the  fbrry ;  when  the  psuisli 
of  S.  having  raised  his  rate,  in  consequence  of  his  having  given 
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addifional  rent,  he  objected  to  pay,  on  the  ground  that  part  of  the 
tolls  of  the  feny  arose  and  became  due  in  M.,  and  were  liable  to 
be  rated  to  that  township ;  and  M.  having  rated  him  for  a  part,  he 
iftppealed  against  the  jS.  rate,  on  the  ground  before  mentioned,  to 
the  sessions  at  Durham  in  July  1805,  when  the  point  was  aban- 
doned by  the  respondents,  an4  fF.'s  rate  to  5.  was  amended,  and 
reduced  to  half  of  the  tolls  of  the  ferry ;  and  the  ferry  has  since 
been  continaed  to  be  rated  to  M.for  one  half  of  the  ioUs  or  Jerry 
dues,  including  one  half  of  the  custom  money,  and  for  the  other 
lialf  thereof,  including  the  remaining  half  of  the  custom -money, 
to  S.    The  number  of  passengers  from  S.  to  M.  are  about  the 
same  as  from  M>  to  S.    The  place  where  the  ferry  lands  in  ilf.  is 
of  little  or  no  value  of  itself,  m  case  it  was  not  used  for  the  ferry 
landing.     No  question  arose  in  this  case  as  to  the  quantum,  for  it 
wasa£nitted  that  the  appellant  was  properly  ratea  in  M.  as  to 
quantum,  in  case  he  is  rateable  there  at  all  ^0T*nny  part  qflhe  lolls 
orjeet  arising  or  received  from  or  in  respect  of  the  ferry  boats.  — 
Ellbs BOROUGH  C.  J.  The  rate  is  here  imposed  on  the  iolU  merely 
of  the  ferry:  and  the  questioh  is,  whether  the  proprietor  of  the 
ferry,  who  is  not  an  inhabitant  of  the  township  in  which  he  is 
rated,  be  liable  to  be  rated  for  such  tolls  received  by  him  there  ? 
And  this  being  a  question  upon  the   construction  of  the  stat. 
43jE/k.  C.2.,  it  is  material  to  look  to  the  words  of  it.     By  that 
statute  the  parish  officers,  by  consent  of  two  justices  of  peace,  are 
dffected  to  raise  a  competent  sum  for  the  relief  of  the  poor  by 
taxation  of  ^*  every  inhabitant,  parson,  vicar,  and  other,  and  of 
**  every  occupier  of  lands,  houses,  tithes  impropriate,  propriations  ^ 

**  of  tithes,  coal  mines,  or  saleable  underwoods  in  the  said  parish." 
Now  tMs  do  not  come  within  any  one  specification  of  occupancy 
described  by  the  statute :  they  are  not  lands  or  houses,  drc.    If, 
therefore,  the  owners  be  taxable  for  them  at  all,  it  must  be  as  an 
inhabitant  of  the  parish  out  of  which  they  arise :  but  there  is  no 
case  in  which  the  word  inhabitant,  in  that  statute,  has  been  held 
to  mean  any  other  than  a  resident  within  the  parish.    In  the  cases 
which  have  occurred  in  respect  of  personal  property,  such  as 
The  King  v.  Liverpool^  and  The  King  v.  Collinson,  which  are 
mentioned  in   The  King  v.  Jones  (a),   residence  was  considered  (fl)iVi/,pL378. 
necessary    to  constitute  inhabitancy.    But  we  are  reminded  of 
cases  where  toUs,  arising  from  navigable  canals,  to  which  the  tolls 
of  a  ferry  are  assimilated,  have  been  held  rateable,  without  any 
reference  to  the  question  of  inhabitancy ;  and  the  Wickham  case  (6)  (5}B»si,p].i40. 
ismach  relied  on,  where  a  corporation  was  held   rateable  for 
mark^ tolls;  but  they  were  the  lords  of  the  soil  where  the  market 
was  hM,  in  respect  of  which  they  were  rated  for  the  tolls.     In 
the  case  of  The  King  v.  Cardington  (c),  the  rate  was  specifically  (c}PtaK,pi,i7«. 
upon  the  sluices,  on  that  which  "was  local  and  visible  property, 
and  producing  profit  within  the  parish ;  and  all  the  cases  where 
the  tolls  have  been  held  to  be  rateable,  when  they  are  examined, 
win  be  found  to  have  proceeded  on  that  ground.     It  was  so  in  the 
cue  of  the  Staffordshire  and  Worcestershire  cstnal  {d),  the  com-  (tf)  jtnie,ph  99, 
ptny  were  there  rated  for    **  their  basins,  towing  paths,  and  that 
**  part  of  their  canal  and  the  locks  lying  within  Lotoer  Mitton,  and 
**  tor  the  tolls  and  duties  arising  therefrom  due  at  Lotver  Mitton.* 
There  could  be  no  doubt,  that  the  basins,  towine  paths,  canal,  and 
locks,  were  local  visible  property  there,  and  the  tolls  and  duties 
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ariting  ihereframf  classed  and  coni^ected  as  they  are  with  the  local 
visible  property  rated,  were  considered  as  resulting  from  that 
local  and  visible  property.    In  all  the  cases  the  tolls  have  arisen 
from  the  use  of  the  canal,  which  is  local  and  visible,  being  par» 
c»f  the  land  itself,  lying  within  the  parish  where  the  tolls  have  been 
rated.     But  there  is  no  case  where  tolls,  detached  altogether  from 
local  real  property,  have  been  held  to  be  rateable  per  se*    When, 
therefore,  we  are  called  upon  to  decide  such  a  question  for  the 
first  time,  I  am  always  disposed  to  go  to  the  feuntain-head,  which  is 
the  act  of  the  ^SEUz*;  and  looking  at  the  words  of  that  act,  I  do 
not  find  any  of  them  which  extend  to  rate  any  person  pot  being 
an  inhabitant  of  the  place^  nor  the  occupier  of  any  of  the  specific 
kinds  of  property  mentioned  in  the  act.     And  not  finding  any 
description  in  the  statute  which  applies  to  the  case  of  this  appel- 
lant, I  cannot  hold  him  to  be  rateable  for  these  tolls.  —  Grose  J. 
agreed.  —  Ls  Blanc  J.  The  appellant  is  rated  specifically  as  the 
lessee  of  the  ferry,  for  half  of  the  ioUs  orferri^  dues  in  Af./  and  it 
is  found,  that  he  is  an  inhabitant  of  and  lives  in  S.:  and  it  is  not 
stated,  that  he  is  the  occupier  of  any  property  in  M. ;  and  that 
brings  it  to  the  simple  question,  whether  a  person  residing  out  of 
the  township  be  rateable  for  the  tolls  of  a  terry,  which  tolls  arise 
and  become  due  to  him  for  carrying  passengers  and  cattle  from 
the  one  shore  to  the  other,  one  of  which  lies  in  the  township. 
The  origin  of  this  rateability,  if  it  exist  at  all,  must  be  sought  for 
in  the  stat.  43  £/».,  which  does  not  extend  in  terms  to  this  case. 
At  the  same  time  if  the  words  of  it  had  received  so  extended  a 
^        construction,  as  to  include  this  case  in  the  various  decisions  vhicK 
have  taken  place  upon  the  rating  of  proprietors  of  canal  navin* 
tioo8,*I  should  have  been  disposed  to  have  adhered  to  the  settled 
course  of  construction.     But  this  point  not  having  been  decided 
in  those  coses,  I  cannot,  upon  reverting  to  the  words  of  the  statute, 
consider  the  appellant  as  coming  within  any  of  the  descriptions  of 
persons  rateable  there  given.     It  is  contended,  that  he  is  an  inha* 
oitant  of  the  township  within  the  meaning  of  the  act,  and  tliat  he 
is  also  within  it  as  an  occupier  of  real propetty.    Now  when  the 
word  inhabitant  is  used  as  well  as  occupier^  I  must  consider  that 
by  the  former  was  meant  a  person  who  was  resident  in  the  place  ; 
f^r  one  might  occupy  without  being  resident,  and  the   statute 
meant  to  include  both ;  but  this  appellant  is  found  to  have  been 
resident  in  S.,  and  in  that  sense  is  not  an  inhabitant  of  A/.     Thent 
as  to  his  occupation  of  real  property  in  the  latter  township,  if  this 
ferry  and  the  tolls  be  real  property,  still  the  appellant  is  not  the 
occupier  of  such  real  property  as  is  mentioned  in  the  act  of  par* 
liament.     But  they  are  compared  to  the  tolls  of  a  canal,  which,  it 
it  is  said,  have  been  held  to  be  rateable  property  within  the  statute: 
it  will  be  seen,  however,  upon  examination,  that  in  all  those  cases 
the  parties  claiming  the  tolls  for  which  they  were  rated,  had  9A 
interest  in  some  local  and  visible  property  within  the  parish  con* 
nected  with  their  interest  in  the  tolls  ;  as  where  they  were  made 
payable  at  their  own  wharfs  or  warehouses,  where  the  goods 
carried  on  the  canal  were  received  or  deposited ;  or  in  respect  of 
the  line  of  canal  by  which  they  were  carried  passing  through  the 
parish  where  the  tolls  were  rated.     The  case  of  the  owner  of  the 
MI'Mpl'Sld*  "packet  boats.  Rex  v.  Jones  (a),  comes  very  near  to  that  of  a 

person  who  has  an  exclusive  right  of  carrying  passengers  €uid 
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goods  in  a  ferry-boat ;  bat  the  packet  owner  was  only  held  to  be 

rateable  for  his  profits  in  the  parish  where  he  resided,  arid  where 

the  ixMLts  were  kept*  and  produced  the  profit  to  him  ;  and  he  was 

ooDsidered  not  to  be  rateable  in  any  other  place  to  which  the 

boats  sailed  whe^  he  was  not  resident.    The  appellant,  therefore, 

is  not  rateable  for  his  property  within  the  words  of  the  statute,  or 

the  decided  cases  upon  it,  either  as  an  inhabitant  or  as  an  occu« 

pier.— Baylby  J.    Thb  person  is  neither  an  inhabitant  of  the 

toimihip  within  the  meaning  of  the  statute,  nor  an  occupier  of  any 

oTthe  species  of  property  mentioned  in  it ;  and  when  we  are 

called  upon  to  put  a  construction  upon  the  act  for  the  first  time, 

weoagbt  to  abide  by  the  words  of  it.     In  a  statute  which  mentions 

hkabiaiU  as  well  as  occupier^  inhabitant  must  mean  residentf 

otherwise  it  would  for  tlus  purpose  mean  the>  same  as  occupier. 

Bat  the  appellant  is  said  to  be  an  occupier  of  the  tolls,  and  that 

ioSs  &are  been  held  rateable,  eo  nomine^  in  several  cases ;  but  in 

•U  those  cases  it  will  be  found  that  the  persons  rated  were  the 

oecQpiens  of  lantU  within  the  place,  in  respect  of  which  the  tolls 

is  the  whole  or  in  part  were  payable.     In  The'  King  v.  Carding- 

i(i»{a\  the  party  was  rated  for  the  sluice  of  which  he  was  the  (a)Pojt,pl.i72« 

occapier,  which  sluice  was  real  property.     In  the  case  of  canal 

tolls,  the  proprietors  rated  were  the  occupiers  of  the  canals,  and 

canals  are  real  property ;  they  are  land  applied  to  a  particular 

pvpoae,  and  the  toils  are  the  profits  arising  from  the  use  of  the 

IsoQ,  and  are  given  to  the  proprietors  as  a  compensation  for  the 

OK  of  it  in  that  manner.  Here  the  appellant  was  not  an  inhabitant 

of  M.,  and  he  was  not  an  occupier  there  of  any  real  property  for 

vhich  he  was  rateable.  —  Order  of  Sessions  quashed. 

103.  Williams  ^f.  Jones,  E.  T.  50G.S.  I2£asty  346.  — Ellen-  The  owner  of « 
■OBouGH  C.  J.  In  delivering  his  judgment  in  the  case  of  Rex  v.  ^^"7,  reiidfng 
^tdWioa  (b),  said,  that  it  would  govern  this  tiase  also,  unless  ''**^^^* 
the  Court  snould  see  any  special  ground  on  which  to  distinguish  ^nJthe 
it — Barnes  endeavoured  to  distinguish  it  upon  the  circumstance  profits  of  the 
of  the  post  driven  into  the  soil,  to  which  the  boats  were  sometimes  ferry  on  the  spot 
in^e  fast  on  the  X.  shore ;  but  the  Court  considered  that  this  did  l>y  ^'""'T*"*' 
not  essentially  vary  the  present  question;  for  the  owner  of  the  J|^*?2Sefor 
fcny  was  not  found  to  have  any  property  in  the  soil  of  the  high-  gudj'^llgln  n^ 
^:  and  suppose  he  ha4  a  eight  to  make  such  special  use  of  the  pwish  where 
^way  for  the  purpose  of  securing  his  ferry-boats,  that  did  not  they  were  soooU 
Bttke  him  the  occupier  of  the  highway.     The  facts  of  tlie  case  lected,  and 
were  as  follow:  //.  fV,  was  the  proprietor  of  a  ferry,  across  an  J^II!If^i?* 
*"nofthesea,  from  C  to  A.,  and  viceversd,  and  of  the  tolls  ferry  wnsito- 
thereof ;  and  the  king's  highway  from  .£•  to  H.  leads  to  and  from  ^teS,  and  on 
the  said  arm  of  the  s^a,  within  the  limits  of  the  ferry.    There  are  which  ihorethe 


I  five  ianding-places  in  Zi.,  in  A.,  used  by  the  ferry-boats  on  landing  ferry-hosit 
^  the  opposite  shore,  which  landing-places  have,  within  four  ••cured  by  ^^ 
J«tts  before  the  making  of  the  rate  in  question,  been  repaired  S^e'groondT 
*^  improved  by  Mr.  JV,  the  proprietor  of  the  ferry;  and  for  thesoilicaelf at 
^i^tts  years  last  past  there  have  been  and  now  is  a  post  fixed  in  the  landing 
^  ground  at  one  of  the  landing-places,  to  which  post  the  ferrv-  places  being 
^'^•U  have  been  and  are  usually  moored  when  lying  on  the  Angle*  **"  ^^^  ^^' 
'ttade.    All  His  Majesty's  subjecu  have  a  right  to  navigate  this  ^''the^owDer 
*^  of  the  ses^  and  always  of  right  land  at  the  several  landing-  ofuw  ftrry 

(b)  j§Hte,  pi.  109. 
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Theoorpontion 
ai  Bath  under 
the  powers 
giTen  thcin  by 
6  G.  S.  c.  70. 
erected  rtter- 
eatrt  for  water 
m  the  parieb  of 
A  firom  which 
bj  means  of 
pipes  (laid  by 
them  under  the 
nine  authority) 
they  supplied 
the  inhabitants 
of  the  pariihrs 
of  ABandC 
with  water,  and 
derived  profit: 
Held  that  the 
corporation 
were  rateable  m 
the  parish^  A 
for.  so  mudi  of 
the  profits  aria 
ing  firom  these* 


they  made  In 
the  padih  of  A, 
but  not  for  the 
entire  profits 
made  In  A  B 
and  C. 


places  at  their  pleaaure,  and  the  proprietor  of  the  ferry  has  not  the 
sole  or  exclusive  use  of  the  said  landinff-placcs  or  either  of  them, 
but  has  the  sole  and  exclusive  right  and  privilege  of  conveving  br 
his  boats,  passengers,  &c.  for  hire,  from  a  part  of  the  said  kioei 
highway,  lying  in  the  parish  of  B.,  in  C^  to  anq^her  part  of  the    { 
said  king's  highway,  lying  in  L.,  in  A.,  and  vice  vend*    The  tolls   ' 
and  hire  due  and  payable  for  such  conveyance;  from  C«  to  X, 
have  been  paid  to  fV»  H*%  servants  for  his  use,  sometimes  upon 
the  said  arm  of  the  sea,  a  little  before  the  arrival  of  the  boats  at 
the  landing-places,  and  at  othei;  times  upon  the  landing-places  fn 
the  parish  of  2/.,  after  the  persons  paying  die  same  have  landed. 
And  the  proprietor's  servants  have,  from  time  to  time,  paid  over 
the  tolls  and  hire  so  received  by  them  to  his  agent,  residing  in  part 
of  a  dwelling-house,  whereof  H,  fV.  is  seised  in  fee,  in  the  pariih 
of  Z.,  of  which  house  one  T.  B,  is  tenant,  and  has  continually 
been  rated  in  his  own  name  to  the  relief  of  the  poor  of  the  said 
parish  of  X*,  and  has  paid  the  rates  assessed  upon  him:  and 
H.  W.*%  agent  has  never  been  rated,  nor  ever  paid  any  poor  rates. 
//.  W,  never  inhabited  or  dwelt  in  the  parish  of  !«•,  and  no  pro- 
prietor of  the  ferry  or  tolls,  or  other  person  in  respect  thereof,  hai 
at  any  time  been  rated  for  the  same  to  the  relief  of  the  poor  of 
the  parish  of  X.  t^efore  the  making  of  the  rate  in  question. 

104.  Rex  ^ .  Corporation  of  Bath,  M.T.  52G.S.  UEati,€(]9. 
•—The  corporation  of  Bath  appealed  against  a  poor-rate  for  the  pa- 
rish of  L.f  in  which  they  were  rated  as  occupiers  of  certain  springs 
and  reservoirs  in  221-  10«.     The  Sessions  con6rmed  the  rate,  sub- 
ject, &c.    An  act  passed  in  the  6  G.3.  (c.70.)  intituled,  *'  An  Act 
*<  for  (amongst  other  purposes)  better  supplying  the  inhabitants  of 
**  the  cit^,  liberties,  and  precincts  of  Bath  with  water."    This  act 
(inter  aim)  after  reciting  that  there  was  a  scarcity  of  water  within 
the  city,  liberties,  and  precincts,  and  that  there  were  in  the  neigh- 
bourhood of  the  said  city  several  springs  of  water  belonging  to 
the  corporation,  enacts  that  the  corporation  shall  have  full  power 
and  authority  to  cause  water  to  be  conveyed  to  the  said  cityi 
liberties,  and  precincts,  from  such  springs,  and  gives  them  author- 
ity to  enter  upon  and  break  up  the  soil  of  any  public  highway,  ot 
common  or  waste  ground,  and  the  soil  of  any  private  ground 
within  two  miles  of  the  city,  and  the  soil  qr  pavement  of  any  street 
within  the  city,  in  order jto  drain  and  collect  the  water  of  the  said 
springs,  and  to  make  a  reservoir  or  reservoirs  sufficient  for  keeping 
Such  water,  and  to  erect  conduits,  water-houses,  and  engines  n^ 
cessary  for  distributing  such  water  into  the  several  parts  of  the 
said  citv,  &c.,  and  to  lay  under  ground  aqueducts  and  pipes  moct 
convenienf  for  the  same  purpose.     And  the  act  vests  the  right  and 
property  of  all  water-courses  leading  from  the  said  springs  to  the 
said  city,  and  also  all  reservoirs,  conduits,  water-houses,  engines, 
buildings,  aqueducts,  and  pipes,  erected  or  used  for  the  purpose 
aforesaid,  in  the  mayor,  aldermen,  and  citizens  of  Bath,    Under 
the  power  given  by  this  act,  the  corporation  made  several  reser- 
voirs in  the  parish  of  L.,  where  the  springs  aforesaid  are  situated, 
in  the  neighbourhood  of  Bath;  no  part  of  the  said  city,  &c. 
lying  witliin  the  said  parish.     The  reservoirs  are  walled  in  and 
roofed.     Aqueducts  and  pipes  are  also  laid  under  ground  for  con- 
veying the  water;  which  first  pass  through  a  part  of  the  said 
parish  of  X.,  called  H»f  and  from  thence  along  a  certain  bridge, 
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caDed  the  Old  Bridge^  over  the  river  A.^  into  and  through  the 
ptriih  of  R  James\  and  the  parish  of  S^  P.,  which  two  parishes 
ire  within  the  city  of  Bath.     All  the  water  flowing  from  the  said 
ipripgs  is  collected  into  the  said  reservoirs,  from  each  of  which  it 
if  diitribated  by  means  of  a  main  pipe  and  cock,  under  the  charge 
of  an  officer  of  the  corporation,  who  has  no  residence  on  the  spot, 
but  goes  there  twice  a  day,  for  the  purpose  of  turning  the  cocks 
isddistribttting  the  water:  and  from  these  main  pipes  it  is  distri- 
bated  by  smaller  pipes  to  the  houses  of  the  various  inhabitants 
both  is  that  part  of  the  parish  of  L,y  called  //.,  and  in  the  parishes 
fif  St,  James  and  St*  P.  aforesaid,  the  cocks  being  turned  at  stated 
times,  by  officers  of  the  corporation.     All  the  said  pipes  are  ori- 
ginally derived  from  and  connected  with  the  saia  springs  and 
Kimoirs  in  X.    The  occupiers  of  the  several  houses  pay  a  rate 
to  the  corporation  for  the  water  with  which  they  are  respectively 
sofipiied,  and  the  amount  of  this  rate  is  in  the  discretion  of  the 
coiporation.    The  corporation  of  Bath  has  been  all  along  In  the 
occupation  of  the  said  springs  and  reservoirs,  and  of  the  land  in* 
doded  vithio  the  walls  thereof;  and  they  are  the  same  springs  and 
namoirs  mentioned  in  the  aforesaid  rate.     The  annual  profits 
^ng  to  the  said  corporation  from  the  water  thus  distributed  from 
these  springs  and  reservoirs,  amount  to  600^.  in  the  whole,  of  which 
^  are  collected  from  the  houses  in  that  part  of  the  parish  of  L*y 
<^U  H,9  and  550/.  from  the  occupiers  of  houses  in  the  parishes 
(^ St.  James  and  Si.  P.,  in  Bath.    The  whole  of  this  6001.  is  ac- 
coQoted  for  and  paid  at  the  office  of  the  chamberlain  of  the  cor- 
pontioD  in  Bath.     The  said  sum  of  22/.  10s.,  for  which  the  said 
iprings  and  reservoirs  are  rated,  are  rated  severally  m  the  names 
^  the  respective  occupiers,  exclusive  of  the  said  springs  aAd 
^'i^oirs,  and  the  land  thereof.     The  questions  -reserved  were, 
1st,  Whether  the  corporation  were  liable  to  be  rated  at  all  to  the 
pw  of  L.  in  respect  of  these  "springs  and  reservoirs  ?  and  if  so 
Wrfe,  2d,  Whether  they  were  to  be  rated  in  L.  upon  the  whole  of 
the  profits  of  the  water  from  the  springs  and  reservoirs,  or  only 
upn  so  much  of  the  prqiits  as  are  collected  from  the  occupiers  of 
bomes  within  the  said  parish  ?   In  answer  to  an  argument  drawn 
^  the  words  of.  BuUer  J.  in  Atkins  v.  Davis  (a),  in  support  of  (a)  Pots* 
^  rate  on  the  whole  600/.,  Ellenborough  C.  J.  said,  ••  llie  dif- 
^'ference  in  the  case  of  the  water  being  conveyed  by  pipes  into 
"another  parish  is,  that  the  land  of  the  other  parish  is  made  use 
**  of  to  earn  the  profit."  —  The  Court  entertained  no  doubt  upon 
^^  csK,  and  Ellenborough  C.  J.  delivered  their  judgment* 
^  nayor,  aldermen,  and  citizens  of  B&th  must  be  rated  under 
^^4S£/tz.  if  at  all,  for  the  description  of  property  within- 
mentioned,  either  in  the  character  of  inhabitants  of  the  parish  of 
^  or  as  the  occupiers  of  some  of  the  different  kinds  of  property 
pttticolarly  specified  in  the  act  as  the  subjects  of  rate*     Under 
^oos  late  decisions,  and  particularly  that  of  The  King  v.  M- 
ciobos(6),  in  which  the  several  cases  on  the  subject  are  referred  (b)Jnte^,V)9» 
^  and  which  have  been  a^ain  cited  on  the  present  argument,  it 
"^  been  established  as  the  sound  construction  of  the  statute 
^Eliz.  that  the  word  inhabitants  in  that  act  is  only  satisfied  by  a 
'^dence  within  the  parish.     And  as  there  is  no  doubt  that  the 
^^''poration  of  Balh  are  not  residents,  they  cannot  be  charged  eo 
*^UK,  as  inhabOants  in  this  case ;  and  therefore  if  rateable  at  all| 

G  S 


1 

fl|§  ,  poor's  ratb.  [Ch.1L   i 

iBiiflt  be  rated  as  the  occupiers  of  some  of  the  sereral  detoripUofii   | 
of  property  enuinerated  in  the  act.     That  they  are  the  occupien 
of  the  reservoirsy  which  they  are  empowered  to  make,  and  in  which 
the  water,  which  they  are  also  authorised  to  collect,  is  kept,  sod 
that  such  reservoirs  aud  the  toater  kept  therein  are  compreheoded 
within  the  legal  description  of  latidf  (one  of  the  descnptioos  of 
rateable  property  mentioned  in  the  stat.  43£/u.)  will  not  admit  of 
a  doubt:  and  it  is  equally  unquestionable,  that  they  constitute 
local  and  visible  property  in  the  parish  of  Z.,  where  thejsre 
situate.     This  disposes  of  the  first  question  submitted  to  oor  opi- 
nion ;  viz.  Whether  the  corporation  is  liable  to  be  rated  at  all  for 
tlftir  property  in  the  parish  of  Z.,  where  the  land  lies  in  which  the 
springs  and  reservoirs  are  situate?   As  to  the  second  Gneskioa, 
Whether  the  corporation  is  Jiable  to  be  rated  in  diis  parish  for  ik 
whole  of  the  profits  of  the  water,  which  flows  from  the  springs  sod 
jreservoirs,  or  only  for  the  profits  collected  in  this  particular  parish? 
It  should  seem  to  follow  as  a  consequence,  from  what  has  bees 
said  already,  that  if  the  corporation  of  Bath  be  occupiers  of  asy 
local  visible  property,  producing  profit  in  any  other  parish,  asd 
falling  by  reasonable  construction  within  the  same  description  of 
property  as  the  reservoirs  already  mentioned,  they  should  be  liiUe 
in  like  manner  to  be  rated  for  it,  pro  tautoy  in  such  other  parish. 
The  water  is  stated  (o  be  conveyed  from  the  reservoirs  in  I^y  ow 
tlie  river  A.f  and  thence  distributed  into  and  through  the  sereral 
streets  in  the  city  of  Bath,  and  conducted  to  the  houses  <^  the 
inhabitants  there,  by  means  of  main  pipes  and  smaller  pipes  de- 
rived from  those  reservoirs,  and  for  which  the  occupiers  of  the 
several  houses  in  these  parishes  in  Bath,  which  are  so  suppliod, 
pay  a  water  rent  to  the  corporation.     As  so  large  a  portion  of  the 
apparatus,  by  the  aid  [of  which  the  water  ib  conveyed  along  the 
two  several  parishes  in  Bath,  and  the  soil  itself  within  these  pa- 
rishes, on  which  these  pipes  rest,  and  On  which  soil  the  corporatMMi 
are  certainly,  under  the  powers  of  this  special  act,  authorised  to 
lay  them,  must  be  considered  as  mainly  conducive  to  the  acquiriag 
the  water-rent,  which,  in  so  large  a  proportion  (namely,  11  to  It 
or  550/.  out  of  600/.),  is  received  for  the  use  of  it  in  the  two  BsA 
parishes,  it  is  impossible  to  say  that  the  corporation  ought  to  be 
rated  as  they  are,  that  is,  for  the  whole  of  such  profits  in  the  pa- 
rish of  L.  alone ;  and  if  they  aught  not  to  have  been  so  rated,  the 
rate  appealed  against  must  be  quashed.     A  great  deal  of  stress 
(a)  PoiL     has  been  laid  in  the  argument  of  this  case,  on  the  part  of  the 
respondents,  on  the  supposed  authority  of  the  case  of  Aiki»t^' 
Davis  and  others  (a),  but  as  the  judges  of  the  Court  of  King* 
Bench  were  equally  divided,  no  decision  n^hich  can  be  relied  on  as 
authority  was  come  to  in  this  Court.     And  although  it  may  he 
collected  from   Lord  Loughborough's  judgment  in  the  Exche- 
quer-chamber, that  he  thought  that  <<  the  proper  place  where  the 
«  value  of  the  whole  is  to  be  taken  is  the  Jbuntain  heed,  froD 
*'  which  the  whole  is  to  be  distributed ;"  thereby  intimating  two 
things;  first,  that  the  whole  profit  should  be  assessed  at  on^ pi^ce* 
tfttd  secondly,  that  such  place  should  be  the^tfniatit  head;  yet  he 
adds,  "it  is  not,  however,  very  material  to  consider  that;  for  upon 
**  the  present  action  it  is  certainly  sufficient  to  warrant  the  levyio^ 
"  the  distress,  that  here  was  a  foundation  to  make  a  rate,  and 
^'  eome  property  rateable :"  And  indeed  upon  that  grotmd,  vis.  o< 
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the  fym  of  the  action,  which  assumed  the  distress  to  be  illegal  in 
MOi  and  upon  the  diffierence  wlfich  is  to  be  found  in  the  language 
ofthe8tats.27£/».and4>S  jS/i2.  did  the  united  judgment  of  the  Court 
of  Exchequer-chamber  proceed,  and  not  upon  the  supposed  ratea- 
bilityof  the  whole  profits  at  the  fountain  head.  In  order  to  decide 
the  questions  reserved  for  our  determination  upon  this  case,  it  is 
by  no  means  necessary  or  proper  for  us  to  pronounce  in  what 
piruhes,  besides  that  of  L.9  and  in  what  proportions  the  corpor- 
ation shall  be  in  future  charged :  indeed  we  have  no  adequate 
mtterials* before  us  for  such  a  decision:  it  is  enough  upon  the 
proeot  occasion  to  state,  that  the  rate  in  question,  by  which  the 
corporation  has  been  charged  for  the  tohole  of  their  profits  in  that 
Mf  porish,  is  on  that  account  bad,  and  must  be  quasned. 

106.  Rex  V.  Rochdale    Water-works,    T.  T.  5SG.S.  IM.SfS.  Wlmvsceai^ 
634. -The  company   of  proprietors   of  Rochdale  water-works  panywcrsem* 
were  rated  to  a  poor  rate  for  S.,  for  and  in  respect  of  the  trunks  5!^*J!l^^* 
iwi  pipes,  and  other  apparatus  for  the  conveyance  of  water,  be-  Jb  CrwSJ? 
loRgjng  to  the  company,  situate  and  being  fixed  in  the  ground,  grmmd« 
in  the  township  of  S.,  and  the  profits  arising  therefrom  within  the  tiiraiig|i  ths 
tovDship.    Rate  confirmed,  subject,  Ac —  By  an  act  passed  in  ■ttfects  <rfa 
•he  49th  year  of  the  king,  the  appellants  are  empowered,  among  ^^^i"'^ 
other  things,  to  lajr  under  ground,  along  the  public  streets,  and  J2J|J|L2^2l^ 
comnoQ  highways,  in  the  township  of  S.,  main  pipes  for  the  con^  watfrfsnitfcr 
re/SDce  of  water  therein  ;  and  the  act  authorizes  the  inhabitants  inluMiMiss 
of  the  said  township,  with  the  consent  of  Che  company,  to  lay  ^i^ihtedm* 
dwrn  leaden  or  other  pipes,  communicating  with  such  main  pipes,  '•fj*'  <«"■■•• 
to  their  re8|)ective  houses,  paying  to  the  company  such  rate  or  ^^^ 

nttes  for  such  privilege  and  water,  as  shall  be  mutually  agreed  wjdtnuii 

upon  bj  them.     In  pursuance  of  this  act  divers  such  main  pipes  pipes  to  their 
isd  branches  are  laid  and  used  in  the  township,  and  divers  of  the  bouiet,  payiog 
^habitants  thereof  pay  such  rates  as  aforesaid  to  the  said  com-  ^  ***  J^^S 
Pfoj.   The  rate  was  upon  these  pipes.  —  Scarlett  endeavoured  to  p,^teg«  Hdd, 
woguish  this  from  the  case  of  Rex  v.*  Corporation  of  Bath  (a)  Siat  thTeoBi* 
because  here  there  were  no  reservoirs,  but  only  pipes,  and  be-  puy  w«i«  nis- 
Cttie  the  commissioners  Are  only  authorized  to  lay  main  pipes ;  *ble  to  the 
fe  pipes  communicating  to  the  respective  dwellings  being  laid  by  J^lh"  hm 
Ae  respective  inhabitants,  who  therefore  ought  to  be  rated  re-  ^J'^JJi  pip^ 
ipeetively  as  the  respective  occupiers  of  land,  pro  tantOf  each  ac-  lay  in  rcipectof 
^iog  to  the  extent  of  his  respective  conducting  pipe. —  El-  those  pipM,  and 
LKKBORouoH  C  J.    Whether  the  occupiers  of  the  houses  are  or  *be  rates  paid 
v«  not  rateable,  in  respect  of  advantages  derived  to  them  from  the  •l**'*'^ 
^  of  these  collateral  pipes,  does  not  affect  the  present  question.  {o)'^ni$^lOi» 
"^  question  here  is,  whether  the  company,  as  occupiers  of  the 
P^  pipes,  are  rateable ;  what  difference  does  it  make,  whether 
1^  he  a  reservoir  of  so  many  feet  square,  or  a  pipe  of  so  many 
^es  in  diameter  ?    I  own  I  cannot  distinguish  this  case  from 
^«  V.  The  Obrporation  of  Bath*  —  Lb  Blakc  J.    If  this  rate  on 
^0  company  had  been  simply  on  the  leaders  which  carry  the 
^^  to  each  house,  the  argument  might  have  been  of  weight ; 
oat  the  rate  is  imposed  in  respect  of  the  main  pipes,  and  the  pro- 
■ta  arising  from  themv-^  Order  of  Sessions  confirmed. 

106.  Rexif.  Shepherd,  M.  T.  58  G.  S.  1  B.  Sf.  A.  109 Upon   xheownergof 

j|PP^  against  a  poor  rate  for  the  parish  of  fV.  in  the  IsleofJEht  a  coattiDg 
7  iH\ich  R,  S.  and  others  were  assessed  W.  8*.  for  the  proms  or  a  veMel  araj 
«oop  caHed  the  John,  and  G.  P.  was  assessed  Si.  for  the  profits  of  to  be 
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raspect  of  ihe  a  sloop  called  the  Nene^  the  Sessions  confirmed  the  rste^  8id>jeet 

proflto  accni-  to  the  opinion  of  this  Court,  on  the  following  case :  The  harbour 

r^dSr'^'^*  of  W.  Is  several  miles  up  the  river,  and  the  sea  or  sand  approach- 

whw?*^"^  ing  it  is  so  shallow  that  small  vessels  only  can  get  up  to  the  town 

tiiems^T»  re-  o^  W'^  which  is  in  ihe  parish  of  Wisbech  St.  Peter  %•    The  port  of 

side,  and  where  W.  comprizes  the  river  up  to  the  harbour  in  the  town  and  parish, 

the  ship  is  re-  and  a  portion  of  the  bay  with  which  it  communicates.    Rut. of 

8'f^'*^[»"'^  the  port  is  not  within  any^  parish,  and  the  remainder  of  it  is  in 

Immiu^ly  se^esal  different  parishes  of  the  Ide  of  Ely,  and  the  counties  of 

r^yed  and  ^-j  ^'i  *>id  L.     The  John  being  too  large  to  get  up  to. the  town, 

deliTered,  aod  never  was  in  any  part  of  the  parish  of  Wished  St,  Peters.  The 

her  ftiei^t  paid,  usual  birth  of  the  John  is  in  the  bay  at  Sutton  Washf  within  the 

and  which  is  port  of  W.,  out  of  the  parish  of  Wisbech  St.  Prfw's,  and  aJwut 

v!^Jd^hf» un!  "»oe  ^^^^  ^^^^  ^^^  ^^^^  «"^  harbour  of  W.  The  words  "  The 
amplojed,  "  John  of  Wisbech"  are  painted  on  her  stern,  and  when  hailed  at 

«ltfaoogh  at  the  sea  she  answers  by  that  name.  In  the  usual  course  her  cargoes 
time  of  making  are  unshipped^  from  the  John  into  smaller  vessels  at  Button  fFoift, 
the  nte  the  ^^^  frequently  into  vessels  which  have  their  home  in  the  parish  of 
I^U^m  WUbech  St.  Peter's,  and  which  are  now  rated  in  the  said  rate. 
the  parish.  But  ^^^  appellants  are  joint  owners  of  the  ship  John,  alid  Stevens  ii 
thej  are  not  also  tne  master,  and  all  of  them  are  resident  inhabitants  of  the 
liable  to  be  said  parish  of  Wisbech  St.  Peters,  and  carry  on  their  business 
rated  foraahip  there,  and  the  said  sloop  is  registered  at  the  custom-house  in  the 
nerw loodW  parish  of  Wisbech  St.  Peters,  where  her  entries  and  clearances 
within  the  ^  ^^  made  and  signed.  The  freights  for  the  cargoes  of  the  Join 
.parish, alcfaough  are  usually  received  by  the  owners  at  their  houses  in  the  said 
the proStsbe  parish  of  Wisbech  St.  Peters,  and  the  contracts  for  the freigbts 
u^  '**^*^  outwards  are  also  usually  made  in  that  parish,  and  the  smaller  ves- 
l>y  the  owfiers.    ^^j^  ^^j.  conveying  the  freights  from  Sutton  Wash  to  W.  are  provided 

by  the  owners  of  the  ship  John,  and  paid  for  by  them,  and  they 
charge  for  dry  goods  as  one  freight  only  on  the  delivery  in  tbe 
town  and  parish  of  Wisbech  St.  Peters,  and  are  answerable  to  the 
consignees   of  the  goods  for  any  loss  or  damage  happening  to 
the  goods  in  their  transit  from  the  John  to  the  town  and  parish  of 
Wisbech  St.  Peters,  where  they  are  delivered ;  but  as  to  coals, 
(the  general  cargoes  of  the  Jo^n),  the  delivery  is  usually  dXSnttw 
Wash,  out  of  the  parish  of  Wisbech  St.  Peters,  and  where  her 
voyage  and  liabilities  end  as  to  coals.  — ^*The  sloop,  the  NenCt  is* 
smaller  vessel,  and  usually  receives  and  delivers  her  cargoes  in 
the  town  and  parish  of  Wisbech  St.  Peters,  where  her  voyage  ter- 
minates ;  but  occasionally  delivers  goods  and  coals  at  button  Wtukt 
out  of  the  parish,   where  in  such  cases  her  voyage  terniinattf> 
When  unemployed,  her  home  is  in  the  town  and  parish  t>f  JVi^fi 
St.  Peters,  where  the  appellant  G.  P.,  her  owner  and  master,  is* 
resident  inhabitant  and  carries  on  busness.     The  sloop  Nene,j^ 
registered  at  the  custom-house  in  the  parish  of  Wisbech  St.  Peterh 
where  her  entries  and  clearances  are  made  and  signed.    "  Tkt 
**  Nehe  of  Wisbech,'*  is  painted  on  her  stem,  and  when  bailed  at 
sea  she  answers  by  that  name.     The  contracts  for  her  freights 
outwards  are  usually  made  and  the  freights  inwards  are  usm\j 
paid  in  the  said  parish  of  Wisbech  St.  Peters.    At  the  time  the 
rate  appealed  against  was  made,  the  NeneSvta  at  Sutton  W<ttk  or 
at  sea,  and  not  within  an;^  part  of  the  parish  of  Wisbech  St.  P^f" 
The  question  for  the  opinion  of  the  Court  is.  Whether  the  said 
sloops  John  and  Nene,  or  either  of  them,  were  or  was,  at  tbe  tiD6 
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of  rnaktog  the  said  rate,  rateable  to  the  relief  of  the  poor  of  the 
Midparisb  of  fVUhtch  Si.  Peters?     Upon  this  case  bein|^  called 
on  the  Court  intimated  an  opinion  that  the  John  never  having  been 
within  the  parish,  could  not  be  considered  as  visible  property 
there.— Ellemborouoh  C.  J.  As  the  ship  John  was  never  within 
the  pariih,  I  cannot  consider  the  rule  by  which  the  Court  ffcs 
abided  in  all  cases,  viz.  that  the  property  should  be  locally  within 
the  parish,  as  attaching  upon  her.     That  vessel  has  never  been  lo- 
Cilij  or  risibly  within  the  parish,  and  therefore  I  do  not  consider 
ber  as  rateable.    As  to  the  Nene  she  is  said  to  have  been  out  of 
the  parish  at  the  time  when  the  rate  was  made ;  but  I  cannot  say 
tbat  we  are  to  measure  by  a  stop-watch  the  precise  position  of  a 
ship  (which  is  in   its  nature  a  machine  of  passage)  at  the  time 
when  the  rate  was  made.     If  such  strictness  were  required,  it 
would  he  almost  impossible  to  make  a  ship  the  subject  of  a  rate. 
It  appears  to  me  to  be  sufficient  to  answer  the  purpose  of  the  poor 
kwi,  that  the  parish  in  which  the  ship  is  rated  is  the  domicile  of 
the  ressel,  and  that  the  profits  derived  from  it  contribute  to  the 
•bOitj  of  the  occupier  within  the  parish.     In  all  cases  the  profit 
iieined  as  to  the  bulk  out  of  the  place.     This  vessel,  as  far  as  it 
cu  be  predicated  of  such  a  thing,  yields  a  profit  so  as  to  answer 
^  descnption  of  local  and  visible  property  within  the  parish.    It 
need  oot  be  ascertained  with  precise  exactness  where  the  ship  was 
9i  the  time  of  the  rate  in  order  to  give  validity  to  the  rate  ;  this 
parish  was  generally  her  home,  and  the  vessel  so  far  resided  there 
that  it  could  not  be  predicated  of  it,  that  it  resided  elsewhere, 
therefore  it  must  be  rated  within  that  parish,  it  can  be  rated  no 
where  else.    It  seems  to  me,  therefore,  that  the  Nene  was  well 
nted inibe  parish  of  St.  Peters.  —  Baylet  J.     I  think  that  the 
.Vinie  was  well  rated  in  the  parish  of  St.  Peter'%i  it  has  been  de- 
cided over  and  over  again,  and  too  oflen  for  us  to  disturb   it 
Mv,  that  if  property  can  be  bhown  to  be  available  property  in  the 
pvirii  where  the  owner  resides,  he  must  be  rated  there  in  respect 
^  nich  property.     It  is  found  in  this  case  that  the  owner  of  this 
vcHei  was  an  inhabitant  of  the  parish,  and  also  that  the  ships' 
port  was  within  the  parish:  she  usually  received  and  delivered 
^  cargo  there  ;  then,  if  I  may  use  the  expression,  where  was  the 
Property  domiciled  ?     Locally  within  the  parish  of  St.  Peter's.  It 
has  been  said  that  the  ship  might  be  lost  at  the  time  when  the 
^e  was  imposed ;  but  it  must  be  recollected,  that  the  rate  is 
^^  in  respect  of  by-gone  profits  already  earned  at  that  time, 
^  therefore  the  loss  of  the  ship  could  not  interfere  with  the 
right  of  the  parish  to  receive  this  rate  in  respect  of  profits  ante- 
^^^ealHy  received. —  Abbott  J.    I  think  the  owner  of  the  ship 
^okM  was  not  rateable  in  respect  of  that  vessel,  inasmuch  as  she 
vtt  never  within  the  limits  of  the  parish,  the  rule  being  that  the 
pi<)p€rty  rated  must  be  visible  property  within  the  parish.     If  the 
^^  were  to  depart  from  this  rule,  I  think  it  would  create  great 
^uncertainty  and  confusion  in  this  branch  of  the  law.    As  to  the 
^eae  I  think  the  owner  was  rateable  in  respect  of  that  vesseU  as 
&  Pdeis  was  the  parish  where  her  cargo  was  usually  received 
<&d  delivered,  and  which  when  unemployed  was  her  home.  Being 
<  coasting  vessel  she  would  necessarily  be  often  absent ;  but  in 
the  course  of  that  employment  she  would  often  return  to  the  pa- 
rish :  it  may  therefore  fairly  be  said  that  this  parish  was  her  home. 
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just  as  the  dwelling-house  of  a  person  travelling  on  his  laeceusrj 
business  may  be  said  to  be  his  home.     Looking  then  at  l!ie  gene- 
ral state  and  condition  of  this  vessel,  I  think  she  must  be  coom- 
dered  as  property  Jocall v  visible  within  the  parish,  and  that  ber 
occasional  absence  is  quite  immaterial. — Holrovd  J.  I  am  of  the 
sAie  opinion  as  to  both  points.  As  to  the  Nenct  the  owner  is 
rated  in  respect  of  profits  which  had  been  earned  by  bim  from  a 
vessel,  which  under  the  circumstances  must  be  considered  as  visi- 
ble property  within  the  parish.  In  the  case  of  The  King  ▼•  Jmes, 
there  was  no  statement  that  the  sliip  was  in  the  parish  at  tbe  time 
of  the  rate'  being  imposed ;  but  that   circumstance  does  not  I 
think  make  any  difference  in  this  case,  inasmuch  as  St*  Peters 
was  the  home  of  the  vessel,  and  she  must  be  considered  as  belong- 
ing to  this  parish  for  the  purpose  of  being  rated. 
•Where  a  rircr         107-  Bex  v.  MiUon,  M.  T.  60  G.  8.  3  B.  Sf  A.  112.— Upon  an 
DaTigation  ex-     appeal  against  a  poor-rate,  for  the  parish  of  B.,  whereby  one 
tended  through    T.  M.  was  rated  for   "  River  tonnage,    at   100/.— &"     The 
■everal  parishes,   Sessions  confirmed  the  rate,  subject,  Ac. — The  appellant  was  a 
^Z^^^'  yearly  tenant,  under  G.  W.  Perrott,  Esq.  of  that  part  of;  the 
oume  payable      navigation  of  the  river  Avon  called  the    "  Lower  Navigation," 
in  respect  of      which  runs  through  the  counties  of  IV.  and  G.,  from  the  lock  or 
goods  carried      sluice  above  the  bridge  at  Evesham  to  the  junction  of  the  Avo* 
along  the  line  of  ^j^jj  ^^^  Severn  at   Tewkesbury,    The  conveyance  under  which 
uSSTi         ^'-  ^-  ^^^^  ^'^^  property,  was  dated  the  17th  June,  176ft  and 
wharf  locally      conveyed  **  all  that  the  navigation  and  profits  of  navigatioo,  and 
situate  within      *^  passage  for  boats,  upon  the  AvoHf  situate  in  the  coontiea  of 
the  parish  of  B:  «  fVorcesterf  Waruoickj  and  Gloucester ^  to  and  from  the  Sewm,  up 
Held  thata  rate  «  gri^i  Jown  the  Avon^  unto  and  from  the  lock  and  sluice  next 
^r  rf^hSST"     "  *^®^^  ^^^  bridge  at  Evesham  ;  and  also  all  storehouses,  sluices, 
dues  for  their      *'  locks,  &c.  belonging  to  the  river  Avon^  and  the  navigation 
whole  amount     *'  thereupon  to  and  from  the  Severn y  up  and  down  the  Avon,  uuto 
in  the  pariah  of    «  and  from  the  lock  and  sluice  next  above  the^bridge  at  Eveskiaiii 
B,  stated  to  be    «  together  with  all  the  tolls,  rates  of  tonnage,  &c.  to  the  navigatkm 
n4r^*w'not  "belonging."       By  an   act  passed  the   24 G. 2.  1751,  eititled. 
beconsidered      "  An  act  for  the  better  regulating  the  navigation  of  the  Ti?er 


as  a  rate  upon  **  Avony  running  through  the  counties  of  fVarooick,   fVorcettert 

that  part  of  the  "  and  Gloucester y  and  for  ascertaining  the  rates  of  water-carriage," 

river  locally  si-  jj  ^^g  enacted,  "  That  the  said  river  Avon  shall  for  ever  thcre- 

paridi'l^f  ^^  **  ®^^^  ^^  *  ^""^^  '■'^*'^'  ^^  *^"  persons  shall  have  liberty  of  passing 

as  a  rate  upon  *' and  repassing  up  and  down  the  said  river  with  boats,  bargesj 

Che  partt  of  tJie  .'*  lighters,  and  other  vessels  laden  with  coal,  or  any  other  sort 

river  situate  as  «  of  goods ;  and  shall  haVe  liberty  to  sell  and  vend  tbe  aameto 

'^^h^'^tkl"*  "  *^"?  persons,  at  such  reasonable  prices  as  they  shall  think  fit» 


supported :  «  paid,  to  the  owners  and  proprietors  of  the  navigatidn,  certain 

Held  also,  that  m  rates  of  tonnage  for  all  goods  and  merchandises  carried  on  the 

cTss.  §  if'does  "  ^^^  river;'     The  appellant  was  not  an  inhabitant  or  occupier  rf 

not  give  Uie  «ny  messuage  or  tenement  whatsoever  in  jB.,  but  resided  inihe 

Court  of  K.B.  ^KtxfAi  o^  AU  Saints^  Eveshaniy  on  the  opposite  side  of  tberivei^ 

the  power  of  which  flowed  between  the  two  towns  of  B,  and  Evesham,  part  w 

amending  a  ^he  river  being  within  the  parish  of  B.,  and  the  other  part  of  i* 

poor-rate.  ^^^  ^^^.^^  ^^^  p^^^  ^^  ^^  SaintSy  Eveshanty  both  which  J^ 

were  mcvigable,  and  used  by  vessels  passing  along  the  river.   On 
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tk  B*  sicle  of  the  river,  and  within  the  peri«hy  there  was  a  wharf 
commnnicatiDg  with  the  river,  belonging  to  one  2>aty»  where  goods 
were  landed  annually,  yielding  tonnage  dues  to  the  amount  in  the 
rste  aasessed ;  but  no  tonnage  dues  were  received  by  the  appellant 
is  the  parish  of  B.,  nor  was  any  account  given  of  them  in  that 
parish  to  the  appellant ;  but,  as  a  check  upon  the  boatmen,  an 
account  was  taken  at  the  wharf*  by  Day's  servant,  of  all  the  goods 
janded  there,  which  was  sent  over  to  the  appellant  at  his  house, 
iotbe  parish  ef  AH  SainlSf  Evesham^  where  the  boatmen  accounted 
to  bin ;  and  he  usually  received  all  the  tonnage  dues  on  goods 
broo^t  up  the  river  from  Perthore  to  Eveiham^  and  landed  either 
IB  the  parish  of  AU  Saints^  Evesham,  or  in  the  parish  of  B. ; 
though,  if  he  did  not  happen  to  be  in  the  way  when  the  boatmen 
called  to  give  an  account  of  and  pay  the  tonnage  dues,  at  the 
office  in  All  SairUs,  Evesham^  they  accounted  for  and  paid  them 
OD  their  return  back,  af^er  unlading  at  the  appellant's  office  in 
Penkoref  where  he  collected  the  tonnage  dues  from  those  who 
proceeded  no  further  up  the  river  than  to  Pershore,  or  any  place 
above  that,  but  short  of  Evesham ;  there  was  no  lock  or  sluice 
within  the  parish  of  B.^^and  when  the  tonnage  dues  were  paid  at 
Evesham^  the  boatman  took  back  with  him  a  certi6cate  from  the 
appellant  of  his  having  paid  the  •  dues  at  Evesham^  in  order  to 
enable  him  to  repass  the  sluice  through  which  he  came  up  loaded, 
which  was  situate  at  Pershore^  and  which  was  kept  locked.     The 
lame  amount  of  tonnage  was  due  and  payable  by  every  vessel 
which  passed  Pershore  sluice  in  its  way  to  Evesham  or  i?.,  whether 
it  proceeded  as  hish  as  either  of  those  places,  or  unloaded  and 
deu'vered  at  any  mt^mediate  place,  which  was  frequently  the 
ease*  and  which  distance  included  eight  different  parishes  where 
goods  mighf  be  landed. — Abbott  C.  J*  I  am  of  opinion,  that  this 
rate,  which  has  been  made  on  the  river  tonnage,  cannot  be  sua- 
taiird      It  has  been  contended,  that  by  the  words  **  river  ton- 
nage," we  may  understand  the  profits  arising  only  from  that  part 
of  the  river  which  lies  within  the  parish  of  B>     It  seems  to  me, 
however,  that  we  cannot  so  understand  those  words,  for  they  are 
expbined  to  us  by  the  subsequent  facts  stated  in  the  case.     From 
thne  facts,  it  clearly  appears,  that  the  prohts  accrued  in  respect 
not  only  of  the  use  of  that  part  of  the  navigation  which  was  within 
Che  parish  of  jB.,  but  also  from  the  use  ot  the  other  parts  of  the      • 
navigation,  situate  in  the  different  parishes  through  which  goods 
bad  passed.     This  is,  therefore,  in  substance,  not  a  rate  upon  the 
pro&u  of  that  part  of  the  river  only  which  is  situated  within  the 
parish  of  J3.,  but  a  rate  upon  the  tonnage  dues  payable  at  the 
wharf  there,  in  respect  of  the  carriage  of  the  goods  through  Uie 
other  parishes.     Unless,  therefore,  we  are  to  supersede  all  the 
late  cases  by  which  it  has  been  held  that  tolls  per  se  are  not  rate- 
able, we  are  bound  fo  say,  that  these  tonnage  dues  are  not  subject 
to  this  rate.     The  order  of  Sessions  must,  therefore,  be  quashed. 
— Batlet  J.    I  ai!n  of  the  same  opinion.     Since  the  case  of  The 
Kimg  V.  Nicholson,  (a),  the  Court  have  held  tliemselves  bound  to  (a)^iUe,pl.lOs. 
•ee  clearly  that  the  property  rated  comes  within  the  words  of  'the 
^  EUz*y  by  which  the  rate  is  directed  to  be  *^  by  taxation  of 
"  every  uhabilant,  parson,  vicar,  and  other,  and  of  every  occupier 
*'  of  laodl,  houses,  tithes  impropriate,  propriations  of  tithes,  coaU 
^  amines,  or  aaleable  underwoods^  in  the  parish."    Now  the  party 
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here«  not  being  an  inhabitant,  most  be  broaght  within  some  of  tbe 
other  words,  and  the  only  other  words  applicable  to  this  case  are 

(a]PoK,pl.S25.  "  occupier  of  land."     Now  in  The  King  v.  Tynemovth  (a),  it  w» 

deddedy  that  the  tolls  of  a  light-house,  situate  in  the  |MU«h  of 
Tynemouthy  but  collected  in  the  several  ports  at  which  the  vesBel, 
passing  along  the  coast,  afterwards  arrived,  were  not  rateable  ^« 
tolls  in  the  township,  and  the  rate  was  held  to  be  bad.  In  Tk 
King  V.  Nicholsony  the  party  was  rated  for  the  ioWi  of  a  fenj ;  hs 
was  not  an  inhabitant,  nor  did  he  occupy  any  lands  or  teoeamtSy 
for  he  was  not  entitled  to  the  land  on  either  side  of  the  mer  met 
which  the  ferry  extended.    The  Court  then  considered  the  cases 

(6)  Pod,  pi.  172.  of  The  Kin^  v.  Cardingion  (6),  and  The  King  v.  The  Aire  and 

(c}^fae,pL89.   Colder  Navigation  (c).    The  former  case  does  not  fall  witkin  the 

principle  laid  down  in  The  King  v.  NichoUon;  it  was  a  rale  for 
the  tolls  of  a  sluice,  and  the  party  was  the  occupier  of  tbe  sluice, 
within  the  parish  in  which  the  rate  was  imposed.  Tlie  sluice  being 
landed  property,  the  party  was  properly  rated  for  the  tolh  yielded 
by  the  sluice  within  the  parish.     The  cases  of  The  King  ▼•  The 

(d)^n<e,pl.97.  Aire  and  Colder  Navigation,  and  Rex  v.  JRage,  [d)  certainly  do 

not  admit  of  that  distinction.  Those  decisions,  however,  were 
expressly  over-ruled  by  this  Court  in  the  case  to  which  I  have 

(e)Ante,ylL  99.  alluded.  In  Rex  v.  The  Staffordshire  Canal  (e)  the  company  were 

rated  '*  for  their  basins,  towing-paths,  and  that  part  of  their  canal 
*^  and  locks  lying  within  Loxver  'Mitton,  and  for  the  tolls  and 
"  duties  arising  therefrom  due  at  Loxver  Mitlon;**  so  that  it 
appeared  on  the  rate  itself,  that  though  it  was  nominally  a  rate 
upon  tolls,  yet  it  was  on  such  tolls  as  arose  from  rateable  property 

(g)Po«*pl'*-226.  within  the  parish.      In  The  King  v.  Sir  Archibald  Macdotudd  {g]i 

the  rate  was  for  the  Rochdale  Canal  Lock  Tunnel  dues  or  rat^ 
Now  if  those  dues  or -rates  had  arisen  from  prope^-ty  partly  within 
the  parish  and  partly  without,  it  would,  have  been  like  the  present 
case.  The  only  dues  which  the  party  was  entitled  to  rcceiva^w 
that  case,  were  dues  in  respect  of  vessels  passing  through  the  lock, 
tuhich  lock  lay  •mithin  the  parish  ;  and  therefore  all  the  tolls  and 
dues  there  arose  from  wnat  may  be  called  parish  property.  'The 
rate  in  this  case  is  for  tonnage  dues,  and  it  would  be  a  good  rate, 
provided  it  could  be  shown  that  the  tonnage  arose  wholly  froio 
the  use  of  rateable  property  within  the  parish.  It  is  stated, 
^  «  however,  that  the  canal  passes  through  several  parishes.  The' 
tolls,  therefore,  which  are  collected  for  goods  landed  at  the 
wharf,  in  the  parish  of  B.,  are  payable  to  the  proprietor  as  a 
compensation  for  the  use  of  the  whole  line  of  the  canal  through 
which  the  goods  pass,  and  not  merely  for  the  use  of  that  part  of 
the  canal  which  lies  within  the  parish  of  jB.  It  is  a  rate,  tbereforo» 
upon  profits  arising  partly  within  and  partly  without  the  P^^* 
and,  upon  that  ground,  I  think  that  the  rate  cannot  be  supported; 

(A}^n<<r,pl.i04.  and,  if  it  cannot,  the  case  of  Rex  v.  The  Ma§or  of  Bath  (A),  is  s" 

authority  to  show  that  the  rate  must  be  quashed.  In  that  case  the 
rate  was  upon  certain  springs  and  reservoirs ;  and  tbe  question 
was.  Whether  the  springs  and  reservoirs  were  rateable  property, 
and  the  Court  decided  that  they  were ;  1>ut  the  whole  of  the  rate 
having  been  imposed  on  one  parish,  the  Court  were  of  opiniooi 
that  it  ought  to  have  been  imposed  on  different  parishes,  and  that 
■the  parish  in  which  the  reservoirs  were  situate  ought  to  Save  been 
assessed  for  the  value  of  that,  and  that  the  parishes  through  which 
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the  pipes  conveying  the  water  passed,  ought  to  have  been  assessed 
for  the  value  of  the  profits  arising  therefrom.  It  seems  to  me, 
tberefore,  that  this  rate,  having  been  imposed  on  property  partly 
within  and  partly  without  the  pafish,  is  bad  ;  and  that  it  is  not  a 
mere  objection  to  the  quantum  of  the  rate. — Holroyd  J.  It  is 
now  to  be  considered  as  an  established  rule  that  tolls,  qua  tolls, 
are  not  rateable.  I  do  not  mean  to  say,  however,  that  a  rate  may 
not  be  made  on  rateable  property  under  the  denomination  of  tolls, 
provided  that  the  property  from  which  the  tolls  arise  be  within 
the  parish,  and  the  rate  be  confined  to  that  property.  Here  the 
rate  is  upon  tonnage  *dues.  It  is  said  that  the  property  rated  is 
rateable  property  within  the  parish  where  the  tonnage  dues  became 
payable,  and  that,  therefore,  this  is  to  be  considered  as  a  rate 
upon  that  rateable  property.  I  think,  however,  that  this  is  a  rate, 
not  only  on  rateable  property  witWn  the  parish,  but  on  other 
propeOyt  which,  though  rateable,  is  rateable  in  another  parish, 
and  not  in  this.  The  case  states,  that  within  the  parish  there  is  a 
wharf  communicating  with  the  river,  where  goods,  to  the  amount 
assessed,  are  annually  landed.  It  must  be  taken,  therefore,  that 
the  rate  was  made  upon  all  those  tonnage  dues.  It  is  also  stated, 
that  part  of  the  navigation  lies  in  other  parishes,  in  the  passage 
through  which  the  tonnage  dues  arise,  as  well  as  for  the  passage 
through  the  part  of  the  river  which  lies  Within  the  parish.  Now, 
if  the  rate  on  the  tonnage  dues  be,*ln  fact,  a  rate  on  the  rateable 
property,  that  is,  on  the  whole  part  of  the  navigation  in  respect  of 
which  those  dues  are  payable,  it  must  be  considered  as  a  rate 
upon  the  profits  arising,  not  only  from  that  part  of  the  navigation 
which  is  within  the  paiish,  but  from  that  also  which  is  not  within 
the  parish.  The  objection,  therefore,  is  not  merely  to  the  quantum^ 
bat  to  tl|e  rate  itself,  viz.  that  it  is  a  rate  upon  property  without 
as  well  as  within  the  parish ;  I  think,  therefore,  that  this  rate  is 
bad,  and  that  the  order  of  Sessions  must  be  quashed.  —  Best  J. 
I  am  of  the  same  opinion.  It  is  now  clearly  established,  that  tolls 
per  se  are  not  rateable.  The  only  mode  by  which  the  tolls  of  a 
canal  become  rateable,  is*  by  rating  the  land  itself,  or  that  part  of 
the  land  occupied  by  the  canal,  which  is  locally  situate  within  the 
pariah ;  the  tolls  then  are  the  profits  arising  from  that  part  of  the 
land ;  and  the  statute  of  Elizabeth  authorizes  the  rating  of  such 
property  locally  situate  in  the  parish ;  but  it  does  not  authorize 
the  rating  of  property  not  situate  within  the  parish.  I  think  that 
the  rate  here  is  upon  property  partly  within^nd  partly  without  the 
parish,  and  that  it^is  therefore  bad;. and  that,  being  so,  I  think 
the  order  of  Sessions  ouglit  to  be  quasned.  Peake  then  applied  to 
the  Court  to  amend  the  rate,  according  to  the  provisions  of 
43  G.S*  C.21.  §.1.  But  the  Court  thought  that  that  act  was  con- 
fined to  the  Quarter  Sessions ;  and  that  this  Court  had  no  power 
given  to  them  to  amend  a  poor-rate.  They,  therefore,  quashed 
the  order  of  Sessions,  but  not  the  rate,  leaving  that  to  be  amended 

bv  the  Sessions Order  of  Sessions  quashed. 

'  108.  Rex  V.  Palmer,  E.  T.  4  G.  4.  1  B.  4-  C.  6^6.  S.  C.  2  D.Sf  R.  The  prc^e. 
79S.— By  a  rate  or  assessment  made  by  the  overseers,  church-  i„,aMTi|jaril>n 
vardens,  and  others,  of  the  parish  of  Fomham  All  Saints^  for  the  ^^  nteablc  to 
rdief  of  the  poor,  S.  P.  was  charged  in  the  sum  of  1/.  U.  lOe/.  for  the  relief  of  the 
a  wharf  and  buildings  situate  in  Fomham  All  SainUt  adjoining  the  P^^^lh^ir*^* 
river  Lark,  and  occupied  and  used  for  the  purposes  of  navigation  !*"«  tmougu 
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which  die  navi-'  of  the  0aid  river,  and  ike  iowing  paths,  lochy  <iWfcn,  and  other 
gation  pastes,  toorks  within  the  parish  of  Fornham  AU  Saints,  also  occupied  and 
•*  occupiers  of  yg^^  ^^^  ^y^^^  purpose,  and  the  tolls  arising  therefrom  due  at  Fewn- 
S*  h  iwShT  ^""^  ^^  Saints,  rated  at  250/.  Upon  appeal  the  Sessions  confrm. 
us^orthe  ^  ^^^^  ^^^9  subject  to  the  opinicm  of  this  Court  on  the  followmg 
porpose  of  the  ease:  By  aa  act  1 1  &  12  ^.  S.  §  1.,  H,  Ashley,  Es^.,  his  bein  and 
narigadmi ;  assigns  were  empowered  to  make  navigable  the  nver  Lark,  aliu 
*»^^«*>  Bum,  from  a  place  called  Lon^  Common,  a  little  below  Af,  to 
prietonorsuch  ^^^!^ *  ^^^  *^^®''  "taking  satisfaction  to  the  land  owner,  Atkky 
navigmtion,  ^^  ^^  ^^^^  ^^^  enjoy  the  cuts,  watercourses,  towing  pstbsi  Ac 
which  extended  in  as  ample  and  benencial  a  manner  as  if  the  same  by  good  title 
through  dif-  and  sufficient  conveyance  in  the  law  had  been  absolutely  sold  and 
ferentpuishes,  conveyed  to  him,  his  heirs,  and  assigns.  By  another  section 
oneftr Uie eo-  AsMey,  his  heirs,  and  assigns  were  empowered  to  demand  and 
tire  amount  of  receive  for  the  freight  of  goods  up  the  river  from  M.  to  Bsr^, 
their  tolls,  this  or  down  the  river  from  Bury  to  M.,  at  such  place  adjoiniu  the 
court  held  that  river,  as  he,  his  heirs,  or  assigns  should  think  fit,  certain  tolls  or 
*^*te*""itod  ™^*  therein  mentioned,  and  a  proportionate  rate  or  toll  for  any 
notbesupprted.  j^^  distance.     Mr.  Ashley j  the  original  undertaker,  from  whom 

the  defendant  derives  her  title,  made  the  river  navigable  from  Jf. 
to  Fornham  All  Saints,  a  distance  of  twelve  miles  and  a  half. 
But  it  was  never  made  navigable  as  far  as  Bury,  nor  beyond/'ornAaa 
AU  Saints  and  Fornham  Saint  Martin.  Half  the  channel  (to  the 
centre  thereof)  being  in  the  flirmer,  and  half  in  the  latter  parish, 
but  the  towing  path  and  the  half  of  one  sluice  and  two  locb  are 
in  Fornham  Alh  Saints,  the  remaining  half  of  the  same  sluice  and 
locks  bemg  in  Fornham  Saint  Martin.  The  towing  path  is  sepa- 
rated from  the  adjoining  lands  by  a  ditches  The  appellant  is  not 
an  inhabitant  of  Fornham  All  Saints,  but  resides  in  Bury.  She 
is  the  owner  under  a  distinct  title  of  a  wharf  or  coaU^ard,  of 
about  four  acres,  lying  in  the  former  parish,  and  adjoining  to  and 
situate  at  the  extremity  of  the  navigation,  in  which  said  wharf 
are  several  warehouses  and  other  buildings  ;  different  portions  of 
tliis  wharf  or  coal-yard  are  from  time  to  time  allotted  by  the 
agent  of  the  appellant  to  the  principal  (oal  merchants  who  use 
tbi»  navigation,  to  the  number  of  fourteen  or  fifteen.  They  pay 
no  rent  for  these  portions,  but  keep  the  division  fences  of  the^ 
respective  portions  in  repair.  These  different  portions  are  varied 
from  time  to  time  by  the  agent  of  the  appellant.  Large  qinn* 
titles  of  coals  are  carted  at»  once  from  the  boats,  and  not  depo- 
sited in  the  coal*yard ;  4)ut  it  is  necessary  for  the  accommodation 
of  the  wholesale  dealers  using  the  navigation,  that  they  should 
have  a  place  whereon  to  deposit  their  gobds,  but  the  appellant  is 
not  bound  to  provide  such  place.  The  buildings  and  the  outer 
fences  and  walls  inclosing  the  wharf  and  the  towing  pa^fa^ 
locks,  and  slucies,  are  repaired  by  the  appellant,  and  were  erected 
by  her  or  her  ancestors.  Up  to  the  year  1816,  the  appellant  was 
rated  on  a  rental  of  17/.  for  the  coal-yard,  and  no  rate  was  im- 
posed upon  the  profits  of  the  navigattbn.  The  annual  value  ol 
the  coal-yard,  as  mere  land,  is  not  above  3/.  Since  the  yetf 
I8I69  to  the  making  of  the  assessment  appealed  against,  she  has 
been  rated  in  the  parish  of  Fornham  All  Saints,  "  for  tolls  arising 
**  from  the  navigation  and  warehouses,"  at  250/.  per  annum.  ^^ 
tolls  becoming  due,  and  received  by  the  appellant  for  goo(» 
landed  in  the  parish  of  Fornham  All  Saints,  equal  the  amoont  ot 
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the  MBessment^ Abbott  C.  J.  I  entertain  the  greatest  reverence 
for  ^e  opioioQ  of  the  learned  judges  who  decided  those  cases,  (a)  (a)  Rex  v.  Aira 
It  must  be  recollected,  however,  that  when  those  cases  came  and  Calder 
before  the  court,  it  'had  not  been  decided  that  tolls  per  se  were  Navigation, 
not  rateable.    That  is  now  fully  established  by  the  case  of  Rex  v.  ^'>  pl-S9. 
SidoU(m.(b)  ITie  proprietors  of  a  navigation  are»  therefore,  rat^-  Anu%L^* 
able  only  as  the  occupiers  of  the  canal,  or  land  covered  with  iiex  v.  Staf* 
vatflr,  for  iheir  tolls,  as  profits  arising  out  of  that  land  so  used.  fordshireCanid^ 
Tbej  are  rateable,  therefore,  in  every  parish  through  which  the  -^a^,  pl.99. 
ciflal  passes,  in  respect  of  the  land  there  situate,  and  so  used  for  (b)JTUe,^L102* 
tbecaoal.    The  true  principle  of  rateability  is  this:  the  land  is 
to  be  rated  to  the   relief  of  the    poor  in   the   parish   where    . 
it  is  productive  of  profit  to  the   proprietor,    and   in   proportion 
to  tbat  profit,  which  may  be  considered  as  in  the  nature  of  a 
reDt  recei?ed  by  the  proprietor  for  the  use  of  his  land  within  the 
parish.  This  is  ve/y  different  from  the  case  of  a  sluice.     In«that 
case  the  tolls  become  due  for  the  use  of  the  sluice  itself,  and 
the  proprietor  must  contribute  to  the  relief  of  the  poor  in  that 
parish  where  the  sluice  is  situate.     The  proprietor  of  a  navigation 
IS  to  coatrifiute  in  respect  of  the  profits  of  land,  extending  pro- 
bably through  many  parishes ;  and  he  is  to  pay  to  each  of  those 
pvishes  in  respect  of  his  land  locally  situate  within  it.     Here, 
the  whole  land  occupied  by  the  canal  contributes  to  produce  the 
entire  amount  of  the  tolls,  and  tiie  proprietor  of  the  navigation 
oogbt  Dot  to  have  been  assessed  at  tbat  amount  in  any  one  of  the 
pvisbes  through  which  the  canal  passes.     The  rate,  therefore^ 
cunot  be  supported,  and  the  order  of  Sessions  must  be  quashed. 
-Order  of  Sessions  quashed. 

109.  Rex  V.  Earl  of  Portmore,  E.  T.  4  G.  4.  IB.S^C.  55 1.  S.  C.  The  praprle. 
-D,^R.  798, — Defendants  were  rated,  as  proprietors  of  the  river  ^n  ofa  ntvi- 
%  at  32/.  10*  ,  being  at  the  rate  of  2s.  in  the  pound,  upon  the  f^^^*^ 
^poied  amount  of  the  tolls  earned  within  the  parish.    By  an  act  l^efalpviihea 
w  22  &  23  Car.  2.,  '*  for  settling  and  preserving  the  navigation  of  are  to  be  rated 
** the  river  Wet/,  in  the  county  of  S.*'  the  soil  of  the  river  and  of  in  en  interme- 
|he  banks,  &c.,  and  the  locks,  &c.,  were  vested  in  certain  persons  diate  pemli,  net 
» the  said  act  specified,  to  be  used  and  navigated  by  them  only,  jJe'^'**^^'!^ 
*eir  heirs' and  assigns,  and  their  agenU  and  servants,  and  not  comingdue  In 
^  any  other  person  or  persons,  boat  or  boats,  barge  or  vessel  tbat  parish  fbr 
whatsoever,  without  their  leave  and  licence.     The  defendants  are.  goods  landed 
^  present  proprietors  of  the  said  riyer  and   navigation,  and  there,  but  in 
liable  as  such  to  be  rated  in  respect  thereof.     They  are  not  them-  ^^^^^^ 
selveg  carriers  upon  the  said  river,  nor  the  owners  of  any  vessels  ^Iwluied  for 
^^gated  thereon ;  but  every  vessel  navigated  thereon  is  so  navi-  the  navigation 
S^  bj  their  leave  and  licence,  which  is  uniformly  granted*  situate  within 
*^ject  to  the  provisions  of  certain  rules  made  in  pursuance  of  the  parish. 
^e  act  of  parliament.     By  these  rules  the  persons  licensed  to 
larigate  any  vessel  upon  the  river,  are  required  to  pay  to  the 
'^vers  appointed  by  the  proprietors  of  the  navigation,  a  certam 
Average  for  every  ton  of  goods  navigated  on  the  same.     The 
^vigation  extends  from  Gmldford  in  S,   to  the  river    Thames^ 
^^''OQgh  several  parishes,  and  among  others  the  parish  of  Woking^ 
^  ^axy  tons  of  goods  annually  pass  through  toat  parish,  to  and 
iroi  in  vessels  using  the  navigation  to  dif^rent  places  of  des- 
^pafiOQ ;  but  the  goods  annually  landed  within  the  parish  do  not 
yield  riverage  to  the  amount  in  reapect  of  which  the  defeadanta 
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are  aflsessed.    The  question  for  the  opinion  of  the  Coart 

Whether  the  proprietors  of  the  navigation  were  rateable,  except 

»  upon  the  amount  of  the  riverage  arising  from  the  goods  landed 

within  the  parish  ?   If  they  were  not  rateable  beyond  that  amoant, 

then  the  rate  is  to  be  amended,  by  reducing  it  to      /. ;  otherwise 

to  stand  at  its  present  amount. — Order  of  ^ssions  confirmed. 

By  a  canal  act,        1 1^*  ^^^  v,  Oxford  Canal  Navigation^  £.  T.  6  G.4r.  AfB.Sf-C.  74. 

the  proprietors    —  Upon  an  appeal  against  a  rate  made  for  the  relief  of  the  |loor 

of  the  Ox/ord      in  that  part  of  the  parish  of  SotOy  situate  within  the  counMr  of 

^^^tXT^^T    ^^®  ^**y  ^^  Coventry y  whereby  the  company  of  proprietors  of  the 

r!!!*]^  -  ^*  Oxford  canal  navigation  were  rated  as  the  occupiers  of  the  towingr- 
a  certain  sum  *iii  %     %  /•«  ii>  •«•«  >«^^ 

fter  ton  jter         P^th  land,  and  that  part  of  the  canal  lymg  witnm  the  pansh  ot 

mile  upon  all  Sowy  and  for  the  tolls  and  duties  arising  therefrom,  assessed  at 

goods.    By  a  ]600/.,  and  the  sum  for  which  they  were  rated  was  80/.,  the  Sea- 

nxbsequent  act  gions  amended  the  rate  by  reducing  the  sura  on  which  the  com- 

oewcaiuJ^re.  P^nywas  assessed  to  1200^.,  and  the  sum  assessed  to  60?-,  and 

citing  that  it  confirmed  the  rate  so  amended,  subject  to  the  opinion  of  the  Coort 

was  apprehend-  of  King*s  Bench,  on  the  following  case :  The  appellants  were  incor- 

ed  that  the  porated  by  an  act  of  parliament  of  9  G.  S.,  intituled  <<  JiXk  act  for 

•"fcl^l/*'^*'^  **  making  and  maintaining  a  navigable  canal  from  the  Coventry 

woSd be^nT  **  ^anal  navigation  to  the  city  of  Oxford,^  and  by  virtue  of  the 

jurious  to  the  powers  given  to  them  by  this  act,  they  purchased  and  are  now  the 

proprietors  of  owners  of  the  canal  and  towing-path  in  the  respondent  parish,  hav- 

the  Oxfhrd  fng  no  Other  lands,  nor  occupying  nor  possessing  any  other  pro- 

•*w  h^  *****  perty  therein.     By  the  above  act  they  are  empowered  to  demand 

Mreed  that  an  ^*^®  payment  of  tonnage  and  wharfage  at  a  certain  rate  per  mile  for 

indemnification  &11  008^,  Stones,  timber,  and  other  goods  carried  upon  or  through 

should  be  made  their  canal ;  and  the  tonnage  commonly  taken  by  them  at  the  time 

to  them  as  a  of  making  the  above  rate  was  Id.  per  ton  per  mile  for  coa1s»  and 

J**"?^^**?"  1«.  2d.  per  ton  per  mile  for  other  sorts  of  merchandize.    This  ton- 

irwwenactedf'  "*^g®  "  usually  called  the  mile  tonnage,  as  distinguished  from  the 

«<  That  instead  compensation  tonnage  hereinafter  spoken  of.    By  a  subsequent  act 

of  the  mileage  of  parliament  of  S3  G.  S.  c.80.,  which  was  an  act  for  making  a 

duty  payable  to  new  canal  to  be  called  the  Grand  Junction  Canal,  after  recitmg 

S^tSTo^^"  that  it  was  apprehended   the   making  of  the   intended    canal 
amal,  it  should  ^^^^^  *>®  injurious  to  the  company  of  proprietors  of  tj^e  Oxford 

be  lawful  for  canal  navigation,  and  that  it  was  agreed  that  the  compensations 

them  to  take  thereinafter  mentioned  should  be  made  to  them,  as  an  indemnifica- 

for  all  coals  |jon  against  any  such  injury,  it  was,  amongst  other  things,  enacted, 

''"^ft^^Ae  ^^^^  instead  of  the  tolls,  rates,  and  duties  which  would  have  been 

^w  canal*  payable  to  the  companjj  of  proprietors  of  the  Oxford  canal  by 

into  and  upon  virtue  of  the  above  mentioned  act  of  9  G.  3.  and  certain  other  acts 
the  said  intend-  of  parliament  for  or  in  respect  of  the  coals,  goods,  and  other  things 

ed  canal,  so  thereinafter  mentioned,  and  made  chargeable  with  certain  rates  to 

wittoiuan*^re-  ^^?  **^^  company,  it  should  be  lawful  for  the  said  company  ofpro- 

^ird  to  £^dis-  P"etors  of  the  Oxford  canal  navigation  to  ask,  demand,  take,  and 

tance  the  same  receive  to  and  for  their  own  proper  use  and  behoof,  the  respective 

should  pass  rates  thereinafter  mentioned  ;  that  is  to  say,  **  for  all  coals  which 

along  the  <«  should  pass  from  the  said  Oxford  canal  into  or  upon  the  said 

andfor^ST  "  intended  canal,  the  sum  of  2*.  9d.  per  ton,  and  so  in  proportion 

oUier  goods  "  ^^^  ^  '^®*  quantity  than  a  ton,  without  any  regard  to  the  di&tance 

which  should  *^  the  same  should  pass  upon  the  said  Oxford  canal ;  and  for  ali 

pass  from  any  <*  Other  g<iods,  wares,  merchandizes,  and  things  which  should  pass 

oUier  navigable  '«  from  any  navigable  canal  into  or  upon  the  Oxford  canal*   and 

ouiai  into  and  «  f^^^  thence  into  or  upon  the  said  intended  canal ;  or  from  the 
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**  nU  iflteoied  caiuil  into  or  upon  the  said  Oxfitrd  canal,  atid  Orfoni  canal, 
^*  from  tbaoce  into  or  upon  any  other  navigable  canal  (except  cer*  foclfraiii  thenc^ 
«*  tain  article*  in  the  act  specified),  the  sum  of  4«*  4rf.  per  ton,  and  '^  "p^  upon 
"  10  io  proportion  for  a  less  quantity  than  a  ton,  without  any  re-  tended  canal  or 
"  gird  to  the  disUnce  the  same  should  pass  upon  the  said  Oxford  from  the  in-' 
^  canal/'    Tbe  act  then  provides  for  tlie  collecting  and  recover*  tended  canal 
ing  this  last  mentioned  tonnage ;  and  also  Uiat,  in  the  event  there**  '^^^  '"d  upon 
a&er  of  such  tonnage  not  amounting  to  certain  specified  sums  ^!!^^^  ^ 
within  each  year,  the  company  of  proprietors  of  the  intended  canal  uiencelnto  mS 
iMd  make  good  the  difference ;  and  it  points  out  the  mode  of  upon  any  other 
■Mertaining  and  recovering  such  difierence.    The  tonnage  pay-  navigable  canal» 
■l>le  fie  the  appellants  under  this  last  mentioned  act  is  usually  *  certain  other 
called  die  compensation  tonnage,  no  part  of  the  mile  t)r  compensr  *"!?J^^?Jj!^ 
ttiotttoMiage  is  collected  in  the  parish  of  5ow.    The  entire  length  ^  iSTduSSw 
^  t^  (kford  canal  is  ninety*one  miles.    The  Grand  Junction  the  same  should 
canal  uoitea  with  it  at  i?.,  and  the  distance  from  that  place  to  pass  from  the 
wfcere  it  joins  tbe  Coventry  canal  is  34  miles  seven  efghths,  of  ""i^  Ojifard 
wbidi  two  miles  and  one  eighth  are  in  the  respondent  parish*  ?"*'AJ?^^* 
Thii  latter  canal  is  the  only  navigable  canal  which  joins  the  Oxford  p|^^rieton  oi 
in  tkii  ttinerthern  part,  and  the  proprietors  thereof  take  the  ton-  the  (hfrrd 
ttge  of  coals  upon  two  miles  of  the  Oxford  canal,  being  the  first  canal  were  rats* 
^0  mila  from  the  junction  thereof  with  the  Coventry  canal  at  '^^^  ^  die 
^>r4  and  the  proprietors  of  the  Oxford  canal  take  the  ton-  J^^^^ 
^ge  of  all  merchandize  (except  coals)  which  are  carried  upon  duty^cwery 
tty  part  of  the  0:£/brcf  canal,  and  afterwards  upon  the  Coventry  perish  through 
ttoal,  within  three  miles  and  a  half  from  the  junction  of  the  two  which  the  canal 
•■wl*  at  Longjbrd,  towards  Coventry.     For  coals  which  pass  pM««iJ  «* 
^  the  O^orc/ canal,  in  the  respondent  parish,  the  appellants  ST^^i^Jfi^ibl^ 
i^ire  the  mile  tonnage,  if  they  do  not  afterwards  enter  the  ds^  to  be  rated 
Grind  Jttoction  canal :  but  if  they  do;  then  they  receive  tlie  com-  in  every  parish 
fCDistion  tonnage  only,  whether  they  have  passed  into  the  Oxford  along  which  the 
<>Bilfrom  any  other  canal  or  not.    For  other  sorts  of  merchan*  ^^^  passed 
«iw  which  pass  from  the  Coventry  canal  into  the  Oxford  canal,  ^^J/"***"^^ 
^  thence  into  the  Grand  Junction  canal,  or  from  the  Grand  ,^j^  S^* 
Jttoctian  canal  into  the  Oxford  canal,  and  thence  into  the  Coven*- 
fry  canal,  in  hoth  which  oases  such  merchandize  must  necessarily 
Ptti  through  the  purish  of  iSotv,  they  receive  the  compensation 
JjjBBSge;  bttt  in  all  other  cases  they  receive  the  mile  tonnage, 
ihe  compensation  tonnage  is  never  exactly  what  the  mile  tonnage 
toohl  have  been.    The  appellants  derive  no  profit  whatever  from 
^  land  in  the  parish  of  Soto,  except  from  the  tonnage  payable 
to  ^  by  virtue  of  the  above  mentioned  acts  of  parliament,  if 
"■9  put  of  that  tonnage  can  legally  be  considered  as  such.    The 
^'^^uerB  of  land  in  the  parish  of  Sow  are  rated  in  the  present  as- 
'^f^KDt  upon  their  respective  rents,  taking  those  rents  as  the 
^^^snon  of  the  value  of  the  land.    The  appellants  are  rated  upon 
^Ml  amount  of  their  tolls,  which  are  calculated  to  amount  to 
^^002.  per  unnunif  whereas  the  same  tolls  are  worth  only  lOOCV* 
f^  mam  to  be  rented  by  a  third  person.    The  questions  for  the 
^il^OQ  of  the  Court,  were  —  First,  Whether  the  appellants  were 
■*hle  to  be  rated  for  anv  of  their  tolls  in  the  parish  of  Soto  f  If 
^9  the  assessment  on  the  appellanu  in  the  parish  of  S&w  was  to 
^  Ktruck  out  of  the  rate.  —  Secondly,  Whettier  they  were  liable 
^  be  fated  in  the  perish  of  Sow  for  part  of  the  compensation  ton- 
'^  &r  coals  passing  out  of  the  Oxford  canal  into  the  Grand 
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fiiDOcmt  (rf  the  rate  was  one  ground  of  appeal  stated  in  the  notice, 
but  on  the  hearmg  of  the  appeal  that  was  abandonedi  and  the 
ground  stated  and  relied  upon  was,  that  the  appellants  were  net 
liable  to  be  rated  for  their  stock  in  trade,  they  not  beine  inhabit- 
ants of  the  parish  of  North  Curry ^  nor  otherwise  liable  for  the 
same.     The  assessment  on  the  wharfs,  houses,  &c.  was  submitted 
to  without  objection. — Bayley  J.     If  the  question  raised  in  this 
case  were  res  integrdy  the  argument  addressed  to  us  would  deserre 
great  consideration.     But  there  have  been  cases  in  which  it  lias 
been  held  that  a  party  (not  being  a  parson  or  vicar,]  to  he  rate- 
able to  the  relief  of  the  poor,  must  either  be  an  inhabitant  or 
occupier  of  lands  within  the  parish ;  and  I  need  .hardly  obiervey 
that  In  this  branch  of  the  law,  certainty  is  very  desirable.  If  the 
appellants  in  this  case  were  liable  to  be  rated,  it  must  be  because 
they  come  within  the  description  of  the  persons  upon  whom  the 
liability  is  imposed  by  the  statutie  43  Eliz.  c.2.     That  statute 
enacts,  ^^That  competent  sums  shall  be  raised  by  taxation  of 
"  every  inhabitant,  parson,  vicar,  and  other,  and  of  every  occopirt' 
**  of  lands,  &c.  in  the  said  parish,  to  be  gathered  out  of  the  same 
*^  parish,  according  to  the  ability  of  the  same  parish."   It  has 
been  insisted  in  this  case,  that  S.  and  his  partners  are  persons  liable 
to  be  rated  either  as  inhabitants  or  as  persons  coming  within  the 
meaning  of  the  words  ^'  and  other.''      In  numerous  cases,  how- 
ever, which  have  come  before  the  Courts  on  the  rateabilitj  of 
tolls,  it  has  never  been  suggested  that  persons  not  coming  withm 
the  description  of  the  words,  \*  inhabitants  or  occu^ierst"  ^^^ 
liable  to  be  rated  under  the  words   ^<  and  other."^   In  l^ex  ^ 
(•)-Aite,pl.lC».  Nicholson   (a).    Lord   EUtnborough,   aftef  stating  the  words  of 

the  act,  says,  "  that  tolls  do  not  come  within  any  one  descriptioo 
^<  of  occupancy  described  by  tl>e  statute,  they  are  not  laads,  nor 
**  houses,  &c.  If,  therefore,  the  owner  be  taxable  for  thematdlf 
^*  it  must  be  as  an  inhabitant  of  the  parish  out  of  which  they  arise. 
Lord  EUenboroughy  thirefore,  mast-  have  considered  ^  i^<^ 
"  and  other,"  not  to  have  carried  the  description  of  the  P^* 
liable  to  be  rated  farther  than  the  word  **  inhabitaMs"  did. 
Assuming  that  to  be  the  true  construction  of  the  statute,  thteo  ^ 
qnestion  in  this  case  is,  whether  S*  and  his  partners  were  iiAM' 
unts  within  the  meaning  of  the  statute.  That  word  may  hares 
very  extensive  sense,  so  as  to  include  in  it  all  persons  possessed 
.  of  property  in  the  place.  Such  a  construction  has  been  put  upon 
that  word  in  the  statute  of  bridges,  the  riot  act,  and  the  bla^ 
act,  but  in  those  statutes  the  word  inhabitants  was  the  only  woro 
used  as  descriptive  of  the  persons  liable  to  be  charged.  From  the 
nature  of  the  subject  matter  to  which  it  was  applied,  it  was  con- 
^  aidered  as  necessarily  including  in  it  all  persons  having  property 
in  the  place  to  be  taxed.    It  has  been  held,  accordingly)  that  a 

I>erson  occupying  land  in  a  parish,  but  liying  out  of  it,  b  compe^ 
able  to  receive  a  parish  apprentice,  although  the  *^"^*.? 
4S  Eliz,  c.  2.  says,  that  none  but  inhabitants  and  occupien  vm 
be  bound  to  receive  the  same.  But  in  thU  statute  several  wo«» 
are  used  as  descriptive  of  the  persons  to  be  taxed,  viz.  •*  cverj 
"  inhabitant,  parson,  vicar,  and  other y  and  every  occupier  of  lands. 
In  Rex  V.  Nicholson^  the  Court  were  of  opinion,  that  ^f^^ 
inhabitant  was  not  to  be  taken  in  the  extensive  sense  whit*  hao 
been  applied  to  it  in  the  construction  of  the  statute  of  bridg^^ 
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but  ia  a  confined  tedte,  As  descriptive  only  of  a  resident  within 
the  parish. — Ls  Blanc  J.  said,  that  the  word  inkabUant  was 
used  as  irell  as  occupiers,  and  that  he  considered  that  by  the  for- 
mer was  meant  a  person  who  was  resident  in  the  place,  for  one 
might  occt^  without  being  resident,  and  the  statute  meant  to  in- 
clude both.  It  is  also  stated  in  Nolans  Poor  Lavost  that  personal 
property  cannot  be  rated  unless  the  proprietor  reside  in  the 
pansb.  Then  the  question  is,  what  is  the  meaning  of  the  word 
'*  nodes  f"  I  take  it,  that  that  word,  where  there  is  nothing  to 
sbow  that  it  is  used  in  a  more  extensive  sense^  denotes  the  place 
where  an  individual  eats,  drinks,  and  sleeps,  or  where  his  family 
or  hisservants  eat,  drinic,  and  sleep ;  and  if  that  be  so,  there  is  no 
ground  for  saying  that  S.  or  his  partners  had  a  residence  in  the 
place  in  question.  I  think  that,  according  to  the  former  decisions^ 
the  word  inhabitants  in  the  43  ERz.  c.  2.,  must  be  confined  to 
reiideBU;  and,  therefore,  inasmuch  as  the  appellants  were  not 
resideots  within  the  parish,  they  were  not  liable  to  be  rated  in 
respect  of  their  personal  property. — Holrotd  J.  It  seems  to 
OK,  that  consisteDtly  with  the  construction  put  upon  the  words  of 
the  itatute  of  the  4iS  Eiiz.  c.  2.  in  several  cases,  we  must  hold, 
that  the  Appellants  in  the  Court  below  are  not  rateable.  If  that 
coDstruction  had  not  already  been  put  upon  the  statute,  the  argu- 
ment in  favour  of  the  rate  would  be  entitled  to  attention ;  but, 
without  overturning  the  cases  where  it  has  been  held  that  a  non- 
rendeot  proprietor  of  tolls  is  not  rateable,  we  cannot  hold  that 
the  parties  moationed  in  this  case  are  rateable,  either  as  coming 
within  the  word  ''  inhabitants,"  or  the  words  "  and  other  J  It 
SKms  to  me,  that  the  latter  words  must  mean  *^  other  jnhabit- 
ttts."  The  legislature  never  could  intend  to  rate  persons  who 
vere  neither  inhabitants  nor  occupiers  of  property  within  the 
P>riih.  And  unless  inhabitant  mean  inhabitant  resident^  the  sub- 
^^jpeot  word  occupier  will  have  no  effect  whatever.  On  that 
ffwoAf  in  Rex  v.  Nicholson^  it  was  held,  that  a  party-  was  not 
i^le  to  be  rated  for  tolls,  unless  he  was  an  inhabitant  resident. 
1&  the  course  of  the  argument.  Lord  EUenborough  says,  "  The 
^  great  difficulty  is  to  bring  the  case  within  the  words  of  the 
**  statute  43  Eliz.  c,  2.  conferring  that  authority.  The  party  rated 
''niQstbe  either  an  inhabitant  of  the  parish,  or  he  must  be  an 
"  occupier  of  one  or  other  of  the  descriptioi^s  of  property  men-  * 
**tioDed  in  the  statute."  And  in  another  place,  he  asks,  <'  Whe- 
^  ther  the  counsel  were  aware  of  any  case  where  the  word  in- 
"hibitint  in  the  statute  of  Elixabeth  had  been  held  to  mean  any 
"  other  than  resident  ?"  And  afterwards  in  giving  judgment, 
^f<l  EUenborough  says  expressly,  that  there  is  no  case  in 
*hich  the  word  inhabitant  in  that  statute  has  been  held  to  meaii 
^7  other  than  a  resident  within  the  parish.  Le  Blanc  J.  also 
!|^  to  have  considered  it  clearly  necessary,  that  a  party  must 
^either  a  resident  in  the  place,  or  an  occupier  of  real  property* 
^  order  to  make  him  rateable ;  and  Bayley  J«  says,  '<  in  a  statute 
II which  mentions  inhabitant  as  well  as  occupier^  inhabitant  must 
^^^nu^eiu^en/,  otherwise  it  would  mean  the  same  as  occupier.'* 
^^ Warns  V.  Jones \a)^  it  was  held  on  the  same  grounds,  that  a  (a)^n/e,pl.los, 
'•"••resident  proprietor  was  not  rateable  for  tolls  of  a  ferry.  The 
^^"'^•^'uction  which  it  is  contended  ought  to  be  put  upon  the 
*ordi «  and  other,"-  would  have  applied  to  those  cases  as  well  as 
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AratecsDiioC 
be  made  to  re- 
pay monej 
borrowed  to 
rebuild  a  work- 
bouae. 


(b)  Btttaeenow 
41  G.  3.  c  8S. 


But 

may  make  ante 

to  reimburse 

themielYes  for 

iaweafpenoet 

ncoeuarily 

incurred. 

8.  C.  Gald. 

em. 


to  Uusy  and  if  that  be  the  right  constmction,  those  caaes  have  bees 
improperly  decided.  I  thidc,  that  according  to  the  coDatmcCioD 
idready  put  upon  this  statutOy  the  words  **  and  other"  io  this 
clause  of  the  statute,  must  mean  **  and  other  inhabitants,*'  and 
that  being  so,  then  for  tlie  reasons  abeady  given,  S.  and  his 
partners  were  not  rateable. — Order  of  Sessions  confirmed. 

I 

y.  For  what  Purpose  the  Rate  may  he  made* 

See  stats.  ^SEliz.  c.2.  §  1.     IS&HCar.^.  c.12.  (18. 

41G.3.C.S3.  $9. 

1 12.  Rex  ▼.  Wavdl^  E.  T.  19  G.  d.  Dougl.  1 16.  —  A  rate  was 
made  as  follows :  **  An  assessment  on  all  and  every  the  occupiers 
'*  of  lands  and  houses  in  the  parish  of  £.,  for  the  necessary  rdief 
**'  of  the  poor,  and  towards  payment  of  money  borrowedjbr  repair^ 
**  ing  and  rebuUdins  the  workhouse  ;"  the  objection  was,  that  Uie 
rate  appeared  to  be  made  for  a  purpose  not  within  the  43  EUs. 
€•  2.,  viz.  towards  payment  of  money  borrowed  for  reparing  and 
rebuilding  the  workhouse.  —  Willbs  J.  Can  we  reject  as  surplus- 
age what  is  a  material  part  of  the  title  of  the  rate?  If  we  cannot, 
is  a  rate  to  repay  money  borrowed,  good  ?  Tawney'g  case  is  in 
point  to  this  (a)  that  a  rate  cannot  be  made  for  the  express  pur* 
pose  of  reimbursing  an  overseer  for  money  advanced  by  him,  even 
within  his  year,  (b)  The  rate  cannot  be  ^supported*  —  Ash- 
hurst  J.  of  the  same  opinion.  —  Bullkr  J.  This  rate  imports  to 
be  made  for  two  purposes ;  and  we  are  desired  to  consider  it  as 
only  .made  for  one.  I  conceive  that  a  rate  cannot  be  made  fbifr 
mon^  borrowed,  even  though  within  the  year.  Tawneys  case 
goes  that  length ;  if  it  were  otherwise  the  inconvenience  might  be 
very  great.  -—  The  rate  was  quashed. 

113.  Rex  V.  Micklefield,  Jl.  T.  25  G.S.  Editor'^  MSS.—On 
an  appeal  against  three  rktes,  a  case  was  made  on  one  of  them, 
stating,  that  the  money  raised  was  to  reimburse  the  overseers  for 
the  expence  of  law  proceedings;  and  it  came  on  to  be  argued, 
when  CocKKifL  Jbr  the  respondents  admitted,  that  the  overseers 
might  reimburse  theniselves  for  law  expences  necessarily  incurred, 
but  he  denied  that  to  be  the  case  here.  -~  Wuxas  and  Ash* 

(a)  TVnofuy  beioff  oTcrgecr  of  the 
poor  of  LUUepoH,  m  the  isle  of  JSly, 
hud  out  his  m6ney  for  the  relief  of  the 
poor,  and  was  turned  out  of  his  office 
by  the  justices  before  the  end  of  the 
year,  by  which  means  be  lost  the  op- 
portunity of  making  a  rate  to  reimburse 
himself.  Upon  this  he  obtained  a  man^ 
damuM  directed  to  the  churchwardens 
and  orerseers  of  the  poor  to  make  a  rate 
to  reimburse  him.  It  was  argued,  that 
there  could  be  no  such  charge  neitho' 
by  the  common  law  nor  by  the  statote 
43  Elis.  c  2.  ^  Holt  C.  J.  We  can- 
not  order  the  parish  or  ovwoocrs  to 
make  a  rate  to  raise  money  to  ram« 
burse  an  overseer,  but  only  to  raise 
money  for  the  relief  of  the  poor,  nor 
can  they  make  a  rate  otherwise.  The 
act  of  parliament  is  eipreasly  so,  and 
must  be  pursued.  An  overseer  is  not 
bound  to  lay  out  money  till  he  has  it ; 


if  he  do^  he  must  make  a  new  nte  fee 
the  relief  of  the  poor,  and  out  of  tbu 
he  may  retain  to  pay  himself.  Tbvnry 
should  have  done  so;  he  tnuted  where 
he  needed  not  have  done  it;  hehaanot 
pursued  the  meantf  the  statute  gcve 
him ;  and  we  cannot  relieve  him.  —  £t 
m  TOTAM  CvaiAM:  The  mamdamnt» 
lies  not  Tawney's  case,  Hilary  Term, 

5  Ann.  Saik.  £31,     S  Id.  Ray,  1009. 

6  Mod.  97.  —  8.  P«  Bex  v.  Overseen 
of  BoCheifaithe,  Mich.  Teim,  11  G^. ' 
8  Mod.  338.— .Rex  o.  Ware,  Foley,  Ta 

10  Mod,  104.,  and  in  the  case  of  the 
Overseers  of  Chichester,  Mich.  Tcnn, 

11  Geo.  I.  an  order  of  Sessioiis  to  re- 
imburse their  predeocBMn  ^br  imm 
charget  was  quashed  on  the  authoeity  oC 
this  case,  MSS.  /  and  the  same  deter- 
mination on  a  like  order  on  the  over* 
seers  of  Llandillo, 
2  G.  8.  MS&     •  . 
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HiTBST  Js.  inclined  to  think,  that  under  the  circumstances  the 
espences  of  the  law  proceedings  were  properly  incurred,  and 
oaefat  to  be  raised  to  reimburse  the  overseers ;  but  they  wished 
to  We  it  stated,  whether  the  vestry  had  directed  the  proceedings. 
— BoLLER  J.  thought  the  expence  properly  incurred,  and  was 
of  opinion  the  overseers  wanted  no  authority  from  the  parish  to 
defeod  the  action.  The  overseers  must  incur  some  cost  before  it 
is  possible  for  them  to  have  the  authority  of  the  parishioners ;  and 
itihejme  entitled  to  be  reimbursed  for  any  part  they  must  for  the 
vitole,  unless  they  misbehave  themselves  in  the  conduct  of  the 
business ;  bat  here  no  such  misconduct  appears.  —  The  Court  sent 
the  order  quashing  the  rates  back,  jn  order  to  have  the  case  re- 
stated, 88  to  the  fact  of  there  having  been  a  vestry-meeting  re- 
specti^  the  law-«ui(.  FEARMLET^or  the  appellants  informed  the 
vouit  £at  the  case  was  come  back,,  and  that  it  was  now  stated, 
tbt  tirere  had  been  no  vestry-meeting.  The  case  was  ordered  to  (a)  Vide  &  C. 
<taod  fbr  argument ;  but  the  Court  ultimately  decided  the  mat-  |nw<,pLS91"— 
ter  OD  a  dilSrent  point,  (a)  ^^** 

\\i.Rexy.  The  Mayor  of  Ohucester,  T.  T.  SSG.S.  5  T.R.S46*  IfspriTsteact 
—Upon  an  appeal  on  account  of  the  inequality  and  illegality  of  a  ^dating  to 
rate  or  assessment  made  by  the  churchwardens,  Ac.  of  the  parish  ?S""]2f^*  *"" 
^SLN.ln  the  cky  of  G.,  intiUed,  «  A  rate  or  assessment  made  ^  ftJTto" 
**  upon  every  inhabitant  and  upon  the  occupiers  of  all  lands,  &c.  make  a  rate  for 
"  io  tlie  parish  of  St»  N.,  &c.  for  raising  and  levying  the  sum  of  the  relief  of  Uw 
^  Stf.  5f.  as  needful  to  be  paid  by  the  parish  of  St*  N.  for  and  Poor,  and  to  in- 

*  towards  the  maintenance  of  the  poor  of  tne  hospital,  workhouse,  {!f"5!  j^  !t«m 
'^  or  house  of  correction,  provided  for  by  the  said  act  within  their  ^|^  gonirS*"*" 
*^  eare,  for  the  quarter  beginning,  &c.  and  ending,  &c ;  and  also  thej  ihdl  be 

"  for  raising  the  sum  of  901,  as  necessary  to  defray  the  reasonable  put  to  in  the 

**  and  just  expences  which  the  chtirchwardeiis  and  overseers  shall  execution  of 

**  be  jmt  to  in  the  execution  of  their  respective  offices,  or  with  **'?^?2*^^ 

'*  which  they  now  are  or  hereafter  shall  be  charged  and  made  ll'^at^lLs  title 

"  liahle  to  pay  by  any  act  or  acts,  or  other  lawful  ways  or.  means  of  which  ez- 

"  by  virtue  of  their  respective  offices ;  and  in  case  any  overplus  pranet  it  to  be 

*  upon  the  settling  of  their  accounts  shall  appear  to  remain  in  the  f^o^  t^yth  thoie 
**  hands  of  any  churchwarden  or  overseer  of  the  poor,  the  same  RSISTwill  m* 

*  diail  be  paid  to  the  succeeding  churchwardens  and  overseers  of  ^^^  i^ 

^  the  poor,  to  be  by  them  earned  to  the  succeeding  accounts  of  though  the 
**  8och  churchwardens  and  overseers  respectively,  by  a  rate  of  six  SeMions  on  an 
**  weeb,  at  two  pence  in  the  pound  per  week."    The  Court  of  "PP^ J?f**  *" 
^•wons  confirmed  the  rate,  and  stated  the  following  case  for  the  ■  **^J^  ^ 
<¥«ttmi  of  this  Court.    The  rate  appealed  against  appeared  to  be  JSeto  pey  a 
'^for  the  purpose  of  raising  26l*  6s*  for  the  relief  of  the  poor,  deUincuned 
^  aiio  for  raising  the  sum  of  80/.  as  necessary  to  defray  the  rea<«  by  the  late 
WMhle  and  just  expences  of  the  churchwardens  and  overseers  in  ov«r«ers;  the 
^  execution  of  their  respective  offices,  according  to  the  ^o-  !|^^i?*'I,*^e 
Aiwisof  the  statute  of  21  G.3.  c.74.  §30;  and  the  single  point  fi^vJfittobe 
^  discussion  was.  Whether  the  above  sum  of  80/.  was  to  be  con-  legaL 
^'^eA  as  a  just  and  reasonable  expence  under  the  following  cir- 
<:QiBstance8?— Mr.  Rudge,  who  had  been  employed  for  some  years 
^  ^  attorney  in  conducting  a  litigation,  commenced  and  carried 
^by  order  of  vestry  of  this  parish,  brought  in  his  bill  amounting 
Jo  218/.  8*.  Sd.y  on  the  2Sd  of  March,  1792.    New  parish^fficers, 
^  continued  in  office  when  tlie  rate  in  question  was  made,  were 
tinted  on  the  9th  of  AprU  following.    Mr.  Lane  the  church- 
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warden  paid  the  whole  of  the  above  bUl  of  Mr.  Rmdge,  of  which 
the  80^  in  question  made  a  part,  oat  of  his  own  mooey»  partly  in 
the  same  month  o£  Aprils  and  partly  in  the  August  following.  In 
September  following,  Mr.  Lane  having  occasion  for  the  money  so 
advanced,  the  parish-officers,  with  the  approbation  of  the  vestrj, 
agreed  to  borrow  that  sum  of  Mr.  Crotother^  who  accordingly  on 
the  20th  of  that  month  lent  the  same  to  the  parish-officers,  who 
immediately  discharged  with  it  the  whole  demand  of  Mr.  Lou, 
The  same  parish-officers  afterwards  made  the  rate  in  question; 
the  80/.  mentioned  in  which  is  intended  to  raise  part  of  the  sumio 
paid  on  their  account  to  Mr.  Rutlgef  and  included  in  the  ahoTe-> 
Btated  transactions.     This  Court  (of  Sessions)  is  of  opinion  that  the 
above  sum  of  80/.  was  necessary  for  the  just  and  teasonabk  ei« 
peaces  of  the  overseers ;  subject  to  the  opinion  of  the  Court  (^ 
King's  Benchy  whether  from  the  time  of  the  delivery  of  Mr.As<(^ea 
billy  or  from  the  circumstances  of  the  above  transaction  with  Mr. 
Lane  and  Mr.  Crourther^  there  is  any  legal  obiection  to  its  beiag 
•      allowed.    By  stat.  4s  G.  3.  c,  60.  it  is  enacted,  that  the  corporatioa 
of  the  workhouse^  to  be  established  by  virtue  of  the  act,  shssid 
and  might  from  time  to  time  under  their  common  seal  certify  the 
aums  and  pajrments,  which  at  their  oourM  should  be  by  them  wt 
down,  ascertained,  and  charged  for  the  several  purposes  therttn- 
before  mentioned  to  the  mayor  and  aldermen  of  the  city  [of 
Gloucetter^  for  die  time  being ;  which  said  mayor  and  any  one  rf 
Ae  aldermen  were  required,  within  the  space  of  ten  days  next 
after  such  sums  or  payments  should  be  to  them  certified,  frena 
time  to  time  to  cause  the  same  to  be  raised  and  levied  by 
taxation  of  every  inhabitant  and  of  aU  lands,  &c.  in  the  aeverai 
,  parishes,  &c.  of  the  city  and  county  of  the  same,  and  in  the 

county  of  Gloucester  adjoining,  which  had  been  usually  nted 
therewith,  not  being  part  of  the  out-hamlets  thereinbefore  men* 
tioned,  in  equal  proportions^  &c. ;  with  power  for  the  mayor  and 
one  alderman,  &c.  by  warrants  under  their  hands  and  seab,  or 
for  two  justices  of  the  peace  of  the  opunty  of  Glauoutetf  to 
authorise  and  require  the  respective  churchwardens  and  overseen 
to  demand,  collect,  &c«  the  same  within  their  respective  jariadio* 
tions  by  distress,  &c.  By  an  act  21  G.  3.  c.4f.  for  amending  the 
several  acts  for  the  maintenance  of  the  poor  of  the  said  cit^  of 
Gloucester,  after  reciting  the  stat.  4  G.  3.  it  is  (among]other  thmp) 
enacted,  that  upon  the  receipt  of  the  certificate  of  the  money 
necessary  to  be  raised  for  the  relief  of  the  poor  from  the  governor 
and  guardians,  according,  to  the  provisions  of  the  act  of  the  4  G*  Sn 
it  shall  and  may  be  lawful  to  and  fbr  the  justices  of  the  peace  of 
the  city  to  include  with  and  add  to  the  said  sums  mentioned  and 
specified  in  the  said  certificate  such  sum  or  sums  of  money  as  shall 
uom  time  to  time  be  necessary  to  be  paid  to  the  county  stock  tS 
the  said  city  fbr  the  discharge  of  such  expences  as  the  jostioes 
shall  be  by  them  required  or  entitled  to  demy  out  of  the  county 
stock,  and  to  direct  as  well  the  said  sums  so  by  them  added,  aa 
the  said  sums  mentioned  and  specified  in  the  said  certificate,  to  ba 
raised  i  **  and  that  xhe  churchwardens  and  overseers  of  the  poor 
^*  of  the  several  parishes  }n  the  said  city  shall  raise  the  aoiat 
**  ordered  to  be  raised^  and  ^all  and  may  also  in  addition  thereto 
<<  raise  such  further  sums  as  shall  from  time  to  time  be  necesmif 
<«  to  defray  the  reasoDfible  and  just  expences  which  they  the  aaia 
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"  cbiicfawardeDt  and  overseers  shall  be  put  to  in  the  execution  of 

"  their  said  respective  offices,  or  which  tney  now  are  or  hereafter 

«  ihall  be  chafed  and  made  liable  to  pay^  b j  any  act  or  acts  of 

"  parliament,  or  other  lawful  ways  or  means  by  virtue  of  their 

**  mid  reH)ective  offices,  by  the  ways  add  means  by  the  said  act 

**  directed,"  &c. ;  "  and  in  case  any  overplus  upon  the  settling  of 

**  their  accounts  shall  appear  to  remain  in  the  hands  of  an^  church- 

**  vsdeos  or  overseers  of  the  poor,  to  be  by  them  carried  to  the 

"  ncoeediog  accounts  of  such  churchwardens  and  overseers  re- 

"ipe^f sly  ."—Lord  Kenton  C.  J.   The  specious  objection, 

which  ia  nuide  to  this  rate,  is  that  as  the  inhabitants  of  a  parish  are 

t  fluctaatii^  body,  the  parish  expences  incurred  during  the  ocou* 

patina  of  A,  Bf  and   C,  certain  inhabitants,  ought  not  to  be 

dafnycd  by  other  inhabitants,  D,  JS,  and  JP,  their  successors ; 

sod  ipecolatively  speaking,  the  objection  seems  correctly  staited* 

Stttac)ritem,  free  from  that  objectiont  cannot  universalfy  be  put 

IB  piacdce,  because  parish  expences  are  incurred  from  day  to  day, 

aayfroiahour  to  hour;  and  no  rate*  can  be  adopted  to  such  a 

ipecahitire  degree  of  excellence  and  perfection.    In  this  case  cer- 

tiiD  opesces  have  been  incurred  in  litigating  points  in  which  the 

ioteM  i»f  the  pariah  was  concerned ;  the  busmess  was  oommenced 

and  earned  on  by  a  order  in  vestry,  made  by  those  who  were  to 

jndgeior  the  interest' of  the  parish ;  it  is  not  pretended  that  the 

eipeoctt  were  improper,  or  the  amount  of  them  too  ^eat ;  and 

the  veitiy  afterwards  ordered  the  sum  of  80^.  to  be  raised  to  pay 

put  of  it.    And  it  seemaa  little  ungracious  in  the  corporate  bo<l^ 

toaake  thia  fiNrnMtl  objection  to  the  rate,  to  which  they  would  not 

probably  have  objected  in  their  individual  capacities.    At  present 

I  viU  not  enter  into  a  discussion  of  the  propriety  of  expendmg 

ihii  money  for  thia  or  that  purpose  when  it  shall  be  received ;  but 

I  as  extremely  glad  to  fina  a  ground  on  which  I  am  bound  to  gtvm 

ai  opinion  ia  support  of  this  rate  before  we  come  to  that  point. 

Iheoniy  question  now  before  the  Court  is,  Whether  or  not  this 

bealc|^rate»  to  obtain  a  legal  end,  by  lesal  purposes?   and 

whether  it  be  so  or  not  must  be  determined  by  comparing  the 

^  with  the  terms  of  the  act  of  parliament  under  which  it  is 

made.    That  act,  after  directing  the  churchwardens  and  overseers 

of  the  several  parishes  to  raise  the  sums  ordered  for  the  relief  of 

^poor,  enables  them  *'  in  addition  thereto  to  raise  such  further 

<<  tuBoa  as  shall  from  time  to  time  be  necessary  to  defray  the  rea^ 

**  aosable  and  just  expences»  which  they\hall  be  put  to  in  the 

'*  eieciition  of  their  respective  offices,  or  which  they  shall  be 

*^  charged  with,  and  made  lij^le  to  pay,  by  any  act  oi  parliament 

**  9t  Other  lawful  ways  and  means  by  virtue  of  their  respective 

''cficea,  by  the  ways  and  means  by  the  said  act  directed/' 

^  the  parish-officers»   in  making  the  rate  in  question,  have 

Cttiplied  precisely  with  the  tems  of  the  act  of  parliaoaent ;  they 

^e  tranacribed  the  material  words  of  the  act  into  the  rate,  and 

W  not  been  guilty  of  any  excess  in  making  it*    Then  how  is  it 

?>anble  for  ns»  after  comparing  the  rate  with  the  act,  and  seeing' 

^  they  covreapond,  to  say  that  the  rate  is  illegal.    I  studiously 

**Qid  saying  any  tbiAg  upon  the  question  made  at  the  bar,  whe- 

^  the  money,  when  it  is  collected  under  this  rate,  will  o»  wiU 

i|Qt  be  ftqiferly  appUed  by  the  overseers  in  paying  the  80/.  i» 

^Qte,  ai  that  question  may  be  agitated  on  an  appm  against  the^ 
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aiBowance  of  the  overseers*  accounts  (a),  if  the  corporation  choose 
td  continue  the  same  spirit  of  litigation ;  though  the  corporation 
must  not  take  it  for  granted  that  no  rate  made  for  the  purpoae 
Of  reimbursing  former  ezpences  can  be  good,  because  in  one  case 
mentioned  in  the  act  of  parliament  (b)  such  a  rate  is  directed  to 
be  made.  But  it  is  sufficient  for  us  at  present  to  Say  that  the 
Tfte  itself  is  legal,  being  warranted  by  the  very  words  of  the  act 
of  parliament. — Ashhurst  J.  If  it  appear  on  the  iace  of  the 
rate  that  it  is  legal,  that  is  sufficient.  The  purpose  to  which  the 
case  states  the  money  is  to  be  applied  is  a  just  and  reasonable 
one.  For  the  vestry  thought  proper  to  order  Rudge  to  transact 
the  business,  which  is  the  subject  of  expence ;  and  after  his  bill 
was  deliWed  the  money  could  not  have  been  raised  before  the 
then  overseers  went  out  of  office ;  the  bill  having  been  d^ivered 
on  the  29d  of  March^  and  the  succeeding  overseers  appointed  on 
the  9th  of  ApriL  If  id!  the  formalities  required  by  tne  act  had 
been  complied  with,  the  money  could  not  nave  been  raised  by 
the  former  overseers ;  and  therefore  no  laches  can  be  imputed  to 
tjiem  for  not  having  that  which  they  could  not  do.  So  much  for 
the  merits  of  the  case:  then  as  to  the  form ;  the  Court  are  now 
desired  to  quash  a  rate  which  appears  on  the  fij|ce  of  it  to*6e  made 
for  the  purpose  of  raising  money  for  the  relief  of  the  poor,  and 
for  defraying  the  just  and  reas(mable  expences  which  the  parish* 
officers  shall  be  put  to  in  the  execution  of  their  respective  offices. 
But  the  act  of  parliament  expressly  gives  them  power  to  make  a 
rate  for  those  purposes.  Then  if  it  be  legal  on  Uie  face  of  H,  aa 
being  warruited  bj  the  act,  we  cannot  'quash  it  on  account  of  any 
possible  future  misapplication  of  the  monev  raised  under  it  r  the 
parties  objecting  to  this  supposed  misappacati<m  of  the  money 
may  resort  to  another  remedy  hereafter,  an  appeal  against  the 
allowance  of  the  overseers*  accounts.  In  the  case  o€  Res  t. 
Wavdl^  the  rate  appeared  on  the  face  of  it  to  be  a  rate  not  au- 
thorised by  law ;  whereas  the  rate  in  question  appears  on  the  face 
of  it  to  be  made  for  purposes  which  the  law  does  authorisew— 
BuLLER  J.  I  hope,  for  the  credit  of  the  corporation  of  {]rbnroesfer» 
that  we  shall  hear  no  more  of  this  caset-*The  order  of  Sefl^ooa 
was  confirmed. 

115.  Rex  V.  Goodcheap,  H.  T.  S5G.S.6  T. R.  159—  At EaOen, 
1778> «/.  G*  was  appointed  an  overseer  of  the  parish  of  Si.  M.;  at 
Easter  in  the  several  years  1789,  1790,  and  1791,  he  was  asain 
appointed  one  of  the  overseers  of  the  parish,  and  continued  in 
the  office  those  four  successive  years.  At  Easter^  1792,  W.  K 
and  W.  S.  were  appointed  overseers4  and  S.  becoming  insolvent 
about  three  weeks  after  his  appointment,  G.  was  again  a|^>ointed 
in  his  room  for  the  remainder  of  the  year  ending  at  Easier  179S. 
8m  while  he  was  overseer  neither  paid  any  money  for  the  use  of 
the  poor  nor  made  any  rate.    During  the  four  first  yearsi  be» 


(6)  The  ad  sect,  enects,  thet  «  no 
**  certiorari  shall  be  aUowed  for  the  re. 
**  moval  of  any  detenmastioB  of  the 
^  justices,  &c.  until  the  party  appljaoc 
«<  for  the  same  shall  have  actually  paid 
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**  whicb  payment  shall  be  raiabuned 
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**  favour  of  the  person  epplytng  for  Hw 
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giooffig  it  Easter  1788»  and  ending  at  Eader  4t793,  6.  did  not  iioi  in  th* 
make  out  any  account  as  overseer,  or  at  any  time  after  the  ex-  fi^uf^  7*v 
pindon  of  any  of  those  years,  jpimuant  to  the  statute.    At  the  2J]J*  *iIJSit 
expintion  of  the  last  year,  ending  at  Easter  1793,  he  made  out  ^^  I^mT^"** 
one  general  account*  as  overseer  for  the  four  successive  vears»  4i  O.  s.  c  83. 
eodiof  St  Eastfsr  1792,  and  for  that  part  of  the  year  in  which  he  I  a. 
irned  the  office  ending  at  Easter  1793;  wliich  account  was 
alWsed  by  two  justices,  and  upon  that  allowance  a  balaaoe  of 
%  1/.  OfL  appeared  to  be  due  to  the  defendant.    An  appeal  was 
lodged  St  the  Midsummer  Sessions  1793,  being  the  next  Sessions 
after  the  alloir ance  of  that  account,  and  the  appeal  was  adjourned 
to  the  Michaelmas  Sessions  following.    During  the  four  years 
ending  st  Easter  179%  G.  expended  the  sum  of  232^.  Of.  d^d.- 
for  the  Qoe  of  the  poor ;  namely,  for  the  year  commencing  at 
iS8ifor]788,  84^.  ISf.  ll^d.;  for  the  year  commencing  nt  Eas' 
ter  \1%%  46/.  Ids*  l^tf.;  for  the  year  commencing  at  Easter 
1790|  64/i  13f.  4d.;  for  the  year  commencing  at  faster  1791t 
88^  9i.  M. ;  and  was  not  reimbursed  the  same  or  any  part 
thereof,    roor  rates  were  made  for  the  relief  of  the  poor  pre- 
i^Ui Easter  1792,  three  of  which  were  quashed  upon  appeals, 
nd  the  other  was  confirmed  upon  an  appeal,  but  omittea  to  be 
collected  by  G.  on  account  of  the  rate  being  informal.    After 
the  defendant  was  appointed  an  overseer  for  the  part  of  the  year 
cn%at  JSioti^ffT  1793,  two  rates  for  the  relief  of  the  poor  were 
made  and  collected  by  him,  namely,  one  at  8  shillings  in  the 
pMnd,  and  the  other  at  5  shillings  ih  the  pound,  out  of  which  he 
laoBbiined  himself  the  money  he  expended  for  the  four  successive 
yein  en^ting  at  Easter  1792,   and  the  remainder  of  the  year 
codfflg  at  Easter  •1793,  by  charging  the  same  in  the  account 
appealed  against.    The  appellant  omy  became  an  occupier  in  the 
PuUi  of  St.  M*  in  June  1792|  and  paid  the  rate  of  5  shillings  in 
the  pound,  and  was  not  assessed  to  the  rate  of  8  shillings.    If  the 
^mdant  is  entitled  to  reimburse  himself  the  sums  expended  in 
the  four  successive  years  ending  at  Easter  1792,  there  is  due  to 
Iddi  the  sum  of  5^  2«.  II i</.     If  on  the  contrary  he  is  not 
entitled  to  reimburse  himself  such  sums,  there  will  be  a  balance 
doe  from  him,  after  allowine  him  the  expences  of  the  year  end- 
ing at  Easter  1793,  of  219^  Of.  ^     The  Sessions  determined 
that  the  defendant  could  not  legally  insert  in  his  account  the 

Siences  of  the  four  successive  years  ending  at  Easter  1792,  but 
7  the  expences  of  the  time  when  be  was  in  office  in  the  year  end- 
ing ti  Easter  1793,  and  they  ordered  the  account  to  bjB  amended 
soeofdiBgly. — I^RD  KsMYON  C.  J.  As  to  the  question  of  law, 
hk  UDpossible  to  raise  a  doubt  about  it;  the  overseers  ought  not 
^  indade  in  their  accounts  charges  for  several  years,  but  all 
^tcon  of  the  aecounts  should  be  confined  to  that  year  when  the 
l^ccoonts  are  directed  by  the  act  to  be  passed ;  otherwise,  as  the 
B^itan#of  a  parish  are  a  fluctuating  body,  the  present  inha- 
Utants  would  be  burdened  with  the  expences  of  their  predecessors. 
^  88  to  the  appellant  not  being  permitted  to  object  to  the  first 
^1  the  objection  is  not  to  the  rates,  but  to  the  account  in  which 
^mes  are  contained ;  and  the  order  of  Sessions  was  confirmed. 

116.  Rexy.  Seville,   M.T.  2G.4..  5  B.  if  ^.  180.  — This  AcoonAleip- 
•>»  an  appeal  by  the  defendants,  who  were  overseers  of  the  poor  PJJ*"?^"" 
of  the  township  of  Q.  against  the  accounU  of  J.  JR.,  late,  con-  ^m-^* 
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Stable  of  thai  townshiii.    At  tke  trial  it  Bfpeuted,  ^at  on  t 
Sunday  in  the  month  of  Oecemier  181d»  a  person  of  the  name 
of  Whitehead^  being  in  a  state  of  intoxication,   met  a  young 
woman  on-  the  road,  and  on  his  attempting  to  take  liberties  with 
her,  she  made  her  escape  from  him,  and  took  refuse  in  the 
chapel,  where  divine  service  was  just  beginning;  he  followed  bet 
and  behaved  in  an  unbecoming  and  rude  manner.     In  conse- 
quence of  which  he  was  taken  into  custody  by  the  consUblei 
(who  was  then  in  the«hapel,)  and  the  chapel-warden,  and  wss 
the  next  day  by  them  taken  before  a  magistrate ;  and  they  were 
both  bound  by  recognizance,  to  prosecute  him  at  the  next  See* 
sions  for  a  misdemeanor,  which  they  accordingly  did ;  and  he  was 
found  guilty,  and  punished  by  six  months'  imprisonment.    Ko 
notice  was  ever  given  to  the  overseers  or  other  inhabitants  that 
the  prosecution  was  intended  to  be  carried  on  at  the  expence  of 
the  township,  nor  was  it  mentioned  or  approved  of,  at  any  meet- 
ing of  the  inhabitants*    The  Sessions  where  the  indictment  against 
Whitehead  was  tried,  were  held  in  the  month  o£  Januaty  18S(V  ' 
and  in  the  March  following  the  constable  regularly,  and  in  the 
way  pointed  out  b^  the  act  IS  G.  3.  c.  19.,  presented  his  accounts 
of  the  expences  incurred  by  him  in  the  discharge  of  his  office 
as  constable ;  the  whole  of  which  were  allowed,  excqpt  the  itent 
of  18^  for  the  expeaces  incurred  in  the  prosecution  of  Whiie- 
headp  the  allowanoe  of  which  was  negatived  by  a  large  majority 
of  the  meeting  of  the  inhabitants,  held  for  the  purpose  of  inves* 
tigating  th^m,  upoQ  the  ground  that  it  was  not  a  charge  whicJi, 
by  law,  the  constable  could  make  upon  the  township.    In  coi^ 
sequence  of  this  refusal,  the  constable  duly  applied  to  a  justice 
of  the  peace,  for  a  summons  for  the  overseers  of  the  poor  to  shovr 
cause  why  they  should  not  pay  this  sum ;  and,  upon  the  over- 
seers  ajppearing,  the  magistrate  made  an  order,  allowing  the  above 
sum  of  18/«,  against  which  order  the  overseers  appeued.    Upon 
bearing  the  eppeal,  the  Sessions  confirmed  the  order.— Abbott. 
C«  J*    The  difficulty  in  this  case  is«  to  show  tha^  it  was  the  busi- 
ness of  the  township  to  prosecute  the  individual,  who  in  this  caae 
committed  the  offence ;  for,  unless  it  be  clearly  made  out  to  be 
the  businete  of  the  township,  it  is  impossible  that  the  sums  ex- 
pended by  the  constable,  in  diis  case,  can  be  said  to  be  a  chai^ 
in  doing  the  business  of  the  parish,  township,  or  place,  so  as  to 
bring  ^  it  within  the  act  of  parliament.    NoV  I  am  aware  of  no 
law  which  says  that  it  is  the  business  of  a  parish  oiw  township  to 
enter  into  such  prosecutions ;  and  I  am,  therefore,  of  opinion, 
that  these  expences  ought  not  to  have  been  allowed  bv  the  Se»» 
sioasb— Baylby  J.  The  constable,  in  this  case,  acted  perfectly 
right  in  taking  the  offender  before  a  magistrate,  but  he  should 
have  done  no  more*  He,  however,  together  with  the  chapel-warden, 
eaten  into  recognizance  toprosecute,  having  no  authority  to  do 
so.    Now,  before  he  did  this,  he  should  have  considtred,  whe- 
ther he  was  willmg  to  enter  into  such  a  recognizance  at  hie  own 
expence ;  and  if  not,  he  riiould  have  endeavoured  to  have  obtained 
some  authority  from  the  township,  in  which  case  it  would  have  been 
different;  but  not  having  done  so,  I  think  he  cannot  charge  these 
sums  in  lus  account,  as  monies  .  expended  on  account  of  the 
township.     Verv  mischievous  consequences  might  arise,  if  the 
aa  of  a  tonslable  conld  thuf  subjeot  the  township  to  heavy  law 
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opences.  —  Holrotd  J.  I  am  of  the  same  opinion.  The  con* 
ittble  k  entitled  to  charge,  in  his  accounts,  the  monies  expended 
bv  kim  in  his  office,  on  account  of  the  township.  In  this  case, 
hs  duty  was  completely  at  an  end,  when  he  had  carried  the 
oftnder  before  a  magistrate ;  and  to  prosecute,  and  to  be  bound 
over  by  a  recognizance  to  do  so,  was  no  part  of  his  duty.  In 
tikis  Kspect,  however,  he  chose  to  submit  to  the  authority  of  the 
magiBtrate,  and  permitted  himself  to  be  bound  over.  But  the  ad 
ii  not  binding  on  the  township.  I  am  clearly  of  opinion,  thalt 
diese  charges  do  not  fall  within  the  act  of  parliament,  and  that 
die  Sessions  did  wrong  in  allowing  them. — Order  of  Sessions 
quashed. 

TI.  In  tohat  Proportion  the  Poor's  Rate  shall  be  made* 
See  Stat,  n  G.2.  c.  38.  §  12. 

lyi.Bahon^s  Justice^  p.25S.     The  most  reasonable  way  of  IIm poor^t «■< 
faxing  land,  is  according  to  the  pound  rate ;  and  where  a  personal  m^  tobetgr« 
estate  as  goods,  money,  &c.  are  taxed,  it  ought  to  be  in  tfie  same  po«ad»*e. 
proportion  as  tlfe  lands,  viz.  *the  value  of  every  hundred  pounds 
at  5 per  cent,  per  annum, 

l\S»Rexv»  Overseers  of  Barnstaple,  M.  T.  2Cr.2.  Folei/,26*  MandamuidotM 
— Ptt  Citriam:    We  grant  a  mandamus  to  make  a  rate;  but  "otK*  spaisto 
«^Jcre  s  rate  is  already  made,  we  cannot  grant  a  mandamus  to  ■•  •V**^  *•*•• 
nsban  equ(d  rates  for  we  will  not  presimae  that  die  overseers 
vdf  act  unjustly. 

\\^»  Anonymous^  E.  T.    lOfV.fi.   Comb,  ^79.'^  A  mandamus  RsNTisnp 
toBjn  a  poor's  rate  was  directed  to  the  justiceis  of  peace  of  the  »tMdi»gjriils; 
preanct  of  the  cathedral  church  of  N.    They  returned,  that  for  ^TTiw^  ^ 
ttferal  years  past  complaint  had  been  made  that  the  poor's  rate  statw^ifiatl* 
*n  oneqaal,  and  that  upon  examination  they  had  found  that  the  tatet, 
o^eneers  did  not  assess  by  an  equal  pound  rate ;  and  they  gave  se-  Vin.  Abr.  484. 
Terd  instances  of  the  inequality  of  one  assessment ;  and  stated  that 
ttreof  the  overseers  brought  another  rate,  which  th6y  thought  more 
e<|Qa),and  had  signed  it.  -  A  motion  was  made  to  send  a  peremp- 
^mandamuSf  because  the  churchwardens  and  overseers  may 
b  the  rate  bv  their  discretion ;  and  it  is  not  necessary  to  be  by 
pound  rate ;  they  might  have  respect  to  the  number  of  the  famtlj^, 
&C.  and  the  person  hatn  remedy  by  appeal.  —  And  as  to  this 
pomt  TH&  CoyRT  agreed,  that  rent  is  no  standing  rule ;  for  cir- 
Constances  may  differ,  and  there  ought  to  be  regard  ad  staium 


^Jwdtates:  the  peremptory  mandamus  was  refused,  because  the 
P^^^  having  two  rates  presented  to  them,  signed  that  which 


^  tboaght  most  equitable :  neither  perhaps  was  good,  but  the  | 
M'ces  had  election. 

13a,  Hfx^v.  Audley^   Af.  T.    ISFT.  S.   2SaUt.Si^,  —  In  the  Jinticeihtwiios 
year  1665,  a  certain  rate  was  agreed  to  by  the  inhabitants  of  A.  •u^honty  to 
*(*  had  been  followed  till  the  1 1  W.  8.,  when  a  new  rate  was  J^"  ^^  «L* 
^e,  which,  upon  appeal  to  the  Sessions,  was  quashed,  and  the  arm  an  old  rate. 


rate  ordered  to  continue  ;  and  now^'it  was  objected  that  it  did  9.c.  HoIt,^76« 
Bel  appear  to  be  a  poor^s  rate^  beinff  called  a  parish  lev^t  which 
J^t  be  as  well  for  the  church  as  for  the  poor,  and  in  diat  case 
^  justices  had  no  jurisdiction.    To  this  it  was  answered  by 

2^'.  that  the  Court  will  intend  it Upon  this,  Holt  C.J. 

y^crred,  that  Tvoisden  J.  used  to  say,  that  if  a  particular  juris- 
«ction  do  not  show  the  *  matter  to  be  within  their  authority,  it 


100  i^oor's  rate.  [Ch.  II. 

ciQOunt  of  the  rate  was  one  ground  of  appeal  stated  in  the  naai«^y 
but  on  the  hearing  of  the  appeal  that  was  abandoned,  and  the 
ground  stated  and  relied  upon  was,  that  the  appeUants  were  not 
liable  to  be  rated  for  their  stock  in  trade,  thej  not  being  inhabit- 
ants of  the  parish  of  North  Curri/9  nor  otherwise  liable  for  the 
same.     The  assessment  on  the  wfuirfs,  houses,  &c.  was  submitted 
to  without  objection. — Batlet  J.     If  the  question  rabed  in  this 
case  were  res  integrdy  the  argument  addressed  to  us  would  deserre 
great  consideration.    But  there  have  been  cases  in  which  it  haa 
been  held  that  a  party  (not  being  a  parson  or  vicar, )  to  be  rmte- 
able  to  the  relief  of  the  poor,  must  either  be  an  inhabitant  <Nr 
occupier  of  lands  within  the  parish ;  and  I  need  .hardly  observe, 
that  in  this  branch  of  the  law,  certainty  is  very  desirable.     If  the 
appellants  in  this  case  were  liable  to  be  rated,  it  must  be  because 
they  come  within  the  description  of  the  persons  upon  whom  the 
liability  is  imposed  by  the  statute  43  Eliz.  c.^.     That  statute 
enacts,  *^That  competent  sums  shall  be  raised  by  taxation  of 
**  every  inhabitant,  parson,  vicar,  and  other,  and  oi  every  occupier 
**  of  lands,  &c.  in  the  said  parish,  to  be  gathered  out  of  the  aame 
*'  parish,  according  to  the  ability  of  the  same  parish."     It  haa 
been  insisted  in  this  case,  that  S.  and  his  partners  are  persons  liable 
to  be  rated  either  as  inhabitants  or  as  persons  coming  within  the 
meaning  of  the  words  *'  and  other .'^      In  numerous  caaea,  how- 
ever, which  have  come  before  the  Courts  on  the  rateabifitjr  e€ 
tolls,  it  has  never  been  suggested  that  persons  not  coming  within 
the  description  of  the  words,  !'  inhabitants  or  occupiers,"  were 
liable  to  be  rated  under  the  words   '*  and  other.''    In  i^ex  ▼, 
(a)iiiii«,pl.IOS.  Nicholson   (a).    Lord   ElUnboroughy  af^cf  stating  the  words  of 

the  act,  says,  "  that  toHs  do  not  come  within  any  one  description 
**  of  occupancy  described  by  the  statute,  they  are  not  lands,  nor 
**  houses,  &c.  If,  therefore,  the  owner  be  taxable  for  them  at  sdl, 
^  it  must  be  as  an  inhabitant  of  the  parish  out  of  which  thej  aiise.'' 
"Lord  EUenborotighy  thirefore,  mast- have  considered  the  words 
*^  and  other,'.'  not  to  have  carried  the  description  of  the  perscMia 
liable  to  be  rated  farther  than  the  word  **  inhabitaMs '^  did. 
Assuming  that  to  be  the  true  construction  of  the  statute,  th^n  the 
qnestion  m  this  case  is,  whether  S>  and  his  partners  were  inJka&^^ 
nnts  within  the  meaning  of  the  statute.  That  word  may  haire  m 
very  extensive  sense,  so  as  to  include  in  it  all  persons  possessed 
.  of  property  in  the  place.  Such  a  construction  has  been  pat  upon 
that  word  in  the  statute  of  bridges,  the  riot  act,  and  the  blac^ 
act,  but  in  those  statutes  the  word  inhabitants  was  the  only  word 
used  as  descriptive  of  the  persons  liable  to  be  charged.  Fr<Mai  the 
nature  of  the  subject  matter  to  which  it  was  applied,  it  was  con-' 
^  aidered  as  necessarily  including  in  it  all  persons  having  propertr 
in  the  place  to  be  taxed.    It  has  been  held,  accordingly,  that  m 

I>erson  occupying  land  in  a  parish,  but  living  out  of  it,  is  compel-* 
able  to  receive  a  parish  apprentice,  although  the  statute  of 
43  Eliz,  c,  %  says,  that  none  but  inhabitants  and  occupiers  shall 
be  bound  to  receive  the  same.  But  in  thU  statute  several  w^rde 
are  used  as  descriptive  of  the  persons  to  be  taxed,  viz.  *<  everw- 
**  inhabitant,  parson,  vicar,  and  other  j  and  every  occupier  of  lands* - 
In  Rex  V.  Nicholson^  the  Court  were  of  opinion,  that  the  ivont 
inhabitant  was  not  to  be  taken  in  the  extensive  sense  whicb  had 
been  applied  to  it  in  the  construction  of  the  statute  of  brid^^. 
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but  k  a  confined  uet^e,  As  descriptive  only  of  a  resident  within 
die  pariflb. — Ls  Blanc  J.  said,  that  the  word  inhabitant  was 
used  as  «rell  as  occupiers,  and  that  he  considered  that  by  the  for- 
mef  was  meant  a  person  who  was  resident  in  the  place,  for  one 
nigbt  occt^  without  being  resident^  and  the  statute  meant  to  in- 
clude both*    It iB  also  stated  in  Nolans  Poor  LatoSf  that  personal 
property  cannot  be  rated  unless   the  proprietor  reside  in  the 
puisb.    Then  the  question  is,  what  is  tne  meaning  of  the  word 
*"  nudes  f"    I  take  it,  that  that  word,  where  there  is  nothing  to 
tbov  that  it  is  used  in  a  more  extensive  sense*  denotes  the  place 
where  an  individual  eats,  drinks,  and  sleeps,  or  where  his  family 
or  his.servants  eat,  drink,  and  sleep ;  and  if  that  be  so,  there  is  no 
^ond  for  saying  that  S*  or  his  partners  had  a  residence  in  the 
place  in  question.  I  think  that,  according  to  the  former  decisions* 
the  word  inhabitants  in  the  43  Elix,  c.  2.,  must  be  confined  to 
reodots;  and,  therefore,  inasmuch  as  the  appellants  were  not 
resfdeots  within  the  parish,  they  were  not  liable  to  be  rated  in 
lapect  of  their  personal  property. — Holroyd  J.    It  seems  to 
me,  that  consistently  with  the  construction  put  upon  the  words  of 
the  itatute  of  the  43  Eiiz.  c.  2.  in  several  cases,  we  must  hold* 
tbat  the  Appellants  in  the  Court  below  are  not  rateable.    If  that 
c<>Ditruction  had  not  already  been  put  upon  the  statute,  the  argu- 
ment in  favour  of  the  rate  would  be  entitled  to  attention ;  but* 
wthout  overturning  the  cases  where  it  has  been  held  that  a  non- 
ren'dent  proprietor  of  tolls  is  not  rateable*  we  cannot  hold  that 
ihe  parties  mentioned  in  this  case  are  rateable*  either  as  coming. 
tithm  the  word  "  inhabitants,"  or  the  words  ''  and  other  J    It 
ttODs  to  me*  that  the  latter  words  must  mean  **  other  inhabit- 
tsts."    The  legislature  never  could  intend  to  rate  persons  who 
vere  neither  inhabitants  nor  occupiers  of  property  within  the 
P>nih.    And  unless  inhabitant  mean  inhabitant  resident^  the  sub- 
^ff^pai  word  occupier  will  have  no  effect  whatever.      On  that 
^od,  in  Rex  v.  Nicholson^  it  was  held*  that  a  party-  was  not 
liible  to  be  rated  for  tolls*  unless  he  was  an  inhabitant  resident, 
b  the  course  of  the  argument*  Lord  EUenborough  says*  "  The 
**  great  difficulty  is  to  bring  the  case  within  the  words  of  the 
**  statute  43  Eliz*  c.  2.  conferring  that  authority.    The  party  rated 
"  nrast  be  either  an  inhabitant  of  the  parish,  or  he  must  be  an 
^  occupier  of  one  or  other  of  the  descriptioi^  of  property  men-     * 
''tioned  in  the  statute."    And  in  another  place,  he  asks*  **  Whe- 
**  to  the  counsel  were  aware  of  any  case  where  the  word  in- 
•*'hii)itant  in  the  statute  of  Elizabeth  had  been  held  to  mean  any 
''other  than  resident?'*     And  afterwards  in  giving  judgment, 
^d  EUenborough   says  expressly*   that  there  is  no   case   in 
vUch  the  word  inhabitant  in  that  statute  has  been  held  to  meaii 
aiy  other  than  a  resident  within  the  parish.     Le  Blanc  J.  also 
'Nns  to  have  considered  it  clearly  necessary,  that  a  party  must 
JK  either  a  resident  in  the  place*  or  an  occupier  of  real  property* 
^  order  to  make  him  rateable ;  and  Bayley  J.  says,  **  in  a  statute 
"  vhich  mentions  inhabitant  as  well  as  occupier  %  inhabitant  must 
Qeaiu'eiu/eji^*  otherwise  it  would  mean  the  same  as  occupier.** 
^  WiUianu  v.  Jones  {a)y  it  was  held  on  the  same  grounds,  that  a  (a)  AntefpLlos* 
'^-resident  proprietor  was  not  rateable  for  tolls  of  a  ferry.    The 
^^'Qstruction  which  it  is  contended  ought  to  be  put  upon  the 
vords  *<  and  other,*'  would  have  applied  to  those  cases  as  well  as 

u  3 
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MBLb :  Unless  we  see  that  upon  die  face  of  the  rate  it  is  ODe^uaL 
we  cannot  interfere.  Here  the  justices  have  thought  it  ^quali 
and  I  do  not  see  any  thing  in  the  case  that  shows  the  party  com- 
plaining is  prejudiced.  —  Aston  J*  If  the  rate  do  not  appear  to 
us  to  be  unequal,  we  cannot  quash  it ;  and  so  it  was  hela  in  Ra 
(a)^jKi^pl.i85.  V.  Brograve,  (a)  ^^Willes  and  Ash  hurst  Js.,  were  of  the  same 

opinion. 
A  rate  on  lands  127.  Rex  V.  Butler,  E.  T.  20  G.  3.  Cald.  93.  —  Two  justices  al- 
ondhotMstA  lowed  a  rate  of  one  penny  in  the  pound  for  the  relief  of  the  poor 
one  penoY  in  of  the  parish  of  S,  —  Upon  the  appeal  against  this  rate,  the  no- 
tbe  pound,  witb-  lice,  amongst  Other  causes,  set  forth,  that  no  difference  or  dis- 
dktii^ction^fr^^  tinction  had  been  made  in  assessing^ tenements  and  fanits  consist- 
tween  farms,  ^^g  of  l^nd  or  ground,  and  cottages  or  dwelling-houses,  the  latter 
dwelling-  bemg  rated  on  a  par  with  the  former,  at  one  penny  in  the  pound ; 

houses,  or  cot-  whereas  tenements  or  farms  ought  to  have  been  rated  and  assessed 
hS^*  been*  -  **  ^^^  pcnnv,  and  cottages  or  dwelling-houses  at  three  farthings 
spectively  rated  ^^  ^^^  pound ;  because  the  clear  income  or  produce  of  the  latter, 
in  difierent  j>n>-  in  general,  as  to  the  former,  was  at  and  afler  that  rate.  The  Se&* 
poHumSfh  un-  sions  Confirmed  this  rate,  and  stated  the  following  case :  That  be* 
equal.  See  the  fore  the  year  1752  the  occupiers  of  land  were  rated  generally  at 
next  case.  about  three  farthings,  the  occupiers  of  houses  at  one  halfpenny  in 

the  pound  of  the  annual  rent,  but  variable  from  1752  to  1777; 

the  land  was  rated  at  a  halfpenny  half-farthing  generally,  and  the 

houses  at  a  halfpenny ;  that  at  a  vestry  i777»  called  for  the  pur* 

pose  of  settling  the  rate,  the  lands  were  rated  at  one  penny,  and 

"  the  houses  at  three  farthings ;  that,  at  a  public  vestry  in  177S, 

both  lands  aAd  houses  were  rated  at  one  penny  in  the  pound  on 

the  annual  rent ;  and  at  a  public  vestry  in  1779  the  same  way  of 

rating  as  in  1778  was  continued.  —  Lord  Mansfield  :  The  ques^ 

tion  before  tl)e  Couit  is,  Does  the  rate,  upon  the  face  of  it,  ap« 

pear  to  be  equal  or  unequal  ?  Unless  it  is  manifestly  unequal,  the 

Court  will  presume  it  equal.    Circumstances  may  vary  the  value 

of  different  estates ;  and  if  this  plainly  appear,  then  what'  is  said 

in  Rex  v.  Brograve  applies :  but  you  take  advantage  of  an  Mler 

saying  of  the  Court  in  that  case,  when  the  true  legal  ground  of 

the  authority  is  decisive  against  you.  —  Willes,  Ashhurst,  and 

BuLLER  Js.,  concurring,  the  order  of  Sessions  confirming  the  rate 

was  affirmed. 

vnwtber  AMiMt       128.  Rex  V.  Sandwich^  H.  T.  21  G.3.  Dot^.  562.  —Certain  oc- 

u«  to  be  rated    cupiers  of  lands  in  the  parish  of  &  had  appealed  to  the  Quarter 

•f?  ^f^**  *"  *  Sessions  against  a  poor's  rate,  setting  forth  in  their  notice  of  appeal* 

^mfhuHMr  ^^^^^S  other  objections,  "  That  the  rate  was  unequal  and  partial^ 

nwitt  <lspwid  en  '^  because  tenements  and  farms,  consisting  of  houses  or  grounds^ 

loeaf  cireum-      **  were,  in  such  rate  or  assessment,  charged  and  assessed  at  one 

etanoes.  <<  penny  in  the  pound,  and  cottages  or  dwelling-houses  at  onlv 

&  C.  Geld»l05»  «  three  farthings  in  the  pound ;  whereas  such  cottages  or  dwell- 

<*  ing-houses  ought  to  have  been  rated  and  assessed,  on  a  par  with 
**  tenements  and  lands,  at  one  penny  in  the  pound.*'  The  justices 
quashed  the  whole  rate,  and  ordered  a  new  equal  assessment  to 
be  made,  stating  the  following  case :  That  the  rate  was  an  assess* 
ment  of  one  penny  in  'the  pound  on  the  occupiers  of  lands,  and 
three  farthings  in  the  pound  on  the  occupiers  of  cottagelB  and 
dwelling-houses,  according  to  their  then  annual  rents  ;  that,  from 
the  year  1735  to  the  year  1776,  a  constant  distinction  had  been 
observed  in  tating  houses  and  lands ;  the  former  having  always 
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bm  nted  in  less  proportioD  to  their  rents,  at  the  respective  times 
of  Rich  ratiiig,  than  the  latter:  that  the  land  in  general,  in  the 
psrith  of  Sandwichf  is  barthened  with  no  particolar  charges  that 
ire  not  iocident  to  land  in  general ;  but  that  both  lands  and  houses 
ire  sobject  to  the  usual  repairs  and  taxes  generally  incident  to 
Nch  respectively.    It'  was  contended,  that  on  account  of  repairs 
nd  other  incidental  charges,  nothing  was  in  itself  more  reasonable, 
or  Bore  generally  received,  than  the  practice  of  rating  houses 
kwer  tlum  lands ;  that,  in  consequence  of  what  seemed  to  be  the 
OjxnioD  of  the  Court  last  year  (a),  when  the  same  question  came  fa)  Rcxo.  Buu 
before  them  from  this  parish,  and  also  in  consideration*  of  the  cus-  Ier,iini0,pl;i87. 
ton  listed,  the  parish  had  in  the  present  rate  revived  that  distinc- 
tioD;  thittbe  difference,  therefore,  which  the  Court  had  before 
nid,  they  could  not  compel  the  parish  to  make,  but  which  they 
iotbaled  was  reasonable,  had  now  been  made.    On  the  other  side 
it  was  iosisted,  that  there  was  nothing  in  the  order  which  imported 
that  the  Sessions  did  not  act  upon  other  considerations  than  merely 
the  comparative  value  or  rent  of  lands  and  houses ;  that  the  Court 
nerer  had,  or  ever  will,  lay  down  any  general  rule  for  assessing 
lindruid  houses;  that  the  just  proportion  between  them  must 
ever  depend  upon  local  circumstances  ;  that  in  this  parish  there 
niited  circumstances,  such  a§  would  well  warrant  an  equal  assess- 
RKot  of  each  species  of  property,  viz.  that  nine  tenths  of  the 
hortheo  of  the  poor  arose  from  the  houses ;  and  that  the  rate 
could  not  be  amended,  as  the  objectfon  went  to  every  name  in 
the  rate.—  Lord  Mansfibld  :  The  Court  has  certainly  laid  down 
00  general  rule  as  to  the  mode  of  assessing  houses  and  lands. 
^  certainly  could  not  lay  down  any  such  rule  either  one  way  or 
the  other.    The  proportion  in  which  they  respectively  contribute 
Bost  ever  depend  upon  local  circumstances;  and  if  nine  tenths 
of  the  burthen  arise  from  the  houses,  such  circumstance  was 
loffcient  to  influence  the  judgment  of  the  Court  below  in  adjust- 
ing that  proportion.     The  objection  here  goes  also  unavoidably 
to  the  whole  rate  ;  for  it  is  throughout  made  by  a  rule  and  pro- 
portion which  the  justices  thought  unequal,  and  therefore  they 
coidd  do  nothing  but  quash  t^e  whole.  —  Will  as,  Ashhurst, 
VHi  BuLLBR  Js.  concurring,  rule  discharged,   and  the  order  of 
SttiioDi,  quashing  the  rate,  affirmed. 

129.  Rexv.  Lakenham,  H.  T.  25  G.  3.  Editor'^  MiSiS.  —  This  if  it  appear  on 
villa  appeal  by  the  inhabitants  of  £.,  against  a  rate  made  under  the  face  of  a 
«  wimnt  of  two  justices.    The  objection  to  the  rate  was,  that  it  poor-rate  that 
wai  unequal  and  unjust,  because  "persons  within  the  parish,  who  !^J^,^j^^»- 
were  posiessed  of  stock  and  personal  effects,  and  money  out  at  ^^,the  Court 
^o^et^  in  several  other  parishes  and  hamlets,  were  not  assessed  in  will  quaah  the 
^P^  proportion  accordiing  to  their  respective  values,  by  which  rate. 
•"MBon  the  present  defendants  were  considerably  over-rated.  S.C.  Qald.  5«a. 
^  warrant  was  grounded  on  the  certificate  of  the  governor  and 
P'i'dians  of  the  poor  under  the  statute  10  Ann*  cB*,  empowering 
^  to  certify  the  sums  necessary  for  the  maintenance  of  the 
P^  to  the  mayor  and  justices,  who  may  issue  warrants  re^^irhig 
|k churchwardens  and  overseers  to  assess  the  said  sums  on  the 
^oM>itants,  and  on  every  parson,  vicar,  occupier  of  lands,  houses, 
^'B^ents,  tithes  impropriate,  appropriations  of  tithes,  and  on  all 
P^ns  having  and  using  stock  and  personal  estates  within  the  • 
^  city,  or  money  oat  at  interest,  according  to  their  several  and 
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respective  values  and  estates ;  and  in  case  any  person  or  place 
find  themselves  unequally  taxed*  an  appeal  is  given  to  the  Quarter 
Sessions.     In  the  year  ITS^*  the  guardians  appointed  four  persons 
to  make  an  estimate  and  full  yearly  rental  of  the  real  estates, 
which  estimate  amounted  to  46,760/.,  and  the  supposed  stock, 
money  at  interest,  and  personal  estates,  to  l,600,000i.     In  conse- 
quence of  these  valuations,  the  mode  adopted  for  aa  equal  assess** 
uient  of  the  real  estate  was  one  moiety  of  the  rack-rent,  and  of 
the  supposed  stock,  personal  estate,  or  money  out  at  interest^  one 
fortieth  part  of  the  interest  thereof  at  4  per  cent* ;  and  this  pro- 
portion of  rating  was  adopted  from  the  great  difficulty  of  ascer- 
taining the  real  quantity  thereof.    The  rates  had  been  made,  in 
pursuance  of  this  mode,  from*the  year  l??^.     At  the  time  of 
making  the  rate  io  question,  the  guardians,  upon  the  rental  of  real 
estates,  amounting  to  43,430/.  assessed  one  moiety,  viz.  21, 7 15/., 
and  upon  the  supposed  personal  property,  amounting  to  1,269,500/., 
assessed  one  fortieth-  part  of  the  interest  thereof  at  the  rate  of 
4  per    cent,  by    which  the   real    estate  contributed  towarda  a 
quarterly  rate  of  2298/.,  2171/.,  and  the  supposed  personal  estates 
127/*    The  rate  fbr  the  hamlet  of  L.  was  tne  proportion  of  the 
said  sum  of  2298/.,  according  to  the  above  mode  of  assessing  real 
estates,  and  at  the  time  there  was  no  personal  estate  in  the  hamlet 
of  Z.  —  The  Sessions  being  of  opinion,  tliat  the  mode  of  assess- 
*  raent  of  real  estates  was  an  equal  mode ;  and,  respecting  the  sup- 
posed stock  and  personal  estate,  or  money  out  at  interest,  although 
one  fortieth  part  of  the  interest  is  only  assessed,  that  such  mode 
contained  a  relative  equality,  as  the  exact  quantum  of  the  whole 
cannot  be  ascertained,  and  more  especially  such  part  as  is  used 
in  trade,   confirmed   the  rate.    This   ord(er  was  moved   to   be 
quashed,  and  Lord  Mansfield  said,  that  he  thought  this  case 
(flVn*e,pl.l26.  differed  from  Rex  y.  Hardy  (a) ;  for  that  here  the  inequality  was 

apparent  on  the  face  of  the  order.     But  he  desired  it  to  stand 
over,  to  try  if  the  parties  would  not  come  to  some  terms ;  and> 
with  the  same  view;  it  was  directed  by  the  Court  that  the  rule 
should  be  enlarged  when,  the  parties  not  having  come  to  terms, 
THE  Court  said,  that  it  appeared  on  the  rate^  that  the  proportioo 
of  one  person  to  another  was  unequal  f  and,  therefore,  that   the 
rate  must  be  quashed. 
^^^^'       130.  Rex  v.  Undertakers  of  the  Aire  and  Calder  Navigation  (A), 
A  to  B  through    ^'  ^^  29  G. 3.  2  T.  R,  660.  —  The  churchwardens  and  overseera  l^y 
several  interven-  An  assessment  duly  made  and  allowed,  assessed  tlie  undertakers 
ing  parisbes^nd  of  the  navigation  of  the  rivers *i4irf  and  Calder  for  the  tolls  and 
the  tolls  for  the    duties  of  the  said  navigation  at  Zee^j,  at  and  after  the  rate   of 
whole  °*^j^"     1  (XX)/.  per  annum  ;  and  for  their  lands,  wharfs,  houses,  warehouaes» 
in  those  two  pa-  ^^^  other  buildings  in  their  own  occupation,  at  and  after  the  ra|« 
rishes,  they  may  of  27/.  per  annum  :  against  the  former  part  of  the  assessment  tHe 
be  assessed  to      defendants  appealed  to  the  Sessions,  who  affirmed  the  rate,  staLti^^ 
the  poor's  rates    the  following  case :   That  the  rivers  Aire  and  Co/g/^  were  made 
rbh^olT^lf'^"  navigable  by  an  act  of  parliament  of  the  10&  11  JV.^.,   whicli 
vAoleamounty     *^^  ^^^  ^®^°  amended  by  a.  subsequent  act  in   the  l^O*  S. 
according  to  the  c.  96^  under  both  which  acts  the  undertakers  are  entitled  to  receive 
proportion  col-     certain  tolls  and  duties  therein  mentioned  for  all  goods,  &c«  o%r- 

lected  in  each,     fi^d  ypQn  the  rivers  or  cuts  therein  mentioned,  accordiuir  to    tfa** 
See  Rex  V.  Page,  ^  •►«*« 

(^)  See  Bex  v.  Nicholson,  anUf  pi.  102,  Bex  v.  Palmer,  anU,  p).  108. 
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dUtaace  which  such  goods  shall  be  carried.    The  whole  length  of 

the  naFigation  froqa  L.  to   Whedand  measures  twenty-nine  miles, 

of  which  two  thousand  seven  hundred  and  ninety  yards  in  length, 

and  no  more,  lie  within  the  local  limits  of  the  township  of  L,    The 

whole  tolls  and  duties  arising  upon  the  whole  length  of  the  navi- 

gatioQ  from  Z,.  to  Wheelandy  or  5e%,  from  the  i%i  January  \1%5^ 

to  the  1st  o^  January  1786,  amounted  to  8234^.  6s.  2d.  exclusive 

of  the  tolls  and  duties  arising  from  the  navigation  from  Wakefield 

to  Wheeland  and  SelSy^  and  the  average  amount  thereof  for  three 

years,  before  the  Ist  of  January  1786,  was  7628/.  7*.     The  pi:o- 

portion  of  the  tolls  arising  from  the  two  thousand  seven  hunored 

and  ninety  yards,  part  of  the  length  of  the  navigation,  and  lying 

within   the  local   limits   of  the   township   of  L*%   amounted  to 

40S/.  If.  \0d.  per  anntim^  and  though  upon  the  face  of  the  assess- 

ment  the  undertakers  stand  only  assessed  at  and  after  the  rate  of 

1 0004  per  annum,  yet  as  the  houses   and  buildings  within  the 

township  of  L.  are  by  the  said  assessment  rated  only  at  one  moiety 

of  the  a^ual  rents  or  real  value,*  the  undertakers  stand  actually 

assessed  at  and  after  the  rate  of  2000/.  per  annum.    The  under- 

taken  of  the  navigation  had  in  a  year,  commencing  in  July  1785, 

and  ending  July  1786,  divided  the  sum  of  17,000/.  profits ;  but 

that  sum  was  made  of  many  articles  besides  the  tolls  and  duties. 

The  tolls  and  duties  have  been  regularly  and  uniformly  rated  at 

the  town%  of  Z.  and  Wakefield  from  the  year  17  LS,  and  at  Wake- 

fdd  from  the  year  1759,  at  the  annual  value  of  12001. per  annum; 

the  length  of  the  navigation  within  the  local  limits  of  Wakefield 

being  one  thousand  one  hundred  and  eighty-nine  yards,  and  the 

toliv  and  duties  arising  upon  that  branch  of  the  navigation  from 

Wakefield  to  Selby,   or  Wheeland,  beine  more  than  that  which 

arises  upon  the  navigation  from  L.  to  Seiby,  or   Wheeland.     The 

miUs,  warehouses,  and  other  real  property  of  the  undertakers  have 

been  rated  from  time  to  time  in  the  townships  or  places  where 

lach  property  lies.      But  the  tolls    and  duties   have  not  been 

mted  in  any  of  the  townships  through  which  the  navigation  runs 

between  L.  and  Wheeland,  or  Selby,  or  between  Wakefield  and 

Wheeland^  or  Selby,  except  at  the  towns  of  Z.  and  Wakefield, 

Prcmi  the  year  175^,  the  undertakers  have  invariably  assessed  for 

the  tolls  and  duties,  to  the  maintenance  of  the  poor  in  the  town  of 

L^  at  the  value  of  600/.  per  annum;  and  they,  or  their  lessees, 

have    paid  the  assessments  according  to  ^  that  value.     The  tolls 

and  duties  arising  upon  the  whole  length  of  the  navigation  have 

newer  in  any  one  year  during  that  space  of^ime,  amounted  to  the 

annua]  sum  of  82S4/.  6«.  2d.,  but  in  seven  years  during  that  time 

tbcpy  have  been  considerably  under  that  annual  sum.    In  the  year 

I74O9   upon  an  appeal  to  this  Court,  it  was  ordered  that  the  un« 

dertakers  should  stand  assessed  Bt  the  value  of  5001*  per  annum. 

Id  e^ery  land-tax  act  from  the  year  1709,  is  contained  a  clause, 

tbat  the  undertakers  shall  not  be  assessed  to  the  land-tax  in  any 

other  part,  township,  or  place,  through  which  the  navigation  runs, 

but  at  the  towns  of  L.  and  WakefieUi;  and  the  undertakers  have 

been  unifbrmly  assessed  at  L.  at  the  same  annual  sums  for  which 

they   hkve  been  rated  to  the  poor's  rate;  and  in  the  above*- 

incntioned   act  of  parliament  of  the   14  G*  S.  is  contained  a 

clause,   which  enacts,    <<  That  the  rivers,  or  any  of  the  cutsi 

**  under  the  authority  of  that  act  shall  not  b6  subject  or  liable 
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<<  to  the  payment  oP  any  taxes,  rates,  or  assessments,  save  and  ex- 
**  cept  such  taxes,  rates,  and  assessments  as  had  been  and  then 
<' were  usually  charged  and  assessed  thereon/'  —  Lord  Kenton 
C.  J.  The  great  question  in  this  case  is,  Whether  the  rate  in  ques- 
tion on  this  property  has  been  assessed  in  a  larger  proportion  than 
it  ought?  It  is  admitted  generally,  that  this  species  of  property  is 
rateedble ;  it  is  also  admitted,  that  the  justices  at  the  sessions  are 
the  proper  judges  respecting  the  equality  or  inequality  of  the  rate. 

(•}^iae,pl.ld5;  In  the  case  of  Rex  v.  Brograve  {a)^  the  Couit  said,  they  could 

not  enter  into  the  inequality  of  the  rate,  unless  it  manifestly  ap- 
peared to  be  unequal ;  and  this  rule  appears,  to  have  been  laid 
down  with  great  wisdom  by  the  Judges  who  sat  in  this  Court  at 
that  time.    It  has  been  areued,  that  as  the  whole  extent  of  this 
navigation  is  many  miles,  of  which  that  which  lies  in  Z.  forma  but 
a  small  part,  the  rate  in  question  exceeds  its  due  proportion ;  but 
that  is  not  the  rule  by  which  these  proportions  are  to  be  ascer- 
tained.    It  is  well  known  that  the  Duke  of  Bridgewaters  navi- 
gation at  Manchester  extends  thirty  or  forty  miles,  within  three 
miles  of  the  end  of  which  the  grand  trunk  empties  itself,  and  of 
course  the  tonnage  in  that  part  of  the  navigation  exceeds  beyond 
'all  comparison  the  proportion  in  any  other  part  of  it.     So  that  it 
is  most  probable,  that  the  part  of  this  navigation  which  comes  into 
the  town  of  L.  is  of  greater  value  than  any  other'  part.    However, 
I  disclaim  forming  my  opinion  upon  any  conjecture  of  this  sort, 
though  it  is  probably  well  founded,  it  being  enough  for  roe  to  say 
what  was  said  by  this  Court  in  the  case  reported  in  Burroto,  that 
we  cannot  enter  into  the  inequality  of  the  rate,  unless  it  be  mani* 
festly  uneaual  upon  the  face  of  it.     Therefore,  without  entering 
into  any  discussion  of  more  points  which  are  open  to  it,  I  am 
clearly  of  opinion,  that  this  rule  ought  to  be  discharged.  —  Ash- 
hurst  J.  concurred.  —  Buller  J.,  after  noticing  the  other  points 
of  the  case,  said,  Then  it  becomes  necessary  to  consider  those 
facts  in  this  case  upon  which  the  law  arises ;  and  it  is  material  to 
observe,  that  it  is  not  stated  that  the  tolls  are  collected  at  anj 
other  place  than  L.  and  Wakefield;  for  if  there  were  any  other 
bouses  in  different  parishes  at  which  the  tolls  are  collected,    it 
would  make  a  difference ;  but  on  this  state  of  the  case  we  are 
bound  to  take  it,  that  all  the  tolls  are  collected  at  these  twro 
places.    Taking  that  fact,  therefore,  as  clear,  I  think  the  case 
which  has  been  decided  in  this  Court  must  govern  the  present. 
It  is  material  to  consider  at  what  place  the  tolls  become  due.      I 
agree  that  if  a  person  has  property  in  Yorkshire^  and  receives  the 
profits  of  it  in  Londant  he  shall  not  be  rated  for  it  in  London ^  for 
a  toll  must  be  considered  to  be  paid  at  the  place  where  it  becomes 
due.     It  is  impossible  to  adopt  the  argument  us^d  at  the  bar,  tHat 
the  toll  becomes  due  at  the  end  of  every  mile  for  that  mile ;  for  it 
is  an  entire  contract  to  carry  the  goods  the  whole  distance  in. 
tended,  and  the  hire  is  payable  at  the  place  to  which  by  that 

(b)  Dougl.d05.  tract  they  are  to  be  carried.     The  case  of  Putney  Bridge  (b)  is 

illustration  of  the  present :  there  the  bridge  is  rated  in  Putney  a 
Ftdham  parish  at  70CV.  a  year  in  each,  there  being  gates  at  eadi 
end ;  formerly  there  was  no  gate  at  Putney  end,  and  then  tK^ 
bridge  was  not  assessed  in  Putney  Bt  all.  —  GrosrJ.  said,  tha^ 
this  case  was  abundantly  too  dear  to  require  any  farther  comax^ 
jKient.  —  Rule  discharged. 
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l$L  Rex  V.  Si.  Mary  the  Less  (a),  M.  T.  32G.S.  4  T.  R.  477.  If  the  owner  of 
-^H.E.  appealed  against  a  poor-rate  made  for  the  parish  of  «hou«e  occupy 
Si,  M^i  because  he  was  over-rated ;  when  the  appeal  was 'allowed,  n!!J!fi^''J|L'**^ 
iDd  the  poor-rate  amended,  so  that  the  appellant  might  be  rated  ^  the  pm  ftv 
for  two  rooms  only,  part  of  his  dwelling-house,  and  for  the  garden  ^^^  toAofeunlcM 
behind  it,  as  occupied  by  him  together,  of  the  yearly  value  of  5/.,  there  be  a  du- 
instead  of  being  rated  for  the  yearly  value  of  24/.,  at  which  the  <u>ct  occupatton 
house  with  the  stable  and  warden  were  charged  in  that  assessment;  ^^!]^^ 
**  the  Court  of  Sessions  bemg  of  Opinion  upon  the  evidence  given  ^*  ^^" 

"that  the  remaining  part  of  the  house  and  stable  are  not,  nor  have  i^{^^  Hei  o. 
*'been,  occupied  by  the  appellant,  and  therefbre  that  he  ought  Aberyttwith, 
"not  to  be  rated  in  respect  of  the  same."     And  they  also  stated  po^^  pi.  324. 
the  following  facts :  The  former  occupier  of  the  whole  of  the  pre<t 
mifies  in  <]ue8tion  bad  been  rated  at  24/.  yearly.     In  17BS  the 
presuMs  were  not  rated,  because  they  were  not  occupied.     In 
Avgtut  1783,  the  appellant  purcliased  the  premises  for  585/.9  and 
afterwards  repaired  the  same;  but  neither  he  nor  any  other  person 
has  since  such  purchase  inhabited  or  resided  in  the  dwelling-nouse, 
except  as  hereafter  mentioned,  but  the  key^  of  the  house>  always 
remamed  in  his  custody.     The  appellant  resides  part  of  his  time 
io  \m  prebendal  house  in  the  college  at  Durham;  during  which 
ivsideDce  he  frequently,  for  his  own  aipusement,  uses  the  throw  or 
lathe,  and  other  turning  instruments,  in  one  of  the  rooms  of  the 
dveIling.house  in  question,  for  an  hour  or  two  in  a  day,  and  has 
three  chairs  and  a  table  in  that  room ;  on  many  of  those  occasions 
he  has  been  attended  by  a  whitesmith  and  cutler  to  sharpen  his 
tools,  and  assist  him  in  his  work ;  occasionally  in  the  winter  season 
there  has  been  a  fire  in  that  room,  and  in  another  of  the  rooms  he 
itt  frequently  kept  corn  for  his  horser;  and  these  two  rooms  have 
Ikcq  so  used  occasionally  in  the  course  of  the  present'year.    The 
appellant  occupies  the  garden,  and  keeps  a  gardener  to  take  care 
^that  and  another  garden.    And  it  was  proved  on  the  part  of  the 
appellant  tlmt  the  garden  in  question  was  worth  40f.  a  year,  at 
vhich  rate  he  was  willing  to  be  rated  for  the  same.     The  ^rdener 
•onetimes  puts  his  flower-pots,  shrubs,  &c.  and  some  of  his  work- 
ing tools,  into  another  part  of  the  dwelling-house,  where  other 
loinber  belonging  to  the  appellant  is  also  sometimes  put  by  his 
Kr?ants:  but  no  person  has  ever  slept  or  lodged  in  the  dwelling- 
^ouse,  nor  has  any  household  furniture  (except  as  above)  been 
l^ept therein  since  the  appellant  purchased  the  premises;  except 
tbalihe  appellant  has,  out  of  charity,  permitted  a  poor  man  and 
his  wife  to  occupy  and  live  rent-free  m  the  kitchen,  between  which 
^d  the  rest  of  the  house  the  door  communicating  was  stopped  up. 
Tbe  stable  has  not  been  occupied  for  any  purpose  whatever  for 
Upwards  of  two  years,  and  has  been  for  that  time  unfit  to  be  used 
ttsuch:  but  the  appellant  in  the  hunting  season  of  the  years 
^87,  1788,  and  1789,  made  use  of  it  and  a  small  yard  annexed 
to  it  as  a  kennel  for  his  hounds.     It  further  appeared  that  about 
^^  years  ago  a  person  offered  to  take  the  premises  in  question  for 
^  a  year,  which  was  refused.  —  Lord  Kenyon  C.  J.  If  the  Ses- 
^^  had  confined  themselvcs^  to  the  finding  of  the  fact  of  occu- 
pttion  on  the  face  of  their  order,  the  consequence  stated  would 
have  followed :  but  that  is  the  very  question  which  they  have  left 
for  the  decision  of  this  Court ;  for  they  say  that  on  the  evidence 
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[Ch«  n* 


The  poor's  tax 
must  be  upoa 
the  panoD, 
although  he  has 
agreed  that  tlie 
tenant  shall 
take  the  tithes. 
S.  C.  8  Mod. 
61.   Fort.  SIO. 
Foley,  25. 


The  poor's  rate 
is  tkpertonai  tax 
in  respect  of  the 
land,  but  not  on 
the  land. 
S.  C.  cited 
Foley,  15. 
5  Co.  67. 

(c)  Fitsg.  298. 


be  juade  for  the  poor  of  the  said  town,  and  the  occupiers  of  lands 
and  tenements  are  made  chargeable,  but  no  mention  is  made  of 
tithes.  The  defendant  was  parson,  and  rated  for  his  tithes.  It 
was  contended,  that  as  tithes  are  not  mentioned  in  the  private 
statute,  they  were  not  rateable  to  the  poor* — But  thb  Court  in 
both  cases,  held,  that  they  were  liable ;  for  that  being  liable  under 
the  43  Elix*  c,  2.  they  could  not  be  exempted  but  by  express 
words:  and  that  as  occupiers  of  tithes  they  were  occupiers  of 
tenements,  which  are  mentioned  in  the  act ;  for  tithes  are  a  tene- 
ment (a)  in  construction  of  law. 

149.  Rex  T.  Lambeth,  T.T.SG.l.  iS^r.  524.  ~  The  persan 
who  farms  the  parson's  tithes  agrees  with  the  tenant  of  the  land, 
that  in  consideration  of  his  paying  so  much  he  shall  retain  the 
tithes,  and  gather  in  the  whole  crop  without  dividing.  The 
Sessions  discharge  the  lessee  of  the  parson,  and  tax  the  teniCnt  of 
the  land  to  the  poor*s  rate. — Per  Curiam  :  The  farmer  of  the 
tithes  is  primd  Jade  liable  to  the  poor's  rate,  and  unless  he  csn 
throw  that  charge  upon  another,  the  tax  must  be  laid  upon  him. 
The  tenant  of  the  land  in  this  case  cannot  be  said  to  be  the  occu- 
pier of  the  tithes,  for  he  is  either  a  person  who  buys  the  tithes,  <h- 
else  he  is  to  be  considered  as  .a  person  excused  from  paying  any. 
Though  the  parson  may  think  fit  to  excuse  a  parishioner,  certainly 
in  point  of  law  he  still  remains  occupier  of  the  tithes,  {b )  This 
agreement  being  only  by  parol  cannot  enure  as  an  under-lease  o( 
a  thing  that  lies  only  m  grant.  If  the  vendee  grub  up  under* 
woods,  which  he  has  bought  standing,  he  does  not  become  the 
occupier :  but  if  the  tenant  sell  the  whole  crop  standing,  will  that 
make  him  less  the  occupier  of  the  land?  We  must  take  this 
tenant  of  the  land  to  be  like  any  other  purchaser  of  the  tithes, 
since  he  has  no  more  title  to  them  than  any  stranger  whatsoever. 
When  the  parson  or  his  farmer  receives  a  sum  of  money  in  lieu  of 
tithe,  that  is  in  law  a  receipt  of  the  tithe,  with  this  only  difference, 
that  it  is  not  tithe  in  kind.  In  the  case  of  a  composition,  as  this 
is,  or  a  modus,  it  was  never  thought  but  that  the  parson  was 
chargeable  as  occupier  of  the'  tithe,  there  being  no  colour  to 
charge  the  tenant  of  the  land. —  The  order  must  be  quashed. 

150.  Theedv.StarkejfyM,  T.  li  G.  1.  8  M(k/.  3 14.— Covenant 
against  an  executor,  for  not  paying  taxes,  according  to  a  covenant 
in  a  lease  made  by  his  testator,  where  he  covenanted  with  the 
lessee  to  pay  all  the  taxes  on  the  land  demised  ;  and  the  breach 
assigned  was  for  not  paying  the  rates  to  the  church  and  poor. 
But  upon  demurrer  it  was  objected,  that  the  breach  was  not  well 
assigned,  because  those  rate&  are  personal  charges,  and  not  on  the 
land ;  and  for  this  reason  the  defendant  had  judgment.  And  in 
Case  V.  Stephens  (r),  it  is  said  to  be  a  tax  in  respect  of  the  land, 


(a)  I  Vent.  173.  2Ley.  1S9.  Lutw. 
156a.  Co.  Lit.  6.  159.  B7er,83.  Cro. 
Jae.  301.  2  Inat.  625,  and  the  case  of 
Powell  f>.  Bull,  Com.  Rep.  267. 

{b:  So  in  the  case  of  Rex  v.  Bartlett, 
E.  T.  7  Ann.  17  Vin.  Abr.  427.  it  was 
decided  that  a  pjirson  who  lets  hia  tithes 
to  the  parishioners  may  be  taxed  to  the 
poor's  rate;  for  the  letting  is  but  ao 
agreement  with  the  parishioners  to  re- 


tain  the  tithes^  and  the  parson  In  this 
case  has  a  modut  for  bis  tithes ;  though 
it  was  objected  that  the  parishiom^rs 
were  the  occujnersy  and  so  the  parson 
not  liable.  And  that  the  parson  is  lia« 
ble,  see  also  Rex  v,  Hopkins  3  Keble, 
255.  and  Rex  v,  the  Parson  of  St 
Pancras,  Godbolt,  50.  63.  See  too 
Lowndes  v.  Home,  posi^  where  also 
Bartlett  is  cited  as  authority. 


Skt.  7']       PERSONS   AND   PROPERTY   TO  BE   RATED.  l\Q 

Ijing  in  aaother,  and  the  church  might  fail  to  raiD.  [a)    But  when 

there  is  tf^rmrr(^)  of  the  same  lands,  the  lessor  shall  not  be   (b>  2Roll.289. 

charged  for  them  in  respect  of  his  rent,  because  there  19  an  inha*  ^  ^<>11*  ^^P* 

bitiBt  and  parishioner  who  may  be  charged,  and  the  receipt  of  ^^P'  ^^^'  ^^' 

the  rent  doth  not  make  the  lessor  a  parishioner ;  for  although  the        ' 

durge  is  on  the  person,  and  not  on  the  land,  it. is  on  the  person 

with  respect  to  the  land,  for  the  greater  equality  and  indiffer* 

154.  HoUedge's  ease^  Af.  T»  Jac.  1.  2  RolL  Rep.  238. — H.  was  The  lessee  of  a 
loseeofa  ttali  in  a  market-town,  and  for  years  had  been  used  to  s^aU  in  a  market 
freqaent  the  market  once  a  week  to  sell  his  wares,  and  then  de-  town  is  not  rate, 
pirtedfroni  the  said  town,  taking  all  his  goods  with  him.    Among  «^le  to  the  poor 
Ihe inhabiUDts  of  the  town  he  was  charged  with  a  rate  for  the  n^^oFw^h" 
repantiofl  of  the  church ;  and  on  being  iibelled  in  the  spiritual  stall, 
court  iDored  for  a  prohibition. — Chamberlain  C.J.     By  the 
same  reasons  that  are  urged  against  this  application,  the  inhabit- 
aod  of  S.  might  charge  those  that  come  there  to  sell  their  wares. 
If  a  man  take  up  his  lodging  for  a  week  in  a  town,  he  shall  not  be 
dttr^  to  the  repairs  of  the  church,  or  such  like  taxes.  —  A  pro- 
bihitioD  was  granted. 

l^*'Earbys  case^  9  Car,  1.    2  Bulst*  S54.  — Upon  complaint  The  poor's  rate 
made  to  the  justices  of  assize,  that  the  overseers  had  assessed  Sir  is  a  charge  upon 
A.  E.  to  the  poor's  rate,  by  virtue  of  43  Eliz>  c*  2.  for  divers  lands  the  occupier 
ifcere^  is  the  occupation  of  different  tenants,  who  paid  rent  to  him  ^^^  respect  \q 
^  the  same:  and  that  they  did  charge  his  tenante  by  their  assess*  ^t  u  on  Uie 
Bents,  and  did  charge  himself  also;  Hutton  and  Croke  Js.  said,  Undlord  or 
that  bj  the  words  and  meaning  of  the  43  Eiiz»  c.  2.  the  overseers  lessee,  with  re- 
ononjy  assess  the  occupier  of  the  land,  and  not  the  lessors,  who  spect  to  his  rent, 
weeireihe  rents;  the  occupier  of  the  land  only  being  t(i  pay  the  ^  RoU.Abr. 
•essment,  except  it  be  specially  provided  for  as  to  this  payment  007' ^Ld^*' 
between  the  lessor  and  lessee,  and  so  by  this  to  be  discharged   j^g^  iDougU 
^tlie  payment  oPsuch  assessments  ;  for  by  the  law  the  occu*  Elect.  362. 
piers  of  the  land  are  only  to  be  charged,  and  this  in  regard  of 
^eir  jtossessions,   and  not  the  lessor  in  regard  to  the  rent  re- 
ceifed ;  and  so  they  declared  that  it  had  been  also  thus  resolved 
^J  all  the  judges  of  England. 

IS6.  Complaint  was  also  made  by  Sir  A.  E.  and  others,  upon   The  poor's  rate 
n  undue  assessment  made  by  the  said  town,  and  overseers  of  the  mustbeaaiicwed 
poor,  contrary  to  the  43  Eliz.  c.  2.  —  Hereupon  it  was  held,  and  "^^'*J^ 
w  delivered  fbr  law,  by  Hutton  and  Croke  Js.,  that  such  assess-  ^^^^^°ani 
1*^^^  ought  to  be  made  according  to  the  visible  estate  of  the  j)er9ontd,  which 
inliabitants  there,  both  real  and  personal  (c),  and  that  no  ialiabit-  the  occupier 
«nt  tbeit  is  to  be  taxed  by  them  to  contribute  to  the  relief  of  the  *»*h  within  the 

(a)  hk  the  caie  of  Paget  v.  Crump-  parish.     So  also  in  Rex  v.  Clap,  it  was 

J">i  £.T.  41  EUs.    Cro.  Eiia.  659,  determined  H.  T.  :39  G.  8.  that  a  parson 

•HS^  was  taxed  towards  the  reparation  occupying  lands  in  a  parish,  but  Hying 

if  the  church  of  fiellrougbton,  within  out  oif  it,   is  compellable  under  tlie 

*^  parish  he  had  land  in  his  own  48  Elix.  c.  2.    to   receire  a  parish  ap- 

Ws,  but  was  not  an  inhabitant,  nor  prentice.      S  Term.  Rep.   107.  —  See 

^  My  boose  within   Uie  parish.  —  also  Cro.  Elix.  843.    2  Rol.  Ab.  S89. 

^oa  the  authority  of  Jeffery n.  Fos-  1  Bulstr.  2a     1  Vent.  867.     Hob.  67. 

^tUft  Court  were  unanimously  of  Bunb.  81.  Salk.  164. 
^Poion,  that  he  was  Bable  to  the  tax ;         (c)  1  Dongl.   Elect.  848.     10  Com. 

wetbervvic  all  churches  might  fall  to  Joor.  861.     Cowp.  554.    See  also  Rex 

J^oyi  or  all  the  charges  of  reparatNm  v.  St.  Leonard,  fihoreditch,  Salk.  488. 
f«A  upon  {he  poorer  inhabitants  of  the 
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pAriafafmnd  not 
upon  hit  pro- 
ptrty  elsewhere. 


POORS   RATE. 


[Ch.  II. 


Inhabitants  to 
be  taxed  accord- 
ing to  their  per- 
sonal  visible 
abUity.     See 
Cowp.  560. 

Stock  in  trade, 
and  the  house, 
may  be  rated, 
butnotstodrofu/ 
land* 
Blackerley,26S. 

Shops  and  sheds 
may  be  rated. 

The  toll  ofa  cor- 
poration may  be 
rated  to  the  poor. 
S.  C.  Vin.  Ab. 
425. 

S.  C.  Freem. 
419.  Cald.  150. 
Doug].  305. 

A  bisliop  is  lia- 
ble to  be  rated 
in  respect  of  his 
palace;  for  there 
can  be  no  pre> 
teription  against 
this  tax. 
Ca)d.  152. 

Graund-retils 
are  liable. 
Cald  154. 

Hospital  lands 
are  chargeable. 
Sed  vide  St. 
Luke's,  posty 
pi.  157. 

If  two  several 
bouses  are  inha- 
bited by  two 
ftmilies,  they 
shall  be  rated 
separately, 


poor  in  regard  of  any  estate  he  hath  elsewhere  in  any  other  town 
or  place,  but  only  in  regard  of  the  visible  estate  he  hath  in  the 
town  where  he  doth  dwell,  and  not  for  any  other  land  which  he 
hath  in  any  other  place  or  town. —  And  also  by  Uutton  and 
Croke  Js.  This  hath  been  so  resolved  by  all  the  judges  of  Ei^- 
land,  upon  reference  made  to  them,  and  upon  conference  by  them 
had  together. 

137.  It  is  said  in  Dakon,  2S5.,  to  have  been  resolved  by,  the 
twelve  judges,  that  the  land  within  each  parish  is  to  be  taxed  in 
the  first  place  equally  and  indifferently ;  but  there  may  be  an  ad- 
dition for  the  personal  visible  ability  of  the  parishioners  within  that 
parish,  accoraing  to  good  discretion.  —  Resolutions  of  the  JwdgeSf 
163S. 

138.  Stock  in  trade,  and  the  house  wherein  the  stock  is  kept, 
may  both  be  rated  to  the  poor's  tax,  and  this  shall  not  be  held  to 
be  double  ;  but  if  the  land  be  taxed,  the  stock  upon  it  cannot  be 
taxed  also,  for  this,  will  be  double.  —  Viners  Ahr.  title  '<  Pooir" 
426. 

139.  Things  real  which  render  an  annual  revenue,  shall  be 
rated  as  well  as  land,  as  shops,  sheds,  &c. — 4  Com*  Dig.  p.  I03« 

140.  Rex  V.  The  Corporation  of  Wickham,  M.  T.  27  Car.  % 
3  Keb.  540.-—  On  a  motion  to  confirm  a  tax  laid  by  the  justices  upon 
a  toll  of  the  corporation  of  W.  for  a  rate  to  the  poor.  Hale  C.  J. 
said,  that  on  a  reference  to  him  he  was  of  opinion,  that  the  toll 
was  chargeable,  though  part  of  it  was  to  maintain  the  mayor ;  and 
a  mandamus  was  granted  to  the  mayor  and  justices  to  execute  the 
order,  nisi*  (a) 

141.  The  Parish  of  Subdeanry  v.  The  Mayor  of  Chichester , 
//.  T.  27  Car.  2.  3  Keb,57Q, — A  mandamus  was  prayed  to  the 
mayor  of  C  to  compel  him  to  allow  a  poor's  rate  made  on  the 
PALACE  of  the  Bishop  of  C^  being  within  the  parish  of  S.— The 
Court  granted  it,  because  there  can  be  no  prescription  against 
the  payment  of  this  tax ;  and  all  the  prebendaries  that  live  in  the 
same  close,  which  is  a  fourth  part,  pay  it. 

142.  Rex  V.  Gibbs,  M.  T.  SJac.2.  Comb.  62.--' By  Astby  J. 
It  was  lately  resolved  by  the  Court,  that  ^rouW-r^n/^  are  liable  to 
the  poor's  rate. 

143.  AnonymotiSy  E.  2\  1  Ann.  2  Salk.  526. — Holt  C.  J. 
Hospital  iancts  are  chargeable  to  the  poor's  rate  ;  £or  no  man  by 
appropriating  bis  land  to  an  hospital  can  exempt  them  from  taxes 
to  which  they  were  before  liable,  and  throw  an  additional  burthen 
upon  his  neighbours. 

144.  Tracey  v.  Talbot,  T.  T.  3  Ann.  before  Holt  C.  J.  at  Ni. 
Pri.  2  Salk.  531.  —  Upon  evidence  it  was  ruled  by  Holt  C.  J-, 
that  if  two  several  houses  are  inhabited  by  several  families,  who 
make  and  have  but  one  common  entrance  or  avenue  for  both,  yet 


(a)  In  the  case  of  Atkins  v.  Davis, 

Cald.    328,   329.    338.    Mr.    Justice 

^shhvrst  said,    that   he  held    KeUe*9 

Reports  to  be  a  book  of  no  authority ; 

but  as  to  the  case  of  Rex  v,  Wickhani, 

Mr.  Justice  BuUer  said,  it  had  -been 

recognised  and  allowed  by  the  Court 

upon  all  occasions ;  that  in  the  course  of 

ifome  cases  pending  in  the  Court  of 

King's   Bench  inquiry   was   made   by 


Lord  Monoid's  directions,  and  it 
was  found,  that  the  tolls  at  Wickham 
had  been  rated  ever  sinee  ihcy  were 
taken;  that  Rex  v.  Cardington  and 
other  cases  have  been  founded  on  that 
principle ;  and  that  no  point  is  better 
settled  than  that  tolls  are  rateable. — 
See  Rex  v.  Miller,  Trin.  17  G.  S.  post, 
but  see  Rex  v,  Nidwlson,  asUtf  pi.  102. 
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eMb  boose  ocHttinaes  rateable  severally ;  and  if  one  family  go, '  though  they 

one  bouse  is  vacant.     If  one  tenement  be  divided  by  a  partition,  ^^^  but  one 

md  inhabited  by  difierent  families,  viz.  the  owner  in  one,  and  a  ^^^!^*^     ^ 

•      •*'■«  1  11  See  tbo  case  of 

stnnger  in  the  other,  these  are  several  tenements  severally  rate-  j^^e  a  Ganael. 

aUe  while  thus  severally  inhabited.  Cowp.  i— i?. 

145.  i2»  v.  Barkings  H,  T.   5  Ann.   2  Ld.  Raym,  1280. —  A/arm«r  it  not 

UpoQ  a  reference  to  the  Court  of  King's  Bench  upon  severaljorders  liable  to  the 

nue  relating  to  the  poor's  rate,  the  question  was,  Whether  a  poor*i  rate  for 

ftroer  for  bis  stock  snail  not  be  chargeable  and  taxable  to  the  j^"^!^  V^  ^* 

poors  rate  as  well  as  a  tradesman  for  his  stock  in  trade?—  trwUtnugnii 

FowBLL,  PowTs,  and  GouLd  Js.,  were  of  opinion,  contrary  to  the  liaUe  for  hit 

gpioioD  of  Holt  C.  J.,  that  a  farmer  for  his  stock  is  not  taxable ;  stock  in  trade, 

ud  an  order  was  accordingly  made,  that  a  farmer  shall  not  be  ^  C.  Salk.440. 

charged  and  taxed  to  the  poor's  rates  for  his  stock ;  and  that  a  ^*eI!oru^ 

iitvAamoL  is  to  be  charged  and  taxable  for  his  stock  in  trade,  (a)  p^g^ 

i4^  fiut  in  the  abridgement  of  this  case,  Viner^  title  '*  Poor^*  j)^^  ^^  m  farmer 

iiS*,  k  k  said,  a  farmer  shall  be  taxed  for  his  riches  and  stock,  in  keep  a  lai^er 

eise  the  stock  is  more  than  is  necessary  for  the  carrying  on  his  flock  than  !• 

ftmuDgand  paying  his  rent,  for  then  it  is  like  a  stock  m  trade;  necessary  for  his 

but  for  stock  necessary  to  his  farming  he  shall  not  be  taxed.     So  ^*™'  ^''^t 

for  extraordinary  stock  he  shall  not  be  charged,  if  it  be  not  more  p^D^,^avoid 

tbaa  is  necessary  :  for  the  act  says,  ''  every  inhabitant  and  every  being  taxed  as 

"  oecopier  of  land,"  &c.  so  that  there  may  be  an  inhabitant  that,  an  whaUiumi. 
ii  not  an  occupier  of  land,  and  he  must  be  charged  in  respect  of 
b»  personal  estate  and  ability,  and  so  it  is  usual  to  tax  clothiers. 
^KoTs :  Farmers  were  never  taxed  before,  nor  were  tradesmen 
m  taxed  till  within  these  i^^i  years.  The  order  above-men« 
tiooed  was  for  rating  the  farmers  for  the  corn  and  hay  which  was 
in  their  bams  and  stables. 

147.  fie*  V.  Turner,  H.T.  4  G.  1.  Editor'^  MSS.— Turner  A  pawoo  is  lia. 
ns  the  vicar  of  7*.,  and  the  overseers  assessed  him  to  the  poor's  *®  ^  ™**^  ^ 
lite  on  the  sum  of  95/.,  as  being  the  annual  value  and  profit  which  ^i^  pr^ts'of  his 
^  derived  from  the  glebe  land*  and  the  tithes  of  the  vicarage,  and  giebe  lands  and 
oa  appeal  the  Sesaions  adjudged  that  be  was  liable  to  be  rated  for  tUhet,  although 
the  glebe  lands,  but  not  for  the  tithes,  because  as  he  had  let  out  ^  >>•*  ^^  ^^^ 
kit  titbes  to  the  several  persons  from  whom  they  were  payable,  he  ®"*  •* »  certain 
coold  not,  aa  they  were  not  in  his  own  occupation,  be  considered  3  q^  ^^  ^^^ 
tt  Ae  occupier  thereof,  and  therefore  they  quaahed  the  rate  geqe- 

lUy  as  to  the  tithes,  and  confirmed  it  aa  to  the  glebe  lands.  — 

^AtKER  C.  J.  aaid,  that  he  thought  the  vicar  ought  to  have  been 

eoniidered  aa  the  occupier  of  the  tithes,  although  let  out  at  certain 

rents;  but  the  Court  was  of  opinion,  that  the  Sessions,  as  they  SeeReiv.Lam- 

Ind  found  that  he  was  not  the  occupier,  ought  to  have  eased  the  beth,poi(, 

^wm  to  the  amount  of  the  tithes,  and  put  the  sum  deducted  P^«  ^^^* 

^  those  who  had  held  them,  and  not  have  quashed  the  rate  in 

^is  respect  generally ;  and  therefore  the  order  of  Sessions  was 

qoashedl 

148.  Rex  v.  Shingle,  T.T.  4  G.  1.  Sir.  100.  — The  ^S  Eliz.  A  parson  is  Ua- 
C.1  charges  every  occupier  of  lands,  tenements,  tithes,  &c.  to  the  ^^^^?^^^^  * 
poor's  rate.  By  a  private  statute,  9  &  10  Will.  2.  c.  37..  for  S^„  S!l?oc- 
crecting  workhouaes  in  C,  the  poor  are  directed  to  be  provided  cupier  of  • 

"<^  in  another  manner,  to  the  intent  no  other  levy  or  assessment  tenement. 


.  (a)  Sed  ^dc  5  Burr.  26S6.,  where  it    the  authority  of  this  ease. 
■*  »»d,  the  Court  w«»rc  not  satisfied  with     Rex  ».  Brown,  ;»*«,  pi.  220. 


And   see 
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be  juade  for  the  poor  of  the  said  town,  and  the  occupieirs  of  laada 
and  tenements  are  made  chargeable,  but  no  mention  is  made  of 
tithes.  The  defendant  was  parson,  and  rated  for  his  tithes.  It 
was  contended,  that  as  tithes  are  not  mentioned  in  the  private 
statute,  they  were  not  rateable  to  the  poor.  ^- But  the  Court  in 
both  cases-  held,  that  they  were  liable ;  for  that  being  liable  under 
the  4S  Eliz*  c.  2.  they  could  not  be  exempted  but  by  express 
words:  and  that  as  occupiers  of  tithes  they  were  occupiers  of 
tenements^  which  are  mentioned  in  the  act ;  for  tithes  are  a  tene- 
ment (a)  in  construction  of  law. 
The  poor'itax  149.   Rex  V.  Lambeth,   T.T.SO.l.  5^.524.  —  The  person 

must  be  upoa  ^[^^  farms  the  parson's  tithes  agrees  with  the  tenant  of  the  land, 
alOi^fib  be  has  ^**  ^^  consideration  of  his  paying  so  much  he  shall  retain  the 
agreed  tbat  tlie  tithes,  and  gather  in  the  whole  crop  without  dividing.  The 
tenant  iha]!  Sessions  discharge  the  lessee  of  the  parson,  and  tax  the  tenitnt  of 
take  Uie  tithes,  the  land  to  the  poor's  rate. — Psr  Curiam  :  The  farmer  of  the 
fi'i^'i?  ^^in  ^*^®*  '*  prifn6  Jade  liable  to  the  poor's  rate,  and  unless  he  can 
Foley  ^25.^        throw  that  charge  upon  another,  the  tax  must  be  laid  upon  him. 

The  tenant  of  the  land  in  this  case  cannot  be  said  to  be  the  occu- 
pier of  the  tithes,  for  he  is  either  a  person  who  buys  the  tithes,  or 
else  he  is  to  be  considered  as  .a  person  excused  from  paying  any. 
Though  the  parson  may  think  fit  to  excuse  a  parishioner,  certainly 
in  point  of  law  he  still  remains  occupier  of  the  tithes,  (b )  This 
agreement  being  only  by  parol  cannot  enure  as  an  under-lease  of 
a  thing  -  that  lies  only  m  grant.  If  the  vendee  grub  up  under- 
woods, which  he  has  bought  standing,  he  does  not  become  the 
occQpier :  but  if  the  tenant  sell  the  whole  crop  standing,  will  that 
make  him  less  the  occupier  of  the  land  ?  We  must  take  this 
tenant  of  the  land  to  be  like  any  other  purchaser  of  the  tithes, 
since  he  has  no  more  title  to  them  than  any  stranger  whatsoever. 
When  the  parson  or  his  farmer  receives  a  sum  of  money  in  lieu  of 
tithe,  that  is  in  law  a  receipt  of  the  tithe,  with  this  only  difference, 
that  it  is  not  tithe  in  kind.  In  the  case  of  a  composition,  as  this 
is,  or  a  modusy  it  was  never  thought  but  that  the  parson  was 
chargeable  as  occupier  of  the'  tithe,  there  being  no  colour  to 
charge  the  tenant  of  the  land. —  The  order  must  be  quashed. 
The  poor's  rate  1 50.  Theed  v.  Starkey,  iVf .  T.  1 J  G.  1 .  8  Mod.  314.— Covenant 
18  ^perfofuduue  against  an  executor,  for  not  paying  taxes,  according  to  a  covenant 
iau'dlftuTn^t  on  '°  *  '®®'^  tnade  by  his  testator,  where  he  covenanted  with  the 
the  land.  lessee  to  pay  all  the  taxes  on  the  land  demised  ;  and  the  breach 

S.  C.  cited         assigned  was  for  not  paying  the  rates  to  the  church  and  poor. 
Foley,  15.  But  upon  demurrer  it  was  objected,  that  the  breach  was  not  well 

S  Co.  67.  assigned,  because  those  rates  are  personal  charges,  and  not  on  the 

land ;  and  for  this  reason  the  defendant  had  judgment.     And  in 
(c)  Fitsg.  298.    Case  V.  Stephens  (c),  it  is  said  to  be  a  tax  in  respect  of  the  land, 

(a)  I  Vent.  173.    2  Lev.  189.    Lutw.  tain  the  tithes^  and  the  parson  in  fhis 

1563.   Co.  Lit. 6.  159.  Dyer,  83.  Cro.  case  has  a  motf ti<  for  his  tithes;  diougfa 

Jac.  301.    2  Inst.  625.  and  the  case  of  it  was  objected  that  the  parishioners 

Powell  V.  Bull,  Com.  Rep.  267.  were  the  gca^fierSf  and  so  the  parson 

{b:  So  in  the  case  of  Rex  v*  Bartlett,  not  liable.     And  that  the  parsoD  is  lia« 

£.  T.  7  Ann.  17  Vin.  Abr.  427.  it  was  ble,  see  also  Rex  v,  Hopkins,  3  Keble, 

decided  that  a  parson  who  lets  his  tithes  255.   and   Rex  v,   the  Parson    of  St. 

to  the  parishioners  may  be  taxed  to  the  Pancras,    Godbolt,  50.  63.        See   too 

poor's  rate;  for  the  letting  is  but  an  Lowndes   v.    Home,  post*  where 

agreement  with  the  parishioners  to  re-  Bartlett  is  cited  as  authority. 
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but  oot  00  the  land,  nor  pAyable  oat  of  it';  for  the  personal  estate 

ooJj  IB  sobject  to  it. 

151.  Rix  V.  Souihtoark,  H.  T.    13  G.  1.  2  S^r.745.  — /2.  was   FreMberat 
cbirged  to  the  poor's  rate  in  respect  of  his  being  an  occupier  of  a  m««^iig-houie 
ncetiog-house  where  he  preached ;  and  on  appeal  to  the  Sessions  p^p**^  „J^ 
dtej  discharged  hiai>  and  the  order  being  brought  up  was  con*  sett  Cases 
firmed.    I.  Because  as  a  preacher  he  is  no  more  chargeable  as  an  122. 
occupier  than  any  of  his  audience  ;  for  it  is  not  stated  that  he  let  s  Sess.  Cas.  58. 
oat  the  pews,  so  as  to  make  him  a  person  that  occupies  and  reaps  ^^^  Robcon  0. 
I  profit  from  it.    2.  If  he  were  liable,  jet  it  must  be  expressly  ff  ^gf^' 
alleged;  and  the  charging  him  in  "  respect  of  his  being  occupier^** 

is  too  uncertain. 

152.  Anonymous,  H.  T.    1  G.  2.   Poor^s  Sett.  pL  169.  — The  A  house  con- 
questioo  was.  Whether  a  house  converted  into  a  CoNvaKTicLSt  verted  into  a 
and  Died  for  no  other  purposes,  is  rateable  to  the  poor's  tax  f  —  ^'^JJ^*^  ^ 
Th2  Court  said,  they  had  never  known  an  instance  of  such  pro«  ]^|,|,soq'^.  Hide 
pertj being  rated ;  but  they  granted  a  rule  to  show  cause;  and  pott,p\.  I8I. 
tile  order  was  afterwards  quashed.  Cald.  153. 

158.  Moxon  v.  Horsenady  E.  T,  9  G.  2.  Com.  Rep.  5S4.  —  Tres-  Vin.  Abr.  4«6. 
pM  for  entering  his  chambers  at  Barnard's  Inn^  London^  and  Chambefs  in  an 
taking  bis  chair  value  505.     On  not  guilty,  the  jury  found  a  special  '^^^j^^^ 
wdict  to  this  effect :  That  the  parish  of  St.  Andrew  Sy  Holbom,  lies  „^|  y^^  ^^ 
pvt  in  London  and  part  in  Middlesex  ;  that  Sir  Francis  Child,  assessed  to  the 
aJdennsn  of  Z.oiic/oit>  6  Ma  iff'  1792>  appointed  overseers  for  that  poor's  rate  ^ 
pirt  within  London,  and  two  justices  of  peace  nominated  overseers  withinthe  in- 
^tbatpart  of  Middlesex,  and  the  churchwardens  and  overseers  ^**f  43°^?' 
ited  the  parish  to  the  poor,  which  was  approved,  &c.  and  thereby  ^^%^ 
tfae  plaintiff  was  rated  one  shilling;  that  the  plaintiff  inhabited  a  See  Rex  v.  Jus- 
dumber  in  Barnard's  Inn,  being  an  attorney  of  the  King's  Bench,  tices  of  Peter- 
ud  a  member  of  that  society,  and  having  that  chamber  for  the  ^^ogh^ 
aercise  of  his  profession,  and  having  no  other  habitation ;  that  Bar-  ^^^' 

^^s  Inn  lies  in  that  part  of  the  parish  which  is  within  London  / 
^  the  defendants,  by  virtue  of  a  warrant  from  Sir  Francis  ChUd, 
te  alderman,  1 1th  July,  1733,  on  the  plaintiff's  refusal  to  pay  the 
rate,  distrained  the  said  chair,  being  of  two  shillings  value,  as  over- 
Ken  of  the  poor ;  and  after  it  was  appraised  and  sold  for  two  shil- 
Ifflgs,  returned  the  one  shilling  overplus :  that  there  are  other  cham- 
bers in  Barnard's  Inn,  the  occupiers  of  which  were  also  rated ;  that 
Barnard's  Inn  is  one  of  the  inns  of  Chancery,  used  and  inhabited 
by  students  and  practisers  of  the  law,  time  out  of  mind,  and 
iepcDdent  on  Gray's  Inn,  as  an  inn  of  court  for  the  study  and 
F^ictice  of  the  law :  and  if  the  plaintiff  on  this  matter  be  a  person 
wle  to  be  assessed  to  the  said  tax,  they  6nd  for  the  defendant ; 
if  sot,  for  the  plaintiff.  —  WRiGHT,^r  the  plaintiff^,  argued,  that  he 
Knot  liaSle  to  be  rated  to  the  poor  for  his  chamber  in  this  case ; 
for  if  it  be  within  the  statute  4>3  Eliz.  c.  2.  it  must  be  as  an  in!ia-» 
k'tant  of  the  parish,  or  as  an  occupier  of  a  house  within  the  parish. 
By  that  statute  the  churchwardens  and  overseers  may  raise  a  stock 
for  the  relief  or  employment  of  the  poor  by  taxation  of  every  in- 
habitant, parson,  vicar,  others,  &c*,  and  of  every  occupier  of  lands, 
bouses,  &c.  in  the  said  parish,  in  such  competent  sum  as  they  shall 
tbink  fit.  The  word  '<  inhabitant'*  in  its  largest  sense  comprehends 
every  person  that  dwells  in  a  place ;  but  that  could  not  be  the 
">^>nmg  of  the  word  in  this  act,  for  then  all  women,  servants,  chil- 
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dreoy  &c.  in  a  parish  might  be  rated,  which  never  was  done.  But 
it  may  be  taken  in  a  more  strict  sense ;  as  where  the  statute  of 
22  Hen.  8.  c.  5.  for  repairing  bridges,  enables  justices  of  the  peace 

(a)  8  Intt  703.  to  tax  every  inhabitant,  Lord  Coke  saith  (a),  the  act  extends  not 

to  every  person  that  has  personal  residence,  as  servants,  &c.  but 
to  such  as  are  householders ;  and  this  appears  by  the  fourth  branch 
of  the  statute,  which  gives  distress  on  every  such  inhabitant  in  his 
lands,  goods,  chattels,  &c.  And  it  has  been  always  held,  that  by 
the  4S  Eliz,  c*  2.  the  inhabitant  is  rateable  in  respect  of  his  land  or 

(fr)iliii^p1.ld3.   ability;  so  it  was  resolved  in  Jeffery^  case  (5) ;  and  so,  by  Eyre% 

(c)  Fitig.  Rep.   C.  J.,   it   was  agreed  in  this  Court  in  Ccue  v.  Siejpkawm*  (c) 
298.  But  the  plaintiff  is  to  be  considered  as  a  guest  occasionally  lesid- 

ing  in  his  chamber  for  the  study  and  practice  of  the  law,  as  an 
agent  indeed  for  his  clients  in  several  parts  of  the  kingdom.    Aad 

(d)  In  M.  T.       by  the  order  of  all  the  Judges  of  England  (c/),  the  attormes 
5  Ann.  |^r^  ordered  to  be  admitted,  and  take  chambers  in  some  inn  of 

Chancery,  or  in  lodgings  near,  &c. ;  so  that  lodgings  and  chambera 
are  looked  upon  as  places  of  the  same  nature.     A  person  that 
(0)See  Latch,     comes  to  the  Term. may  be  a  lodger  (^) ;  and  a  person  at  a.cham- 
i^7«  her  in  the  Temple  may  take  an  examination  in  relation  to  a  rob- 

bery, as  a  justice  of  peace  dwelling  in  or  near  the  hundred,  which 
is  in  a  distant  county ;  which  shows  that  he  was  not  looked  on  as 
(g)  Cro.  Car.     an  inhabitant  at  his  chamber,  (g)  —  Secondly,  The  plaintiff  can- 
n  ^1  js  V         ^^^  ^^  charged  as  the  occupier  of  an  house,  for  it  is  found  there 
186.  ^^  many  chambers  in  the  house,  and  he  hath  but  one.    By  the 

s  Com.  Dig.       case  of  Tracey  v.  TMoi  (^)»  it  seems  as  if  the  house  rateable  to 
477.  the  poor  ought  to  be  one  entire  house  ;  though  if  several  houses 

(A)^nte,pLi44.  be  joined  into  one,  and  several  families  live  in  it,  or  if  one  house 

be  divided  into  two  for  several  families,  they  may  be  rated  sever- 
(t)  Hob.  M£.      ally  :  this  is  hospilium  ;   and  domus  and  hospitium  differ,  (i)    A 

man  is  not  chargeable  for  standing  in  the  market,  as  in  HoUedge^ 
ik)Anie,j\,\ZA,  case,  {k)     All  persons  in  colleges  and  inns  of  court  may  equally 

be  charged.  —  Hawkins  contra  :  The  words  of  the  statute  4d£lu. 
c.  2.  are  express,  that  a  rate  shall  be  raised  by  taxation  of  every 
inhabitant ;  and  there  can  be  no  prescription  against  an  act  of  par- 
liament ;  therefore  there  is  no  force  in  the  argument,  that  cluun- 
bers  have  not  heretofore  been  rated.  A  chamber  is  domus  man^ 
sionalUf  and  burglary  may  be  committed  by  breaking  and  entering 
into  it  with  intent  to  commiTa  felony,  as  it  was  resolved  in  the 
(/;  Cro.  Car.  case  of  Evans  and  Finch.  (I)  It  is  objected,  that  the  plaintiff  is 
474.  there  as  a  guest ;  but  it  is  found  he  inhabits  there,  and  hath  no  other 

8  Hale,  358.      habitation ;  so  that  unless  rated  here  he  can  be  rated  no  where. 
Cowp.  5.  j^  jg  charity  to  the  poor,  which,  by  the  law  of  God  and  man,  every 

one  ought  to  pay ;  and  an  attorney  hath  no  privilege  to  be  exempt^ 
although  he  hatn  privilege  to  excuse  him  from  an  office  that  inter- 
(m)  1  Vin.  45.  feres  with  his  attendance  at  Westminster  ;  as  to  be  a  soldier  (m),  to 
(n)  March.  30.  be  a  reeve  (n),  or  constable,  (o)  Although  by  Magna  Charta  it  is 
(o)  Cro.  Car.  enacted  that  ecclesia  sit  libera,  yet  a  parson  or  vicar  are  subject  to 
^^'  all  charges  by  act  of  parliament  (  d),  much  more  an  attorney ;  nor 

(p)  2Lev.  139.    can  any  order  of  Court  exempt  tliem. —  In  reply  it  was  admitted, 

that  an  attorney  would  not  claim  any  exemption  in  respect  of  his 
profession,  &c.,  but  the  sole  question  was,  Whether  chambers  in  an 
mn  of  Chancery  are  within  the  words  or  intent  of  the  statute 
43  Eliz.  c.  2.  so  as  to  be  rateable  to  the  poor's  rate  ?  If  they  be  so, 
no  prescription,  no  orders  of  Court,  can  exempt  them.     But  that 
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they  li&ve  been  charged  no  instance  can  be  given  ;  and  it  will  be 
equally  the  case  of  all  scholars,  fellows,  or  students  in  the  univer- 
sity or  inns  of  court.  —  Idea  adjournatur, 

]5h  Ayr  v.  Smallpeace^  E.T.  2^G.*2,  MSS. — Trespass  being   Officerabelong. 
brought  against  5.  and  others ;   they  pleaded  the  general  issue,  l'*g  to,  and 
according  to  21  Jac.  1.  c.  12.;  and  it  appeared  on  the  trial,  that  l«l^Dgin  OW- 
they  were  churchwardens,  &c.  of  C.     The  question  was,  Whether  JJJeijJI^^^Jhe" 
the  plaintiff  being  comptroller  of  CA^/ffffl  Colle^ey  and  residing  in  poor, 
the  comptroller's  apartments  there  in  the  hospital,  was  rateable  to 
the  pdbr  of  the  parish  of  C.  for  the  apartments  he  occupied  there 
by  Tirtae  of  his  said  office  ?  —  On  a  verdict  for  the  plaintiff,  and  a 
case  made  for  the  opinion  of  the  Court,  the  Judgbs  held,  that  he 
was  rateable,  (a) 

155.  Duke  of  Portland'g  case^  at  Ni.  Pri,,  after  H.  T.  SS  G.  2.  The  site  of  s 
Wpiu*t  Anafysis,  p,  60.    This  was  an  action  brought  by  his  «>y»l  palace 
Gnce  against  the  parish  officers  of  St.  M.,  for  a  distress  taken  ^^^^inte- 
under  a  poor's  rate,  in  which  it  was  held,  that  where  the  site  of  a  ^^rsTratiilble 
palace  is  demised  to  a  subject,  for  a  certain  permanent  interest,  to  the  poor. 

the  grantees  that  occupy  it  are  rateable  for  such  property  to  the  g^  Rex  v.  Me- 

poor.  thews,;>oW,  170.  Cald.  S.  m  nolit. 

156.  Rex  V.    Vandevoall,   E.  T.  33  G.  2.  2  J?ttrr.  991 .  —  5.  V.,  The  quiurents 
lord  of  the  manor  of  i4.,  was  charged  to  the  poor's  rate  of  the  jndc^ual  pro- 
parish  of  A.,  in  the  manner  following  :  "  for  the  tithe,  3/.  15^. ;  ^^  h^,^ 
"for  the  manor,  2/.  5s.  more  ;  for  the  quit-rents,  lOs.  6d.  more;  rated  to  the 
''and  for  the  wood-lands,  iOs. :"  he  did  not,  at  the  time  of  making  poor.  S.C. 

this  rate,  hold  or  occupy  any  lands,  houses,  tithes,  coal-mines,  or  l  Bl.  Bep.  212. 

saleable  underwoods,  in  the  parish,  parcel  of  or  belonging  to  the  5^?"***'*^' 

demesnes  of  the  manor,  or  otherwise,  within  the  said  parish,  except  cwmbi** 

the  tithes  for  which  he  was  charged  in  the  rate  at  150/.  per  annum,  -QnckXvfi 

and  the  woodlands  for  which  he  was  charged  at  20/.  per  annum.  4  Mod.  sos. 

The  lands  from  which  the  quit-rents  arose  were  free  and  copyhold  Comb.  263. 

hods  holden  of  the  manor,  and  in  the  occupation  of  divers  persons  ^^^  ^^*'  **^* 

tenants  of  the  manor,  or  their  lessees  or  under-tenants,  wh^  were 

respectively  charged  and  assessed  for  the  said  lands  in  the  said 

nte,  as  occupiers  thereof,  according  to  the  rack-rent  of  the  lands  ; 

but  the  quit-rents  were  not  otherwise  charged  in  the  rate,  than 

by  the  charge  on  S.  Vandewall  under  the  article  of  quit-rent. 

iiie  profits  of  the  manor,  exclusive  of  the  quit-rents,  arose  by  and 

consisted  of  escheats,  heriots,   reliefs,   fines   on   the  admission, 

d^s  and  purchases,  and   other  casualties  arising    within   the 

iBanor ;  which,  together  ^^ffh  the  <}uit-rents,  were  by  computation 

communibus  annis  111/,  a  year ;   viz.  the  quit-rents  21/.  and  the 

other  profits  of  the  manor  90/.  per  annum.    It  did  not  appear  that 

the  auit-rents  and  the  manor,  or  either  of  them,  bad  ever  been 

rated  to  the  poor  of  A.  till  within  two  years  last,  and  since  F.'had 

purchased  the  same,  in  or  about  the  year  1754.  — The  Court, 

(a)  Tbi  Couet  held  him  to  be  charge-  Judges  upon  s  like  question  in  the  esse 

lUc,  DOC  SS  s  serraot  of  the  hospital,  or  of  Greenwich  Hospital,  concerning  the 

at  an  inhabitant  and  occupier  of  the  payment  of  the  Window  Tax;  in  which 

'Kon  therein,  but  as  having  a  separate  thej  held,  that  tlie  Window  Tax  Act 

>Dd  dirtinct  apartment,  which  thej  con-  extended  to  the  apartments  of  the  of- 

^^^f^  u  his  dwelling-house ;  and  this  ficers  belonging  to  that  hospital.  8  Burr. 

<^iuon  was  grounded  on  a  then  recent  106a  1064.  and  see  Rex  v.  St.  Luke, 

and  unsniinout  determination  of  all  the  pott^  |^.  157. . 
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after  two  arguments,  took  some  days  to  consider  of  the  pointy  and 
afterwards  Lord  Mansfielp  very  shortly  declared,  '*  That  these 
'<  quit-rents  and  casual  profits  of  the  manor  are  not  rateable  to  the 
"  poor's  tax  ;"  which,  he  said,  was  so  clear,  that  there  was  no  need 
to  enter  into  reasonings  about  it.     They  were  never  rated  before 
in  this  parish ;  and,  as  far  as  appears  to  us,  the  rating  such  quit- 
rents  and  casual  profits  has  never  been  at  all  attempted  before ; 
and  there  is  no  colour  for  this  attempt  now,  after  more  than  a 
century  and  a  half  since  the  making  of  the  act  of  parliament  upon 
which  it  is  grounded. 
St.  Luke's  Hot'       157,  Rex  v.  Occupiers  of  St.  Luke's  Hospital,    M.  T.   1  G.  3. 
pitej^not  liable     g  jg^^  jq^j  ^  jj,g  ^^^  stated,  that  in  the  poor's  rate  for  the 
„jj^  *  poor  s       parish  of  St.  Luke  made  in  the  year  1757,  was  the  following  articlet 
&C.  1  BKRep.  viz.  <<  The  occupiers  of  a  messuage  or  tenement  and  premises 
S49.  "  called  St.  Luke's  Hospital  for  Lunatics ,  rent  80^.,  rate  21. 13s.  4>d. 

See  Rex  v.  St.  «  for  a  quarter  of  a  year : "  that  by  indenture  made  in  17S0»  be- 
®^^°™*^»  tween  the  corporation  of  London  on  the  one  part,  and  James 
O^p.  83.  Sperling  and  several  others  of  the  other  part,  the  ground  on  which 

Csld.  I5sii54.  the  hospital  was  built,  and  some  buildings  at  the  time  of  the 
4  Burr.  2455.     demise  standing  thereon,  were  demised  for  the  purpose  of  erecting 

AN  HOSPITAL  FOR  LUNATICS,  for  the  term  of  thirty-two  years, 
yielding  a  rent,  with  covenant  to  apply  the  whole  or  part  of  the 
premises  to  the  purpose  of  an  hospital  for  lunatics,  with  clause  of 
re-entry  in  case  of  non-payment  of  rent,  or  if  the  premises  should 
be  converted  to  any  other  use  than  that'  of  the  charitable  design 
for  poor  lunatics  ;  that  before  erecting  the  said  hospital,  twenty- 
nine  houses  were  situate  upon  the  land  and  premises  in  and  by  the 
said  indenture  contained  and  demised ;  that  by  the  several  rates 
made  by  the  overseers  of  the  poor  for  the  relief  of  the  poor  within 
the  parish  of  St.  Luke,  for,  in,  and  during  the  several  years 
between  the  year  174*4  and  the  date  of  the  said  indenture,  the  said 
twenty-nine  houses  were  estimated  at  the  annual  value  of  196/. ; 
that  in  the  year  1745,  the  said  twenty-nine  houses  being  assessed 
in  the  rate  made  in  the  said  year  for  the  relief  of  the  poor  witliia 
the  said  parish,  after  the  proportion  of  Ss.  in  the  pound  sterling, 
did  yet  pay  and  yield  no  more  to  the  said  overseers,  in  satisfac- 
tion of  the  said  rate,  and  towards  the  relief  of  the  poor,  than 
10/.  1^./  that  in  the  year  1746,  the  said  twenty-nine  houses  bein^ 
assessed  to  the  poor  at  3^.  in  the  pound,  yielded  no  more  than 
8/.  lls.f  and  that  in  the  year  1747,  being  at  3^.  Sd.  in  the  pound, 
yielded  no  more  than  8/.  14;.  9d.;  Ijut  in  the  year  1748,  being 
assessed  ut  supra  at  3;.  in  the  pouncT  sterling,  they  yielded  no 
more  than  71*  Is.;  that  in  the  year  1749,  being  assessed  at  Ss* 
they  yielded  no  more  than  61.  Ss. ;  that  in  1750,  being  assessed  at 
2s.  9d.  they  yielded  no  more  tlian  21.  Ss.  9d. :  that  the  premises 
demised  were  accordingly  built  and  converted  into  the  hospital  in 
the  rate  mentioned,  called.  St.  Luke's  Hospital  for  Lunatics, 
for  the  affording  a  charitable  and  free  sustentation  and  cure  to 
poor  and  helpless  lunatics ;  that  every  apartment  and  parcel  of 
the  said  premises  so  built  and  converted  into  such  hospital  as 
aforesaid,  is  laid  out  and  applied,  either  in  wards  or  cells,  for  the 
lodging  of  such  lunatics ;  m  offices  necessary  for  their  sustent- 
ation and  cure ;  or  in  apartments  necessary  for  persons  who  are 
hired  from  time  to  time  to  attend  on  such  lunatics  for  their  bettor 
sustentation  and  cure,  and  in  no  other  apartments  or  buildiogs 
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vfattsoever;  that  the  $aid  edi6ce  was  originally  eracledi  and  »til) 
ii  supported,  and  many  very  poor  and  helpless  lunatics  have  been 
and  stilJ  are  sustained  and  taken  care  of  therein  ;  that  the  menial 
KTvauts  attending  upon  such  lunatics  have  been  and  still  are  hired 
aod  paid,  and  all  other  expences  relating  to  and  necessary  for 
maiotaining  the  said  hospital  and  charity  have  been  and  still  are 
from  time  to  time  defrayed  and  borne  by  the  free  and  voluntary 
coQtribotioD  of  divers  persons,  out  of  whom  a  committee  annually 
is  appointed,  who  meet  weekly  to  ordcjr  the  admission  and  dis* 
charge  of  patients,  and  hiring  and  retaining  servants,  the  payment 
of  bills,  and  the  regulation  of  all  other  matters  relative  to  the 
maioteDance  and  upholding  of  this  charity ;  that  none  but  such 
poor  and  helpless  lunatics,  and  the  persons  necessarily  attending 
upon  them,  have  any  kind  of  dwelling  or  occupation  in  the  hos- 
pital; ^ai  Joseph  Mansfield  (the  appellant)  is  the  principal  person 
hired  from  year  to  year,  by'  the  committee  of  contribution  ;  tliat 
he  receives  certain  wages,  lives  in  the  hospital  for  the  purposes  of 
atteDdiog  on  the  lunatics,  and  has  no  other  abode,  occupation,  or 
establishment  therein ;  that  the  said  James  Sperlingy  &c.  or  any 
of  them,  their  or  any  of  their  executors,  administrators,  or  assigns, 
hare  not,  nor  ever  had,  or  can  have  any  profit,  benefit,  or  advan- 
tage from  the  said  premises,  or  any  part  thereof,  nor  any  pos- 
ttmn  or  occupation  thereof,  otherwise  than  as  aforesaid ;  and 
that  the  Sessions  at  Hicks  s  Hall^  upon  consideration  of  the  circum* 
stances  ahove  set  fo^th,  was  of  opinion,  "  That  the  said  tenement 
''called  St,  Luke's  Hospital  ought  to  be  assessed  and   rated 
"  towards  the  relief  of  the  poor,  by  the  said  rate ;  and  doth  ac- 
"  cordingly  disnaiss  the  said  appeal,  and  confirm  the  said  rate." 
—  Loan Mansfield  now  delivered  the  opinion  of  the  Court: 
Cases  of  this  kind  depend  upon  the  particular  nature  of  the 
respective  hospitals ;  each  stands  upon  its  own  distinct  circum- 
stances;  therefore  no  general  consequences  will  arise  from  the 
determination  of  this  particular  case.     The  land  tax  differs  from 
theooor^  tax;  the  landlord  who  receives  the  rent  is  tq  pay  the 
liQu  tax,  but  the  poor's  tax  is  payable  by  the  occupiers  ;  there- 
fore the  rating  hospital  lands  to  the  land  tax  is  not  applicable  to 
the  present  question.     The  occupier  ought  to  be  rated  regularly 
by  name ;  but  in  the  present  case,  it  is  more  than  a  mere  defect 
in  form.    The  fault  in  form  here  arises  from  the  essence  of  the 
tlttog;  for  if  they  cannot  fix  upon  some  particular  person  who 
loay  properly  be  rated  as  occupier  of  this  building,  it  follows,  as 
A  i^coeasary  consequenpe,  that  no  rate  can  at  all  be  made  upon  it. 
^  to  the  argument  that  has  been  urged  in  support  of  the  order, 
''  that  a  proprietor  of  lands  or  houses  cannot,  by  his  own  private 
**  voIuDtary  act,  discharge  such  his  property  from  payments  legally 
I'dve,  to  other  persons  upon  and  out  of  it,"  it  does  not  hold  true 
in  fact ;  for  this  rate  payable  to  the  parisli,  as  well  as  several  other 
psyments  arising  from  property  and  chargeable  upon  it,  does  and 
must  depend  upon  th^  will  of  the  proprietor.     The  owner  of  a 
^^ouse  may,  if  he  please,  pull  it  quite  down,  and  convert  it  into  a 
^ft.    The  owner  of  lands  may,  if  he  please,  suffer  them  to  lie 
Wren  and  unoccupied.    Tithea,  and  the  right  of  them,  vary 
SGcording  to  the  different  species  of  the  produce  of  the  land  ;  yet 
^  landholder  may  sow  it,  or  plant  it,  or  use  it  in  the  manner  he 
lies  best,  or  even  not  at  all  if  he  so  chooses.     The  ^naterial  ques- 
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don  io  this  caBe  is.  Who  can  be  named  and  charged  as  the  oocu* 
pier  ?  There  are  only  three  sorts  of  persons  that  occur  to  me.  If 
they  can  find  any  others  who  may  be  properly  chained  as  occu- 
piers, such  other  persons  will  not  be  included  in  or  aroctedby  the 
opinion  which  we  now  give.  The  opiy  persons  that  I  can  think 
of,  are,  1st,  the  five  lessees, ;  2dly,  the  servants  attending  this  cha« 
rity  ;  and,  Sdly,  the  poor  mad  persons  who  are  the  objects  of  it. 
First,  As  to  the  lessees,  mere  nominal  trustees  cannot  be 
esteemed  occupiers,  or  rated  as  such.  Besides,  these  lessees  are 
(a)  s  Burr.  expressly  excluded,  by  a  special  proviso  (a  )  inserted  in  tlie  lease, 
1056.  from  converting  the  building  to  any  other  than  this  special  use, 

and  the  lease  is  to  determine  and  become  void  if  they  do. 
They  are  so  far,  therefore,  from  being  occupiers  of  it,  that  they 
are  merely  nominal,  mere  instruments  of  conveyance,  and  have 
no  more  interest  in  the  thinff  than  the  crier  of  the  Court  of  Common 
Pleas  has  when  he  is  named  as  the  last  vouchee  in  a  common  reco- 
very. — -  Sbcondly,  As  to  the  servants  attending  this  charityy  they 
(6)  Vide  ante^  are  not  in  a  like  situation  with  the  oflScers  of  Chelsea  Ho^Ual  (^), 
pi.  154.  Qp  Qf  (ii^  other  charitable  foundations  that  have  beep  mentioned 

at  the  bar,  where  there  are  large  distinct  apartments  appropriated 
to  the  use  of  the  respective  officers,  wherein  they  and  their 
families  reside.    Those  officers  are  not  charged  as  servants  of 
such  hospitals,  or  as  inhabitants  and  occupiers  of  the  ordinary 
rooms  and  lodgings  therein,  but  as  having  separate  and  distinct 
apartments,  which  are  considered  as  their  dwelling-houses.    The 
cases  that  have  been  determined  by  the  judges  relating  to  the 
window  tax  are  uniform  in  rating  officers  of  hospitals  for  their 
distinct  apartments  ;  but  in  this  hospital  there  are  neither  any  such 
officers  nor  any  such  apartments  as  were  in  those  cases  determined 
to  be  rateable.    If  the  first  of  these  orders,  which  rated  Joseph 
Mansfield  as  the  occupier  of  the  hospital,  had  stood  as  it  was  ori« 
(c)See8Bnrr.  ginally  drawn  up,  without  being  afterwards  altered  (i;),   and  if 
1054.  Man^ld  had  actually  had  a  separate  and  distinct  apartment  in  it, 

(which  is  not  now  pretended,)  yet  certainly  he  could  not  have 
been  rated  for  any  thing  more  than  his  own  particular  and  distinct 
apartment :  however,  that  matter  ceases  now  to  be  any  part  of 
the  case,  there  being  no  foundation  by  the  new  order  to  ground 
such  a  question  upon.  —  Thirdly,  As  to  the  poor  miserable 
wretches  who  are  tne  unhappy  objects  of  this  charity,  it  would 
be  too  gross   to  conceive  them  to  be  proper  persons  to  be 
rated  to  the  relief  of  the  parish;    therefore  it  is  unnecessary 
^     to  say  any  thing  on  this  head  ;  and  the  rather,  as  it  appeared  so 
very  unreason^le  to  the  counsel  themselves  who  argued  in  sup- 
port of  the  order,  that  they  gave  it  up.     And  if  no  person  can  be 
found  who  is  rateable  to  this  tax,  it  follows,  by  necessary  conse- 
quence, that  there  can  be  no  rate  at  all ;  .therefore  the  order  moat 
be  quashed,  {d) 
Woods  con^  158.  Rexy.  Minehin'Hampian,  H.T.  2G.3.  SJ9«rr.ld08*  — 

siting  of  S.  S,  was  owner  and  occupier  of  two  hundred  and  fifty  acres  and 

*"h^Si^'  upwards  of  wood-land  in  M.  H. ;  the  wood  consisted  chiefly  of 
do^woodis'left  heech,  and  some  oak  and  ash ;  there  was  no  coppice-wood ;  and 
far  Btandanls,     ^®  underwood  was  left  to  grow  as  standards.    Great  quantittet 

are  not  ntcable. 


(d)  See  Harrison  o.  Bullock  and  the  limits  of  an  hoapital  appropriated  to 
ot!iera,Hil.  SSG.S.  lH.Btac.68.  where  an  officer  of  the  hospital  for  tlie  thne 
it  waa determined,  that  a houie  within    being, ta not  aiacwable  to thelaad  cas. 
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'    of Mcb  beech-wood  had  yearly  been  cut  and*  sold  by  S^  partico* 

ktly  m  t{ie  two  last  years,  forty  or  fif^y  cords  .each  .year,  for  fire* 

I    wood,  of  the  value  of  from  twenty-three  shillings  to  twenty-six  a 

I    conL   AH.  the  wood  so  cut  for  cord-wood  was  of  thirty  years 

groirtb,  or  upwards ;  and  some  of  sixty  or  eighty  years ;  and^ 

geaendlj,  from  ten  to  twenty  inches  square.     Many  of  the  lairgest 

beech  trees  cut  in  such  wood,  were  sold  as  cord-wood  and  faggota 

for  fire-wood ;  and  the  others  for  making  gun-stockS|  saddle-trees, 

cvd-boardB ;  and  some  part  for  building.    Pigs  were  let  run  in 

the  woods,  for  the  eating  of  the  masts,  for  wmch  the  proprietor 

had  a  pecuniary  profit*     Twenty  pounds'  worth  of  such  wood  is 

'    loldforfire-wooa  to  twenty  shillings' worth  sold  for  any  other 

purpose.    In  the  last  year  there  was  a  clear  fall  of  three  or  four 

seres.  The  Sessions  were  of  opinion,  that  such  wqods  were  not 

niesble  to  the  poor's  rate.    It  was  contended,  that  these  under- 

voodi,  as  being  **  saleable  undertnoods^**  within  the  express  words 

vt^Eliz.  C.2.  were  rateable,  thoueh  some  part  of  the  produce  of 

tlie  two  huudred  and  fifty  acres  had  been  used  for  buuding :  for 

it  is  stated  that  twenty  pounds'  worth  was  sold  for  twenty  shil- 

liogs'  worth  used  in  building.    But  on  the  other  side  it  was  insisted, 

tm  beech  was  esteemed  timber  in  that  country,  and  that  it  ought 

to  have  been,  and  was  intended  to  have  been  so  stated.    The  case 

vttsent  down  again,  and  on  the  Sessions  finding  that  by  the  cus« 

torn  of  the  country  where  the  aforesaid  beechf  oak^  and  ash  trees 

^ow,  BEECH  is  timber,  the  order  of  Sessions  was  affirmed. 

159.    The    Smelting    Company   v.    Richardson,  M»  T.  S  G.  S.  Lea^-mmes,  0»^ 
^Burr,  1341.  —  Trespass  for  taking  a  distress,  and  verdict  for  Umiom  of  which 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  question,  wnoient,birt 
*  Whether  the  plaintiffs,  who  were  lessees  of  certain  lead-mines  pmtofiSii^ 
^  io  the  parish  of  A^  in  the  county  of  C,  and  who  paid  no  rent,  nuaed,  m  noi 
**  but  only  a  certain  part  of  the  lead  ore  gotten  thereout,  were  nteahl»  to  th« 
**  liable,  m  respect  of  the  said  lead-minesy  to  be  rated  to  the  re-  V^'^- 
"  &f  of  the  poor  ?"     And  it  was  agreed,  that  it  must  be  deter-  ?•  ^'  }  ^^  ^^ 
Buoed  upon  the  general  question,  Whether  lead-'tnines  are  rateable  Qowp.  48U 
to  the  poor  ?  —  Lord  M ansfibld  :  The  words  of  the  43  Eliz.  c.  2.  Cald.  1^5.  *ssi« 
^  cod-miiiesy  not  mentioning  any  other  kind  of  mines ;  and  that 
tt  equal  to  an  express  exception  or  exclusion  of  all  other  mines ; 
^  coal-mines  are  not  lead-mines,  tin-mines,  copper-mines,  iron- 
B^ines,  or  any  other  but  coal-mines,  and  there  were  at  that  time 
other  mines  in  this  country.     Theft  other  mines  are  governed  by 
pvticular  laws  (a) ;  the  worker  of  them  is  not  always  the  owner  ^a)  8m  upoo 
of  the  soil ;  the  particular  laws  of  them  give  the  right  of  work-  this  subject, 
^}  under  certain  regulations  and  conditions,  to  other  persons  ^  ^"^  ^9* 
than  otrners  or  lessors,  or  persons  having  any  right  of  property  c^^^^f^^Lg 
^  them.    This  alone  might  be  a  sufficient  reason,  to  except  ,them  i  J^;  k^     ' 
^  of  this  act  of  parliament.     And  as  there  may  be  a  reason  for  i  Rol.'Ab.  547. 
the  strict  letter  of  the  statute,  and  none  appears  for  extending  it  a  BinalljoctaTo  - 
^ond  the  letter,  we  have  no  ground  or  authority  or  pretence  for  ▼ol«me»  •*  I^w» 
flting  it  that  extensive  construction,  nor  is  there  any  foundation  *l^^^^  ^JwiSl 
tor  imagining  that  the  legislature  meant  so.     And  the  fact  upon  JT^Antiboritj 
^ficates  (though  the  certificates  do  not  exactly  concur  upon  at  Truro, 
<^7  particular)  appears  to  be,  '*  that  lead-mines  are  not  rated  i8Sept.l75S; 
"  throughout  England^  and  particularly  in  DerbyshirCf  Somerseir  '^^  it«tot# 
"sAirc,  and  Comwfl///"  and  my  brother  Adams,  who  was  desired  l^Ow.UcW. 
^y  us  to  inquiry,  gives  the  same  account^  upon  his  return  from  the 
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Western  ctrcuiti  with  regard  to  the  tin-miaes  in  CamwM,   I  an 
now  keeping  clear  of  inhabitancy,  which  is  no  part  of  thk  caw; 
for  these  persons  are  not  rated  as  inhabitants,  but  only  as  leaseei. 
—  DsNNisoN  J.    In  4S  Eliz.  r.  2.  coal-mines  are  put  as  an  except 
tion  ;  not  as  an  example  ;  and  the  specifying  them  excludes  other 
sorts  of  mines.  — -  Wilmot  J.     Lead-mines  and  coal-mines  easeo- 
tially  differ  as  to  the  expence  of  finding,  though  not  so  much  in 
the  expence  of  working.    There  is  infinite  expence  and  uncer- 
tainty m  finding  iead-mines ;  they  are  governed  by  particular  laws; 
and  the  finder  is  obliged  to  pay  certain  proportions  to  the  owner 
of  the  land.  Therefore  it  is  reasonable  that  lead-mines  should  not 
be  put  upon  the  same  foot  with  coal-mines ;  because  there  is 
much  greater  risk  in  the  search  after  them,  even  so  much  that  a 
man  may  be  ruined  by  it  instead  of  succeeding.   The  legislatore 
have  not  in  this  statute  mentioned  Iead-mines,  but  only  ^  cod' 
*^  tnineSi**  and  expressio  unius  est  exdusio  alierius  :  there  is  no  rea- 
son to  think  they  meant  to  include  them  ;  I  think  this  is  confinned 
by  t^  act  of  31  Eliz.  c.  ?•  §  5.  against  the  erecting  and  maintain- 
ing of  cottages,  which  excepts  **  cottages  for  the  habitation  of 
'<  workmen  and  labourers  in  any  mineral  works,  coal-mines,  qoar- 
**  ries,"  &c. ;  so  that  when  they  had  it  in  contemplation,  they  spfr 
cified  them  particularly ;  therefore  I  am  clear,  that  this  act  of 
4S  Eliz.  c.  2.  does  not  extend  to  lead -mines.  —  The  fostea  was  de- 
livered to  the  plaintifls.  (a) 
Anofficerofthe       160.  Rex  v.  Shalfleet,  T.  T.SG.S.  M5S.  — The  case  stated, 
SaU-^ffice  IS       that «/.  the  appellant  to  the  rate,  inhabits  a  tenement  in  the  pariifa 
wot  K»ble  to  be    ^,f  ^^^  ^^^^  jg  ^^  officer  appointed  by  His  Majesty's  Comraissionefs 

^w  i^raLct  ^  ^®  Sali'iMce  for  the  the  purpose  of  superintending  the  salt- 
5fMs  foiiwy/  works  carriea  on  in  the  parish  aforesaid ;  for  which  he  receives  k 
S.C.  4  Burr,  salary  of  40/.  per  annum,  by  monthly  payments  from  the  goTern- 
9011,  8019.  ment,  and  is  removeable  by  the  Commissioners  at  pleasure;  that 
Cfl^.  154. 331.  the  salt-works  which  he  superintends  have  been  and  are  assessed 
951.355.  bQtii  to  the  land-tax  and  poor's  rates,  and  have  constantly  paid 

such  assessments ;  that  it  appears  to  the  Court  of  Sessions,  that 
such  officers  have  been  assessed,  and  have  paid  to  the  laini-taX) 
but  it  does  not  appear  that  before  this  time  they  were  ever  rated 
to  the  poor ;  and  that  the  said  «/.  is  rated  to  the  poor  the  sum  of 
Ss.  \0d.  for  his  said  salary.  The  Court  of  Sessions  determined, 
that  he  was  not  rateable  for  ^  salary,  and  quashed  the  »(£• " 
Lord  Mansfield  delivered  the  opinion  of  the  Court  a  few  day* 
after  the  agument,  viz.  This  being  a  case  of  general  and  extensive 
consequence,  we  took  time  to  consider  of  it,  though  I  had  no 
doubt  upon.  it.  The  man  is  rated  for  his  s^ary  only;  for  a  spe- 
cific species  of  property  which  is  not  within  the  words  or  mean- 
ing or  the  act.  Tithes,  coal-mines,  &a  are  within  the  words  « 
the  act,  and  nothing  is  within  the  meam'ng  of  these  words  hot 
personal  property,  and  personal  property  is  the  surplus  of  a  mas'* 
estate  and  efiects,  after  payment  of  debts,  the  maint^ance  of  h» 
.  family,  and  necessary  expences.  This  is  not  stated  to  be  personal 
propertj ;  but  the  man  is  stated  to  have  beai  rated  for  a  spednc 
thing,  his  salary  only.  The  earnings  of  servants,  fees  of  profea^ 
sion  might  as  well  be  rated.  We  are  therefore  of  opinion,  that 
this  is  not  such  a  species  of  property  within  the  intention  of  the 
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act,  at  esn  be  rated  to  the  relief  of  the  poor  as  perponaJ  property 
]jiog  within  the  parish.  —  The  order  of  Sessions  CQQfirmedl  aad 
the  mte  quashed. 

i61.  Case  of  the  Oavemors  of  St.  Bartholomeu)*t   Hospital^  A  ooavoba- 
7. r. 9 G. 3. -i—  St.  'BarthdometDs  Hospital  was  dissolved  ia  the  '^on, u  the 
tmie  of  Henry  the  Eighth,  who  granted  in  the  SOtb  year  of  his  go?cniora  cfSt. 
reign  to  the  mayor,  &c.  of  London  all  the  late  hospital  of  St.  B. ,  ^^1^"^!^ 
tad  directed,  that  it  should  thereafter  be  used  for  the  poor ;  and  be  ntad  tot]b!i 
diitaU  the  said  hospital  should  be  part  of  the  parish  of  St.  B.  the  poor;  for  the 
Ltuf  and  did  incorporate  the  parsonage-house  and  parish-churdi  memben  of  it 
•T  St,  B.  with  all  tithes,  &c.  to  the  mayor,  &c.  for  their  own  use.  ^°<*  beooo. 
After  the  fire  of  Londw^  several  houses  and  shops  were  built  in  "J^^  ••  ***^ 
thehoipital  for  the  convenience  of  the  citizens  of  London^  and  ?^*4n 
the  inhabitants  thereof  were  then  first  charged  to  the  poor^s  rates.  3435.     *''^* 
Is  173(^  the  old  building  of  the  hospital,  and  some  of  the  said  Cofrp.  83. 
hooKs  and  shops,  were  pulled  down,  m  order  for  rebuilding  the 
hotpitaJ,  and  there  has  since  been  erected  an  elaboratorvi  and 
firar  large  piles  of  buildings ;  one  of  which  contains  an  haJl  and 
other  rooms  and  offices  necessary  for  the  meeting  of  the  govern 
non,  a  bouse  for  the  clerk,  and  an  apartment  tor  the  steward  1 
tbe  other  three  are  used  for  wards  for  the  poor  and  their  nurses 
mIj.   In  1745,  the  officers  of  the  hospital  were  first  charged  to 
the  pooKs  rates,  which  have  been  paid  ever  since.     In  1757  the 
foortb  pile  was  erected,  and  has  been  charged  to,  and  paid  to  the 
poor^f  rate  evei^  since.    In  1766,  the  quadrangle  being  completed, 
^  goremors  pulled  down  nineteen  houses  to  make  an  area  for 
tlie  laid  building.     The  governors  were  now  charged  to  the  poor's 
lates  the  same  money  for  the  area  which  had  been  paid  for  those 
booies :  from  this  rate  they  now  appealed.  —  Bt  thb  Court  : 
Ae  governors  cannot  be  considered  as  the  occupiers  of  any  part 
of  the  hospital,  and  as  they  can  be  chargeable  to  the  poor  in  no 
otl^r  capacity,  this  rate  roust  be  quashed.  —  Yates  J.     Before 
^e  43  Eiix*  c.  2.  no  persons  could  by  law  be  compelled  to  contri- 
I^Bte  to  the  r^ief  of  the  poor,  and  persons  are  now  compellable 
by  that  statute  only,  which  enacts,  that  every  inhabitant  and  oc« 
copier  of  lands,  &c.  shall  be  taxed.    Now  a  corporation,  which  is 
s  body  in  contenaplation  of  law  only,  which  cannot  be  seen,  or  do 
>»y  act  but  by  attorney,  cannot  be  an  inhabitant  or  occupier  of  1050,  loea, 
!^.  [a)    The  statute,  which  gives  a  right  to  inspect  rates,  gives  ^)  Sed  vide 
it  only  to  inhabitants;  none  therefore  can  be  charged  but  those  Rexti.Gaidner, 
who  may  be  inhabitants.  —  Rate  quashed,  (b)  pou,  pL  167. 

161  Rex  V.  Justices  of  Canterbury^  M*  T.  9  G.  S.  —  Solicitor*  Penonal  pro. 
^tNisAL  moved  for  an  information  against  the  justices  of  C,  for  pwtyiiritMlito 
oot  rating  personal  property  throughout  the  town,  when  it  ap«*  within  the 
P«ared,that  they  had  rated  the  rectors  and  vicars  for  their  tithes;  ^^^J^^SL 
ttd  for  refusing  a  special  case,  to  take  the  opinion  of  the  Court  ^^ 
of  King's  Bench.    The  only  ground  upon  which  it  was  contended  s.C.*mcntloaed 
tbat  they  were  criminal  was,  that  the  act  of  parliament  directs  4  Burr.  901 4w 
penoDal  property  to  be  rated,  and  thev  were  therefore  bound  to  in  matgin. 
f>te  it,  and  had  offended  against  the  law  in  not  doine  it.  —  The 
iB&nnation  was  revised ;  but  Lord  Mansfield  said,  To  be  sure^ 
pcn(mal  property  is  within  the  act  of  43  Eliz.  c»  2.,  and  yet  it  is  al- 
nuMt  impossible  to  rate  it,  for  it  would  be  compelling  persons  to 
^<cover  their  debts.  —  The  other  three  Judges  declined  giving 
their  opinioni  whether  personal  property  or  stock  in  trade  is  rater 
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But  the  firfh> 
perfy  mufkbe 
Tisiblc,  liqul- 
dsted«8iid  as- 
certained, not 
CBSual,  fluctuat- 
ing, and  uncer- 
tain* 

S.C.  4  Burr. 
St290. 


(a)2Bul8t.S54. 
Ld.  Ilay.  12^0. 
Carth.464. 


The  ffoJUt  of  a 
fair  are  not 
liable  to  be  as- 
sessed to  the  re- 
lief of  the  poor. 
See  Caldecoty 
p.  1 55*  and 
Rex  V.  Rebowe, 
pod,  pi.  166. 


{ft)  See  this  part 
of  the  case  ixnlti 
pi.  125. 


Jhe  Court  will 
nqt  determine 
ao  geperal  a 
question  as 
whether  all 
stock  in  trade 


able ;  but  all  concurred  in  discharging  the  rule,  but  granted  a 
rule  %t  a  mandamus. 

163.  In  H.  T.  9G.3.  motion  for  a  mandamus  was  made  to  di- 
rect the  justices  of  C  to  rate  every  inhabitant,  parson,  vicar  and 
others,  and  every  occupier  of  lands,  tenements,  tithes  impropriate, 
&c.  in  the  said  city  and  parishes  thereof,  in  equal  proportions. 
The  affidavit,  on  which  the  motion  was  made,  stated,  that  there 
are  persons  in  the  city  who  have  personal  estates  and  stock  in 
trade,  and  many  inhabitants  who  carry  on  considerable  busioen 
there,  who  were  not  rated  ;  but  it  did  not  specify  any  particular 
persons,  or  name  aby  species  of  business.    The  rule  was  there^ 
fore  discharged.  —  But  Yates  J.  said,  that  the  general  questioii 
aimed  at  in  the  argument  of  this  case,  does  not  seem  to  have  been 
decisively  determined  ;  but  it  does  not  appear  here,  that  the  per- 
sonal estate  and  stock  in  trade  are  clear,  liquidated,  ascertained 
personal  estate  and  stock  ;  so  that  there  was  not,  in  his  opinion,  a 
proper  foundation  laid  for  granting  this  rule.  —  Aston  J.  thou^ 
there  was  great  difficulty  and  guess-work  in  taxing  personal  pro- 
perty and  stock  in  trade  ;  and  that  it  was  scarcely  practicable  to 
ascertain  the  true  quantum  of  either.     No  case  decides  that  it  is 
rateable,   and  probably  the  43  Eliz.  c.  2.  did  not  intend  that  it 
should  be  so.     He  declared,  however,  that  he  gave  no  direct  opi- 
nion on  this  point.  —  Willbs  J.  also  declared,  that  he  should  give 
no  obiter  opinion  about  personal  property  or  stock  in  trade  being 
liable  to  be  rated.     Yet  he  intimated,  that  long  jcontrary  usage 
ought  to  go  a  great  way  towards  overturning  any  old  dictum  (a) ; 
and  that  if  they  were  liable,  they  ought  at  least  to  be  visible,  li- 
quidated, and  ascertained  ;  not  casual,  fluctuating,  and  uncertain. 
—  Lord  Mansfield  was  absent,  (b) 

164.  Rex  V.  Brogravcy  M.  T.  10  G.  3.  4  Burr.  2^91. —  A  rate 
was  made  for  the  relief  of  the  poor  of  the  parish  of  fF.,  in  which 
the  defendant  B.  was  assessed  at  160/.  3^.  9^.  per  annum^  whereof 
3/.  15^.  is  charged  for  the  profits  of  a  fair  hela  once  in  every  yetr 
in  the  said  parish.  Against  thxs  assessment,  and  for  inequaliiy 
throughout  the  whole  of  the  rate,  B,  appealed  to  the  Sessions, 
and  objected  that  he  was  rated  S/«  IBs.  for  the  profits  qfthejavr 
in  the  said  parish  (which^  upon  evidence,  appeared  to  be  let  by 
him  to  one  F.,)  and  also  that  M.,  who  occupied  about  seven  acres 
of  land  as  tenant  to  the  appellant,  was  not  rated  for  such  land. 
The  Sessions  thereupon  ordered  the  assessment  for  the  profits  of 
the  fair  to  be  struck  out,  and  assessed  Af.  for  the  seven  acres  of 
land.  A  rule  was  obtained  to  show  cause  why  this  order  of  Ses- 
sions should  not  be  quashed  (6),  on  the  ground  of  inequality  in 
other  parts  of  the  rate.  But  no  objection  was  made  as  to  the 
profits  of  the  fair  not  being  rateable ;  and  af^er  argument,  the 
rule  was  discharged,  and  the  order  of  Sessions  affirmed. 

165.  Rex  V.  Whitney,  E,  T.  10  G.  3 Upon  the  appeal  of  2). 

against  a  rate  made  for  the  relief  of  the  poor  of  W.^  the  cause  of 
appeal  was,  For  that  there  were*  within  the  said  parish  many 
manufacturers  of  blankets  and  other  traders  who  employed  there 
many   servants   and  apprentices,  and   such   manufacturers   and 


(6)  Sir  James  Burrow,  in  bis  report  *<  very  nearly,  if  not  quite  settled,  thti 

of  this  case,  mentions  Rex  v.  Overseer  <<  a  tradesman   is  noi  rateable  to  tbe 

of  Ringwood,   28  June    1775,     "in  «  poor-tax  for  his  stock  In  trade.**    See 

"  which,"  says  he,  «*  it  seems   to  be  Rex  v,  Ringwood,'|wsf,  pi.  168. 
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traders  were  not  assessed  in  tb^  said  rate  for  their  stocks  in  trade*  be  or  be  not 
The  Sessions  being  of  opinion  Uiat  sipck  in  trade  ought  in  all  cases  rateable  to  the 
to  be  rated>  quashed  the  rate,  subject  however  to  the  opinion  of  P^*^* 
tiic  Court  of  King's  Bench  on  the  following  facts :  There  had  long  ^gg^^  ®""* 
been  many  such  manufacturers  and  traders  within  the  parish^  who  s.C.  2.B].Rep. 
bid  been  constantly  assessed  to  the  land-tax  for  their  respective  709. 
itocks  in  trade,  but  none  of  them  ever  cluu'ged  to  the  relief  of  Coirp. 565.61  a. 
iheooor,  on  account  of  such  stock.     The  said  manu&cturers  and  ^^^*  ^^^>  ^^^ 
tndera,  and  all'other  occupiers  of  lands  and  houses  in  the  parish^ 
Itad  been  and  were  constantly  assessed  in  this  and  all  former  rates 
for  tbe  relief  of  the  poor,  as  well  as  to  the  land-tax,  for  the  lauds 
and  houses  in  their  respective  occupations.  —  Lord  Mansfield  : 
This  matter  does  not  come  before  the  Court  in  a  proper  manner. 
It  ought  to  come  on  by.  a  complaint  of  some. one  who  is  rated  for 
someirhat  which  he  thinks  not  rateable.    The  Court  will  not  give 
SD  opinion  on  every  general  question  which  the  Stesions  may' 
think  lit  to  bring  before  it.     If  this  Court  should  determine  so  JUx  v.  Ring. 
vague  and  general  a  question,  as  whether  stock  in  trade  be  rate-  wo»d,jNx<>pl.- 
able,  irithoat  any  distinctions  or  enumeration  of  particulars,  it  ^^* 
would  sow  the  seeds  of  dissension  all  over  the  kingdom.  —  Aston  J. 
Tbe  Justices  being  of  opinion  that  all  stock  in  trade  ought  to  be 
nted,  should  have  put  on  the  rate  each  man  whom  they  thought 
rateable,  and  should  have  said,  for  such  stock  (particularising  it) 
so  much.     If  such  person  thought  himself  aggrieved  he  might 
We  removed  the  order  by  certiorari, — Willes  J.    I  think  thia 
state  of  the  case  too  general. .  One  thifis;  the  justices  have  said  in 
it  which  cannot  be  true,  viz.  that  stocknn  trade  ought  in  all  cases 
to  be  rated :  4n  some  cases  it  may  be  rateable,  in  others  not.  -^ 
Blaccstone  J.  (a)     1  think  this  order  bad  in  matter,  form,  and 
circumstances.     It  is  no  where  said,  unless  it  can  be  taken  by  im- 
plication, that  there  is  any  stock  in  trade  in  IV»   The  Court  might 
iofer  that  a  tradesman  must  have  stock)  but  not  a  manufacturer,^^ 
Tlie  order  was  quashed. 

166.  Rexy.Rebotoe  (b),  M.T*  12  G.  3.  — King  Charles  grejited  The  profits  of 
by  patent  to  R.  liberty  to  erect  light-houses  at  H.;  and,  towards  ali^ht-fiouseare 
thcnuuDtenance  of  them,  certain  tolls  and  duties  payable  by  all  ^^^^^^^^^ 
ibtps  passing  or  coming  into  that  harbour:  in  pursuance  of  this  sx^Lofft??* 
authority,  two  light-houses  were  erected,  which  the  defendant  Cowp.  583. 
daimed  under  this  grant  and  subsequent  letters  patent.     The  Cald.  155.351. 
dudes  he  received  amounted  yearly  to   1400/.,  but  only  part  (&)  see  Rex  «• 
thereof  were  received  at  the  port  of  H.,  the  rest  at  many  different  lynemouth, 
P^rtsin  the  kingdom.    The  collections  were  casual,  as  ships  pass  poUfph  225. 
^7  or  come  into  the  harbour,  and  there  was  no  other  advantage 
^og  from  the  light-houses.      The  defendant  occupied  these 
^^huhouses  by  two  men,  k^pt  in  his  pay  to  light  and  attend  the 
we  and  lanfps  from  sun-set  to  sun-rising,  who  took  watch  and 
watch,  and  had  a  bed  or  beds  in  the  larger  light-house  to  lie  on 

(a)  Sec  the   case  of  Rex  v.   Hill,  passing  of  bis  patent,   Yates  J.  express- 

^^^*per,  619.  where  jitlon  J.  is   re-  ed  a  wish  to  remove  from  tlw  Jitltg's 

^^M  to  have  said,  that  Rex  ▼.  Whitney  Bench  to  the  Common  Pleas,  to  which 

•  inaeciiTately  reported  in  JBott  in  res-  Mr.  Blacksione  consented ;  but  on  tlie 

f^  to  what  YuUs  J.  is  there   men-  death  of  Yaiet  J.  in  the  Easier  Vaca^ 

^'^^  to  have   said.     Mr.  Blacksione  turn    following,    Mr.  Blackstone    was 

«%  appointed  a  Judge  of  the  Common  appointed  to  his  original   destination,. 

-'^  on  the    death  of    Clive  J.    in  the  Common  Pleas,  -^  See  Fref.  to  fiU 

^*^  Term,  1770  s  but  previous  to  the  Rep.  xiz.                                               4 
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leiiedofbndi 
In  fee  for  their 
own  profit,  are 
within  the 
meening  of 
43£lis.  C.2. 
inhaiUaniM  or 
€ceupien6i 
such  lands ; 
And,  in  respect 
thereof,  liable 
in  their  corpo- 
rate cqpooily  to 
be  rated  to  the 
poor. 

Gald.  153. 156. 
1  T.  R.  68. 

(ft)  See  Rex  o. 
Sculcoates, 
ofitefpl.  101. 


altbrniitely ;  and  in  the  day-time  clelOi  tfae  two  honaes,  and  carry 
in  fuel.  R.  did  not  reside  io  the  paridh,  nor  was  otherwise  aii 
occupier  there  than  as  ahove.  He  was  rated  foi^  the -light-houses 
in  the  same  proportion  to  the  land-tax  as  to,  the  poor's  rate*  The 
Sessions  was  of  opinion  that  he  ought  to  he  rated  and  assessed 
towards  the  relief  of  the  poor  of  S.  N.  in  remect  of  the  said 
light-houseS)  and  duties  collected  and  paid  as  aforesaid. — Lord 
Mansfield  :  They  have,  properly  speaking*  rat^  the  fire  and 
the  profits  arising  nt>m  the  house :  the  pantheon,  play-house,  and 
other  places  of  public  amusement  are  rated,  I  suppose,  but  not 
for  their  profits.  We  will,  however,  consider  of  it ;  but  it  seems 
to  me  at  present  that  these  duties  a^e  not  rateable.  —  Lord 
MAwisviBLD :  We  took  some  time  to  consider  the  case  of  i2«6otDe, 
and  are  all  of  opinion,  that  he  ought  not  to  be  rated  for  the  tolls. 
This  property  is  not  in  the  parish.  They  have  not  rated  the 
house,  but  they  have  rated  the  tolls,  (a)  The  tolls  are  not  locally 
situated  in  the  parish^  and  therefore  not  rateable  tliere. 

167.  Rex  ▼.  Gardner  (b),  T.  T.  U  G.  S.  Cotop.  79— The  sub- 
stance of  the  case  stated,  That  G.,  buraar  ot  CaUiarine  HeU^ 
Cambridgef  appealed  from  a  poor's  rate,  whereby  he  was  charged 
the  sum  of  22.  l&s,  for  SSl.per  annum.  That  about  the  years  1754 
and  1755,  the  masters  and  fellows  of  the  said  college  purchased 
five  houses  in  the  parish  of  Si>  Botdph^  of  the  annualrent  of  55^.; 
and  being  so  seised  thereof,  pulled  them  down,  and  converted  the 
ground  upon  which  they  formerly  stood,  in  the  first  place,  to- 
wards erecting  twelve  apartments  for  the  reception  of  six  fdiowa 
and  six  scholars,  upon  thS  foundation  Of  Mr.  Ramsden  ;  that  this 
building  adjoined  the  old  college,  but  had  never  b^lh  inhabited ; 
that  another  part  was  taken  into  the  master's  garden ;  that  about 
140  feet  in  length  of  the  college  wails  together  with  the  gates* 
stood  upon  another  part  which  was  taken  into  the  college  court, 
and  indosed  by  the  walls :  a  part,  between  the  College  walls  on 
the  outside  and  the  street,  was  appropriated  towards  making  an 
area,  and  planted  with  trees  for  ornament ;  and  on  the  residue 
were  erected  two  houses  adjoining  to  each  other,  one  inhabited 
by  the  college  butler  and  nis  family^  the  odier  by  the  college 
porter,  both  without  the  college ;  the  former  having  no  commu- 
nication with  it,  but  through  the  latter  there  was  an  entrance  for 
the  society  to  come  into  the  college  after  the  gates  were  shut. 
That  both  the  butler  and  the  porter  had  \he  entire  use  of  their 
respective  houses,  without  the  college  intermeddling  therewith, 
and  took  in  lodgers  and  boarders.  That  afler  the  houses  were 
pulled  down,  the  rates  and  taxes  of  the  parish  ceased ;  and  from 
1761  to  1769  no  rates  or  taxes  were  paid  by  the  masters  and 
fellows;  that  the  parish  then  assessed  the  college  to  the  land-tax 
at  the  rate  of  S5i.  a  year  rent  for  the  premises.  Thai  the  mastef» 
Ac.  paid  the  same  fVom  that  time ;  that  at  the  same  time  the  parish 
rated  them  for  the  premises  to  the  poor-rate  for  55l.  in  the  same 
miiDer  as  in  the  rate  is  set  forth.     That  the  said  Gardner  now  is, 


(a)  In  a  manuscript  note  of  this  case  Tlierafoiv  there  is  probddy  sons  in- 

in  the  possesion  of  Mr.  DtAt^km^  it  is  accuracy  in  the  aocoont  givea  ef  ttes 

ezpready  stated,  that  the  Court  observed,  ease  in  Hex  o.  WaveU,  onfa^  pi.  US. 

that  ft  was  not  set  ibrth  in  the  case  that  Seetoothe  R^ortof  S.C.  in  LoSft,T7. 

Mxme  vrBknMfiprike  Jbuse,  but  only  Vhich  agrees  with  the  note  fan  Douglai. 
for  the  toUs:    Dougl.  US.  m  notii. 
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ad  at  the  wa^  time  of  makiog  the  rates  was,  banar'  of  the  uiA 
coUege.  Thb  Court,  therefore,  is  of  opinion,  that  the  said  Hktc  of 
MMfmient  as  to  all  persons  named  therein  (except  the  said  G.  for 
the  msiter  and  fellows)  should  be  confirmed,  ana  as  to  the  assess* 
nent  on  G.,  that  the  same  should  be  amended  by  striking  out  the 
laid  charge  on  htfn,  and  rating  the  master  Budjellows  for  the  said 
pcemiKSi  except  such  part  as  is  taken  in  for  the  new  buildings  for 
ttx  Mows  and  the  scholars,  in  the  proportion  following  :  — 

£  i. 
The  Reverend  Dr.  PrescoUf  master  of  the  said  col-  )      i     /% 


-} 


lege,  for  part  of  his  garden,  -  - 

The  master  and  fellows  for  the  house  erected  for  I      a     rk 

the  butler, J     *    ". 

Ditto  for  ditto  for  the  porter,  -  -        -  8    0 

Ditto  for  ditto  for  the  rest  df  the  premises  added  1 

to  the  college  court,  and  for  part  of  an  area  to  >   43  15 

the  college,  -  -  -         .         -  j 

LoKo  Mansfield  :    This  is  a  question  of  great  consequence ; 

aod  the  usi^  under  the  statute  of  the  43  Eliz.  c.  2.  is  very 

naterisl;  for  great  care  must  be  taken  to  get  at  certainty  in 

detenoinations,  and  to  avoid  overturning  settled  practice.      It 

was  that  consideration  which  made  me  ask,  how  the  fact  was  with 

fegard  to  corporations?  for  if  corporations  have  been  usually 

ntted  all  over  tiie  kingdom  for  above  a  century,  there  wUl  be  little 

ioeoDreoience  in  adopting  that  usage*    If  on  the  contrary  they. 

have  not,  it  will  not  be  a  strong  argument  in  support  of  the  objec- 

^  that  they  are  not  rateable.     In  the  case  of  Si^  Luke's  Hos* 

/wte/(«),  I  recollect  that  I  put  it  upon  this  question,  ''  Was  there  (a)^iK€^pL157. 

**aBjbody  there  who  could  be  rated  as  occupier  f**      In  that 

case  the  difficulty  arose  from  a  matter  of  substance,  and  not  of 

fonn;  for  they  could  find  nobody  to  rate*    There  were  three 

sorts  of  persons  only  who  could   be   charged   as  occupiers: 

1st,  The  servants  of  the  hospital ;  2dly,  The  poor  madmen  who 

vnt  the  objects  of  the  charity ;  and,  3dly,  The  trustees.    With 

'Cgard  to  the  first,  a  clear  distinction  was  t^en  between  them  and 

the  officers  of  other  charitable  foundations,  such  as  Chelsea  Hos' 

P^(b)f  who  have  been  held  rateable,  not  as  servants  of  those  (b)Jni€,^hi54* 

charities,  or  as  inhabitants  of  the  ordinary  lodgings,  but  as  havins 

f^psrate  apartments,  which  were  considered  in  the  light  of  dwell- 

ug'houses.    2.  As  to  the  poor  madmen,  there  coulabe  no  doubt 

^  their  not  being  rateable.     3.  The  next  were  the  trustees :  but 

i^  bong  stated  in  the  case,  that  they  were  mere  nominal  trustees 

^^  the  poor  objects  of  the  charity,  they  were  held,  upon  that 

S^Oimd,  not  to  be  rateable.     Upon  looking  into  the  note  of  that 

<^  I  find,  I  observed,  that  if  there  were  a  fourth  description  of 

fenoDs  who  might  properly  be  charged  as  occupiers,  they  would 

^  be  included  in  or  affected  by  the  judgment  the  Court  was 

■bottttogive.    Then  came  the  case  of  St.  Bartholometo(c)f  and  (e)Jnie^i6U 

Ute  grounds  upon  which  that  case  was  determined  coincide  ex- 

^7  ^ith  the  reasoning  in  the  case  of  St»  Luke.    In  the  case  of  v 

^«  Bartholometo  it  was  sUted,  that  Henry  the  Eighth^  in  the  S8th 

year  of  his  reign,  granted  all  the  said  hospital  to  the  corporation 

^Londottf  and  directed  that  it  should  be  for  the  use  of  the  poor; 

^t  after  the  fire  of  London  several  houses  were  made  in  the  hos- 

Pi^  for  the  benefit  of  the  citizens  of  London,  who  were  then  first 
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charged  to  the  poor-rates,  as  occupiers  of  those  houses ;  that  in 
the  y#ir  1730,  some  of  the  ancient  buildings,  together  with  some 
of  these  houses,  were  pulled  down ;  that  since  that  tinie>foar  large 
piles  of  buildings  hact  been  erected ;  amongst  the  rest,  one  con- 
taining a  hall  for  the  governors  to  meet  in,  &c.;  that  in  1758,  the 
officers  of  the  hospital  were  first  rated  to  the  po«r,  owing  to  th^ 
(«)jfiiie,pL154.  opinion  given  in  the  case  of  Chelsea  Hospital  {a);  that  in  1776,  the 

Quadrangle  of  the  hospital  being  completed,  the  governors  palled 
aown  eighteen  houses  to  make  an  area  for  the  benefit  of  the  pa- 
tients; and  for  which  area  the  governors  were  rated:  The  ques- 
tion was,  ^'  WheAer  the  governors  were  or  were  not  rateable  for 
''this  quadrangle  and  area?"  From  these  facts  it  appeared,  that 
in  its  origin  it  was  for  the  benefit  of  the  poor ;  and  though  after 
the  fire,  of  London  houses  were  built  upon  the  ground  for  the  use 
of  private  individual^  who,  as*  occupiers  of  those  houses,  were 
rateable  and  rated,  yet  being  returned  to  its  oriffinal  use,  the  use 
of  the  poor,  and  appropriated  as  a  means  of  preserving  their 
health,  without  any  profit  to  the  corporation,  the  Court  held,  thai 
the  governors,  who  were  merely  trustees  for  the  pooi^  ought  not 
to  be  rated  for  it*    Therefore  I  am  satisfied  with  my  own  opinion 
in  saying,  that  the  grounds  and  reasoning  in  the  two  cases  of  St. 
Bartholcfmew  and  St*  Luke  are  alike.     "Die  principle  is  this,  th«t 
by  the  48£/u.  c.2.  no  man  can  be  rated  except  as  an  occupier  or 
imiabitant.    Mr.  Justice  Yates  indeed  startea  a  doubt,  whether 
a  corporation  could  be  rated  as  inhabitants  or  occupiers ;  and  did 
say,  I  believe,  what  has  been  mentioned,  namely,  that  a  corpor- 
ation cannot  be  an  inhabitant  or  occupier*    This  would  have  been 
a  grebt  authority,  if  the  opinion  had  been  given  with  consideration; 
but  it  was  immediate,  without  time  to  reflect  on  it.    But  that 
point  was  not  essential  to  the  decision,  and  all  the  Court  agreed 
m  the  determination  of  the  case  upon  the  other  ground.    In  this 
case  the  question  is.  Whether  a  corporation  seised  in  fee  for  their 
own  profit  is  rateable  or  not  ?  which  is  a  very  different  question, 
and  depends  upon  this  point.  Whether  in  law  a  corporation  may 
not  be  considered  as  occupiers  or  inhabitants  ?  By  the  statute  of 
4SjEI/is.  C.2.  all  lands  and  all  real  property  are  rateable  to  the 
poor,  and  must  have,  except  in  the  cases  just  mentioned,  occo-^ 
piers  and  inhabitants  in  consideration  of  iaxf  therefore,  if  a  manT 
have  no  tenant,  and  is  seised  of  lands,  &c.  in  fee,  he  is  said  to 
occupy  them  himself,  or  by  his  bailiff,  &c.    Most  of  the  old  ool- 
leses  are  extraparochial,  and  upon  that  ground  they  are  not  rate- 
(ft)SeeCa]d.      able.  (6)     But  except  upon  that  foun&tion  there  has-been  no 
ass.  instance  cited,  that  a  corporation  is  exempted  from  this  tax. ;  and 

I  can  find  no  authority  in  point  of  law  which  says  they  cannot  be 
rated.  But  there  are  some  that  go  very  far  to  prove  the  contraxj. 
-The  first  1  shall  mention,  though  not  the  most  ancient,  is  the  /ron- 
ie\  Reported  in  mongers*  Company  v.  Naylor  (c),  which  was  a  distress  for  heartfa- 
T,  Jooet,  S5.  money :  there  was  no  doubt  or  question  in  that  case,  whether  as  a 
\  l^a^Ti^*  corporation  they  were  rateable  or  not ;  but  whether  they  could 
a  Mod.  185.       properly  be  said  to  be  occupiers,  the  houses  for  which  the  tax  was 

levied  never  having  been  finished.  The  Court  held  they  were* 
(if)  s  iMt  703.  The  authorities  {d)  show,  that  corporations  are  rateable  both  as 
1  Jone^  187.      inhabitants  and  as  occupiers;  and  if  liable  in  respect  of  the  repairs 

of  bridges  and  churches,  they  are  equally  so  within  the  purview 
of  the  statute  ^Eliz*  c.2«    Ine  next  objection  made  to  this  order 
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m,  tbat  ttoe  areas  yield  no  profit  and  thereTore  ought  not  to  be 
nted.    The  answer  to  that  is,  that  the  value  is  in  the  judgment  of  * 
tbe  aneawxs.    If  lands  undergo  any  alteration,  the  assessors  must 
take  all  the  circumstances  into  their  consideration,  when  they  ar^ 
about  to  fix  the  value ;  it  would  be  an  absurd  rule  to  say,  that 
lands  not  covered  itith  houses  should  pay  the  same  as  they  did 
vheo  houses  were  standing  upon  them*     The  rates  must  be  accord- 
iDg  to  the  value  of  the  thing  to  be  rated ;  and  the  duties  increase 
according  to  the  increase  of  agriculture  or  improvement.    But  it 
leems  a  very  extraordinary  thins  for  the  colleee  to  suppose  that 
they  are  to  take  in  all  these  lands  and  pay  nothmg  for  them,    I  do 
not  say  what  value  is  to  be  set  upon  them,  nor  will  this  determine 
ation  ^ve  a  sanction  to  the  particular  value  fixed  by  the  present 
rate;  bat  they  must  be  of  some  value ;  and  whatsoever  the  guan^ 
H»  may  be,  I  am  of  opinion  that  the  college  in  its  corporate  ca- 
pAoty  IS  rateable  in  respect  of  it*  —  Aston  J*  I  concur.    The 
p/emoes  in  question  must  be  of  some  value;  and  as  to  the  quarUum^ 
It  is  the  provmce  of  the  overseers  to  decide,  and  not  the  Court* 
Ibaveooidea  but  that  a  corporation  may  be  occupiers:  as  such, 
they  may  have  inspection  of  tne  rates ;  and  upon  an  application  to 
the  Court  for  that  purpose,  it  would  be  no  answer  to  say,  that 
^  are  an  invisible  body ;  for  they  may  inspect  them  by  their 
Knants,  and  the  Court  would  punish  a  reuisal  by  attachment.     As 
^^^  remedy  of  levying  a  duty  upon  a  corporation,  the  books  all 
^%ne  that  it  can  be  levied,  though  they  differ  in  the  mode.     Shepi' 
fttr^  io  his  Treatise  upon  Corporations,  says,  "  If  a  sum  of  money 
*'be  to  be  levied  upon  a  corporation,  it  may  be  levied  upon  the 
'^laaysr  or  chief  magistrate,  or  upon  anv  person- beine  a  member 
"of the  corporation.      Tbe  words  are  taken  from  Styksp  and  ar^ 
vhat  was  said  by  RoUe  C*  J*  in  the  case  of  the  town  of  Col" 
^^tter.{a)    But  the  case  of  the  city  of  London  (b)  concerning  the  (a)  Sty*  Rep. 
^  of  water-bailliage  is  different,  and  is  thus :  **  Note,  It  was  ^^7* 
"laid,  that  for  a  duty  or  charge  upon  a  corporation,  every  parti-  W  i  Veat.351. 
"cular member  thereof  is  not  liable;  but  process  ought  to  go  in 
'^  their  public  capacity."     And  this  is  the  right  law.    In  Thurs^ 
f^y*  Jones  {0)9^  the  corporation  were  cited,  not  by  their  proper  («]  Skin.  S7. 
'^SM,  but  in  their  politic  capacity ;  and  the  Court  said,  *'  If  the 
"coiD|Muiy  had  neither  land  nor  goods,  there  was  no  wav  to  make 
''them  appear :  but  if  they  stood  out,  then  they  must  lie  by  the 
^  heels  in  their  natural  capacity."    Therefore,  the  idea  that  a  cor- 
poration is  not  liable  to  be  rated,  nor  amenable  by  process  in 
'ttpect  of  a  rate,  is  not  well  founded.    By  a  late  act,  17  G.  2.  c.  S8., 
f^temedy  of  distress  is  extended  beyond  the  particular  parish 
iato  other  precincts,  and  even  into  other  counties ;  so  that  their 
property  is  answerable,  though  they  cannot  personally  be  pu- 
'^iwed.    Therefore  I  am  cleany  of  opinion,  that  as  a  corporation 
^  are  liable  to  be  rated,  and  that  the  order  of  Sessions  is  good : 
^^^h,  in  respect  of  the  quantumy  an  appeal  is  still  open,  if  the 
coQc^e  think  themselves  aggrieved. —  Willbs  and  Ashhurst  Js* 
coQCttrred.  —  The  rate  quuhed  so  far  as  the  same  related  to  the 
Farter  and  butler,  and  affirmed  as  to  the  rest  and  residue. 

168.  Rex  r.  Rin^woodt  T.T.  15G.S.  Cowp.  S26.  — A  poor's  TTjertockm 
itte  was  made,  which,  on  appeal,  the  Sessions  quashed,  stating^  trade  of  com- 
tht  it  appeared  to  them,  that  A^  B,  and  C  were  possessed,  as  co-  ^"at'Se  roffi. 
P'^tQen  of  stock  in  the  trade  and  business  of  common  brewers  and  ciently 
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tuned,  to  be  iniatlt^n,  In  the  narith  of  S.»  to  the  vdiib  of  40001;  ibr  no  part 
rated  to  the  n*  ^  which  the  saia  copartnen,  or  either  of  them,  were  or  wm,  in 
lief  of  the  poor,  ^y^^  ^.^  ^^^^  asseraed  to  the  relief  of  the  poor  of  the  said  Darkh: 

that  the  said  A,  B^  and  C  were  all,  at  the  time  of  making  me  laid 
rate,  and  still  are,  inhabitants  of  the  parish  of  A..*  and  it  doth  not 
appear  to  this  Court,  that  gtock  in  trade  hathsev^  before beenrsUi 
in  the  said  parich, — Lord  Mansfield  :  The  Court  are  not  obliged 
to  give  an  opinion  upon  every  General  question  which  the  Seoiont 
may  think  fit  to  bring  before  it.    In  general,  I  belieV^,  neither 
here  nor  in  any  other  part  of  the  kingdom  is  personal  property 
taxed  to  the  poor.    The  justices  at-Sessions  should  have  ameiM 
the  rate,  if  they  thought  this  property  rateable;  and  then  on 
attempting  to  do  it,  they  would  have  discovered  the  wisdom  of 
conforming  to  the  practice,  which  they  expressly  state  in  the 
case>  of  not  rating  it.    If  they  had  tried  to  have  amended  it,  how 
would  they  have  rated  this  stock  ?  Are  the  hops,  and  the  mtlt, 
'  and  the  boiler,  to  be  rated  at  so  much  for  each  ?  or,  Is  the  tnMkr 
to  be  rated  for  the  gross  sum  which  his  whole  stock  would  kU 
for?  If  the  justices  had  considered,  they  would  have  found  oot 
the  sense  of  not  rating  it  at  all ;  especially  when  it  appean  that 
mankind  has,  as  it  were,  with  one  universal  consent,  refrained 
from  rating  it ;  the  difficulties  attending  it  are  too  great,  and  lo 
the  justices  should  have  found  them.    As  to  the  authorities  whidi 
have  been  cited,  they  are  very  loose  indeed ;  and  even  if  tbey 
were  less  so,  one  would  not  pay  them  much  deference,  especial|f 
as  they  differ ;  and  the  rules  they  lay  down  have  not  been  carried 
into  execution  for  upwards  of  one  hundred  years.    They  talk  of 
visible  property;   What  is  visible  property?  I  confess  I  do  not 
know  what  is  meant  by  visible  property.    If  every  visible  thing 
should  be  determined  to  come  under  that  description,  in  that 
case  a  lease  for  years,  a  watch  in  a  man's  pocket,  would  be  rate- 
able.   Visible  property  is  something  local  in  Uie  place  where  a 
man  inhabits.    But  that  does  not  decide  what  a  man's  personal 
property  is.     Consider  how  many  tradesmen  depend  upon  oite»»' 
(a)  Rex  V.         ble  property  only.     As  to  the  case  in  Lord  Raymond  (a),  the  only 
Barking,  amu^    question  submitted  to  the  Court  was,  Whether  the  stock  d  * 
pU  145.  farmer  was  rateable  to  the  poor  ?  and  they  held  it  was  not.   But 

according  to  the  report,  they  go  on  and  say,  the  siock  of  an  of^* 
cer  is  rateable :  they  had  no  case  before  them  as  to  that  po^^ 
therefore  the  judgment  upon  that  question  is  extrajudicial.  But 
aupposing  it  were  not.  What  do  they  mean  by  the  visible  *wd^^ 
an  artificer?  Some  artificers  have  a  considerable  stock  in  trrie; 
some  have  only  a  little ;  others  none  at  alK  Shall  the  tools  of  a 
carpenter  be  called  his  stock  in  trade,  and  as  such  be  rated?  A 
tailor  has  no  stock  in  trade ;  a  butcher  has  none ;  a  shoemaker  faai 
a  great  deal.  Shall  the  tailor,  whose  profit  is  considerably  greatff 
than  that  of  the  shoemaker,  be  untaxea,  and  the  shoemaker  uxeor 
—  Under  the  land-tax  act  in  London^  to  avoid  inconveniences, 
they  tax  the  house  in  which  a  person  lives  at  a  certain  suni)  by 

fueas :  and  to  avoid  discovering  a  man's  stock,  the;^  tax  it  at  rv^ 
om :  insomuch  that  I  have  known  a  house  occupied  bjff^' 
cian  taxed  the  same  as  when  a  merchant  had  it. -— Aston  J* 


\    - 


.There  has  been  no  decision  that  personal  property  is  ^^^*^^*^ 
the  opinions  upon  the  subject  are  only  dida  of  Judges.  I^ 
Hale  8ays>  the  usage  has  been  against  rating  personal  proper^* 
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tei  tlat  the  iooonveDiences  attending  it  would  be  Tery  gteaL  In 
A  it  never  hat  been  rated.  If  tb^  jutticet  had  amended  the  rate 
s'thef  ought  to  have  done,  tbey  would,  in  the  attempt  to  make  a 
belter  ratei  have  found  the  difficulty,  of  rating  personal  property. 
—Willis  and  Ashhurst  Js.  were  of  the  same  opinion,  and  Jthe 
Older  of  Sessicms  was  quashed,  because  the  justices  had  quashed 
the  rate,  instead  of  amending  it, 

469l  Rmds  T.  Geils  (a),  E.  T.   16  G.  S*    Cmp.  451.  —  The  The  lenee  (an- 
pbintif  R*f  in  consideration  of  I56i0l*  paid  to  His  Majesty  as  a  der  the  Crown) 
ktf  wsB  admitted  tenant  for  thirty-one  years  of^"  all  those  mines  oiUad'vUnet  is 
''of lead,  with  their  appurtenances,  within  the  soke  and  wapen«  '*<«*b]etothe 
"take  of  fF^  with  the  lot  and  cope  within  the  said  soke  and  p^fitTLiW 
"  wa|ientake,  under  the  yearly  rent  of  144/."    He  was  assessed  to  from  lot  and 
die  poor  of  the  township  of  fV.  under  a  monthly  rate^  in  the  words  cope,  which  are 
and  figures  following:  **  R.  for  lot  and  cope  at  5001.  per  annum,  <lutiesiMid  him 
"  13L  lOi."    The  duty  of  lot,  payable  to  the  plaintiff  as  leuee  of  ^  *"**  "?™- 
\he  croim,  is  the  thirteenth  dish  or  measure  of  lead  ore  got,  aninriA  on  hL 
ireued,  and  made  merchantable,  at  all  the  lead  mines  within  the  put. 
and  soke  or  fv^entake  of  W*     Cope  is  6^  for  every  load  or  nine  S.  C.  dtcd 
diihei  of  lead  ore  raised  at  such  mines.    The  township  of  W.  is  ^ugl.  ao4. 
pert  of,  and  within  the  soke  or  wapentake*    The  aaid  duties  of  lot  "^'*''* 
and  tope  are  paid  to  and  received  ny  the  plaintiff,  as  lessee  of  the  ^)  ^^  ^'^  »• 
crowD,  without  any  risk  or  expence  m  working  the  mines*    In  the    I'^^I!^  ^^ 
7^  1775^  the  aaid  duties  amounted  to  the  clear  sum  of  500^.,  ^^  v.  Bishop 
ixit  they  are  uncertain,  and  vary  every  year.      All  the  king's  of  RodMstcr, 
nbjects  have  a  right  to  dig  for  and  get  lead  ore  within  the  said  poM,  pL  887. 
vapeotake  of  W.,  paying  the  lord's  duties,  and  conforming  to  the  ^*  •;  B«P*»«t 
mineral  customs  used  within  the  said  soke  and  wapentake ;  and  ^^  13^^^' 
tkemiDers  or  proprietors  of  such  mines*  within  the  said  soke  and  ^^  v/eu-i 
*ipentake,  are  entitled  to  a  privilege  of  using  seven  yards  and  a  PomA«t,  pott, 
qosrter  of  land  in  breadth,  aajoining  on  each  side  of  the  mine  or  pL  dse. 
v^  10  far  as  the  mine  or  vein  extends  in  lengthy  for  the  purpose 
of  working  the  mine,  which  is  called  *'  quarter  cord ;"  and  His 
%jesty,  or  his  lessee,  is  also  entitled  to  a  mere  of  ground^  being 
twoity-^iine  yards  in  length  in  every  new  vein,  with  the  like  pri- 
vilege of  quarter  cord  on  each  side  his  mere.    Great  quantities  of 
lud  within  the  soke  or  wapentake  of  W*,  are  annually  rendered 
•f  iitde  or  no  value  by  working  the  mines.    In  the  said  soke  or 
**pentake  of  JV.,  the  said  duties  had  not  been  assessed  to  the 
poor  until  the  present  rate ;  but  in  the  township  oC  H^  in  the 
^idred  of  Hi^  Peak,  which  adjoins  the  said  soke  or  wapentake^ 
^tt  Grace  the  Duke  of  Devonshire  had  been  assessed  and  paid  to 
^  poor's  rate  there  for  the  like  duties,  for  about  forty  years  last 
P^  The  miners  or  proprietors  of  l^id  mines  in  the  county  of 
^M^  had  not  been  rated  to  the  relief  of  the  poor  in  respect  of 
tbeir  eaid  mines  there*    The  question  was^  Whether  under  the 
Ofcurtstancee*  of  this  case,  the  plaintiff  was  Ufd>le,  in  respect  of 
^  nid  duties,  to  be  assessed  to  the  poor's  rate  for  the  township 
^^•?— Lord  Mansfield  now  delivered  the  opinion  of  the 
^rt  as  follows :  The  poor's  rate  is  not  a  tax  on  the  land»  but 
t  personal  charge  in  respect  of  the  land.    The  present  is  a  per- 
ijnal  charge  by  reason  of  the  annual  profits  which  the  lessee  of 
^  Crown  receives  out  of  the  land^  and  which  is  not  charged  at 
|||1  before  to  the  poor.    In  genei4l>  the  &rmer  or  occupier  of 
w,  and  not  tihe  landlord,  is  liable  to  this  tax ;  for  it  arises  by 
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reioson  of  the  land  In  the  parish ;  and  the  landlord  it  never  assessed 
for  his  rent ;  because  that  would  be  a  double  assessment,  as  his 
lessee  has  paid  before.  Lead  mines  are  not  within  the  statute 
43  Eliz.  c.  2.  They  are  in  themselves  uncertain,  and  may  prove 
unsuccessful  to  the  adventurers.  Takes^  therefore,  upon  the  ad- 
venturers would  be  hard,  and  thej  are  excused.  But  the  person, 
lord  or  landlord,  who,  in  case  they  do  prove  of  value,  receives  a 
stipulated  benefit  froin  the  profits  or  value  of  them,  is  not  tm- 
cusable  upon  the  same  ground,  and  therefore  is^xpressly  charged 
to  the  land-tax,  as  tliat  falls  upon  the  landlord.  He  is  alike  liable 
to  the  poors  rate,  for  his  visible  real  property  in  the  parish  ; 
though  where  the  poor's  tax  is  a  charge  on  the  lessee,  the  land- 
lord does  not  pay  In  respect  of  his  rent.  Where  the  adventurer 
or  lessee  of  the  mine  pays  nothing,  it  is  no  double  tax  in  any 
iiffht;  because  the  lord  pays,  not  for  that,  which  the  lessee  or 
adventurer  is  excused  from  paying  for,  but  the  lord  pays  for  his 
otDfi.  It  is  not  a  mere  casual  profit,  but  an  annusil  revenue,  if 
any,  and  very  different  from  the  casual  profits  of  a  manor,  which 
are  not  annual,  for  there  may  be  none  for  years.  But  if  the  muia 
produce'  profit  to  the  miner,  the  lord's  share  is  certain,  annual,  and 
an  annual  rent  is  paid  for  it  constantly.  The  miner  is  obliged  to 
pay  certain  proportions  to  the  owner  of  the  land.  What  reason 
then  is  there  to  exempt  these  proportionable  revenues  ?  It  makes 
no  difference  to  the  adventurer ;  it  does  not  prejudice  or  benefit 
him.  •  But  as  such  obligatory  payment  is  in  respect  of  the  land, 
the  land-owner  ought  not  to  receive  it  clearer  or  neater  than  any 
other  part  of  his  estate,  when  he  is  at  no  trouble,  expeoce,  or 
possible  risk.  Therefore  we  are  all  of  opinion,  that  the  plaintidf  is 
liable  to  be  rated  for  this  property.' 

170.  Rex  Y.Mathews,  H.  T.  17  G. 3.  Caldecot,  1. — The  case 
stated,  That  the  appellant  M.  is  rated  for  a  keeper's  lodge,  and 
two  acres  of  land  situate  in  Windsor  Great  Park,  in  the  parish  of 
Old  Windsor  ;  that  the  great  park,  with  all  the  lodges  belongiy 
thereto,  is  the  property  of  His  Majesty ;  that  by  his  letters  pate^ 
bearing  date  the  11th  day  o^  July,  in  the  sixth  year  of  his  reign. 
His  Majesty  gave  and  granted  the  office  of  ranger  or  keeper  of  his 
said  park,  with  all  the  lands,  grounds,  and  soil  within  the  same, 
lodges,  and  privileges  thereto  belonging,  to  his  brother  Pkinoe 
Henry  Frederick,  or  his  assigns,  during  His  Majesty's  pleasure, 
who  by  virtue  of  such  office  occupies  the  great  lodge  and  p&rk, 
appoints  the  other  keepers  thereof;  that  Mathews,  the  appellant, 
is 'one  of  the  keepers  of  the  park,  appointed  by  his  Royal  Highness 
during  pleasure ;  that  the  appellant,  by  virtue  of  his  office,  occu- 
pies the  lodge,  and  the  two  acres  of  land  for  which  he  is  so  rated; 
that  the  lodges  and  park  have  not  been  rated  to  the  rdief  of  the 
poor  till  about  two  years  ago ;  that  J.,  another  keeper  and  occu* 
pier  of  one  of  the  lodges  in  the  park,  and  within  the  parish,  having 
been  rated  about  two  years  for  his  lodge,  and  having  refused  to 
pay  the  rate,  a  warrant  of  distress  was  issued,  bearing  date  the 
27th  day  of  November  last  past,  and  in  consequence  thereof  a 
distress  was  made,  and  his  goods  sold  in  the  regular  course  of 
law,  and  the  overplus  returned  to  him ;  against  which  proceeding 
he  has  not  appealed ;  that  His  Majesty  is  rated  to  the  poor's  rate 
for  the  Mews  in  the  parish  o£*New  Windsor,  and  that  the  same  is 
paid  by  the  Master  of  the  Horse  to  His  Majesty ;  and  that  His 
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Mijeshr  is  rated  for  the  Metot  in  the  parish  of  St.  Martin  in  the 
city  of  Westminster;  that  Richard  BiggSy  who  is  clerk  of  the 
worb  at  New  Windsor^  and  occupies  a  nouse  there  belonging  to 
His  Majesty  by  virtue  of  that  office,  has  for  many  years  been 
atedand  pays  to  the  poor  rate  of  New  Windsor  for  the  same ;  * 
that  the  occupiers  of  a  house  in  the  parish  of  New  fVindsorf 
bdoDging  to  the  Crown,  and  at  present  in  the  occupation  of 
Bobert  Blunt,  Esquire,  have  been  rated,  and  have  paid  to  the 
poor  rate  of  the  parish  for  twenty  years  past ;  that  Thomas  Tils" 
Iryt  an  officer  under  the  Crown  at  New  J^indsor,  and  occupier, 
by  Tirtue  of  his  office,  of  a  house  in  the  Castle  Hill  belonging  to 
the  Crown,  and  within  the  parish  of  New  Windsor,  has  for  many 
years  been  rated,  and  has  paid  for  the  house  to  the  poor-rates  ; 
that  TUdeyB  predecessor  in  the  office  was  also  rated,  and  paid  to 
the  poor-rates  there  for  the  house  ;  that  the  followine  officers  or 
«er?antBof  tiie  Crown,  at  Hampton  Court,  in  the  parish  of  Hamp' 
foa,  Id  the  county  of  Middlesex,  who  are  occupiers,  by  virtue  of 
their  respective  offices,  of  houses  and  lands  tnere  belonging  to 
the  Crown,  havie  been  regularly  rated  and  have  paid  to  the  poor- 
rates  of  the  parish  of  Hampton ;  particularly  Mrs.  Mostyn, 
*vdrobe-keeper  at  Hampton  Court  aforesaid,  for  a  meadow  be- 
longing to  her  apartment  in  the  Royal  Palace  and  annexed 
thereto ;  Mr.  Rice,  clerk  of  the  Board  of  Works,  for  the  house  he 
occapies  there ;  Mr.  Shavd  and  Mr.  Snape,  farriers  to  His  Majesty, 
for  the  estates  in  their  occupation;  Sir  William  Chambers, 
Comptroller  of  the  Board  of  Works,  for  his  house  which  he  occu- 
pies by  virtue  of  his  office  :  that  Lord  North  is  rated  for  Bushy 
pttiandlodee  belonging  to  the  Crown,  situate  in  the  parish  of 
Homptony  whiSh  he  occupies  in  right  of  his  wife,  who  is  ranger 
of  the  park ;  that  the  rates  have  been  regularly  paid  for  the  same 
Iwth  by  him  and  by  the  late  Lord  Halifax  when  ranger  of  the 
pvk;  that  General  Hodgson,  who  is  occupier  of  New  Lodge,  and 
certam  lands  thereto  annexed  in  Windsor  Forest,  in  the  parish  of 
Bray,  the  lodge  and  lands  being  the  property  of  the  Crown,  has 
1^^  rated  and  paid  to  the  poor-rates  of  Brav  parish  for  the  woods 
tod  lands ;  that  many  servants  have  gained  their  settlements  in 
%  Windsor  parish  by  their  service  at  the  appellant's  lodge  and 
the  other  lodges  ;  many  of  whom,  with  their  families,  have  been 
>nd  are  chargeable  to  the  parish  of  Old  Windsor;  and  that  the 
pinsh  officers  have  lately  paid  221.  and  upwards  on  account  of  a 
Proper  who  gained  her  settlement  by  service  with  Mr.  Fairfax, 
^he  person  who  immediately  preceded  Samuel  Mathews^  the  ap- 
pellant, in  the  occupation  of  the  lodge  for  which  the  appellant  is 
Dot  rated.  —  Lord  Mansfield  :  The  question  is,  Whether  this 
property  is  rateable?  The  Royal  Palaces  are  not  liable,  neither 
we  they  ever  been  rated.  As  to  the  Mews  in  St.  Martins  pa- 
<^h,  that  part  of  it  only  is  rated  which  was  taken  in  of  late  years, 
^  wal  before  that  time  ground  belonging  to  some  adjacent  pa- 
^  (a)  But  as  to  the  pomt  made  before  the  Court,  it  is  clear, 
^  when  a  servant  occupies  a  house  and  two  acres  of  land, 
•Aether  he  pay  for  them  by  a  rent  or  by  service,  it  can  make  no 


W  So  in  the  case  of  Catharine  Hall,     was  holden  liable  for  lands  newly  takeo 
'yige,  which,    though   extraparo- 
V  most  of  the  old  colleges  are, 


IBJ  ao  in  the  case  of  CaUiarine  Hall,     was  holden  liable  for  lands  newly  ti 

7^**^ffi  which,   though  extraparo-    in.     Rex  «.  Gardner,  a uto,  pi.  167. 
*j»l -   •       -  •  •   -- 
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dffierence  a«  to  hU  being  rated;  he  is  equally  liable.  —  Asto^, 
W1LLES9  and  AsHHURST  Js.  concurring^  the  rate  was  affirmed. 
Pteraonal  pro-  171.  Rex  V.  Andover,  H.  T.  17  G.  3.  Cmp.  550.  —  The  order 
P®^.^^^f.  Btatedi  that  W,  is  the  proprietor  of  stock  in  trade  as  a  draper 
nted  to  the  ref '^^  ^^®  parish  of  A.  to  the  amount  of  three  hundred  pounds,  aad 
lief  of  the  poor,  that  the  profits  of  such  his  trade  are  fifteen  pounds  per  aumum  $ 
must  be  local,  and  that  he  ought  to  be  rated  towards  the  relief  of  the  poor  of 
▼idble  property  the  parish  of  A.^  in  respect  of  such  stock  and  profits,  sevenpence 
wiUiin  the  pa-  ^^|^  ^^^  -^^  ^y^^  j^^^  appealed  against.  It  then  set  forth  an  adju- 
s  BJ.  Rep.  709.  ^^^^^on  of  the  stock  m  trade  and  profits  of  six  other  persons  in 
5  Burr.  2634.  *  like  manner,  and  how  much  each  was  to  be  rated  in  respect 
Coirp.6l8.  thereof.  —  Lord  Mansvikldx  It  is  a  very  different  qoetitiony 
Cald.  150.  whether  personal  estate  is  to  be  rated  to  the  extent  in  which  it  has 

been  argued  to-day  (a),  or  not  to  be  rated  at  all  in  any  shape,  or 

under  any  circumstances.    It  would  make  the  poor  laws  Terj 

oppressive,  If  a  man  is  to  be  taxed  to  the  extent  of  his  whole 

personal  estate  and  income.    In  that  case,  every  man  who  has 

money  in  the  funds  would  be  liable ;  lawyers'  for  their  feesy  aol* 

diers  for  their  pay,  drc.    But  where  men  are  occupiers  of  houses, 

and  have  stock  m  trade.  Whether  such  stock  in  trade  may  be 

taken  into  consideration  ?  is  a  very  different  question.    Some  per* 

sonal  estate  may  be  rateable,  but  it  must  be  local  visible  proper^ 

mitkin  the  parish.     The  general  question  is  too  extravagant.     Il 

would  be  material  to  state  what  has  been  the  custom  of  rating. 

If  the  usage  should  be  to  take  in  stock  in  trade,  there  would  be 

(b)  Vide  Rex  9.  very  good  right  to  support  it.  (b)  -—  Astok  J.  From  the  case  of 

Hill,  post.  Sir  Anthony  Earby  (r),  there  are  a  great  many  cases  which  aay 

pi.  173.  that  the  load  visible  property  may  be  rated ;  but  the  questioii  is^ 

(c)^nte,pl.iS6.  How  it  must  be  done  ?  Suppose  it  were  done  by  tie  overseers  hi 

the  manner  done  here,  if  notice  is  given  to  the  several  persona 
rated,  and  they  think  themselves  ovo'-rated,  they  have  an  apped 
to  the  Sessions.     So  if  a  house  has  been  usually  rated  Ibr  the 
house  and  stock  in  trade  all  together,  the  rate  is  so  specified  :  and 
if  the  person  has  an  objection  because  he  is  mounted  too  high,  on 
an  appeal,  all  that  is  a  matter  to  be  laid  before  the  justices  at  Ses- 
sions, who  act  as  jurymen  with  respect  to  the  fact,  and  judges  as 
to  the  decision.    Then  the  immediate  point  specified  in  Uie  appeal 
is  produced.    For,  notwithstanding  the  usage,  if  upon  the  general 
question,  which  is  what  they  are  now  aiming  at,  it  should  torn  oot 
to  be  the  law  that  personal  property  is  rateable,  if  that  is  the  law, 
it  must  be  rated  tnen,  though  it  never  was  so  before*     I  should 
think,  if  the  fact  was  &ir]y  stated  on  an  appeal,  personal  property^ 
if  by  law  rateable,  might  be  called  upon  notwithstanding  the 
usage. 
Th;  grantee  of        172.  Rex  v.  Cardington  (d)y  E.  T.  176-3.  Cotop.BSl*  —  A,  P^ 
the  right  of  na-  by  virtue  of  letters  patent,  an  act  of  parliament,  and  other  legal 
vigatioa  of  the    conveyances,  was  seised  in  fee  of  the  right  of  navigation  of  that 
tiJ^^iJftAMd  P®*"^  ^^  ^^  "^^^^  ^^^  ^hidti  lies  between  Eritk  and  the^own  of 
B^rdia  rate-  Bedford;    and  of  all  the  tolls,  sums  of  money,  and  advantages 
able  to  the  poor   arismg  and  becoming  payable  for  the  carriage  of  coals  and  all 
ofthepariihof,  other  commodities  whatsoever  upon  that  part  of  Uie  navigation* 
Carding^on  in 

(a)  See  Mr.  Bumntgh*»  argument  at        (d)   See    Rex  v.  Nicholaoa,    tnUe^ 
lengti),  Cowp.  551— 564.  where  ereiy    pi.  102.  Rex  th  Calder,  &c.  NavigmtBoo, 
preofeding  case  upon  the  subject  is  ad-    po8l,^\,  299. 
duoed. 
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Tilif  part  of  die  rif«r  was  made  oaTieable  for  the  public  benefit,  nH^i^  of  the 
bj  the  undertakers  and  proprietors  from  whom  P.  datms,  at  a  ^•nnng 
mat  espence,  and  ib  •till  attended  with  considerable  charges,  ei^ed  Meiv 
By  virtue  of  the  said  letters  patent  and  act  of  parliament,  the  Uwugh  he    ' 
proprietors  are  empowered  to  take  and  receive  certain  toUi  for  the  hlouclf  rwidcd 
csrriage  of  coals  and  other  goods,  and  to  erect  certain  sluices  and  elMwhere,  and 
staum^ies  for  the  better  keeping  up  the  water  and  carrying  on  the  jl»^lU*recol- 
BaiigalioD  ;  and  the  said  taus  were  paid  for  passing  through  erery  J^^Jier^parish 
dmce,  and  in  a  different  rate  for  different  sluices.    Several  sluices  pviu. 

bad  been  long  erected  on  the  navigation,  and  in  particular  one 
daice  across  the  said  river  in  the  parish  of  €•  in  the  county  of 
Bedfirrdj  at  which  the  toll  was  three  pence  a  chaldron  or  load 
weight*  J',  did  not  reside  in  the  the  parish  of  C,  nor  had  he  any 
person  resident  at  that  sluice  to  receive  the  tolls  f  but  the  tolls  for 
that  sioice  were  received  at  Barford  or  Eafonf  and  the  boatmen 
draw  tlie  wicket  to  pass.  Neither  P.,  nor  any  of  the  former  pro- 
prietors of  this  navigation,  were  assessed  to  the  poor's  rates  for 
their  sluices,  or  for  the  tolls  or  profits,  though  it  had  been  navi* 
gid»le,  and  the  tolls  received,  for  upwards  of  an  hundred  years ; 
bat  they  had  been  for  many  years  assessed  to  C  land-tax,  and 
paid  the  following  annual  sums ;  5L  ISs*  6d^  when  the  land-tax 
was  foor  shillings  in  the  pound,  and  31,  ISs.  4£f.  when  three  shiU 
Ik^  ID  the  pound.  The  parish  of  C  assessed  P.  to  the  poor's 
rmies  for  the  said  sluices  in  the  sum  of  seven  shillings  and  seven- 
pence  halfpenny,  being  a  rate  at  three  pence  in  the  pound. — Thb 
CouBT  ordered  the  qase  to  stand  over,  that  inquiry  might  be  made 
as  to  the  custom  of  rating  this  description  of  property  in  other 
plaeea  ;-  and  it  appeared  that  out  o£  Jourteen  sluices,  being  the 
whole  number  erected  upon  this  navigation,  one  only  was  rated  to 
the  poor ;  smd  that  the  river  Ivil  near  Bury,  the  Northampton  river, 
die  IJsrkf  the  OuzCy  and  the  Stotoer,  were  none  of  them  taxed. 
Bat  it  also  appeared  that  the  tolls  at  Marlow,  Oxford,  Readings 
and  several  others  on  the  river  Thames,  were  aJl  rated  to  the  poor: 
and  THE  Court,  upon  the  whole,  thought  these  tolls  were  rate- 
able ;  and  affirmed  the  rate. 

173.  Rex  V.  Hiti,  T.  T.  17  G.S.  Cotvp.  61S.  —  F.  H.  for  some  wbere  it  htm 
je&n  past  had  been  an  inhabitant  of  B.,  where  many  other  trades-  been  the  umge 
■en,  particularly  clothiers  and  manufacturers  of  woollen  goods,  »  a  parish  to 
iftewiae  lived.    He  there  carried  on  the  business  of  a  clothier,  ^  penons  to 
and  at  the  time  of  making  the  rate  in  (juestion  was  actually  pos-  ^^^^^J^^ 
■cssrid  of  a  considerable  stock  in  such  his  trade  within  the  parish.  ^^^^  wkk^the 
He  was  chai^d  a  penny  as  his  share  or  contribution  towards  the  parM,  such 
relief  of  the  poor  or  tlie  said  parish  for  the  year  1775,  in  respect  of  persons  are 
his  sicd  in  the  said  clothing  trade,  which  he  then  had  in  the  said  l>«ble  under 
pwish ;  and  which  charge  of  a  penny  was  proved  to  be  no  more  ^  £  mc^  to 
than  his  just  proportion  or  share  towards  the  said  rate,  if,  in  re-  the  poor  in 
^ed  of  such  his  said  stock  in  trade,  he  w^  legally  bound  to  con-  respect  Uiereof. 
tribute  any  thing  towards  the  relief  of  the  poor  of  the  parish.   The  See  CakL  ISCK 
SessMHis  also  stated  that  it  had  been  the  usage  heretofore  in  the 

pariah  of  B^  to  rate  persons  there  for  their  stock  in  trade.  —  Thb 
CooKT  confirmed  the  rate. 

174.  Rexv.  Miller  (a),  T.  T.  17  G.  3.  Cowp.  619.  —  S.  demised  a  penon  rent. 

to  M*  of  C.  certain  lands  containing  about  four  acres,  with  build-  ing  a  Quantity 

of  lanoL  to* 

(0}  6ef  Bex  v,  Nevr  Ri^cr  Coiop«Dy,;io<l,pl.SSl. 
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gether  with  a  ings  thereon,  and  a  certain  well  of  mineral  water  tbereout  ariaingi 

ntinerai  spring  caUed  Uie  C  SpOf  for  the  term  of  twentj-one  years,  determinabb 

thereoutarising,  |^  ^y^Q  option  of  the  lessee  at  seven,  fourteen,  or  one-and-twenty 

^^  *  Flnnu  18  y^^^9  A^  ^^^  yearly  rent  of  one  hundred  pounds.    The  landa  and 

nuteLbirto  the  buildings  independent  of  the  wdl,  were  of  the  annual  value  of  aboot 

poor  in  respect  twenty  pounds.    The  rent  paid  by  M.  for  the  mineral  water  of 

of  the  whole  of  the  well  was  eighty  pounds.     The  profits  of  this  mineral-water  to 

*"^Jif  "*  >  M.  arose  from  the  sale  thereof  and  the  company  resorting  thoreio, 

UieanniutlTBlue  ^^'^^  ^*  ^^^  various  and  uncertain^  Af.  stood  rated  for  the  pre- 

6f  the  land,  in-  mises  in  the  rate  at  the  sum  of  51.  which  is  equal  to  a  rate  of  lOOL 

dependent  of  per  annum  for  lands  in  the  parish.  — Lord  Mansfibld  :  Noching^ 

tke  n>pngt  is  can  be  plainer  than  the  present  case.    This  is  not  a  rate  upon  the 

only  in  propor-  prqfUs  of  the  well,  but  uponybtir  acres  qflandy  let  to  the  deCendant 

^^'oiZ,  ^  ^  ^^'  ^  y^^^  *  ^^  ^^^  "^^^  ^^^  ^^^y  ^^™  ^®  baUdkigt^  and 
eerred  rent.  P&rtly  from  the  spriftfr  that  produces  the  mineral-water ;  therefore 
Cald.  155.  the  profits  of  the  spring  are  part  of  the  produce  of  the  UuuL     In 

Cowp.  451.  Worcestershire  and  Cheshire,  where  there  are  salt  springs,  tbe  rent 
ia*^kJ^'ri  ^  ^^  ^^^  ^^^^  ^  increased  considerably  on  that  account :  so  here,  the 
cater  ^^  ®"'  consideration  of  the  toell  increases  the  rent :  it  is  pari  of  the  pro- 
pi.  isor*^'         ^<<^  of  the  land;  and  therefore,  as  such,  I  am  clearly  of  opinion 

it  ought  to  be  rated.  —  Aston  J.  I  am  of  the  same  opinion.     The 

rate,  in  this  case,  is  upon  the  whole  estatct  let  at  100/.  a  year.    It  is 

true,  the  justices,  in  the  case  stated,  have  divided  the  rent,  and 

specially  distioffuished  between  the  annual  value  of  the  land  and 

the  profits  of  tne  spring ;  but  the  lessor  and  lessee  have  ooade  no 

such  distinction  in  tne  lease,  and  the  rate  is  upon  the  whole  rent  in 

gross. 

A  sum  of  175.  Lowndes  v.  Home,  i/.  T.  19  G.  3.  2  BL  Rep*  1252. —  By  an 

money  made       inclosure  act  passed  in  the  12  G.S.  it  was  inter  alia  enacted,  <<  That 

^■if  ^  b"the      "  ^"^  allotment  of  common  field  land  be  made  to  the  rector  <rf  iVL  C, 

owners  of  land    ^'  ^°  ^^^^  ^^  ^^^  tithes  issuing  out  of  the  old  inclosnres  in  the  pariah ; 

in  lieu  of  tithes    *'  or  where  the  owners  of  such  old  inclosures  had  none»  or  not 

is  liable  to  the     '<  sufficient  land  in  the  common  fields  to  make  such  allotment, 

poor's  rate.        «  they  should  pay  such  annual  sum  to  the  rector  as  the  conamia- 

**  sioners  should  award,  with  power  for  the  rector  to  distrain  for 
'<  the  same ;  and  to  sell  the  distress,  in  such  manner  as  landlotds 
"  are  by  law  authorized  to  distrain  for  rent  and  to  sell  the  diatnesa* 
*^  rendering  the  overplus,"  &c.  The  commissioners  awarded  that 
the  several  owners  of  lands,  specified  in  a  schedule  anoezedy 
should  pay  to  the  rector  for  the  time  being  annually  the  respectiTe 
sums  therein  mentioned,  amounting  in  the  whole  to  42/.  15s*  4^cl« 
The  question  was,  Whether  the  rector  was  liable  tg  he  rated  to 
the  poor  in  respect  of  such  annual  payments  ?  It  was  aaid,  that 
this  was  a  mere  rent  issuing  out  of  the  old  inclosures,  aa  ■ppeus 
from  the  clause  of  distress,  and  therefore  not  assessable.  —  Bat  on 
the  other  side  it  was  insisted,  that  it  was  a  composition  for  tithes, 
which  is  as  much  asses^Ie  as  the  tithes  themselves  would  have 
(o)^nie,pl.i47.  been,  (a)  —  Da  Gret  C.J.  Nothing  can  be  clearer  than  the  law 

upon  this  case.  This  is  a  sum  of  money  payable  in  lieu  of  the 
tithes  of  the  old  inclosures,  on  account  of  the  inability  of  the 
owners  to  furnish  land  sufficient  to  make  an  allotment,  'fhe  tithea 
were  before  subject  to  the  poor's  rate,  and  so  would  have  been  the 
allotments  if  made.  Why  then,  in  point  of  justice,  should  this  sum 
of  money  stand  excused  ?  It  is  said  to  be  a  rent ;  but  the  act  has 
industriously  avoided  calling  it  by  that  name :  it  is  a  mere  campo^ 
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titionfirtkha  ;  and  tbe  superadding  a  power  of  distress  docs  not 

tarn  it  into  a  rttU^  but  rather  proves  the  contrary ;  for  if  it  were 

a  rent,  tbe  distress  would  be  incident  to  it,  without  any  special 

profision  in  the  act.  -—  Blackstone  J.  I  do  not  know  that  it  has 

ever  been  determined  that  no  rents  are  assessable  to  the  poor. 

Retf.  Vmdevall  (a)  extends  only  to  quit'tenti  of  a  manor.    But,  (a}^iii0,pI.156. 

admitting  it  to  be  so^  this  is  clearly  no  rent,  but  a  parliamentary 

modMi  or  composition  for  titlies,  for  which  the  parson  is  liable  to 

tbepoor*8  rate,  as  was  determined  in  Reifinay.Barllett(b\  and  {b)Ante,^\. 

Beii.LamietL  {c)    The  act  does  not  say  it  shall  issue  out  of  the  H8.  (h) 

hods;  but  that  in  lieu  of  the  tithes  issuing  out  of  tlie  lands  the  (c)  Anie,p\A49. 

ovrer  ahall  pay  a  sum  qfmoneti^  and  superadds  a  power  of  distress 

by  way  of  remedy.    The  land^owner,  who  pays  this  sum,  is  enti* 

tied  to  a  rateable  abatement  for  himself  or  tenant  out  of  the  poor's 

rate,  in  like  manner  as  if  he  annually  compounded  for  his  tithes.— 

Nakes  J.  of  tbe  same  opinion.    A  pension  payable,  to  the  parson 

vooJd  be  liable  to  the  poor's  rate,  {fl) 

M^  Jones  v.  Maunsellf    M.  T.  20  G.  3.  Doug/.  302.  —  The  It  is  not  lettled 
question  on  amotion  for  a  new  trial  was,  Whether  J.  was  rateable  whether  the 
itt  reqwct  of  the  herbage  and  pannage  of  part  of  R.  Forest^  called  ^''^^^JIJ^ 
tbe  Lam  ofB,  ?  —  The  Court  directed  inquiries  to  be  made  on  UJ^^^ileto 
both  tides,  whether  there  was  any  instance  of  such  property  being  the  poor, 
rated  in  any  part  of  the  kingdom ;  but  the  result  was,  that  no  in-  Cald.  155.  iss. 
itance  could  be  found ;  and  there  being  a  difference  of  opinion  in  ^^^  Buteo. 
^  Court,  the  cause  stood  over  for  judgment  till  this  day.  —  Lord  ^?^^^*^*' 
Maisfiild:  The  question  is.  Whether  the  herbage  and  pannage  ^' 
of  tbe  Latmi,  part  of  R,  Forest,  is  a  species  of  property  rateable  to 
<bepoor?  The  plaintiff's  interest  was  as  occupier  under  H.,  but 
^betber  as  tenant,  manager,  or  servant,  did  not  fully  appear ;  but 
it  did  appear  that  he  was  a  person  in  the  visible  occupation  of  the 
property.  Wb  title  was  under  a  grant  from  Queen  Eltxabeih  to  Sir 
C*H^  of  the  oiBce  of  keeper  of  the  Lawn  and  deer,  and  of  tbe  herb^ 
'^^pannage*  In  the  4th  institute,  herbage  and  pannage  is  thus 
cxplamed :  *'  He  that  hath  the  herbage  or  pannage  of  a  park  by 
^the  grant  or  demise  of  the  king,  or  any  other,  cannot  take  any 
^kemtge  or  pannage  but  of  surplusage,  over  and  above  the  com« 
**  petent  and  su|Eicient  pasture  and  feeding  of  the  game ;  and  if  the 
"  ovner  of  the  game  suffer  the  game  so  to  increase  as  there  is  no 
^atrplosage,  then  he  that  hath  the  herbaffe  and  pannage  cannot 
**  pot  any  beasts  in  the  park."     The  same  definition  is  adopted  by 
&  Frasof  North  in  his  argument  in  the  case  of  Potter  v.  North,  (e)  (0  i  Ventr. 
'Oiefonn  of  the  assessment  was  **  on  the  lodge  and  Lawn;"  but  d^s*^^!- 
^^  V88  no  question  on  any  thing  but  the  herbage  and  pannage. 
^  cause  was  .first  tried  before  Blackstone  J.,  and  he  inclined  to 
^U  that  the  property  was  not  rateable ;  but  the  jury  found  for 
tbe  defendant.    It  then  came  on  here,  on  a  motion  for  a  new  trial, 
^en  the  Court  directed  a  new  trial,  on  tlie  single  question.  Who* 
^fatsable  or  not?  On  the  second  trial,  AsKhurst  J.  delivered  it 
wbit  opinion  to  the  jury,  that  the  property  was  not  rateable ;  and 
^  found  for  the  plaintiff.     Another  motion  for  a  new  trial  has 
^  made,  and  the  question  fully  argued  at  the  bar.     Since  the 
ifgument,  there'  have  been  considerable  doubts  in  the  Courts 
*bich  have  been  the  occasion  that  the  case  has  stood  over  till  now. 

{d)  Powell  p,  Bull,  Ld.  King's  MSS.  Rep.  invAI.T.  4  G.  1. 
VOL.  I,  L  
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We  have  long  been  agreed  upon  two  propositions,  viz.  FiRSTt 
That  the  uucertainty  of  the  value  is  not  material ;  ikat  merdy  af* 
fects  the  quantity  of  the  rate.  Secondly,  That  whether  the  herb* 
age  and  pannage  is  enjoyed  by  the  grantee  in  fee,  or  by  a  tenant 
for  life,  years,  or  from  year  to  year,  or  by  a  keeper  or  servant,  is 
not  material ;  if  the  property  be  rateable,  any  of  those  sorts  of 
occupiers  are.  These  two  propositions  lay  out  of  the  case  all  the 
particular  circumstances  concemioff  the  nature  of  the  plaintiff's 
occupation,  and  bring  it  to  the  simple  question  of  law.  Upon  this 
we  have  been  long  divided  ;  and  we  have  consulted  some  of  the 
other  judges,  but  without  satisfaction.  The  arguments  against  the 
rateability  were,  that  the  owneiwor  grantee  of  the  forest  nught  de* 
stroy  the  property  entirely,  by  increasing  the  number  of  the  deer* 
Such  grantee  would  be  rateable  to  the  full  value  of  the  whole ;  for 
the  forest  is  only  exempted  from  the  poor  rate  while  in  the  hands 
(a)  Vide  anie^  of  the  crown.  (a)  By  disafforesting,  the  herbage  and  pannage 
pl.  149  and  164.  might  be  extinguished  :  it  is  a  species  of  property  which  dcies  not 

lie  in  occupancy ;  and  trespass  or  ejectment  will  not  lie  for  it. 
There  is  no  instance  where  it  has  been  rated,  though  there  is  a 
great  deal  of  this  sort  of  property  in  the  kingdom.  The  author- 
ed) Vaugh.188.  ities  cited  on  this  side  were,  Holden  v.  Smallbroke  (&),  Sucierman 
(c)  2Bulsi.S49.  V.  Warner  {c\  Herbert  v.  Laugklin  (</),  and  Pimble  v.  Sterne*  (e) 
(iQ  Cro.  rar.  On  the  Other  side  of  the  question,  the  consequence  from  the  cases 
^^^  concerning  occupancy  was   denied ;    for,  though   this  property 

(e)  1  Lev.sis.    might  not  lie  in  occupancy,  according  to  the  strict  common  Jaw 

sense  of  the  word,  it  might  be  occupied  within  the  meaning  of  the 

statute  of  Eliz.  .*  if  so,  the  usage  would  not  alter  the  question. 

{;)irii/f,pl.l69.  The  case  of  Rotds  v.  Gell  (g)  was  much  relied  on ;  but  it  did  not 

convince,  because  there  the  profits  arose  from  the  ownership  of 
the  soil  (whereas  herbage  and  pannage  is  only  a  privilege),  and  aa 
(jk)  B.  R.  H.  ejectment  will  lie  for  a  mine.  Cro.  Jac.  150.  (A)  Another  case, 
4  Jacl.  Com-  in  Kehle,  was  more  material  (i) ;  that  case  goes  to  show,  that  ioUM 
myn  ».  Kincio.  n^e  rateable,  and  they  do  not  lie  in  occupancy,  according  to  the 
S ^^Uh******  Iw^  definition,  nor  can  they  be  the  subject  of  an  ejectment, 
llie  l^OT  ^'  ^  Authority  of  that  case,  however,  was  much  doubted :  it  is  a 
ante,  pl.  14o!       loose  note,  by  a  bad  reporter,  of  a  rule  to  show  cause ;  and  it  does 

Bot  appear  that  cause  was  ever  shown.  ,But  the  case  was  so  ap- 
posite, that,  in  the  last  vacation,  I  got  an  inquiry  made  in  the 
country  to  which  it  relates,  and  I  found  that  the  toll  there  nieD-> 
tioned  has  been  rated  as  far  back  as  memory  goes,  {k)  This  coo- 
firms  the  note  in  Keble  very  much,  and  shakes  the  opinion  againa^ 
the  rateability.  The  question  is  of  great  consequence,  and  affects 
many  persons;  and  therefore  we  are  all  of  opinion  that  there  should 
be  a  nefm  trials  in  order  that  the  parties  may  have  an  opportunity 
of  having  the  point  settled  upon  a  special  verdict  in  the  most 
solemn  manner  known  to  the  constitution.  —  The  rule  made  ab- 
solute. 
The  parodual  177.  ^jp  y.  Toms,  E.  T.  20  G.  3.  Dou^.  401 . — By  a  private  act 

thr^STrf  S^    ®^  parliament,  4  &  5  P.  4*  M.  c.  5.  it  was  enacted,  that  the  citizens 

{k)  Tlie  toll  of  Putney  bridge  is  re-  was  none  at  the  Putney  end,  and  ibca 

gularly  rated  in  Putney  parish,  and  al&o  the  bridge  was  not  assessed  in  PmIh^. 

in  FuifuMUt  being  yalued  at  the  same  —  See  the  case  of  Rex  v.  The  Under- 

sum  (700t  a  year)  in  each.     There  are  takers  of  the  Aire  and  Calder  Naviga- 

collectors  at  each  end.     At  first  there  tions,  ante,  pl.  89. 
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and  inbabiuuits  of  C.»' should  pay  their  iiihei  to  the  vicar  of  the  MtckaeTiin  Co- 
parish  of  St.  M*,  and  to  the  vicar  of  the  parish  of  The  Trinity  ^ry,  fstab- 
within  the  said  city,  in  the  mode  and  at  the  times  described  by -the  Vg^^o^   _ 
act,  giving  to  any  party  grieved  an  appeal  to  the  mayor ;  and  if  he  ape  not  mteabie 
did  Dot  determine  within  a. month  auer  complaint,  then  the  lord  to  the  poor. 
chancellor,  on  complaint  made  to  him,  is  authorised  to  make  such  Sed  quaere,  and 
final  order  as  to  him  should  seem  meet«     This  act  was  never  en-  "^  ^^  case  of 
forced  from  the  time  oS  its  passing  until  the  year  1776,  when  /2.,  .^"""Ij  ^!*^,^' 
vicar  of  the  parish  o^  The  Trinity^  enforced  it  against  one  G.,  one  "**f*''^»P " 
of  the  inhabitants  of  that  parish,  by  an  application  to  the  chancel- 
lor, who  made  an  order  on  G.  for  the  payment  of  so  much  for  his 
tithes ;  but  on  his  refusing  to  comply,  it  appeared  that  the  act  had* 
made  no  provisioti  to  enforce  compliance.     R,  therefore  brought 
an  acUon  on  this  order ;  but  the  proceedings  were  stayed  on  a 
point  ofybrm.  (a)     The  two  vicars  applied  to  parliament,  and  the  (<>)  See  Covrpcr, 
19G.S.  c.  57-  was  made  with  respect  to  the  parish  of  The  Trinity ^  1^* 
aiidthe  19G.3.  C.60.  with  respect  to  the  parish  of  St.M.;  by  ^"S*- ^"*- 
which  a  new  mode  of  rating,  and  a  more  easy  method  of  enforcing 
payment,  were  established.   The  19  G.S-  c.  60.  relative  to  St.  M.*» 
recited,  that  the  vicar  and  the  inhabitants  had  come  to  an  agree- 
ment to  raise  by  a  rate  certain  sums  of  money,  to  be  paid  to  the 
vicars  for  the  time  being,  in  lieu  of  the  said  ancient  rates  and  pay- 
ments, and  of  all  rights  claimed  under  the  statute  of  P.  Sf  M. ; 
and  then  enacts,  that  all  the  ancient  rates  shall  cease  and  be  re- 
pealed, and  substitutes  a  new  rate  and  assessment  <<  in  lieu  and  full 
■*  discharge  of  all  ancient  payments,  Easter  offerings,  tithes^  and 
^'  other  ecclesiastical  dues,  claims,  and  demands  whatsoever,  ex- 
^'  cent  surplice  fees,"  &c. ;  the  rate  to  be  made  by  the  assessors, 
one  naif  appointed  by  the  vicar,  and  the  other  by  the  inhabitants ; 
and  the  payment  to  be  enforced  by  distress  and  sale.  By  sect.  28. 
an  option  is  given  to  the  parish  officers  to  raise  yearly  by  a  pound- 
rate,  made  by  them  in  the  proportions  prescribed  by  the  act,  any 
sam  not  exceeding  300/.  nor  less  than  28(y.  and  to  pay  the  same 
to  the  vicar  by  equal  quarterly  pavments,  <<  clear  of  all  taxes,  de- 
**  doctiona,  charges,  and  extras  whatsoever,  parochial^  parliament- 
''  ary,  or  otherwise  howsoever ;  which  said  sum  is  to  be  in  full 
"  satisfaction  of  all  the  vicars  claims  under  this  act ;"  and  in  such 
case,  during  such  payment  by  the  parish  officers,  the  power  of  ap- 
pointing assessors  is  to  cease.    Tlie  overseers  of  S^.  M*  rated  jT., 
vicar  of  the  said  parish,  for  his  parliamentary  payments  under  this 
sitatote  in  lieu  of  tithes,  and  the  Sessions  confirmed  this  rate.  — 
LiOKD  Mansyibld  :  This  is  in  the  nature  of  a  private  act  of  parlia- 
ment, where  the  legislature  only  lends  its  aid  to  the  agreement  of 
the  parties,  in  order  to  render  it  effectual,  when  any  public  reason 
staods  in  the  way.   The  payments  established  by  the  act  of  Philip 
Sf  Mary  were  not  rateable  under  the  4S  Eliz. ;  they  were  in  the 
nature  of  rents  for  houses,  which  are  not  rateable.    Those  pay- 
ments, if  enforced,  would  have  been  double  what  has  been  substi- 
tuted in  their  place ;   but,  x>n.  the  other  hand,  the  remedy  by 
application  to  the  summary  jurisdiction  given  to  the  chancellor 
sad  the  tw#  chief  justices,  was  very  inconvenient  to  the  vicar. 
Upon  this  the  parishioners  and  vicar  of  St.  MichaePB  came  to  an 
agreement.     For  what?  Not  that  the  new  payments  should  be  See  the  case  of 
made  liable  to  a  duty  to  which  those  which  they  were  substituted  R*nn  v,  Kck- 
for  were  not  liable^     The  agreement  was,  that  the  vicar  should  »ng,j»ii,pl.i79. 
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receive  to  a  less  araounty  but  more  easily.  If  the  sum  shall  amouDt 
to  280^.  the  vicar  is  to  receive  that  sum  clear  of  all  parodiid  and 
other  deductions,  provided  the jparbh  choose  to  take  the  collectioD 
of  the  rate  upon  thanselves.  This  thev  certainly  will  do,  when- 
ever it  is  likely  to  exceed  the  280^.  The  vicar  will  oiil}^  have  the 
collection  to  make  when  it  falls  under  that  sum.  Is  it  possible 
that  it  could  be  intended,  that  when  he  received  less  than  280iL  it 
shall  not  be  free  from  all  deductions  ?  I  am  dear  that  the  true 
meaning  of  the  act  is,  that  this  property  shall  not  be  rateable  to 
the  poor. — Willes  and  Ashhurst  Js.  of  the  same  opioion.-- 
BuLLER  J.  absent.  — The  order  of  Sessions  and  the  rate  were 
quashed,  (a) 
Anuninter.  178.  7^^^.  y.  Rodd,    H.  T.   22G.S.  Cald.  14-7 — The  Sewntt 

J^g^^^  stated  the  following  case :  That  within  the  borough  of  £.  it  had 
cS.  of  rating  ^^^^^  usual  and  customary y  from  the  43  Eliz.,  and  ever  sines  fhi 
$tock  m  trade  existence  of  rates  for  the  raief  of  the  poor^  to  rate  and  assett  the 
within  a  pirisb,  inhabitants  of  the  said  borough^  and  amongst  them  such  as  had 
******^i!S«^  been  of  the  same  trade  and  in  similar  circumstances  with  the  ap- 
thfs  D^Sty  ipdlant,  R.9  for  and  in  respect  of  their  personal  property  or  suick 
areliaUetobe  <"  trade  in  the  said  borough,  towards  the  relief  of  the  poor  of  the 
aawaed  for  it  said  borough  and  parish ;  that  such  inhabitants  so  rated  and  as* 
in  sucb  parish,     sessed  for  their  personal  property  or  stock  in  trade  ovAjy  as  well 

as  other  inhabitants  of  the  said  borough,  rated  thereto  in  respect 
of  real  property,  had  a  right  to  vote,  and  .had  constantly  void  « 
inhabitants  of  tlie  borough,  paying  scot  and  lot  in  all  elections  of 
members  to  serve  in  parliament  for  the  said  borough:  Thati?. 
for  many  years  before,  and  at  the  time  of  making  the  rate,  was  an 
inhabitant  and  substantial  householder  within  the  borough,  and  a 
butcher,  and  kept  an  open  butcher's  shop  therein,  carrying  on  his 
said  trade  of  a  butcher,  by  purchasing  whilst  livine,  and  kiliiog 
and  selling  dead,  within  the  said  borough^  about  the  quantity  of 
one  ox  or  heifer,  and  two  calves,  and  two  sheep  or  lambs  weekly* 
one  week  with  another,  throughout  the  whole  year;  that  be  paid 
about  twenty  pounds  every  week  in  the  purchase  of  such  ox  or 
heifer,  calves,  sheep,  and  lambs;  that  though  he  actually  hiid oat 
the  said  sum  of  twenty  pounds  or  more  every  week  in  buying  svdi 
live  cattle,  yet  as  he  received  the  ready  money  and  the  proBts  iA 
trade  thereupon  back  again  in  the  course  of  the  same  week,  or 
soon  after  bv  the  sale  thereof  dead,  it  is  but  about  one  twenty 
pounds  employed  in  the  whole  year,  which  he  so  turns  in  his  said 
trade  every  week ;  he  buying  and  paying  for  the  said  live  caltl^ 
killing  the  same  soon  after,  and  in  his  said  shop,  within  the  stfi 
borough,  visibly  and  openly  exposing  to  sale,  and  selling  the  meat 
in  small  pieces ;  and  also  the  tallow,  skins,  hides,  and  other  pro* 
duce  thereof;  whereby  he  received  a  return  of  the  money  for  the 
same,  with  the  profits  thereupon,  in  the  course  of  the  same  week, 
or  soon  after,  as  aforesaid ;  and  by  and  out  of  the  profits  ariffV 

(a)  In  T.  T.  22  G,  3.  the  rateability  lative  to  nann's  parish  did  not  j«*  Jj 

of  the  new  paymente  in  the  parish  of  agreement  with  the  parishioiKrSi  tf* 

The  Triniiy  came  m  question  upon  a  contained  no  daiue  lik»  I9G.S.  c.9^ 

special  verdict,  in  the  case  of  Rann  ».  §  28.  they  held  that  the  payment*  <J^ 

Picking  and  others,   ^hen   the  Court  are  rateable. See  the  case  reported  w 

declared,  that  the  ground  of  the  ded-  IMCr.  Caldecot's   Decisions;   and  ;w<i 

•ion  m  Rex  v,  Toms  was  the  agreement  pi.  179. 
and  optional  clause;  and  as  the  act  re- 
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from  this  trade  the  said  R.  maintained  himself  and  hb  family, 
faid  all  his  necessary  expences,  and  keeps  and  preserves  his  capi- 
tal in  manner  aforesaid ;  that  by  the  said  rate,  being  one  of  five 
rates  made  for  the  relief  of  the  poor  of  the  said  borough  and  pa- 
risfa  in  the  year  1781,  the  said  R.  is  rated  and  assessed  the  sum 
of  four  shillings  as  his  share  or  contribution  towards  the  relief  of 
the  poor  of  the  said  borough  and  parish,  in  respect  of  his  stock  itt 
trade  or  personal  property  aforesaid ;  which  is  no  more  than  his 
share  or  proportion  towards  the  said  rate,  and  no  more  than  other 
batchers  witnin  the  said  borough,  in  similar  circumstiinces  with  the 
said  appellant,  are  rated  and  assessed  in  respect  of  their  personal 
property  or  stock  in  trade,  within  the  said  borough,  in  and  by  the 
said  rate.     The  question  therefore  is,   Whether  R.,   for  or   in 
respect  of  his  personal  property  or  stock  in  trade  aforesaid,  be 
rateable  in  or  by  the  said  rate  so  made  for  the  relief  of  the  poor  of 
the  said  borough  and  parish  as  aforesaid?  —  Wallace  showed 
eaase  in  support  of  this  rate ;  and  insisted,  that  an  uninterrupted 
usage  and  custom  of  rating  this  species  of  property  from  the  very 
date  of  the  statute  down  to  the  present  times  being  expressly 
stated,  this  question  had  lately  undergone  a  solemn  decision  (a),  (a)  Rex «.  Hill, 
and  was  no  longer  open  to  argument;  and  Bearcrq/i,  who  was  to  ^*^>  ^^  '^^* 
have  supported  the  rule,  admitting  that  it  was  not  possible  to  distin- 
gui^  this  from  the  case  of  Rex  v.  /////.--Per  Curiam  :  Rule  dis- 
efaarged,  and  order  of  Sessions  confirming  the  rate  affirmed. 

179.  Rann  V.  Pkkingy  T.  T.  22  G.  3.  Cald.  196.  — The  plain-  P«7meiitiin 
tiff  Rann  was  vicar  of  the  vicarage  of  I'he  Holy  Trinity ^  in  lieuoftitlMs 
the  parish  of  The  Holy  Trinity,  in  the  city  of  C.     The  defend-  «***«*  ""^f 
ants  were  the  mayor,  a  justice  of  the  peace,  a  constable,  and  beui^«iTMr- 
the  two  overseers.     By  a  private  act  of  parliament  4-  &  5  P.  4*  M*t  aon^dapa-^* 
reciting,    that   tithes   were  payable   to   the   vicar   of   St.  Mi'  risl],andcoo. 
ckaefBf  and  The  Trinity,  and  that  the  inhabitants,  &c.  of  these  finned  by  act  ot 
pttrisiies  shall  ]^early,  without  fraud  or  covin,  pay  their  tithes  to  Parliament,  aw 
eveiy  of  the  vicars  of  the  said  two  parishes  after  the  rate,  order,  '**®^'  *®  "* 
tnd  proportion  therein  mentioned;  and  by  19G.3.  C..57.,  reciting,  ^^' 
that  the  tithes  and  other  vicarial  profits  and  benefits  did  princi- 
pally arise  fk*om  rates  and  assessments  made  by  virtue  of  the 
4  &  5  P»^  M.J  that  they  had  much  diminished;  and  that  an  income 
might  be  provided  in  future  for  the  sufficient  maintenance  of  the 
vicar  of  the  said  parish  of  Tlie  Trinity,  to  be  in  lieu  of  all  tithes 
and  other  ecclesiastical  dues ;  it  was  enacted,  that  the  4  &  5  P.  4r  M. 
should  be  repealed,  and  that  a  rate  or  assessment  fliould  be  made, 
as  therein  mentioned,  in  lieu  of  all  tithes,  and  all  rates,  assess- 
floCBt^  and  other  ecclesiastical  dues  and  payments  claimed  by  the 
wicar  of  the  said  parish  or  vicarage  under  the  ^&5  P.Sf  M.    The 
tidies  as  settled  by  4  &  5  P.  4*  Af.  were  never  rated  to  the  poor. 
The  verdict  then  stated  the  manner  in  which  the  present  rate  was 
SBMSsed,  the  confirmation  of  it  by  the  Sessions,  the  non-payment 
by  the  plaintiff  Ranuy  and  the  subsequent  distress  by  the  defend* 
ants*  —  Lord'Mansfield  delivered  the  judgment  of  the  Court: 
This  act  does  not  enable  the  parish  to  pay  the  vicar  a  gross  sum, 
dear  of  all  deductions,  whenever  the  tithes  settled  by  the  act  ex- 
ceed a  given  amount;  as  was  the  case  in  Rexv.Toms.(b)  There  is  (6)^fiie,pl.i77. 
therefore  a  distinction  between  the  two  acts :  here  there  is  no  ex- 
emption  from   parochial  burthens,  how  small  soever  the  sum.. 
—  Posiea  to  defendant. 
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The  profits  of  a  '  180.  Rexv.  St*  Nicholas,  Gloucester,  E.  T,  23G.S.  Cald.9Sl 
vfeigMng-ma-  —The  mayor  and  burgesses  of  Gloucester  being  possessed  of  a 
n^lTto  tto  ^^^^  '"  ***®  peLnsh  of  St.  N.,  erected  a  machine  in  a  street  leading 
po^^  by  the  said  house  for  the  purpose  of  weighing  waggons,  carts,  &c 

See  ilex  p.  loaded  with  coal  and  other  things ;  and  received  from  the  owDer 
Hogg,  po$t,  of  every  such  waggon,  cart,  &c.  so  weighed,  two  pence  in  the  ton 
Cald.  155.  for  every  ton  the  things  contained  in  the  said  waggon,  cart,  Ac.  so 
u^^  ^^^'      weighed  amounted  to.     The  steelyard,  part  of  the  machine  by 

which  the  waggons,  carts,  &c.  were  weighed,  was  and  always  had 
been  in  the  said  house  of  the  mayor  and  burgesses,  in  the  parish 
of  St,  N-;  and  the  house  was  called  the  Machine-house*  The 
mayor  and  burgesses  had  no  right  to  compel  the  owners  of  wag- 
gonsy  carts,  &c.  loaded  with  goods,  to  bring  their  waggons  and 
carts,  &c.  to  be  weighed  at  the  machine.  The  said  machine- 
house,  independent  of  the  profits  arising  from  the  macbioe,  was 
worth  about  5L  The  profits  arising  from  the  machine  were  worth 
about  40/.  per  annum.  The  machine-house  was  rated  to  the  parish 
of  St.  N.  m  the  following  manner,  viz.  The  mayor  and  burgesses 
I  of  Gloucester  for  a  machine- house,  24/.  —  1/.  16*.  —  Lord  Maks- 

FiELD :  It  is  not  in  terms  said,  that  the  machine  is  annexed  to  the 

freehold ;  but  the  nature  of  the  thing  supplies  the  defect  in  the 

I  expression.    Indeed  the  expression  sufficiently  shows  it.   What  is 

the  house  ?  It  is  *<  The  Machine-house.'*     They  are  one  entire 
thing,  and  are  together  rated  by  the  common  known  name,  which 
comprehends  both  ;  and  the  prmcipal  purpose  of  the  house  is  for 
weigning.     The  steel-yard  is  the  most  valuable  part  of  the  house; 
the  house  therefore,  applied  to  this  use,  may  be  said  to  be  bwlt 
for  the  steel-yard,  and  not  the  steel-yard  for  the  house ;  and  the 
quantum  of  the  assessment  must  be  allowed  to  be  most  moderate; 
as,  although  a  liberal  allowance  ought  to  be  made  for  wear  and 
tear,  labour  and  attendance,  the  charge  does  not  much  exceed  the 
half  of  the  value.  —  Willes  J.  There  does  not  seem  to  liavebcen 
any  doubt  below  but  that  the  machine  was,  as  it  is  described  in 
the  rate,  appurtenant  to  the  building ;  if  so,  its  clear  profits  are 
undoubtedly  rateable.'   If  a  billiard-table  stand  in  a  house,  and 
the  house  should,  in  respect  of  such  table,  let  at  a  higher  sum,  it 
would  be  rateable,  while  the  table  continued  there  and  was  so  let, 
at  the  advanced  rent.  —  Buller  J.  The  conclusion  of  this  case  is 
strong  to  show  that  the  justices  considered  the  machine  as  part  of 
the  house;  for  the  question  they  raise,  the  point  they  bring  forward 
and  refer  to  the  Court  is^  Whether  the  profits  are  rateable?  and 
80  long  as  they  are  received  they  undoubtedly  are.     It  is  like  the 
(a)  Rex  A  case  of  (a)  the  Cheltenham  Spa.     There  is  an  extraordinary  profit 

mi\w,  anie,      arising  from  this  modification  of  the  enjoyment.     The  only  ques- 
^  *  tion  therefore  is,  Whether  a  man  shall  be  rated  for  the  property 

he  has  ?  If  a  house  to-day  is  let  for  SO/,  per  annum,  and  to-mor- 
row, if  turned  into  a  shop,  would  let  for  50/.,  when  it  is  turned 
^  into  a  shop  it  shall  be  rated  at  50/.     Its  being  called  the  machine- 

house,  shows  that  the  house  and  machine  are  an  entire  thing*— 
The  order  of  justices,  allowing  the  rate,  was  affirmed. 
ApriTttebuiT^       181.  Robson  v.  Hi/de,  T.  T.  23  G.  3.  Cald.  310.  —  Tlie  ci^  of 
•   atiVchiipel^and  ^^^*^^^  demised  to  the  vicar  and  churchwardens   of  jS^.  Ai.  « 
^^^^^^wt'ne-    P*®^®  of  ground  in  C,  in  the  parish  of  St.  G.,  with  the  chapel 
■■^^Kteiea     and  vestry-room  thereon  erected,   for  forty  years  from  Laf^ 
^^^^^^^r      daij  1768,  at  the  yearly  rent  of  18/.  15*.,  with  a  covenant  that  the 
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lessors  shoaid  at  the  end  of  every  fourteen  years,  at  the  same  rent  purpose,  is,  if  a 
and  under  the  same  covenants,  execute  a  new  lease  of  the  pre-  profit  is  made 
mises  from  time  to  time  for  ever ;  tliey  the  lessees  paying  for  every  ?[**»  rateable  to 
SBch  renewal  into  the  chamber  of  the  city  of  London  131/.  5s.  by  s  co!^6. 
way  of  fine.     An  underlease  from  June  24f.  1776,  was  made  by  w.  Jone's,  186. 
the  churchwardens  and  vicar  of  St.  M.  to  the  plaintiff  and  two  Vln.  Abn  426. 
otheEs  of  the  same  premises,  for  thirty-one  years  and  a  half,  re-  ^'  745. 
newable  fbr  ever,  at  the  sum  of  120/.  clear  of  all  taxes.    The  ^J^  ^^'^^ 
imder -lease,   among  other  covenants,  contained  the   following:  i  ^u'fiep. 3B9. 
"  That  the  lessees  should  let,  use,  and  continue  the  present  cha- 
**  pel,  and  any  new  building  to  be  erected  instead  of  the  said 
"  ckspel,  as  and  for  a  chapel  for  the  whole  of  the  said  term  ;  and 
**  permit  the  service  of  the  church  of  England  only  to  be  used 
*'  therein  as  by  law  established,  in  like  manner  as  the  same  hath 
^'  been  and  is  now  used  and  exercised  therein,  and  not  for  any 
**  other  use  or  purpose  whatsoever ;  fmd  should  pay  to  the  clergy- 
**  meo  and  other  officers  or  servants  officiating  at,  or  belonging  to, 
**  the  said  chapel  all  their  salaries  and  allowances :  and  also  should 
defray  all  other  charges  and  expences  attending  the  support  and 
maintenance  of  the  said  chapel,  or  in  any  ways  relating  thereto ; 
they  receiving  all  the  rents  and  emoluments  from  pews  or  seats 
in  the  said  chapel  from  the  •29th  September  1776  "  &c.    The 
plaintiff  was  the  surviving  lessee.-    The  rent  reserved  by  the  last- 
mentioned  lease  had  been  always  applied  to  the  public  and  cha- 
ritable purposes  of  the  parish  of  St,  M.     The  plaintiff  let  the 
pews  and  received  the  rent  thereof  for  his  own  use  and  benefits 
The  said  building  ever  since  its  erection,  which  was  about  1695, 
had  been  applied  to  no  other  use  than  that  of  divine  worship  ac- 
cording to  the  rites  of  the  church  of  England.    The  parish  o£ 
Si.  G.  upon  the  27th  of  April  1782,  rated  the  plaintiff  in  respect 
of  the  said  building  to  the  relief  of  the  poor ;  and  the  defendants 
distrained  for  non-payment  of  the  said  rate.     The  building  never 
had  been  rated  before.    The  question  for  the  opinion  of  the  Court 
was.  Whether  the  plaintiff  in  respect  of  the  said  building  was 
rateable  to  the  poor  ?  —  Lord  Mansfield:  The  doubt  in  this  case 
can  only  have  arisen  from  the  use  of  the  word  *^  chapel ;"  but 
this  building  is  not  such  in  an  ecclesiastical  sense.    It  is  not  a* 
consecrated  place ;  the  ecclesiastical  law  cannot  take  notice  of  it ;. 
it  is  a  mere  private  room,  let  out,  it  is  true,  at  present  for  the  pur« 
poses  of  religious  worship,  but  which  at  his  pleasure  the  owner 
may  apply  to  any  other  use.     It  is  said,  indeed,  that  he  is  re- 
stiained  from  doing  this  by  covenant ;  but  the  restriction  by  co-- 
Tenant  does  not  vary  the  nature  of  the  property.    If  indeed  it 
were  absolutely  given  to  thd  public,  it  nusht  be  a  strong  ground 
to  say  that  it  was  not  rateable ;  in  his  hanos  at  least,  oiit  of  whom 
the  property  had  passed,  and  by  whom  nothing  is  reserved.     But 
the  temporary  use  to  which  it  is  applied  cannot  vary  the  nature  of 
the  case.     He.  might  convert  it  into  an  assembly  or  concert-room ; 
and  in  that  shape  would  it  not  be  rateable  ?   Under  this,  then,  the 
fflost  beneficial  mode  of  enjoyment,  shall  a  plea  of  exemption  be 
admitted?     If  another,  and  that  clearly  a  more  lucrative  one, 
were  once  suggested,  the  lessor  and  lessee  would  presently  under* 
stand  each  other ;  and  the  argument  from  the  restrictions  of  the 
covenant  would  not  long  continue  a  bar  to  the  establishment  of 
this  charge.  —  BvhhER  J.     The  argument  on  behalf  of  the  plain- 
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tiff  18  fliqiported  bjr  a  fake  analogy.    His  case  does  not  icsaaUe 
that  of  a  clergyman.     But  if  it  dia»  I  am  very  fiur  firom  being  n- 
tisfied  that  a  member  of  the  established  churchy  a  parson  or  ficar, 
who  has  the  profits  of  the  pews  given  him  by  the  parish  in  increase 
of  his  benefice,  is  not  rateable  for  such  profits.    There  ii  alio 
another  important  di£Perence.    One  reason  that  the  law  has  con- 
tinued tithes  to  the  clergy  is,  that  it  has  prohibited  dieir  foUov** 
ing  any  other  occupation :  now  the  plaintiff  is  subject  to  no  inch 
restrictions,   ^nd  to  mark  the  difference  still  more  strongly,  ereiy 
beneficed  clergyman  in  the  kingdom,  even  the  poorest  of  our 
vicars  (and  many  there  are  whose  pittance  is  only  20^.  a  year),  pay 
their  proportion  to  the  poor.  No  principles  of  law  then,  any  toe 
than  the  interests  of  religion,  prevent  the  public  ff1>ni  calling  upon 
tliis  man  for  his  full  proportion.  —  Willes  J.  concurring.  —Pos* 
tea  to  defendants. 
An  alms-houM        182.  Rex  v.  fValdo  (a),  T.  T.  23  G.  S.  Cald.  358.  —  l^.^e^- 
wholly  occupied  lant,  being  seized  of  a  messuage  at  JVf.  let  at  eight  guineas  fer 
^?^J**^  SL*    ^"""''*'  ^^  rated  and  paid  poor-rates  for  it.     About  six  years  ago 
atteniuits,  and   ^*  P^^^^  down  this  house  and  built  a  new  one  on  the  same  spot, 
of  which  no/)ro-  furnished  it,  and  placed  in  it  ten  poor  girls,  some  of  the  parish  aC 
fi  »  madty  al-    Af.,  and  Others  of  the  neighbourmg  parishes ;  where  they  were 
though  the  tb-    educated,  maintained,  and  brought  up  on  his  charity ;  and  pro- 
*f^"V  ^'^^"tha ^    vided  a  woman  and  paid  her  wages  as  his  servant  to  superintend 
penim  who         them,  instruct  them  in  reading  and  working,  and  to  qualify  then 
gtrcs  the  alms,     for  services.  This  woman  and  the  ten  children  were  the  only  per- 
has  no  legal        sons  resident  in  this  house,  which  was  solely  appropriated  for  this 
occupiers,  and     parpose ;  and  vacancies  from  time  to  time  supplied  9tW*9  dis* 
of  t^Jd*  **^  cretion  and  choice. — Lord  Mansfield  :  The  parish  have  acted  in 
der  the  noat^'    ^  shameful  manner  to  rate  a  house  ^plied  to  a  purpose  so  beoe- 
Igan,  ficial  to  it.    The  Court  took  the  distinction  yesterday,  (b)    ^« 

(b)  In  the  case  °^^  °o  profit  of  this  building ;  and  it  is  sufficient  that  this  is  lo 
of  Rob«m«.  ^  ^^j  And  the  profit  is  here,  in  fact«  applied  to  public  and  diari- 
Hyde^  anu,  pi.  table  uses.  —  BuLLEB  J.  Do  you  mean  to  argue  that  if  a  man  give 
181*  all  he  has  in  charitv,  he  shall  apply  something  more  in  charity?-^ 

WiLLBS  J.  concurrmg,  the  rate  was  quashed. 
Tlie  warden  of  183.  Rex  v.  Eyles,  H.  T.  24  G.  3.  Editor'*  MS5.-Thc 
S*  '^*'  *'*"  Seaaions  stated,  that  His  Majesty  by  letters  patent,  dated  5th 
n^^^^  M^<^  1'76(),  granted  to  E.  the  office  of  warden  or  keeper  (3^ 
lirofits  of  his  ^BB  Fleet,  and  the  t:u8tody  of  the  prison  or  gaol  of  thi  tisMr% 
office.  and  of  the  prisoners  committed  or  to  be  committed  to  the  sud 

8.  C  Cald.  407.  prison,  and  the  capital  messuage  for  the  custody  of  the  prisoners, 

and  thirteen  messuages  in  the  parish  of  Si*  B.,  and  all  other 
messuages,  lands,  tenements,  and  hereditaments  to  the  said  office 
belonging  and  appertaining,  and  all  the  other  fees,  salaries,  reits, 
profits,  emoluments,  conunodities,  privileges,  and  hereditaments 
to  the  said  office  and  prison,  and  to  the  keeper  or  the  custody  of 
the  same  belonging;  and  him  the  said  £.,  warden  or  keeper 
of  the  Fleets  and  of  the  prison  and  gaol  of  the  Fleet  aibresiid, 
did  make  and  constitute  to  have  and  to  hold  and  exercise  the  said 
offices,  messuages,  .&c.  during  the  will  and  pleasure  of  His  Ms* 
jesty  :  that  the  said  £•  was  rated  in  a  rate  for  the  relief  of  the 
poor  of  the  parish  of  St,  B.  on  tha  17  th  April  last,  as  an  occa- 
pier  of  400/.  a  year :  that  the  thirteen  messuages  mentioned  in 

(a)  See  Rez  o.  Agu,posif  pL  21I9» 
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tie  Jetters  patent  have  siiice  been  reduced  in  nmnber  to  nine 

dkinct  tenementSy  the  occapiers  of  which  are  respectively  rated, 

flod  are  not  included  in  the  rate  complained  of:  diat  part  of  the 

ci^tal  messuage  in  the  letters  patent  mentioned  cooststs  of  cer- 

tan  roooM  where  the  prisoners  committed  tOy    or  detained  in^ 

the  said  prison,  in  the  custody  of  the  said  £•  as  warden,  are 

lodged;  who  severally  and  respectively  pay  to  the  said  E^  m 

warden  the  weekly  sum  of  ls,Sd.  for  each  of  the  said  riMHns 

vImo  occupied  in  the  said  prison;  that  a  certain  other. part  of 

the  laid  capital  messuage  is  used  as  a  separate  dweilxng-house  for 

tk  residence  of  the  said  E,  as  warden,  and  occupied   by  •  him, 

bis  fiimily  and  servants,  and  is  of  the  yearly  value  of  wC :  that 

tbe  present  warden  and  his  late  father  have  constantly  paid  to  tlie 

fWTiTste  for  the  said  prison  at  the  rate  of  3002.  a  year,  until  within 

afev  jears  last  past,  when  upon  the  raising  of  the  said  rate  to  the 

SO0OI  400i^  the  warden  first  objected  to  the  payment  thereof  t  that 

the  wluAt  of  the  said  capital  messuage,  as  well  that  part  oecnpied 

bjibe  prisoners,  as  the  other  part  occupied  by  the  said  E,  wai  his 

anuiyyis  generally  rated  in  the  said  assessment,  and  the  said  E.  rated 

IB  respect  thereof* — The  Court  of  Quarter  Ses^ons  confirmed  the 

nte.— Lord  Mansfield  :  In  order  to  assess  under  the  statute  of 

thei5£/u.  c.  2.  it  is  not  sufficient  to  find  property  only ;  an  occu* 

pier  most  also  be  found,  who  may  be  rated  in  respect  of  that 

property.    In  8l.  L%dce%  case  (a^,  the  use  'that  was  made  of  the  (a)^n/«,pl.i57. 

Cirty  was  such  that  there  could  be  no  occupier.  The  question 
is  partly  law,  -partly  fact :  it  is.  Whether  the  warden  is  oc* 
ciipier  of  what  he  lets  out  in  lodgings  ?  He  is  bound  to  receive 
>ni  keep  his  prisoners ;  but  he  may  keep  them  anywhere  within  the 
^KHinds  of  the  prison :  many  are  sent  to  the  common  side ;  there  he 
Biakes  no  pront,  and  is  not  rated :  others  are  kept  out  of  the  pri« 
^  itself  in  private  lodgings  within  the  rules.  Is  there  any  doubt 
bttt  the  occupiers  of  those  houses  are  rateable  ?  A  third  way  he  has 
<^l^eeping  them  is  in  these  chambers :  he  is  not  bound- to  keep  any 
priieDers  there :  he  admits  none  that  will  not^ay :  when  they  cease 
to  pay  he  turns  them  out.  This  case  was  sent  back  io  have  the 
^^e  stated,  and  it  comes  out  that  this  property  has  always  been 
'3td ;  and  I  have  no  doubt  but  that  the  present  dispute  arose  from- 
the  determination  as  to  the  window-tax.  It  appears,  too,  that  the 
King  B  Bench  and  other  prisons  are  rated.  Little  argument  arises 
^  the  not  rating  co  inty  prisons,  because  they  are  used  chiefly 
^<K  the  custody  of  felons,  and  in  general  no  profit  is  made  of 
theou  I  lay  no  great  stress  on  cases  of  burglary  ahd  other 
^^"'Binal  prosecutions ;  yet  it  is  clear,  that  to  these  purposes  this 
^^  be  the  dwelling-house  of  the  warden.  —  Willbs  J. 
£veiy  thing  which  yields  a  certain  annual  profit  is  rateable.  It  was 
^  Ud  down  in  Rex  v.  Cardington.  (b)  The  case  of  ^S^.  Luke's  does  (6}^n/e,p].  172. 
^  apply,  for  there  no  profit  was  made.  The  distinction  in  this 
^  prison  shows  it ;  for  the  conmion  side  yields  no  profit,  but 
^  Side  does.  It  is  said  that  this  profit  is  not  rent,  but  fees ; 
^t  exclusive  of  this,  he  has  fees  on  admittances  and  dischar^, 
i^  that  answers  the  word  "  fees  "  in  the  grant.  From  necessity, 
jl  the  warden  were  to  break  open  the  prisoner's  room,  it  would 
he  laid  in  the  indictment  to  bo  the  dwelling-bouse  of  the  pri- 
mer; but  that  will  not  prove  the  warden  not  to  be  the  occupier 
to  other  purposes.    A  guest's  room  in  an  inn  would  be  described. 
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in  the  same  way  in  an  indictment  for  burglanr  against  the  land* 
(a)  1  Hale|5559  lord  (a) ;  bat  that  does  not  prevent  the  landlord  from  being  rated. 
^^*  la  the  window-tax  eaae^  the  question  was.  Whether  it  was  t 

dweUing*houBe  or  not  ?  Thia  is  not  rated  as  a  dwelling-boiue, 
but  aa  property  occupied,  by  which  a  profit  is  made.— Ash- 
hurst  J.  I  am  of  the  same  opinion.  There  is  nothing  in  reaseo, 
or  even  technically,  to  distinguish  this  from  the  common  caae  of 
an  occupier  making  a  profit.  The  window-tax  case  does  not  ap- 
ply ;  for  there  it  was  expressly  stated  that  the  house  belonged  to 
the  Crown,  and  it  was  not  stated  that  the  warden  made  a  profit 
by  it. — BuLLBR  J.  I  have  no  doubt  that  this  case  arises  out  of 
the  window*tax  case.  To  say  the  best  of  that  case,  it  was  a 
favourable  determination ;  but  it  is  not  applicable  to  any  case  on 
,  the  poor  laws:  it  was  a  construction  on  the  words  of  the  statute; 

and  two  of  the  judges  have  now  stated  the  reasons  on  which  it 
wenty.  that  the  act  extends  only  to  lights  in  dwelling-bouses. 
When  this  case  came  on  before,  I  had  no  doubt  as  it  then  stood. 
^ .  With  respect  to  usa^e,  it  may  explain  facts,  but  never  can  alter 
the  wprds  or  meanmg  of  an  act  of  parliament.  The  auestioo, 
Whether  prisoners  are  occupiers,  — -  was  much  coosiderea  in  Ru 
▼•  Donnavan  (6),  which  came  from  Liverpool  j  and  it  was  settled 
that  they  are  not :  they  are  like  lodgers ;  and  it  never  was  iiua- 
gined  that  a  person  hiring  a  first  or  second  floor  was  rateable; 
the  landlord  is  rated  for  the  whole  house.  The  case  of  Robw 
(g}^iii^pL181.  y»  Hydc{c)  is  strongly  applicable;  and  there  are  many  instancesi 

Mpecially  in  Londok,  of  houses  that  can  be  used  only  for  a  par- 
ticular purpose.     As  to  this  not  being  rent,  but  fees,  th^  is 
nothing  so  decisive  on  that  point  as  the  rules  of  Court  restraining 
the  warden  from  takioe  more  than  U.  S<Li  it  is  then  called  cbam- 
ber-rent. — Order  confirmed. 
Luds  parcbM.       184.  Rex  v.  HuU  Dock  Company  (rf),   E,  T.   26  G.  3.  1  J.  R* 
Mn'^and^     219.  —The  case  stated,  that  in  pursuance  of  19  G.  S.  the  coromis- 
▼erted'into  a  *    sioners  in  and  by  the  said  act  appointed,  did,  before  the  niakivg 
dock  aocofdiog  ^^  the  said  dock  or  bason,  purchase  divers  lands  and  grounds 
to  811  act  of        in  the  pariA  of  Sculcoates  y  all  which  lands,  as  well  before  the 
P*>^||>>Mirt»         purchase  thereof  as  afterwards,  were  assessed,  and  did  pay  the 
wiiidi  dedarw    fand-tax  and  all  paroehial  assessments  to  the  parish  of  &  in  corn- 
er) Thb  wss  a  case  menred  by  Mr.     of  a  door  made  in  the  irali,  wMcb  ^^ 
Justice  GoukU  at  the  Lent  assises  for    was  locked  every  night.    No  pcnon 
Ijimcasler,  1770,  on  the  trial  of  an  in-     inhahitedthcprison  except  the  pnsvo^t 
dictment  against  James  Donnavan  for    but  if  any  of  the  prisoners  «ereal>let» 
anon.     The  prisoner  was  confined  in     pay  for  a  bed,  ihey  were  alwsjrs  scoom- 
tfae  common  gaol  of  Liverpooi  for  debt,    modated  with  one  in  the  house.    Tbt 
and  Toluntarily  set  iire  to  his  box,  which    question  was,  Whether  this  priiOOf  ^ 
was  a  little  iqpartment  in  the  prison,     constructed,  could  be  cooddered  a*  ^ 
and  the  whole  gaol  would  unaToidably    dwelling-houise  ?  It  was  argued  st  Ser- 
have  been  burnt  down,  if  timely  assist-    jeantsMnn-Hall,   op  tlie  first  da/  <^ 
ance  had  not  extinguished  the  flames.     Easter  Term,  before  all  tlie  Js^ 
1^  gsol  belonged  to  the  corporation  of    except  Mr.  Baron  Adams  s  aBd  tb^ 
JAverpool,  and  there  was  a  dwelling-    were  unanimously  of  opinion,  th«  tto 
bouse  adjoining  to  it  for  the  keeper  to    dwelling-Junise  was  to  be  con^ideff^  • 
live  in ;  but  in  which  he  permitted  his    part  of  the  prison,  and  the  whole  pno^ 
mother.in-law  to  reside,  for  the  purpose    as  the  house  of  the  corporslion.    Set 
of  keeping  a  public  house.     This  house     2  Black.  Rep.  682.     Cases  in  Cro^ 
was  separated  from  the  prison  by  a  wal  I ;     Law,  67. 

but  the  entrance  into  the  prison  was        ^d)  See  Rex  «l  Sculcoates»  anle^  P^ 
.through  the  dwelling-house,  by  means     101.  Rex  v.  Batb^atUetpl  IW. 
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mon  with  all  the  other  lands  in  that  parish,  and  that  the  said  tlist  the  diafs 
Dock  Con^ny  did  cut  and  convert  three  acres,  two  roods,  and  ortfatpropiM. 
twenty-nine  perches  of  land,  part  of  the  said  lands  so  parchased  ***•  ijljif* 
as  aforesaid,  and  lying  within  the  parish  of  8,^  into  the  said  dock  JJ^J^Jj*^  ** 
or  basoD ;  and  that  the  same  are  now  part  thereof,  the  whole  ^^^^^«fl^i». 
dock  or  bason  containing  ten  acres  :  that  in  that  part  of  the  said  table  ta  tbe  peer 
dock  or  bason  within  the  parish  of  S.f  twenty  or  thirty  ships  or  in  praportioD  to 
▼essels,  or  thereabouts,  frequently  He  and  are  moored  for  severd  J*  •wwmI  pro- 
mooths  together,  particularly  in  the  winter  season ;  and  that  the 
ffiprdttices  belonging  to  such  ships  usually  lie  on  board  such 
nips  or  vessels  during  all  the  time  they  are  so  stationed :  that  in 
the  year  1783  the  said  Dock  Company  received  for  tonn^e  of 
skips  granted  by  the  said  act  5000/.,  and  expended  in  omcera* 
lalaiiea  and  requisite  repairs  ISOO/.,  so  that  the  net  proceeds  • 

amoaoted  to  3700/. ;  that  the  said  Dock  Company  do  not  owe  or 
itand  iadebted  to  any  person  or  persons,  in  any  sum  of  money  or 
KCQri'tj  at  interest,  either  borrowed  under  the  authority  of -the 
laid  a^  or  otherwise :  that  there  are  120  dock  shares  in  this 
company  of  500/*  each,  on  which  the  several  proprietors  have 
on]j  actually  advanced  and  paid  300/.  for  each  share,  and  thai 
the  same  now  sell  at  5251. :  that  on  the  7th  day  of  May  1784,  an 
aiKssment  was  laid  on  the  lands  and  tenements  in  the  said  -parish 
of  ^  for  the  relief  of  the  poor  therein,  for  the  year  1784,  at 
\u  id.  in  the  pound,  which  rate  was  afterwards  duly  allowed  by 
two  of  His  Majesty's  justices  in  and  for  the  said  Ridings  and  pub- 
lished in  the  parish-church  of  S.,  according  to  the  statute  in 
that  behalf  made,  and  is  in  the  words  following :  *'  For  that  part 
**  of  the  Dock  lying  in  the  parish  of  S.  800/.  --59/.  6*.  8rf."— 
PKa  Curiam  :  This  is  landea  property  lying  within  the  parish, 
vhich  clearly  was  the  subject  of  a  rate  before  the  passing  of  this 
ttt  of  parliament.  Then  the  question  is,  Whether  the  act  exempts 
this  property,  which  was  rateable  and  rated  before?  But  there 
^  no  words  of  exemption.  As  between  the  heir  and  executor, 
this  is  to  be  considered  as  personal  property  ;  but  the  legislature 
did  not  intend  to  alter  the  nature  of  it  in  any  other  respect.  — 
Bate  affirmed. 

185.  Lord  Bute  v.  Grindatt  (a),  T.  T.  26  G.  3.  1  T.  R.  338.—  The  ranger  of 
Special  verdict,  which  stated  that  the  king,  by  letters  patent  » '^Xjl  P"k  » 
dated  25th  June  1781,  granted  to  the  said  earl  the  office  of  ranger  ^^Je  w^rfo? 
^dieepcTy  and  the  custody  of  all  that  his  said  parkt  called  New  inclosedMbndu' 
^^ly  near  Richmond^  and  the  custody,  survey,  and  preservation  in  the  park 
^f  311  and  singular  the  houses,  lodges,  edifices,  walks,  deer,  wild  yielding  certain 
^^c««t«i  and  game,  in  his  said  park,  there  being  or  thereafter  to  be,  profit »  but 
to  have,  enjoy,  exercise,  and  occupy  the  said  office,  unto  him  the  JJ^^*^ 
•aid  earl,  by  himself,  or  his  sufficient  deputy  or  deputies,  during  «iMr,^hile^bey 
^^pieasure.     And  further,  for  the  better  execution  of  the  Saia  yield' him  no 
<^»  His  Majesty  by  the  said  letters  patent  did  give  and  grant  profit. 
«nto  the  said  earl,  the  herbage  and  pannage  of  the  said  park,  over  Soeante,  Jones 
^  above  the  keeping  of  the  game  within  the  said  park,  from  p\  ^'J 
^e  to  time  being ;  and  also,  the  fees  of  three  bucks  and  three  ^  '      * 
does  eveiy  season ;  and  also  the  wages  and  fee  of  six  shillings  by  brow?,p«^"* 
^e  day,  for  every  day  in  the  year,  payable  as  in  the  said  letters  pi,  290, 
patent  is  particularly  specified ;  and  also',  all  woods  and  under- 
woods, commonly  called  browse  wood,  wind-fall  wood,  and  dead 
and  decayed  trees,  mast  and  chiminage  happening  or  falling  from 
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time  to  tune  i^ithin  the  said  pArk,  together  with  the  neceswy 
timber  for  repairing  the  houses,  lodges,  edifices,  and  walks  in  the 
said  park,  and  such  timber  as  should  be  wanting  and  necessary  for 
dividing,  separating,  and  inclosing  any  parts  or  parcels  of  lands 
within  the  said  park,  as  should  from  time  to  time  be  judged  con- 
venient for  improving  the  pasture  and  herbage  thereof,  and  for 
beautifying  the  said  park  as  was  therein  before  mentioned,  to  be 
granted,  so  as  such  timber  so  to  be  cut  down  at  any  time  shonld 
be  made  use  of  and  employed  within  his  said  park  for  tbe  par- 
pose  aforesaid,  and  not  elsewhere  or  otherwise,  unto  the  said  earl 
during  His  said  Majesty's  pleasure,  together  with  the  liberty  of 
planting  trees  against  the  wall  of  the  said  park ;  and  di  other 
xvageSf  Jee$y  prq/Uty  rights^  perquisiiesy  commodities,  adoajdo^eSf 
and  emoluments  to  the  said  office  belonging  or  appertainlDg,  as  of 
right  had,  taken,  received,  or  usually  enjoyed  with  the  like  office, 
,        tmikout  rendering,  paying,  or  making  any  account,  or  any  other 
thing  for  the  same  to  His  said  Majesty,  his  heirs  or  successors, in 
any  manner  whatsoever.    That  269  acres  or  thereabouts  of  ik 
iotdpark  are,  and  before  the  said  earl  became  ranger  were,  and 
from  thence  hitherto  have  been,  situate  in  the  parish  of  Putneif* 
That  280  acres  or  thereabouts,  parcel  of  the  said  269  acres,  dor- 
ine  all  the  time  aforesaid,  have  been  and  still  are  indoted  lands 
cmled  the  Caddocks,  and  S9  acres  residue  thereof,  during  all  tbe 
time  aforesaid,  have  been  and  still  are  open  to  park  pasture,  Tbst 
106  acres  of  the  said  230  acres  of  inclosed  lands,  during  all  tbe 
time  aforesaid,  have  been  and  still  are  meadow,  and  the  remainiog 
124  acres,  during  all  the  time  aforesaid,  have  been  and  still  an 
arable  land,  an^have  been  and  still  are  ploughed,  and  sovn  witb 
corn,  and  with  rye-grass  and  clover,  m  the  ordinary  coarse  of 
husbandry.    That  the  meadovo,  during  all  the  time  aforesaid,  bas 
been  mowed,  and  the  fiay  thereon  made  at  seasonable  times  of  tbe 
year,  by  mowers  and  hay-makers  hired  as  common  labourers,  Q^d 
paid  by  the  king.    That  the  king  has  found  the  hay  seed.    Tbat 
66  loads  of  the  hay  when  made  have  been  yearly  carried  oat  of 
the  inclosed  lands  into  the  park,  by  servants  paid  by  the  king,  is 
the  king's  waggons,  drawn  by  the  king's  horses.    That  it  hai 
been  there  stacked  in  convenient  places^or  tlie  use  of  the  deer,  and 
the  overplus  of  the  said  hay  has  been  stacked  up  in  a  place  in  one 
of  the  inclosed  paddocks,  called  the  rick-yard,  ybr  the  use  of  ike 
king*s  horses,  and  the  rangers  horses.    That  sometimes  there  has 
beenjio  overplus.     That  last  year  there  was  not  enough  for  Uie 
deer ;  but  tliat  the  average  quantity  of  hay  made  in  the  said  in- 
closed meadow  land,  one  year  with  another,  has  been  one  load  on 
an  acre.     That  the  number  of  the  king's  horses  has  not  been  limited 
That  they  have  usually  eat  about  80  loads  in  a  year ;  but  they 
-   might  have  eat  it  all,  if  there  had  been  enough  of  them.    That 
40  or  50  head  of  cattle  have  come  into  the  said  inclosed  meado^ 
lands  in  November  in  every  year,  and  have  stayed  there  till  Afi 
or  May  following.     That  as  to  the  arable  land,  when  it  has  beea 
sown  with  corn,  the  ranger  has  found  the  corn  seed;  and  vfhe»  it 
has  been  sown  with  rye-grass  or  clover,  the  king  has  found  the  seed. 
That  it  has  been  manured,  ploughed,  and  sown  by  the  kin^s  servants 
and  horses.    That  the  manure  nas  come  from  the  king's  stables, 
and  has  been  carried  out  on  the  land  by  the  king's  teams,  at  the 
king's  expence.     That  the  corn  has  been  reaped  by  labourers poitl 
—  22 
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bjfiieramgerj  and  has  been  earned  by  the  king's  serranto  and 
teams  to  a  granary  near  the  range's  lodge,  which  is  about  half  a 
mile  from  the  inclosed  paddocks,  there  being  no  bam  on  the  said 
inclosed  paddocks.     That  it  has  been  carried  from  thence  to  the 
markeiy  and  there  sold  for  the  benefit  of  the  ranger.     That  the 
img  has  had  no  part.    That  the  straur  coming  from  the  said  com 
has  been  used  for  thatching  the  hay-ricks,  and  for  the  king's  cart. 
horBes,  which  have  usually  been  about  14  or  15  in  number;  but 
they  tmve  been  chiefly  littered  with  fem.    That  when  the  arable 
bad  has  been  sown  with  clover  or  rye^grass,  the  king's  and  the 
ringer's  horses  have  eat  the  hay  made  thereof,  and  the  overplus, 
if  any,  has  been  laid  up  for  the  like  use  in  future,  but  has  never 
been  sold.    That  in  the  month  of  November^  five  or  six  brace  of 
deer  have  been  yearly  turned  into  the  paddock  amongst  the  com, 
to  be  fatted  for  the  king's  birth*day.     That  they  have  eat  the 
green  corn ;  and  the  corn  has  been  likewise  hurt  by  the  keepers 
r/ding  up  and  down  amongst  it  to  search  for  the  deer  which  have 
hid  themselves  in  it ;  notwithstanding  which  there  has  been  some- 
tjmes  a  pretty  good  crop.  •  That  three  or  four  score  of  sheep 
beloi^ing  to  the  ranger  have  been  turned  into  the  arable  lands, 
a2x»t  the  autiunn  in  every  year.     That  the  profits  arising  to  the 
rsngerjrcm  the  tohole  of  the  said  lands  are  worth  lOOl.  a  year. 
That  as  to  the  39  acres  ojpen  to  park  pasture^  the  ranger  has  not 
reedved  any  prt^t  at  all  from  them*    That  the  htfbage  and  pannage* 
of  the  said  park  have  yielded  no  profit  to  the  ranger;  and  that  no 
ivtne  have  been  fed  in  the  said  park.  —  Loan  Mansvibld  :  The 
question  on  this  verdict  is,  Whether  the  plaintiff  u  ra^ea^/e  at  all? 
—not  for  how  much,  or  in  what  proportion.    It  is  clear  that  he* 
is  not  rateable  for  the  herbage  and  pannage^  because  they  yield  no 
profits.     But  there  is  a  parcel  of  land  inclosed,  whidi  he  sows, 
and  afterwards  reaps  the  corn  from,  to  the  amount  of  100/.  a  year; 
therefore  he  is  occupier :  and  quo  nomine  occupier  can  make  no 
dii&rence,  whether  by  gift  or  for  wases.    This  is  like  the  case  of 
Rex  V.  MatihewSy  where  it  n'as  held,  that  a  servant  occupying 
the  lodge  and  two  acres  of  land,  whether  he  p^d  for  them  by  a 
rent  or  by  service,  was  equally  liable.  -*  Bullbr  J.    It  is  per- 
fectly immaterial  what  interest  the  occupier  has  in  the  lands ; 
whether  he  holds  as  tenant  at  will,  or  by  any  other  tenure  :  it  is 
not  necessary  to  inquire  into  the  occupier's  title.  —  On  the  first 
count,  judgment  was  given  for  the  defendant ;  and  on  the  second 
count,  for  Uie  plaintiff.    This  case  was  carried  by  writ  of  error 
into  the  Exchequer-cliamber,  where  the  question  was.  Whether 
ike  Etk  of  Bute  was  liable  to  be  rated  for  the  199  acres  and  12 
percbes  of  inclosed  land,  being  meadow  and  arable,  parcel  of 
JUcbmondpatky  and  39  acres  1  rood  and  32  perches  of  land,  also 
parcel  of  the  park,  but  open  to  park  pasture  and  not  inclosed ; 
and  in  Michaelmas  Term,  34  G.  3.   Lord  Chief  Justice  Eyre, 
after  stating  the  case,  delivered  the  opinion  of  the  Judges  (a),  vix*  j(a)  See  2H.B1. 
Upon  this  loose  and  inaccurate  statement  in  the  special  verdict,  R^*  ^^'^* 
the  question  is  reserved.  Whether  Lord  Bute  was  liable  to  be 
rated  and  assessed  to  the  poor,  in  respect  to  these  lands?  ULord 
Bute  had  been  found  to  be  the  occupier  of  the  lands,  there  would 
have  been  no  room  for  a  question  respecting  his  liability  to  this 
^usessment ;  on  the  other  hand,  if  he  was  not  the  occupier,  what- 
ever might  be  his  connexion  with  the  occupier,  short  of  joint 
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occapfttion,  if  for  ibstancey  he  was  only  a  servaat  to  the  occnptKi 

it  seems  that  according  to  the  current  of  the  authorities,  and  the 

(a)9  BL  Bcp.     case  of  MUward  v.  C^n  in  particular  jfo),  he  was  not  liable  to 

isaOi  be  assessed  fh  respect  of  these  lands.    The  not  fimling  this  &ct 

of  occupation  direcdj  and  plainly,  one  way  or  the  other,  created 
a  difficulty  in  my  mind,  and  I  believe  with  some  of  the  other 
Judges.    This  occasioned  the  cause  to  stand  over,  and  as  we  were 
not  till  very  lately  pressed  to  give  judgment  in  it,  I  bad  condaded, 
especially  after  the  dei^i  of  Lord  ButCy  that  the  cause  was  at  an 
end.    But  being  bow  called  upon,  we  who  heard  the  argument, 
being  a  quorum  of  the  court  of  error,  have  thought  it  right  to 
five  judgment,  without  puttins  the  parties  to  the  expence  and 
delay  of  another  argument  before  a  full  court,  and  we  ire  at 
length  come  to  this  conclusion,  that  though  this  special  ver^ct 
is  extremely  loose  and  inaccurate,  an  occupation  of  these  lands 
sufficient  to  support  this  assessment  may  be  collected  from  it. 
The  finding  upon  which  we  rely,  is  that  the  profits  arising  to  the 
ranger  from  Me  fxikole  of  ike  said  inclosed  lands  are  wnih  lOQj*  a 
^ear*    If  these  profits  arose  to  the  ranger  from  these  lands,  duritf 
the  rangership  of  Lord  BuUy  they  arose  to  Lord  Bute,  and  it 
they  arose  to  him  ed  ratione  as  ranger,  we  must  understand  them 
to  be  the  profits  of  lands  appertaining  to  his  office  of  ranger* 
Having  them  by  a  title,  and  vtriute  officiif  they  arise  to  him  imine* 
diately,  and  we  think  it  may  be  stated  as  a  general  propositioo, 
that  the  immediate  profits  of  land  (some  mines  excepted)  are  a 
proper  subject  of  assessment;  or,  to  speak  more  correctly,  that  the 
person  tvho  is  in  the  possession  of  the  immediate  prqfits  oflandnaif 
be  taxed  to  the  relief  of  the  poor,  in  respect  of  those  immediate 
profits:  that  o'tfoda  these  immediate  profits  of  the  land,  ^e  is  f* 
occupier  oftne  land,  within  the  meaning  of  those  authorities 
which  have  decided  that  the  occupier  only  can  be  assessed  to  the 
(h)Jnk,^U69.  relief  of  the  poor.     The  case  of  Rovols  v.  Gell  (b)  is  in  its  prm- 

cipie  an  authoritpr  for  this  doctrine.    There  the  lessee  under  the 
crown  of  lead-mines  was  holden  to  be  rateable  to  the  poor,  for 
the  profits  arising  from  lot  and  cope,  lot  being  the  thirteenth  didi 
or  measure  of  leaa-ore  got  and  made  merchantable  by  tlie  adyen* 
turers,  and  cope  being  6d.  fat  every  nine  dishes  of  lead-ore,  raised 
by  those  adventurers.  —  Loan  Mansfield,  in  giving  judgmcaj, 
observed,  that  in  general -the  farmer  or  occupier  of  the  land,  and 
not  the  landlord,  was  liable  to  the  poor-rate ;  that  the  landlord 
was  never  assessed  for  his  rent,  because  that  would  be  a  double 
assessment,  as  his  lessee  had  paid  before ;  but  that  if  there  were 
profits  to  the  landlord,  which  were  a  proportion  of  the  profiu  ct 
the  land,  for  which  the  tenant  had  not  been  assessed,  there  wasM 
reason  to  exempt  these  proportionable  revenues  from  this  tax* 
and  it  was  holden  that  he  was  liable  to  be  rated,  for  this  property 
In  that  case,  strictly  speaking,  the  lessee  of  tlie  lead-mine  M 
.  landlord,  and  not  occupier,  but  he  was  considered  as  occop*^ 
guodd  those  profits,  for  the  purpose  of  an  assessment  to  the  reun 
of  the  poor.     He  was  in  the  possession  of  profits  arising  im^^ 
diately  from  the  land,  he  was  an  occupier  of  the  profits  of  ths 
*^  ^  and,  as  such,  rateable :  so  was  the  Earl  ofBute^  in  the  caaj 
^sow  stands  for  judgment  before  us.    V/e  are  therefore  w 
that  this  judgment  ought  to  be  affirmed.     The  judgment 
led.    But  it  was  af^rwards  carried  to  the  House  of 
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Lonisywfaeve  the 'case  was  twice  arguedf  but  no  judgment  wav 

glfCD* 

186.  Resv.  Hogg  (a)y  E.  T.  276.3.  1  T.R,  721.  and  Cald.2d6.  A  lidiise  with  a 
^H.  was  rated  to  the  relief  of  the  poor  of  R»  for  a  building  called  cardmg-^hg^ 
T%eJSngine*kouiCt  which  consisted  of  a  bay  of  building  about  !°  ^^d«crib«l 
dgbteen  feet  long  and  nineteen  wide^  in  which  there  was  a  carding'*  JJL^jJhoui© 
ittchine  for  manufacturing  cotton.    The  engine  was  not  fixed  to  &X&ci 
the  premises,  but  capable  of  being  moved  at  pleasure.    The  build-  r^\  gj  i^^  o. 
nig,  independent  ot  the  machine,  was  worth  only  two  guineas  Brightoo  Otm  ' 
per  ttUHum,  for  which  //.  was  willing  to  be  rated.     Hie  Iniilding  Companj,  pon, 
lod  machine  together  were  rated  at  36/.    The  usage  of  the  town  P^*  ^^' 
of  R,  had  been  not  to  rate  personal  property.    The  engine  therein 
mentioned  was  generally  worked  with  toctter^  but  frequently  by  the  .. 
hand.    The  buiTding  wnerein  the  engine  stood  was  not «  dvoalit^" 
hcnue,  nor  was  it  erected  for  the  purpose  of  receiving  the  engine, 
bat  formerly  was  used  for  the  purposes  of  turning  bobbins,  and  as 
a  irearer^s  shop,  and  was  then  used  for  the  purpose  of  carrying  on 
tbt  cotton  manufactory,  there  being  in  the  same  building^two  other 
engines,  besides  the  engine  before  mentioned,  worked  as  afore* 
wd ;  one  of  which  was  also  used  for  the  purpose  of  carding,  and 
the  other  for  tumraing  cotton,  which  tumming  is  another  process 
of  the  same  manufactory.     All  the  engines  were  placed  on  the 
floor,  and  no  xoayt  annexed  or  Jcutenea  to  the  same^  but  might  be 
moved  ai  pleasure^  and  carried  out  and  worked  in  any  other  place, 
either  by  means  of  water  or  manual  labour,  and  were  not  adapted 
to  any  particular  building.     The  frame,  in  which  the  engine  stood, 
was  twelve  feet  in  length,  three  feet  eleven  inches  in  breadth,  and 
two  feet  nine  inches  in  height,  the  semidiameter  of  the  hirgest 

2 blinder  with  a  small  roller  at  the  top  rising  twenty  inches  above 
e  frame ;  the  engine  sinking  in  the  frame  seventeen  inches.  W.  was 
the  lessee  of  the  premises  under  the  owners,  and  was  subject  by 
bis  lease  to  discharge  the  premises  from  all  taxes  :  //.,  the  appel- 
lant, was  the  under-tenant,  but  W.  paid  the  taxes.  —  Asiihurst  J. 
It  seems  to  me  that  this  case  is  still  left  imperfect,  for  it  is  not 
stated  negatively  that  this  engine,  while  it  is  in  a  state  of  working, 
\»  not  in  some  way  or  other  fixed  to  the  house :  it  is  only  stated 
that  it  is  not  fixed  to  the  Jloor  ;  but  it  may  be  fixed  to  the  walls 
of  the  building  without  beinff    fiked  to    the  floor.      And  con- 
fidering  the  nature  of  the  thing,  it  must  be  so ;  for  it  is  stated 
that  the   engine  is  worked  by.  water,   and    the  force  of  the 
water  would  displace  it,  if  it  were  not  fastened  to  the  build- 
ing.   We  cannot  take  any  facts  that  do  not  appear  on  the  case, 
as  it  is  now  returned ;  and  it  is  not  stated  negatively  that  the 
engine  is  not  fixed  to  the  house.     At  all  events,  part  of  the 
subject  is  rateable ;  and  the  rate  is  on  the  home  itself;^  and  if 
the  thing  itself  be  >  rateable,  the  quantum  of  it  is  not  for  our 
eoBsideration,  but  that  of  the  justices  below.    There  are  many 
slber  circumstances  stated  here  which  would  induce  us  to  dis- 
char]ge  this  rule.     This  case  comes  directly  within  the  case  of 
M^  Nicholas^  Gloucester,  (b)    The  house  and  engine  are  leased  as  (6)i4fi/e,p1.  iso. 
aa  entire  subject ;  for  it  is  stated  that  the  premises  (which  compre- 
hend the  house  and  engine  together)  were  let  to  fF.,  who  underlet 
to  jyt  9  and  that  takes  away  all  leaning  we  might  otherwise  have  to 
discourage  a  tax  which  might  possibly  be  a  tax  on  labour ;  for  this 
is  not  such  a  tax,  but  on  the  contrary  it  is  expressly  stated  to  be  a 
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nfte  on  die  lessor  of  the  prennises.    On  the  wbole»  tfaeidbie»  X^ 
of  opinion,  that  there  is  no  good  reason  to  induce  the  Coixs^^ 
make  this  role  absolute. -^Bullbr  J.    I  have  ^^J*  ^®^[? 
opinion,  that  it  would  have  been  better  to  have  given  a  «lire<> 
opinion  at  once  upon  the  construction  of  the  43  ii^u.  c.  2.  tf»y  ^ 
state  particular  cases*  in  order  to  see  whether  they  formed  excef 
lions  tor^e  act,  without  giving  an  opinion  on  the  general   ca^ 
struction  of  it.    In  the  case  of  Atkins  v.  Daw  (a)»  I  states/  ttf 
principle  to  be,    that  every  man  should  pay  according  to  w 
ability;  it  seems  to  be  a  principle  of  natural Justioe;  amlifth^t 
be  right,  the  Court  has  noUiing  to  do  in  doubtnil  cases,  but  to  see 

(a)  The  case  of  Atkins  o.  Davis  was  lb  SSOOT.  per  anrmm, ;  out  of  «tiA 

lastargned  ib  T.  T.  38 G. 3.  —  It  was  276/.  10«.  is  cc^eeled  in  the  wsoIqC 

an  action  of  trespass,  in  which  the  trus-  Bridge  Within,  and  the  rest  of  the  |io» 

tees  of  the  London  Bridge  water-works  fits  is  collected  elsewhere  vritfain  te 

were  the  plaintiffs,  and  the  constables  city  of  London,  borough  of  Southwu*, 

who  had  taken  the  goods  by  way  of  dis-  and  county  of  Middlesex :  that  ^Hhae 

tress  for  a  tax  made  on  the  property  of  receipts  are  accounted  for  by  Sfinat 

the  proprietors,  pursuant  to  an  order  of  coUectovs  at  the  abore-mentioned  oiie^ 

Sessions,  made  under  the  authority  of  where  the  books  and  aocounts  of  ^ 

the  Riot  Act  upon  the  inhabitants  to  company  are  kept,  and  all  the  biifliies( 

repay  the  damages  sustained  by  the  of  the  company  transacted;   but  jfcp 

riots  in  the  year  1780.     The  arguments  money  so' collected  is  paid  into  the  tmnda 

turned  on  the  question,  Whether  this  of  a  treasurer  residing  indAoiirtfefmri .- 

property  waa  rateable  to  the  poor  by  the  that  the  proprietors  of  the  compjuyam 

43£Ub.  c.  9.  upon  the  following  state  rated  at  USOOL  to  the  hmd-tax,  iarAeSr 

of&cts:  —  That  the  company  is  not  shares  only,  by  virtue  of  21  G.S.CS. 

incorporated;  and  that  tbdr  property  5  57.  by  the  commissioners  of  *p^°^ 


consists  of,  generally;  and 'pay  the  som 

1st.  Their  offices,  witli  the  wheels    upon  them  to  a  particular  caUeelfK^fP^ 
and  works  for  raising  the  water.         pointed  by  those  eomsiasaaof'^  - 


ad.  A  wharf,  called  I^ult*B  wharf.  that  tlie  other  property  ofj^  ^°"y  . 

3d,  A  house  for  the  use  of  their  se^  is  rated  by  the  conuniasionersofW* 

cretary,  detached  from  their  works  ward,  and  the  sura  assessed  there^go^ 

and  whar&  is  paid  to  the  collector  c^  ^7?S^ 

4tfa.  A  fire  engine,  used  for  raising  that  the  damages  and  costs  P*y***r7 

to  a  proper  height,  also  the  city  of  London  to  the  sefer*^ 


the  water  .     .  ^    ,  ^ 

detached;  and,"  ^  tiflfb  in'reipect  of  several  sctkms  I- -«^ 

5th.  The   pipes,   trunks,   branches,  against  the  inhabitants  of  tbe  city  fft^ 

&c.  laid  and  dispersed  in  the  dii^  occasion  of  the  Itte  riotSi  asDOunt  jS' 

ferent  streets,  not  only  in  the  dty  28,2992,  ifg,  ^d. The  Court  wi^  Oii 

of  London,  bht  in  the  county  of    vided  in  t£«ir  opinion  cm  tl«5**9*'**^ 

Middlesex  and  borough  of  South-  Lord  Mansfield  and  Mt«  JMC^  -^^^ 

wark,  for  the  conveyance  of  their  Aurst  being  of  o^nion  that  it  ^f^  ^^"^  ^^• 

^«ter.  species  of  pro^rt^  liable  to  be  t»ttd^ 

That  the   whole  of  this    property   is  and  Mr.  Justice  wzn^  -«-l  Mr  JwOCt 

within  the  ward  of  Bridge  WitWn ;  «-  JBuller  of  a  ^ZZ^*  ^1^   F^ 

cept  the  worits  with  their  pipes,  trunks,  purpose  of  r^!5^  ^J"^  «nL>l  ^ 

and  branches  on  the  Southwark  side  of  L  Scheqt^^f  "  .^  JST^ 

the  river,  and  except  such  parU  of  the  takenfor  tfie^U^Sf*^"*!^  J 

pipes,  trunks,  and  branches  as  are  a  the  general  au^™^**^***"^!^ 

continuaUon  from  the  pipes,  trunks,  the  Court  <^  v  °^'^°^- *^^ 

and  branches  witliin  the  said  ward,  and  ment  on  anoth^l^r'^T  ^^^\ 

which  are  from  thence  dispersed  in  the  the  construcS^  ^A?^  zfl 

diflferent  streets  out  of  the  ward,  and  speaks  rfoStor^^'^^'^L^ 

out  of  the  city  of  London,  but  are  all  ^^y,  *34s  E?.«T^"^^JSS 

Mdly  derived  from  and  connected  tSar  toraiZX.''^  ^  t^M 

Ae  pipes,   trunks,  and  branches  that  statiiter^i  S!^ 

^&^^'-^^''\^^<^- promts  property  wit^i?^^,r^ 

■WttAe  water-works,  and  which  inhabUanU,  md  as  ^^eM^ 

imtB  ^d  by  the  persons  sup.  judgment  for  Ote  phu&ttff  was 

i^VMer  i^om  the  works,  amount  reversed. 
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^  tbtj  can  be  adapted  to  the  principle.    In  that  case  I  agreed 
vJth  the  Coart,  that  we  could  not  impose  a  new  tax  on  the  subject 
by  construction ;  we  are  not  to  maKe,  but  to  explain  the  law. 
Bat  I  then  tboiight,  and  still  do  think,  that,  as  a  general  question, 
pergonal  property  is  rateable ;  and  the  question  ought  always  to 
be^  Whether  the  particular  case  be  an  exception  to  the  general, 
rde?  I  am  Tery  well  aware  of  the  great  difficulty  of  rating  per- 
<oot]  property  in  all  cases  :  but  if  it  can  be  done^  we  must  pro- 
iMNuice  the  Uiw  ;  and  I  think  by  law  it  is  rateable.     Nq,w  in  this 
Ctte  it  is  objected,  that  the  property  is  distinct  in  its  nature ;  that 
tbe  building  and  the  engine  are  not  the  same,  because  the  former 
tooKi  go  to  the  heir,  and«the  latter  to  the  executor.     This  may 
be  so  in  some  cases,  but  I  think  the  objection  is  perfectly  imma- 
f^l  here.    If  the  hous^  be  freehold  it  will  go  to  the  heir,  if  lease- 
l(^  to  the  executor ;  and  if  the  engine  be  distinct  from  the  house, 
^atatanj  rate  would  go  to  the  executor.    But  if  the  property 
\0  in  its  nature  rateable,  it  is  indifferent  to  whom  it  will  belong. 
U4ffe?er,  in  this  case  it  is  clear,  that  botli  the  engine  and  the 
^  go  together,  for  they  are  in  the  hands  of  a  leaseholder ;  they 
ire  rented  together,  and  therefore  would  go  to  the  executor.    But 
Id  0^  opinion  that  does  not  make  any  difference  in  the  question. 
^e  counsel  for  the  appellants  then  objected,  that  this  is  a  rate  on 
oaoofactures.    I  agree  that  it  is  so ;  yet  it  is  not  a  rate  on  labour, 
*bcli  csnnot  be  maintained,  but  on  the  produce  of  labour  ;  and 
^  produce  of  labour  is  rateable.    What  a  person  ma^  acquire  in 
'professi^j),  is  not  eo  nomine  rateable ;  but  if,  with  his  profits,  he 
P*fthase  land,  &c.  that  may  be  rated.     Therefore  in  questions  of 
^Uod  we  are  not  to  go  into  the  manner  in  which  the  property 
■if  have  been  acquired ;  but  the  question  ought  always  to  be, 
^^^t^ the t^ing which  exists i»  to  be  rated?  And  the  nUe  is,  that 
f^foosH  property,  if  visible,  and  yielding  a  certain  annual  perma- 
i^t^ofit,  may  be  rated.    In  the  present  case,  the  house  and  the 
^1^  are  let  together  as  an  entirety ;  and  upon  tliis  ground  also 
**>of  (pinion    that  the  rate  is  good.  —  Gross  J.    The  question 
^tk  opinion  o-S  this  Court  is  not.  Whether  the  rate  itself  be 
Val  or  not  ?  thet  is  a  matter  for  the  consideration  of  the  justices 
"^;  but  the  question  here  is,  Whether  by  law  this  particular 
^^  of  property  aa  described  in  the  case  is  or  is  not  rateable  ?    , 
^  the  property  in  question  is  an  engine-house  fitted  up  with 
^engine  in  it  (whether  fixed  to  it  or  not  is  not  stated),  and  all 
■^t^g^er  under  oae  lease ;  for  it  appears  that  fValmsley  was 
^vaee  oi  thepremisesy  which  comprehends  the  engine  as  well 
^flk  house.     Then  the  engine  is  let  as  part  of  the  house ;  and 
?^>Meis  upon  the  en|^ine-house.    Now  by  the  express  words  of 
fl^^tshite  4S  Eliz^  c.^  §  1*  every  occupier  of  lanoB,  houses^  &c. 
^Ue  to  be  rated.     X^^issehold  property  has  always  been  rated, 
^  comes  within  itm^t  description.     Suppose  Uie  owner  of  a 
^^  which  unfumisbed  would  let  only  for  a  trifling  rent, 
^  up  as  a  malt-houBe,  and  put  a  malt-mill  into  it,  and  then 
,    ^  whole  together,   th^  whole  must  be  estimated  together,  as 
^Wctber  leasehold  property  y  according  to  its  value.    It  has  been 
ff^diat  this  rate  camM^t  be  supported,  because  it  has  not  been 
^^ll^^i^Vii  Rthdiester  to  r^t^  personal  property.    But  we  are  in- 
tJ*^*»»R  an  umversal  laur,  which  casmot  receive  different  con- 
•^^oos  ki  ^ffere&t  iowna.     It  is  the  general  law  of  the  land, 
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tbftt  this  kind  of  property  should  be  rated ;  and  we  cannot  expUia 
the  law  diflbrently,  by  the  usage  of  this  or  that  particular  place. 
If  there  had  been  any  agreement  entered  into  by  all  the  inhabits 
ants  of  the  town  not  to  rate  any  pa^icular  species  of  property  for 
their  own  accommodation,  that  might  have  been  binding  upon 
themselves  as  an  agreement :  but  if  a  case  be  stated  for  the  opi- 
nion of  this*  Court  upon  the  law  on  the  subject,  we  cannot  construe 
the  act  of  parliament  according  to  their  agreement.  As  to  mage, 
I  am  clearly  of  opinion,  that  it  ought  not  to  be  attended  to  in  consurtti 
ing  an  act  of  parliament,  which  cannot  admit  of  different  interpret^ 
ations :  where  the  words  of  the  act  are  doubtful,  usage  may  be 
called  in  to  explain  them.  Here  it  is  not  pretended  bat  that  the 
house  is  worth  the  sum  at  which  it  is  rated ;  and  if  so,  ve  cannot 
say  that  property  in  such  circumstancefi  shall  not  be  taxed.  As 
to  the  argument  of  this  being  property  of  different  kinds,  anddiat 
part  of  it  would  go  to  the  heir,  and  part  to  the  executoff  it  doei 
not  prove  that  the  house  ought  not  to  be  taned  at  the  sum  at  which 
it  is  let,  but  it  attempts  to  prove  that  it  should  be  taxed  only  at 
the  sum  for  which  it  toould  be  let^  if  there  were  no  fixtures;  hat 
here  the  house  and  the  engine  are  let  together  as  an  eviire  suhjjfAj 
and  as  such  they  are  liable  to  be  rated.  This  case  is  not  to  be  £•• 
(a)^nte,pl.l80.  tinguished  from  that  of  SU  Nididas  in  Gloucester,  (a)— Rule  to 

quash  the  order  of  Sessions  discharged* 
If  Ahwanex-       187.  Rex  v.  Joll^y  M.  T.  2SG.3.  2  T.  R.  90,  — The  case: 
dudve  right  of    The  appellant  is  the  proprietor  and  worker  of  certain  coai-oiBes 
fco"*  T^ulid    ^^^  collieries  in  the  township  of  W.,  which  have  been  won  by 
wUdThTholds    ^*°*  *"^  wrought  for  above  five  years  last  past.    For  the  purpose 
In  common  with  o^  exporting  the  coals  won  and  wrought  out  of  the  said  coal^ 
B,  paying  B  a    mines  and  collieries,  and  vending  the  same  by  water-sale,  the  de- 
certain  sum        fendant  contracted  with  M.  (who  is  tenant  in  commoa  with  hiiB)i 
tht^li^l^etiE   ^^^  others,  whose  respective  grounds  lie  between  the  collieries 
using  Tw^       *°^  }^^  "^^"^  ^•>  ^^^  certain  way-leaves  or  liberties  of  passage  for 
leave  6ccupi«l     leading  coals  with  coal-waggons  or  otherwise,  and  of  making  ami 
by  C,  paying       laying  waggon-ways  in  and  through  their  lands  and  grounds  iatba 
him  so  much       most  convenient  direction  to  or  towards  the  river,  for  a  certaiB 
^no^  ^°^'tl      ^^^^  ^^  y^^^^f  *t  a»d  under  certain  yearly  rents  or  payments,  and 
oveHt^'Tis       "P^^  certain  conditions  stipulated  and  agreed  upon.    In  jwrwa 
not  liable  to  be    A^^ce  of  those  contracts,  the  defendant  obtained  leases  from  those 
rated  in  relief  of  Several  persons  of  such  way-leaves,  and  .liberty  of  making  am 
the  poor  in  re-     laying  waggon-ways  in  and  through  the  lands  and  grounds  of  the 
w^^t^^^^  lessors  respectively  (proui  the  said  sesveral  leasea).    The  appelW 
way-tettvet.  ^^^^  ^^^  made  or  laid  any  waggon-way  in,  through,  over,  or  along 
any  lands  or  grounds  in  the  township  belonging  to  any  of.  the  les- 
sors ;  but  he  made  and  laid,  and  now  uses  a  waggon^vay  opOQ  I 
small  part  of  the  lands  and  grounds,  in  tlie  same  towo^pk  ^ 
which  he  is  tenant  in  common  with  M.     And  £.  having  aeveni 
years  prior  to  the  granting  of  the  leases  laid  and  made  a  waggoo^ 
way  through  and  along  the  lands  and  grounds  of  the  lessoiVi  &< 
the  use  of  his  colliery  at  jB.,  in  the  said  county^  by  virtue  ofcei^ 
tain  leases  similar  in  point  of  general  form  to  those  hereioiNBf<irt 
mentioned  and  referred  to  above,  the  appellaoty  with  their  coni 
sent,  agreed  with  £.  for  the  use  of  his  waggon-way  for  aanuip^ 
the  coals  of  W.  oolliery  to  the  river  fFear^  paying  to  £  a  ctftdi 
sum  of  money  for  every  ton  of  coals  hct  the,  appeUant*  abouU 
cause  to  be  carried  along  the  said  way,  for  and  towarda  the  makiofl 
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and  repftidng  of  the  same.  E,  enjojed  and  used  the  waggon* 
wvf  for  several  years,  without  being  rated  to  the  poor  for  or  in 
mpect  of  the  same :  but  he  hath  been  rated  according  to  the 
mu  he  pays  for  the  way-leaves  demised  to  him,  and  hath  paid 
tiKmooej  rated  or  charged  upon  him  for  these  three  years  last 
pvt  and  upwards.  Some  parts  of  the  waggon-ways  made  by  £•» 
god  over  and  along  which  he  and  the  appellant  lead  and  carry 
tiieir  respective  coals  as  aforesaid,  are  fenced  on  both  sides  off 
ind  from  several  fields  or  inclosurcs  through  which  they  pass,  and 
other  parts  of  the  waggon-ways  lie  open  to  those  fields  or  incio* 
nre&  — AsHHURST  J.  It  cannot  l\e  said  on  this  state  of  the 
Mse,  that  the  defendant  was  an  occupier  of  any  thing ;  for  all  that 
bebtt  is  a  concurrent  right  given  him  by  E.f  of  making  use  of 
tlus  way-leave  at  bo  much  j)er  ton  for  all  the  coals  that  he  should 
carry,  irhich  is  nothing  more  than  a  purchase  of  the  liberty  of 
canyiBg  every  ton  of  coais.  E.  having  himself  only  the  way- 
ktfe,  he  could  not  lease  that  right  to  any  other  without  the  con- 
tent of  the  owners  of  the  land.  And  whether  in  £.'s«leases  the 
Mil  did  or  did  not  pass,  at  all  events  it  did  not  pass  to  the  defend- 
aat.  He  bad  only  the  liberty  of  using  the  waggon-way;  and 
viMever  might  be  the  case  with  respect  to  £.,  concerning  whose 
ftfat  it  is  not  necessary  to  sive  any  opinion  now,  this  defendant 
W  ooly  a  bare  licence,  and  in  respect  of  such  licence  he  is  not 
U)le  to  be  rated.  —  Bullba  J.  This  ouestion  will  depend  on 
oooikleriog  the  nature  of  the  right  which  the  defendant  has.  This 
a  only  a  bare  right  of  passage,  which  is  an  easement,  and  not  m 
gnat  of  the  profits  of  tlie  land.  And  it  is  admitted^  that  if  it  be 
M/y  an  easemeniy  it  is  not  the  subject  of  a  rate.  One  of  the 
Icites  referred  to  in  the  case  seems  to  be  drawn  in  a  very  strange 
Mner:  the  general  purpose  of  it  is  to  grant  to  the  defendant  a 
light  of  way,  but  it  contains  a  clause  which  conveys  the  soil  under 
certWA  terms.  But  the  facts  which  are  stated  in  this  case  lay  that 
part  of  the  lease  out  of  the  Question ;  for  the  soil  is  graiited  in 
IDch  parts  only  where  the  derendant  shall  make  a  way,  and  as  he 
^  never  mB.de  any  way,  he  cannot  have  the  soil.  With  respect 
^  every  thing- else  which  is  granted  to  the  defendant  under  these 
|t>tt8,  it  is  a  mere  right  of  passage ;  and  if  he  were  rated  for  that^ 
■t  would  be  a  double  rate.  In  the  case  of  the  tolls f  it  is  not  he 
^  paya,  but  he  who  receives  the  toll,  that  is  rated.  This  is  not 
lilte  the  case  of  a  grant  of  land  to  be  used  in  a  manner  iooompa« 
^^  vith  any  other  mode  of  enjoying  it ;  for  the  defendant  has 
^J  the  liberty  of  passing  over  this  land  for  the  purpose  of  carry* 
log  hit  coals,  and  cannot  prevent  any  other  person  from  using  it. 
And  i[  grass  were  to  grow  on  this  way,  the  owner  oi  the  land 
*oa^dhave  a  right  to  feed  his  cattle  on  it:  the  easement  which 
the  defendant  has  does  not  affect  the  right  of  the  owner  of  the 
^  Great  inconveniences  would  result  from  rating  every  wa^- 
^e;  for  if  a  neighbour  were  to  give  a  right  of  passing  over  hii^ 
ficU  merely  out  of  liriendship,  and  no  rent  were  paid  for  it,  suoh 
^rty  of  paaaage  would  not  be  the  subject  of  a  rate^  because  th« 
^  can  mdy  be  rated  in  the  hands  of  the  oooupler ;  but  if  h^ 
Vtte  to  ndke  an  advantage  of  it,  m  such  it  may  be  rated  iftini 
lMMidft.^6aoffiB  J.  I  am  glad  that  this  ease  has  been  argued  u 
Myadtbne:  sbce  the  fiimaer  argmaent  I  have  thought  a  gveol 
'"B^apen  the  subjecty  and  I  am  now  eonvitioed  that  I  was  itifi-* 
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taken  in  the  opinion  whicti  I-  at  first  formed.    After  coosideriDg 
all  the  cases,  and  the  inconvenience  which  would  attend  a  con- 
trary determination,  I  am  clearly  of  opinion,  that  a  mere  easemeni 
cannot  be  rated.     But  whether  this  way  is  rateable  or  not,  there 
is  no  doubt  but  that  the  occupier  must  be  rated,  and  that  the  same 
^hing  cannot  be  twice  rated.    In  order  to  support  this  rate,  the  de- 
fendant must  be  rated  either  for  the  voaiff  or  the  land  over  which 
the. way  passes.    But  be  cannot  be  rated  for  the  latter,  because 
the  land  must  have  been  before  rated  in  the  hands  of  the  occupier 
of  that  land.     Neither  is  be  liable  to  be  rated  for  the  fonner,  be- 
cause it  is  positively  stated  that  he  never  made  the  waggon-way, 
ivhich  he  had  the  power  of  doing  under  the  leases;  bat  by  the 
consent  of  E,  he  has  used  those  way-leaves  which  E,  had  made. 
And  if  any  person  could  be  rated  for  these  way-leaves,  it  would 
be  E,  —  Rate  quashed. 
Stables  rented         138.  Lord  Amherst  Y.  Lord  Somen,    E.  T.  28  G. 3.  2T.R. 
by  tbe  colonel     g^g  _  Trespass  for  taking  the  plaintirs  goods :  Plea,  the  genc- 
by  oJdSof  tte    ^^  »««»»«•     On  the  26th  of  Julif,.  1780,  His  Majesty  by  hissigo 
Crown,  for  the    manual  gave  a  warrant  to  Lord  B.,  the  then  captain  and  colooel 
useof  theregi-   pf  the  second  troop  of  horse  guards,   rbciting,  that  it  hsd 
ment,  are  not      been  represented  to  His  Maiesty,  that  the  term  heretofore  granted 
i^d  tot^         of  the  stables  and  riding-house  occupied  by  his  troop,  would 
liefof  thepoOT.    expire  on  the   24jth  June  1783;     that  the  proprietors  thereof 
**  would  not  agree  to  grant  a  further  term ;  and  that  it  would  be  for 
the   benefit  of  his  troop  to  agree  with  A.  for  the  bulldiog  of 
stables  and  a  riding-house  for  the  use  of  the  troop,  and  to  take 
a  lease  of  the  same  for  forty  years  from  the  24th  June  178S, 
(when  the  lease  of  the  stables  then  occupied  would  expire),  st 
the  yearly  rent  of  339/.,  by  which  His  Majesty  authorized  Loid 
jB.  to  agree  with  A.  for  the  building  of  stables  and  a  riding-house, 
and  to  accept  and  take  a  lease  of  such  stables,  and  riding-house, 
when  completed  and  finished,  for  forty  years  from  the  2ith  Jum 
1783,  at  the  rent  above-mentioned,  and  to  execute  a  counterpart  of 
such  lease,  and  directed  that  it  should  be  binding  upon  Lord  & 
and  the  captain  and  colonel  of  his  second  troop  of  horse  guards 
for  the  time  being,  during  the  said  term.     An  agreement  was 
accordingly  entered  into  between  Lord  J9.,  as  captain  and  colonel 
of  the  second  troop  of  horse  guards,  and  ^4.,  for  building  the 
stable,  ridingrhouse,  offices,  rooms,  stalls,  lofts,  chanobers,  and 
apartments  (according  to  a  plan  then  delivered),  in  which  agree- 
ment A>  covenanted  to  complete  the  buildings  on  or  before  the  Ist 
of  June  l7SSf  fit  for  the  reception  of  all  and  every  tbe  servantSj 

grooms,  hostlers,  horses,  and  cattle,  belonging  to  the  troop  oi 
orse  guards.  And  the  agreement  contained  all  the  usual  covenants 
yhich  were  to  be  inserted  in  the  lease.  On  the  10th  of  Mard 
1782,  Lord  ^.  died,  and  upon  his  decease  the  plaintiff  was  ap 

Eointed  captain  and  colonel  of  the  troop.  The  stables,  riding 
ouse,  and  premises  were  finished,  and  the  key  thereof  delivers 
by  ^/s  clerk  to  Lord  A,*a  porter,  and  the  hoiises  of  the  troop 
except  the  horse  of  and  belonging  to  the  captain  and  colooel  0 
the  troop,  :have  ever  since  been  and  still  are  kept  therein.  ^ 
person  resides  constantly  at  the  stablesi  nor  is  there  any  room  0 
apartments  fitted  up  in  the  same  .for  the  purpose  of  residing  c 
dwelling  therein.  Two.  grooms  are  hired  ana  paid  by  the  purvef^ 
to  ,take  care  of  the  honses ;  each  of  Whom  in  his  torn,  sits  up  k 
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Digbt  with  two  troopers  as  centinels.    The  only  use  made  of  the 
stables »  to  keep  the  troop  horses  with  the  accoutrements  belong- 
ing to  them,  except    the  horse  and  accoutrements  of  and  be- 
longing to  the  captain  and  colonel  of  the  troop,  which  never  have 
beeo  kept  at  the  stables.    The  rent  of  the  stables  is  paid  by  the 
agent  or  the  troop,   and  is  charged  by  him  on  all  the  troop 
(except  the'  colonel,   the  chaplain,   and  the  surgeon),   and  is 
stopped  out  of  their  pay.     The  colonel  appoints  the  agent,  and 
displaces  him  at  pleasure  ;  and  has  the  absolute  direction  of  the 
reghseot,  and  the  funds  o^  it.      A  certain  sum  is  issued  by  go- 
Temoent  for  each  regiment,  and  paid  whether  the  regiment  be 
&I)  or  not.    If  the  regiment  be  not  full,  the  pay  of  such  soldiers 
as  are  wanting  to  complete  it  goes  to  the  colonel:  but  still  the 
sane  stoppage  is  made  out  of  each  man's  pay  for  the  payment  of 
the  rent  of  tne  stables,  as  when  the  regimerft  is  full.    The  plaintiff 
was  rated  for  the  same  stables,  riding-house,  and  premises,  be- 
ing situate  in  the  parish  of  St.  M.,  for  the  relief  of  the  poor  of 
theparisb  for' the  year  1786,  at  19c/.  in  the  pound,  which,  ac- 
cording to  the  rent  of   S39/.,   amounted  to  18/.  7s.  3</.  —  Ash- 
HTJBST  J.    It  is   admitted  that  neither  the  possessions  of  the 
CfDM,  or  of  the  ptMic^  are  liable  to  be  rated  to  the  poor.    Then 
most  not  the  property  in  question  be  considered  as  falling  within 
one  or  the  other  of  those  descriptions  ?    It  is  clear  that  there 
is  no  actual  occupation  by   the   plaintiff,    and    that  it  is  only 
ssed  for  the  reception  of  the  troopers'  horses ;  neither  can  the 
pawns  who  in  turns  work  in  the  stables  be  said  to  be  occupiers. 
It  las  been  argued,  that  every  species  of  property  from  which 
tbe  landlord  receives  an  annual  income,  is  liable  to  be  rated  \ 
because  it  must  be  presumed  that  the  landlord  lets  it  for  so  much 
^  less  under  the  idea  of  its  being  rated.     But  it  may  be  siaid  on 
tke  other  hand,  that  where  the  property  is  in  possession  of  the 
Crows,  the  rent  is  paid  by  the  public ;  and  though  it  is  stated  in 
t^case  that  so  much  is  deducted  out  of  each  man's  pay  for  the' 
acconnnodation  of  the  horses,  yet  in  order  to  enable  them  to  pay 
^rent,  the  public  allow  them  the  greater  pay :  and  were  it  not  for 
^  deduction,  the  public  would  give  each  man  so  much  the  less ; 
to  that  eventually  itispaid  by  the  public.  This  property,  therefore, 
nntttbe  considered  as  in  the  occupation  of  the  public,  and  is  not  * 
'ateable  to  the  poor.  —  Duller  J.     The  question  is,  Whether 
^plaintiff  is  or  is  not  the  occupier  of  these  premises?    There  is 
^  ctte  which  is  exactly  applicable  to  the  present.    It  has  been 
contended,  that  the  plaintiff  is  the  occupier,  because  he  is  the 
lessee  of  the  stables.    But  it  appears  on  this  case,  that  he  did 
^  contract  as  a  general  lessee ;  and  it  is  material  to  consider 
^  effect  of  THE  SIGN   MANUAL.      It  appears  to  us,   that  the 
Plaintiff  acted  merely  for  the  bene6t  of  tne  public,  by  order  of 
^ Crown:  he  contracted  by  leave  of  the  Crown,  and  is  like  a 
^tee  for  the  public,  deriving  no  benefit  whatever  to  himself 
6om  the  contract.    For  if  he  had  acted  for  his  own  benefit,  tliere 
vould  have  been  no  occasion  for  the  s^gn  manual.     Besides,  it 
appears  that,  in  point  of  fact,  so  far  from  the  colonel's  making 
^  of  these  stables,  his  horses  have  never  stood  there.     So  that 
in  Qo^  pomt  of  view  whatever  can  the  plaintiff  be  considered  as 
^e  occupier. —  Grose  J.  declared  himself  of  the  same  opihidn. 
'*  Poftea  to  the  plaintiff. 
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The  profits  vm-  '189*  Rcx  V*  I%0  Undertakers  of  the  Aire  and  Colder  Nav^athu^ 
ing  by  tolls  J|f .  T.  29  G.  3.  2  T.  R.  6G0. — The  churchwardens  and  oreneen 
from  a  nsTiga-  q{  /.^  by  an  assessment  duly  made  and  aUowed,  assessed  the  nno 
^^iT  tTthe  dertaJ^ers  of  the  nayigaiion  of  the  rivers  Aire  and  Cald0r  for  the 
poor,  rue  this  ^olls  and  duties  of  the  navigation  at  Z.,  at  and  after  the  rate  of 
case,'an/r,  pi.  1000/.  per  annum ;  and  for  their  lands,  wharfs,  houses,  ware- 
190.  bouses,  and  other  buildings  in  their  own  occupation,'  at  and  after 

the  rate  of  211.  per  annum.  Against  the  former  part  of  the  as- 
sessment the  defendants  appealed  to  the  Sessions :  and  after  argu* 
ment  the  rate  was  affirmed. 
FSsfa  arc  titbc-  jgQ,  Rexy.  Carlyon^  T.  T.  29G.S.  S  T.  li.  385- —  The  ap« 
|!^!l^ .  a  pellanis  were  -the  proprietors  of  the  tithe  sheaf  of  the  parish  of 
S!!fproprilrtors  Pfi*^y  &nd  aUo  of  one  tenth  of  all  fish  taken,  or  caught,  and 
of  such  tiibes  brought  on  sliore  within  the  parish ;  and  that  they  and  their  te- 
are  liabla  to  be    nants  were  rated  as  foltows :  — 

ntedtotbere-  £    t.    d 

Uef  of  the  poor.        y  ^  and  Mrs.  F.,  the  rectorial  tithe  of  pUchards   -  O  19  ]0| 

£.  P.  (who  was  a  tenant  to  the  aj^ellants),  for  the 
tithe  of  the  hook-fish,  and  all  other  fish,  except 
pilchards  and  herrings,  in  the  village  A\,  which  lies 
in  the  parish  of  Paul  -        -  *  -  0    5.    S| 

B*  H.  and  Co.,  (who  were  also  tenants  of  the  appel- 
lants), for  the  tithe  of  hook-fish,  and  all  other  fish 
(except  pilchards  and  herrings)  in  M.,  also  within 
the  said  pcK'iah  -  -  •  -02^ 

«/.  G.  (who  was  also  tenant  to  the  appellants)  for  the 
tithe  of  sheaf  •  -  -  -    0    S  lO 

The  only  question  made  was,  concerning  the  rateability  of  fidi ; 
and  this  property  having  been  always  rated  in  the  parisli  of  Patd^ 
and  being  a  property  yielding  a  certain  annual jpr<^t^  the  Sessions 
were  of  opinion  that  it  was  rateable,  and  connrmed  the  rate.  <» 
Lord  Kenyon  C»  J.  This  question  is  decided  by  the  qxpi 
terms  of  the  43  £/u.  r.  2.,  which,  after  mentioning  parsons 
vicars  in  the  number  of  the  persons  who  are  to  contribute  to  the 
lief  of  the  poor,  enumerates  (among  other  things)  ti^es  impropriaU 
9nd  propriations  of  tithes^  in  respect  of  whioh  the  rate  is  to  be 
made.     And  indeed  the  spirit  of  the  law  coincides  with  the  words 
of  this  statute.    For  the  legislature  intended,  that  when  rases  mr^ 
made  for  the  relief  of  the  poor,  every  person  should  contribiftte 
according  to  the  benefit  which  he  receives  within   the  parish. 
Here  the  parties  receive  a  certain  benefit  arising  from  the  Uthe 
of  fish  in  tliis  parish*  and  run  no  risk  whatever.     Then  it  ia  said, 
that  only  property  which  is  wible  should  be  rated :  but  I  think 
that  is  carrying  the  rule  of  exemption  too  far ;  for  oblations  asid 
other  offerings,  which  constitute  the  rectoria]  or  vicarial  dues,  arc 
rateable.  —  Bullbr  J.  Supposing  the  fishermen  are  not  rateable 
(«)^iiif,pl.l69.  fo|.  the  fish  caught,  the  case  of  RowIsy.  Gells(a)  governs  tbM» 

For  though  the  owner  of  lead  mines  is  not  liable  to  be  rated  foT 
them»  yet  his  lessee,  who  runs  no  risk  is  rateable  in  respect  cjf  tbs 
profits  arising  from  lot  and  cope.  So  here  the  persons  entitled  to 
the  tithe  of  fish  run  no  risk,  and  their  profit  is  certain  ;  therefore 
for  that  certain  profit  I  think  they  are  liable  to  contribute .  to  the 
poor-utes.  — *  Rate  confirmed. 

WheretheSea.       jgi.  Rex  y.  Uurdis,  M.  T.  30G.3.  ST.R.497 The  case : 

hi  MMteT*  ^  ^^  appellant  objected  to  the  rate,  because  W.,  gunner  of  Hia 


jItCT.  7']      PSBSON8   ANJ>  FROPSRTY  TO   BE   RATBD.  l(j^ 

Mi^eitjr's  fort  tnd  battery  at  S.f  who  was  a  servant  to'Hifl  Kf ajestjr,  oer  at  Seafird 

aod  not  in  his  own  right  the  occupier  of  the  dwelling-house  therete  ^"^  ^^  occupier 

beloQ^tng,  and  who  therefore  ought  not  to  have  Heen  charged  in  ?^*'**  '**?^" 

tberetc,  was  inserted  therein,  and  charged  as  the  occupier  of  the  was'thepropertT 

bttte7-bott8e.     W.  was  taxed  for  the  battery-house  ten  shillings,  of  the  Crown, 

At  the  time  of  making  the  rate  he  was  and  still  is  a  head  or  roaster  and  from 

gamer,  and  acted  as  such  in  the  fort  or  battery  of  iS.     The.  fort  whence  he  waa 

nd  battery-house  are  the  property  of  the  Crown.     A  piaster  "^^y^'^"* 

guneris  a  warrant-ofiicer  appointed  and  removeable  at  pleasure  King^rsendi 

by  the  master-general  of  the  ordnance,  though  his  office  is  usually  held,  tliat  that 

oaasidered  as  a  provision  for  life.     fV,  being  so  employed  in  the  fact  fixed  his 

fort,  occupied  the  tohole  of  the  house,  exceot  one  room,  which  is  l**Wlity  to  b« 

aUetted  ts  the  under-gunner  by  direction  from  the  ordnance ;  and  ^^* 

the  furoiture  of  this  house  belonged  to  W,     The  inhabitants  of 

the  tovn,  port,  or  parish,  paying  to  the  poor-rate  thereof,  have  a 

right  UtYote  in  the  election  of  members  oi  parliament  for  the  town 

ttKiport ;  and  the  appellant  is  an  inhabitant  of  that  description.-— 

Ix>ai»  KjBNiON  C.  J.     I  do  not  feel  that  my  opinion  upon   this 

lobject  militates  against  any  decided  case ;  but  I  shall  determine 

upon  the  ground  of  positive  law,  as  it  is  laid  down  in  the  4S  Elit, 

ct  which  subjects  ever^  occupier  o^  lands,  houses,  &c.  to  be 

nted  to  the  relief  of  the  poor.     Now  it  is  expressly*  stated  in  the 

Gtte,  that  Wood  vms  the  occupier  of  the  battery  •  home  :  and  though 

it  might  perhaps  have  been  contended  below  that  he  was  not  the 

occupier,  in  the  legal  sense  of  the  word,  yet  the  finding  of  the 

Senions  precludes  that  question  here.  It  is  not,  however,  a  general 

poatioo,  that  a  servant  of  the  Crown  occupying  a  house  in  respect 

of  his  office  is  not  rateable  for  it ;  for  I  was  always  rated  for  the 

iMuse  which  I  had  as  Master  of  the  Rolls ;  and  so  are  the  Auditors 

sod  Tellers  of^he  Exchequer.     Soldiers  indeed  cannot  be  said  to 

be  occupiers  of  their  barracks,  in  the  legal  signification  of  the 

wd;  they  are  no  more  than  mere  servants.     And  in  the  case  of 

LordAmkerrt  v.  Lord  Somers  (a),  it  appeared  that  the  former  wais  (a)jlnte,pllSB, 

Bot  die  occupier  of  the  premises  rated. —  Asiihurst  J.  Wherever 

E MM  are  stated  by  the' Sessions  to  be  the  occupiers  of  crown- 
da  or  houses,  they  must  be  rated ;  though  such  property  would 
^  be  'rateable  in  the  hands  of  the  King  himself.  In  the  same 
viumer,  thougfi  hospitals,  or  lands  held  for  their  immediate  pur- 
pne,  are  not  rate^le,  yet  if  any  officer  of  such  establishments 
to  part  of  the  hospital  lands  for  his  own  convenience,  then  he 
^^tcmnes  rateable ;  as  in  the  case  of  Ayr  v.  SmaUpace  (b),  where  {b)AfUe,^hlS4, 
theplaintifP,  who  was  comptroller  of  Chelsea  CoUege,  and  resided 
'BtbeeomptroUer's  apartments^  was  held  to  be  rateable  as  the 
^^'^ier.  Now  IV.  was  the  occupier  in  this  case ;  and  though  he 
''^  Qot  a  life-interest,  yet  it  is  well  known  that  such  persons  are 
iKver  dismissed  unless  for  misbehaviour ;  and  even  if  he  were  to 
k  considered  as  a  mere  tenant  at  will,  that  will  not  vary  the  case. 
Ae  other  judges  concurring!  the  rate  was  confirmed. 

192,  Rex  V.  St,  Agnes,  M.  T.  30  G.3.  3  r.i2.*80.— The  case:  a  pemoD  cn- 

^  as  trustee  of  J.E.,  is  entitled  to  a  certain  dish  or  measure  titled  to /o// ftn 

*i«ng  out  of.certain  lands  and  tin  bounds  in  Si^  Agnes^  called  ito//  and/orm  dua. 


rated  to  tlia 


^farm  tin  ;  the  said  toU  is  one  \5th  part  of  all  the  tin  gotten  in  "  "■*'^*  *°  ^ 
^  lands  of  J.  E.,  within  the  parish  of  St.  Agnes  ;  and  which  said  ^^^  in  reapcct 
/arm  Hn  or  due  is  one  l^A  part,  after  the  said  15th  part  is  thereof. 


Mttcted,ybr  tM  qfaU  such  tin  so  gotten  within  the  tin  bounds  in 
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(a)Jnte,plA€9, 


An  exemption, 
in  a  private  sta- 
tute of  lands 
given  to  charita- 
ble purposes, 
*^  tnm  all  public 
taxes,  chaises, 
andas8es»- 
ments  whatso- 
ever, civil  or 
militaiy,"  ex- 
tends to  the 
poor's  rate. 


the  parish ;  andwhich  said  dues  or  duties  are  doe  and  payable  by 
the  lawf  and  customs  of  the  stannaries  of  C,  free  and  dear  of  afl 
risk  and  deduction  whatsoever:  but  they  are  unaertain»  and  vary 
every  year ;  yet  for  many  years  last  past  have  produced  a  (con- 
siderable sum  annually.  Nm  D*  is  entitled  to  a  certain  dish  or 
measure  called  t<M  or  tin  duett  arising  out  of  certain  lands  tn 
St»  Agnest  and  due  and  payable  in  the  manner  bef<Hre  stated ;  and 
which  toll  varies,  and  is  uncertain  ;  but  also  produces  a  consider- 
able sum  annually.  The  said  A.  and  N*  D.  not  having  been 
respectively  rated  to  the  poor  for  the  fee^famu  ofiin^  and  the  toil 
tin  arising  as  above  stated  in  St.  4gnesy  the  Sessions  on  appeal 
quashed  the  rate ;  and  now  the  case  of  RomU  v.  GM  (a)  was  cited 
as  deciding  this  question. — Lord  Kenton  C.  J.  said,  he  approved 
of  the  case  oiRowls  v.  Gell. — And  the  rate  was  confirmed^ 

193.  Rex  v.  Scotty  E.T.   80  G. 3.   S  T.R.e02 The  case: 

fV*  A*  having  conveyed  in  fee  a  free-school  and  two  houses  in  M 
for  the  residence  of  a  master  and  usher,  with  a  considerable  estate 
at  K>f  in  the  county  of  &,  for  the  support  of  the.  same,  and  vested 
the  same  in  the  Haberdashers'  Company  in  London  as  trustees^  a 
private  act  of  parliament  was  passed  in  the  12  Car*  2.,  intituled, 
<'  An  act  for  the  incorporation  of  the  master  and  wardens  of  the 
**  Company  .of  Haberdashers,  London^  to  be  governors  of  the 
**  free*schoo]  and  almshouses  in  M,  in  the  county  of  &,  of  the 
'*  foundation  of  fV,  A^  and  for  settling  lands  and  possessions  cm 
**  them  for  the  maintenance  thereof,  and  other  charitabte  oses ;" 
which  was  confirmed  and  perpetuated  by  the  1 3  Car,  2.     By  the 
act  of  12  Car,  9.  afler  reciting  that   W.A,  had  out  of  a  sincere 
intention  for  -  public  good  at  his  own  expence  erected  the  said 
school-houses  for  the  master  and  usher,  and  four  alms-houses  in 
^V.,  and  for  othes  pious  and  charitable  purpose8^( among  other 
things),  it  was  enacted,  <<  That  the  manor  and  grange  of  K.j  witli 
**  the  appurtenances,   and   all   other  lands  and  hereditaments, 
**  settled  and  conveyed  by  A,  to  the  governors  and  their  succes* 
**  Bbrs  for  the  purposes  aforesaid,  be,  and  at  all  times  hereafter 
**  shall  hejreedi  dischtt^ed^  and  acquitted  of  and  from  the  payment 
*'  of  all  and  every  manner  of  taxes^  assessments,  or  charges,  civil  w 
<<  military,  tohatsoevers  hereafter  to  be  laid  and  imposed  by  autho- 
^*  rity  of  parliament  or  otherwise,  and 'the  said  manors,  messuages^ 
»  lands,  tenements,  and  premises,  and  the  owners  and  occupiera 
**  thereof,  or  any  of  them,  shall  not  at  any  time  hereafter  be  rated, 
**  taxed,  or  assessed,  to  pay  any  sum  or  sums  of  money,  or  be 
**  otlierwise  charged  in  any  way  whatsoever  for  or  in  respect  of 
<<  the  said  manors,  lands,  and  hereditaments,  or  any  of  them,  for 
"  or  towards  any  manner  of  public  tax,  assessment,  or  charge 
*^  tvhatsoever;   any  statute,  law,  or  ordinance  to  the  contrary 
«  thereof  in  anywise  notwithstanding."     The  premiftes  had  net 
been  rated  or  paid  to  the  relief  of  the  poor  of  the  parish  in  the 
memory  of  any  person  living.— -Lord  Kbnyon  C.  J.     These  huids 
having  been  given  for  eleemosynary  purposes,  the  legislature  seem 
to  have  intended  to  exempt  them  from  all  public  taxes  whatso> 
ever :  and  it  is  immaterial  to  the  parish  whether  these  lands  be 
exempted  from  the  poor's  rate  or  not;   since,  if  they  be  not 
exempt,  greater  contributions  must  be  raised.    If  a  construction 
of  this  act  of  parliament  manifestly  erroneous  had  hitherto  pre- 
vailed, we  .should  have  been  bound  to  correct  it;  though,  indeed, 
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had  the  words  of  the  statute  been  very  doubtful,  the  cotemporary 
sod  labgequent  utriform  usage  would  have  had  great  weight.  But 
wilhoat  resorting  to  the  usage  in  this  case,  the  words  of  this 
liatste  are  very  clear  and  positive ;  for  they  speak  of  all  public 
toot  whatsoever.  The  whole  argument  resolves  itself  into  this, 
Wtetber  in  the  idea  of  the  legislature  at  the  time  of  passing  this 
8Ct  of  parliament  the  poor's  tax  was  a  puUic  lax  f  The  acts  of 
psriiament,  whfch  have  been  referred  to  in  the  argument,  do  not 
prove  the  point  for  which  they  were  mentioned  (a) ;  but  the  other 
acts  of  parliament  respecting  th»poor  are  decisive  of  this  question. 
The  statute  of  S  W.  Sf  M,  c.W,  §  6*  speaking  of  the  means  by 
which  8  settlement  may  be  gained,  says,  that  "  if  any  person  shall 
"  be  charged  with  and  pay  his  share  towards  the  public  taxes  or 
*^  kwi  oi  the  said  parish,  he  shall  be  adjudged  to  have  a  legal 
^  leukment  in  the  same."  Now,  on  the  construction  of  this  statute, 
it nerer was  doubted,  but  that  a  payment  towards  the  poors  rate 
wag  nfScient  to  give  the  party  a  settlement;  I  am  therefore  clearly 
of  opinion,  that  Uie  exemption  which  has  hitherto  prevailed  ought 
tocQotinaein  future. — The  three  other  judges  concurred;  and 
the  rate  was  quashed. 

19*.  Eddington  v.  Borman,  M.  T.  SI  G.3.  4  T.  RA.  — The  Houses  built  on 
c»e:  The  plaintilF  is  an  inhabitant  and  occupier  of  a  dwelling-  J«nd  embanked 
home  situate  in  the  parish  of  St.  A,y  which  house  stands  on  the  T^aJ^^inpur- 
groond  which  was  formerly  part  of  the  ground  and  soil  of  the  river  suance  of  Uie 
Thames^  inclosed  and  embanked  in  pursuance  of,  and  paying  the  7G.s.  c.S7.    ' 
qoit-rent  imposed  by,  the  TG.S.  c.37.;   which  house  wasw  built  are  not  liable 
**weon  after  the  making  of  the  said  embankment.    The  defendant  *°  ^  «M«Med  to 
'^larlj  distrained  the  plaintiiF's  gpods  for  not  paying  a  rate  made  ^^^„  ^x» 
onderthe  11  G.  3.  c.29.  intituled,  -**  An  act  for  consolidating,  ex-  n  g.s.  c.29. 
"tending,  and  rendering  more  effectual,  the  powers  granted  by 
*'tttefal  acts  of  parliament  for  making,  enlargmg,  amendinjo;,  and 
"deaiislDg  the  vaults,  drains,-  and  sewers,  within  the  city  of  Lon- 
*^doHt  and  for  paving,  cleansing,  and  lighting  the  streets,"  &c. 
Tbe  former  occupier  of  the  plainti^s  house,  which  was  occupied 
only  for  a  short  time  before  the  year  1788,  was  assessed  to  and 
^  the  poor  s  ratCf  as  also  the  house-tax,  commutation-tax,  con- 
nlidated-rate,  church*rate,  tithes,  watch  and  orphan's  tax :  and 
the  present  occupier  h^s  in  like  manner  been  assessed  to,  but  has 
fitted  the  payment  of,  all  such  rates,  upon  the  ground  of  his 
heiog  exempt  therefrom  by  the  7  G.3.  c.  37.     The  plaintiff's  house 
^  oeen  regularly  assessed  to  the  land-tax,  but  the  payment 
thereof  has  been  resisted,  and  is  now  in  litigation.    The  street, 
pbce^  or  square,  in  which  the  plaintiff's  house  is  situate,  has  been 
'^larly  paved,  cleansed,  and  lighted  by  the  commissioners,  under 
the  authority  of  the  act  of  the  11  G.3.  r. 29.— Lord  Kenyon  C.  J. 
This  question  seems  concluded  by  the  last  case ;  in  that  the  diffi- 
culty arose  from  the  circumstance  of  the  land-tax  being  an  annual 
^t;  and  that  the  act  under  which  the  distress  was  taken,  was 
P^sed  subsequent  to  the  statute  containing  the  exemption.     But 
^is  act  of  parliament,,  in  describing  the  persons  who  are  liable  to 
fc  rated,  refers  to  the  poor-rates,  which  have  existed  ever  since 

• 

W  10  Ann,  c.  23.  1 2  Ann.  c.  5.  the  jiow'Tote,  they  have  done  it  by 
I^O.S^  c.  18.  to  prore  that  whenever  ezpren  words,  as  contradittinguishecl 
^  Itgutbtiire  have  intended  to  include    from  puUe  taies*     3  Term  Rep.  604.  ' 
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Eluabeih*%  time,  as  well  as  to  the  land-tax;  nor  is  there  tti| 
foundation  for  the  argument^  that  the  occupiers  of  houses  are  liable 
though  the  lands  be  exempted.  Thestatute  7G.3.c*37«eDact8) 
that  the  lands  to  be  inclosed  and  embanked  shall  vest  in  the  owoer, 
&c*  *'Jree  Jrom  all  taxes  and  assessments  whatsoever  •'  If  then  th« 
lands  themselves  be  exempted,  so  must  also  the  houses  kilt 
thereon. —  Per  Curiam  :  Postea  to  the  plaintiff. 
The  oumer  of  1 95,  EckersoU v.  BriggSy  M.T.Si  G.3.  4  J\  ii. 6*— The caies 

stables  in  the  By  indenture  of  lease,  dated  22d  of  September  1787)  betweeo  tiie 
parish  of  Mary^  plaintiff  of  the  one  part,  and  Z.,  captain  and  colonel  of  His  Ma* 
lone,  rented  by  jgg^y'g  first  regiment  of  life-guards,  of  the  other  part,  (reciting 
tel^rfhoi^r  that  His  Majesty,  by  his  sign  manual,  had  been  pleased  to  direct 
by  the  autliority  <uid  authorise  Xr.,  on  His  Majesty  s  behalf,  to  accept  and  uke  a 
of  the  king,  for  lease  of  the  stables,  riding-house,  and  premises  therein-after  men* 
the  use  of  the  tinned  for  twenty-one  years,)  the  plaintiff  demised  all  those  stables 
tiDop,  M  liable  i^Q^  riding-house  then  and  now  occupied  by  His  Majesty  sf^ 
for  th^^tfae  i^^gi^"^^^^  of  horse  guards^  situate  on  the  east  side  of  Fortwm 
rates  collected  Street^  Marybone^  with  the  appurtenances,  to  hold  to  L.  Md  tk 
in  that  parish  Captain  and  colonel  of  the  troop  for  the  time  being  for  tweaty-oae 
under  the  years,  at  the  yearly  rent  of  273/.  1  \s.  9rf.,  payable  to  the  plaintiff 

^^^^^'^'  quarterly,  clear  of  all' taxes,  rates,  charges,  and  assessments,  thca 
See  the  case  of  charged,  or  at  any  time  thereafter  to  be.  charged  on  the  said  rta- 
lK>rd  Amherst  bles,  or  on  the  rent,  or  on  the  plaintiff  in  respect  thereof,  or  on  L, 
V.  Lord  Somers,  or  on  any  other  colonel  of  the  regiment  for  the  time  beiog,  ifl 
ante,  pL  iss.      respect  of  the  premises  by  authority  of  parliament  or  otherinw 

howsoever ;  and  L.  covenanted  to  pay  all  the  said  taxes^  rales, 
and  assessments.     The  horses  belonging  to  the  troop  are  ke^  in 
the  stables  and  riding-house,  apd  are  attended  and  taken  care  of 
by  the  soldiers  of  the  regiment ;  no  person  resides  at  the  stables, 
nor  is  there  any  room  or  apartment  therein  for  any  such  purpose; 
but  a  corporars  guard  of  four  men  belonging  to  the  regimeot  sits 
up  with  the  horses  during  the  night.     The  rept  of  the  stables  is 
paid  by  the  agent  of  the  regiment  out  of  the. money  voted  by  par- 
liament for  army  services ;  the  fund  allowed  for  the  regiment  is 
accounted  for  by  the  colonel ;  and  if  any  saving  arise  ^om  the 
regiment  not  having  tlieir  full  complement  of  men  or  of  horses, 
such  saving  reverts  back  to  the  public,  and  is  applied  in  payment 
of  army  services*   The  plaintiff  was  rated  and  assessed  at  22LSf-7^ 
by  the  commissioners  for  putting  in  execution  a  certain  act  of  the 
10G.3.  C.2S.  intituled,  <'  An  act  for  the  more  effectual  paving, re« 
<*  pairing,  &c.  the  streets.  Sec.  within  the  parish  of  Maryhoiui  os 
,  the  otmer  of  the  $aid  stables  and  riding-house^  for  and  towards  the 
purposes  of  paving,  &c.  for  one  year,  ending  the  Slst  of  DeceiHbff 
1788.     The  question  is,  Whether  the  plaintiff  be  liable  to  pay  ^ 
rate  under  the  act  of  parliament?  By  section  93,  it  is  eoacteo, 
that  **  one  or  more  rate  or  assessment  shall,  for  the  purpose  of 
*<  repairing,  &c.  the  streets,  &c.  be  made  upon  all  and  every  pef- 
<'  son  and  persons  who  do- or  shall  inliabit,  use,  occupy 9  possess,  or 
^  enjoy,  any  land,  ground,  house,  shop,  warehouse,  coach-boose, 
**  stable,  cellar,  vault,  building,  tenement^  or  hereditament,  in  a^ 
•*  of  the  said  squares,  streets,"  &c.     By  section  105,  "  Forasmuch 
<<  as  it  is  reasonable  that  all  public  buUdinvs^  and  all  dead  wdls* 
<<  and  Void  spaces  of  ground,  shall  be  rated  and  assessed  in  a  due 
*<  proportion  towards  the  paving,  &c.  it  is  hereby  further  enacM 
<•  that  it  shall  and  may  be  lawfid  to  and  for  the  said  comnuasioiMBfi 


SiCT.  7.]      PERSONS  AND  PBOPSaTT  TO  BE  RATED.  I^l 

**H  tbeir  discretion^  and  they  are  hereby  required,  from  tine  US 
"they  to  rate  and  assess  towards  the  purposes  of  this  act  all  p»« 
*'  riib-cliurches  and  parochial  and  otlier  chapels,  schools*  markets, 
^*w8rtkottseSy  and  all  other  public  buildings  tohaisoevery  charged  or 
"wA  charged  to  the  land-tax,  situate,  &c.  in  any  square,  &c. 
"iritiiiD  the  limits  aforesaid,  which  now  is  or  are,  or  hereafter 
"majbey  built  or  in  building,  at  a  rate  not  exceeding,  &c.  And 
^^  [after  dircctmg  that  the  churchwardens  shall  be  rated  for  pa- 
''nh'churches]  the  rate  or  rates,  assessment  or  assessments,  to 
'^bemsde  and  paid  for  any  other  chapel,  meeting-house,  school, 
"market,  warehouse,  or  other  public  building,^  dead  wall,  or  void 
"space  of  ground,  shall  be  paid  by  the  respective  otoner  or  otonerSf 
**fr9prietor  or  proprietors  thereof,  and  shaill  be  charged  and 
**  d|irgetble  on  the  said  premises,  and  be  recovered  and  applied 
"in  Mich  manner  as  other  rates  and  assessments  are  directed  to 
**he  recovered  and  applied  by  this  act."  —  Lord  Kenton  C.  J. 
Hie  words  in  the  first  clause,  which  have  been  commented  upon, 
udvhicb  expressly  charge  the  occupiers  with  this  rate,  are,  to  be 
nre,  extremely  general,  and  would  comprehend  all  sorts  of  landed 
pNfcrty,  were  they  not  restrained  by  the  subsequent  provisions  of 
the  set;  for  they  mention  *<  land,  ground,  house,  shop,  warehouse,^ 
'^csach-hou«e,  stable,  cellar,  vault,  buiklrng,  ienementy  or  heredi' 
^^iuwtU"  But  as  it  was  intended  to  impose  the  rate  on  every 
tpeda  of  landed  property  within  this  district,  and  as  it  was  fore« 
Ken  that  dificulties  would  arise  in  many  instances  respecting  the 
pmiis  who  could  be  said  to  occupy  particular  buildings,  the 
lepfblature,  in  order  to  obviate  such  oifficulties,  provided  by  the 
sAaequent  clause  that  the  rat^s  on  chapels,  xvarekouseSj  and  other 
pMk  buUdiyigSy  should  be  paid  by  the  otoners  or  proprietors*  The 
^oeslioR  then  is.  Wliat  is  nieant'  by  public  buildings  f  and  that 
isa}  be  answered  by  saying  that  those  are  public  which  are  ap- 
plied to  public  purposes,  A  warehouse  may  be  rated  to  the  pro* 
pnttcTj  or  the  occupier^  according  to  the  use  to  which  it  is  applied, 
u  it  be  let,  for  instance,  to  the  excise  or  custom-house  for  public 
purposes,  the  burden  must  be  borne  by  the  proprietor :  but  if  k 
^afterwards  converted  to  a  private  use,  the  occupier  of  it  will  be 
Ue  to  this  rate.  So  here  the  stables  in  question  are  used  Jbr  a 
?^  purpose  by  the  horse  guards,  in  contradistinction  to  private 
*c^tbii;  and  as  long  as  they  continue  to  be  used  for  this  pur- 
P^  there  is  no  private  occupier  of  them.  On  this  ground  pro- 
°JjW  the  case  of  Lord  Amherst  v.  Lord  Somers(a),  (with  which  (a}JfUe,iA.lsS4 
^^  I  perfectly  coincide,)  where  Lord  Amhersty  as  colonel  of 
^Kcond  troop  of  horee  guards,  was  held  to  be  exempt  from 
'^payment  of  the  poor-rate  imposed  upon  some  stables  occupied 
'fwe  horses  belonging  to  the  troop.  Lord  Afnherst  could  not  in 
*7  >SDse  be  considered'  as  the  occupier,  so  as  to  be  liable  to  be 
^*^  neither  could  the  soldiers.  So  here,  whilst  these  stables 
^tioue  to  be  used  by  the  guards,  they  cannot  be  considered  to 
"^  in  the  private  occupation  of  any  one,  but  are  public  buildings 
]2|^  the  meaning  of  the  latter  section  of  the  act.  And  tlwt 
^we  canaot  be  confined  (as  has  been  contended)  to  subjects  not 
Numerated  in  the  fiarmer  one;  because  then  it  would  have  no 
HJ^^cstion  whatever,  since  the  former  section  mentions  **  heredita- 
■tents,"  which  includes  every  species^*  of  landed  property.  — 
^iBotsT  J,  It  clearly  was  the  intention  of  the  legislature,  when' 
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this  act  of  parliament  jsras  framed,  that  no  reabproperty  within  this 
district  should  be  exempted  from  the  rates  imposed  by  it.  The 
property  must  -be  charged  Co  some  person  or  other.  If  it  be  oc- 
cupied by  private  persons^  the  rate  must  be  paid  by  the  occujm; 
if  converted  to  a  public  purpose^  by  the  proprietor.  But  the  tame 
buildings  which  have  been  occupied  by  private  persons,  maj  be- 
come public  buildings  within  the  meaning  of  this  act  of  parliameDt, 
from  the  ksad  of  occupation.  Now  here  Z.  cannot  be  comtdered 
as  the  occupier  of  these  stables,  because  they  are  converted  to  s 
public  purpose ;  then  it  follows  that,  as  these  buildings  are  liable 
in  the  hands  of  some  person,  the  onus  must  fall  on  the  proprietor, 
by  the  latter  section  of  the  statute :  if  they  should  her«ifter  be  in 
private  occupation,  the  rates  must  again  be  paid  by  the  occupier. 
.  —  BvhhER  J.  I  confess  that,  when  I  first  read  this  case,  it  stigid 
me  in  a  different  light :  I  thought  that  the  words  in  the  latter 
clause  meant  buildings  which  were  in  their  nature  pu&lic;  and  that 
'*  all  other  public  buildings"  following  <<  chapels"  &&  meant  band- 
ings ejusdem  generis.  But  I  now  think,  that  the  construction  which 
has  been  put  on  the  statute  is  the  true  one  ;  and  that  whether  a 
building  shall  be  considered  as  public  or  private,  must  depend  on 
the  use  to  which  it  is  applied.  The  observation  which  my  Lord 
^  has  made  on  the  term  ^  warehouse"  seems  decisive.— Gross  J* 

The  ground  upon  which  we  decided  the  case  of  Lord  Amherst  r. 
Lord  Somers  was,  that  the  stables  were  considered  as  the  stables 
of  the  public.  Now  in  this  case  the  legislature  intended  that  the 
proprietors  of  buildings  which  are  used  by  the  public  shoold  pay 
all  rates  imposed  on  them  by  virtue  of  this  act ;  and  they  have 
expressly  charged  such  proprietors  by  the  latter  section.  ^Postea 
to  the  defendant. 
A  barge- way  196.  Rex  Y.  The  Mayor  of  London,  AT.  T.    31  G.  3.  4jr^« 

and  toll-gate  in  gj The  defendants  having  been  rated  for  the  barge-way  and 

^^^Ton-^fc  *®^"?*^  ***  ^^^®  hamlet  of  H.,  appealed  against  the  same  to  the 
^va^^aaihy  Sessions,  who  confirmed  the  rate,  subject  to  the  opinion  of  this 
the  city  of  Court  on  the  following  case  :  i/.  is  a  vill  maintaining  its  own  poor. 

Xondbfi,  by  The  appellants  by  virtue  of  the  statute  17G.d.c.l8.  and  out  of 
virtue  of  the  the  fuud  provided  by  that  act,  purchased  from  Sir  W.  D» «» 
r^^'^'JLi^  ancient  barge-way,  or  towing-path,  within  the  said  hamkt,  upon 
for  ^OT^'^fec-  ^^^  ^^^  of  the  Thames,  and  certain  ancient  tolls  and  duties, pay- 
tually  oomplet-  able  in  respect  of  horses  drawing  barges  along  the  same ;  and  sach 
ing«<hc  naviga-  barge-way  and  tolls  were  in  January  1778  conveyed  to  the  ^ 
lion  of  the  peliants  for  the  purposes  of  the  act.     The  appellants  have  leased 

Thames,  aud^^  ^y^^  herbfi^e  and  pasture  of  the  barge-way  or  towing-path  to  5.  at 
cUy'tTSvy  tolls  *"*  annual  rent  of  SO/.  10«.,  which  is  expressly  appropriated  to 
and  duties  the  use  of  the  navigation ;  and  their  lessee  is  in  the  occupation  of 

towards  tije  the  herbage  and  pdlturage  so  leased  to  him,  and  pays  the  several 
charges  of  the  rates  for  the  same.  Immediately  on  the  purchase  and  convey- 
"*^*^*Mbl  ^^^^*  ^®  ^®*^s  upon  barge-horses  were  in  pursuance  of  the  direc- 

tow^there-  tion  of  the  act  discontinued,  and  ever  since  that  time  the  new 
lief  of  the  poor  tolls  authorised  by  the  statute  to  be  collected  in  lieu  thereof  have 
ia  that  liamlet,  been  taken  by  the  appellants  for  all  barges  and  other  vessels  navi- 
for  such  part  of  gating  the  river  between  London  Bridge  and  the  City  stone  above 
the  tolls  as  be-  Raines  Bridge,  according  to  the  quantity  of  tonnage.  Barges  and 
SS^nitrith-  ?*^®T  X®"**'  ^'^  ^^y  navigated  on  that  part  of  the  Thames  which 
standing  the  i^  within  the  hamlet,  and  adjoins  the  barge-way ;  and,  under  the 
tolls  are  col-       authority  of  the  act,  an  additionaT  toll  ot  one  halfpenny  per  too 
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becomes  payable  and  is  paid  to  the  appellants  for  every  barge  or  lected  in 
other  Tcssel  navigating  upon  the  river  beyond  K,  or  H.y  and  another  parish, 
towed  along  the  barge-way  to  D.>  M.,  or  i/.,  within  part  of  which 
limits  the  biurge^way  in  question  is  included;  and  barges  from  - 
London  frequently  stop  and  unload  within  the  limits  of  the  barge- 
way.    None  of  the  new  tolls  are  actually  received  within  the 
hamlet  of  H, ;  but  the  whole  of  them  collected  by  the  appellants' 
appointment  at  S.^  below  K*    Sir  fF.  D.  and  his  ancestors,  pre- 
vioos  to  the  above  purchase  and  conveyance,  were  always  assessed 
to  the  land-tax,  poor's  rate,  and  other  taxes  for  the  barge-way 
and  ancient  tolls,  and  constantly  paid  all  such  assessments  up  to 
the  time  of  such  purchase  and  conveyance  ;  and  from  the  time 
of  mcfa  purchase  and  conveyance  the  appellants  have  been  regu- 
larly assessed  in  respect  of  the  barge-way  and  tonnage ;  and  the 
liDd-tax  and  poor's  rate  have  been  several  times  demanded  by  the 
officers  of  the  hamlet,  but  the  appellants  have  never  paid  the 
Mae.   The  whole  interest  which  the  appellants  have  in  the  tolls 
is  derived  under  the  before-mentioned  act,  and  purchased  under 
the  authority  thereof.     And  the  rates  appealed  against  have  been 
duly  made,  allowed,  and  published  according  to  law.    The  act  of 
the  17  G,S.c*  18.  is  intitled,  **  An  act  for  enabling  the  mayor, &c. 
^  of  London  to  purchase  the  present  tolls  and  duties  payable  for 
"  DSTigating  upon  the  river  Thames  westward  of  London  Bridge^ 
"  within  the  liberties  of  the  city  of  London^  and  for  laying  a  small 
^  toll  in  lieu  thereof,  for  the  purpose  of  more  e£Pectually  complet- 
'^iDg  the  said  navigation ;  and  for  other  purposes."    The  act 
states,  that  great  expences  have  been  already  incurred  by  the  city 
ftr  improving   the  navigation  under  the  14  G.  3.;  that  further 
Nion  of  money  were  necessary  to  be  laid  out,  over  and  above  the 
annual  expences  ;  and  it  enables  them  to  purchase  lands  and  the 
KTeral  toflB  and  duties  collected  for  the  navigation  of  barges,  and 
for  bones  drawing  the,  same  ;  that,  immediately  after  the  purchase 
of  such  tolls  and  duties,  those  tolls  and  duties  should  cease ;  and 
then  it  enacts,  that  *'  in  consideration  of  the  great  charges  and 
"  expences  the  said  mayor,  &c.  will  be  at  in  improving  and  com- 
*'pleting  die  said  navigation,  and  for  keeping  the  works  in  repair, 
*'and  in  purchasing  the  tolls  and  duties  now  collected  and  taken 
^  for  barges  and  other  vessels  navigating,  and  for  horses  drawing, 
"  &c.  it  shall  and  may  be  lawful  to  and  for  the  mayor,  &c.  to  take 
'^  for  all  barges,  &c.  which  shall  be  navigated  upon  the  said  river 
^  Wtween  London  Brieve  and  the  City  Stone  above  Staines  Bridge 
"  (except  as  is  herein-idfter  mentioned),  such  sums  of  money  m 
'-  the  nature  of  a  toll  or  duty  as  the  said  mayor,  &c.  shall  think 
'^proper,  not  exceeding  the  tolls  and  duties  herein-after  men* 
^tiboed."    It  then  stated  the  tolls  which  might  betaken  from 
I'f^ndott  Bridge  to  several  other  places  up  the  river  as  far  as  Staines^ 
ttnongst  others  to  H.^  2d.  per  ton ;  to  Staines  and  upwards,  Ad.per 
^    It  also  gives  the  city  power  to  collect  the  tolls  where  they 
please.    It  then  requires,  that  "  an  account  of  the  said  tolls  and 
*^  duties  granted  by  the  act  be  annually  laid  before  parliament***    It 
Aen  recites,  that  the  mosey  to  be  collected  by  the  receipt  of  the 
toils  or  duties  to  be  made  payable  by  virtue  of  this  act  will  not 
he  aofEcient  f or  the  purpose  of  the  act  and  of  the  14G.d.&c. 
>&d  then  sives  power  to  the  city  to  raise  money  upon  the  securit  j 
vf  the  tolb.«^In  support  of  the  order  of  iSeseioiui  it  was  con^ 
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tended,  let.  The  corporation  of  London  are  in  the  eye  of  tht 
law  the  occupiers  of  this  property,  and  are  therefore  liaUe  to  be 
rated  for  it.  2dly,  Tlie  aubject-oiatter  is  rateable.  And  Sdly, 
The  tolls  in  respect  of  which  the  defepdants  are  rated  becsme  doe 
within  the  hamlet  of  H,  —  On  the  other  side  it  was  contended, 
Ist,  That  the  defendants  were  not  rateable  at  all  for  this  proper^. 
2dlj,  That  they  were  not  rateable  in//. —  Lord  Ksnton  C.  J. 
From  the  time  when  I  first  read  this  case  to  the  present  momeot, 
I  confess  I  have  had  no  doubt  on  this  question.  It  ajppean  tiiat 
some  years  ago  Sir  fV,  D.  was  seised  ot  a  close  called  ThtBttfgi* 
toaiff  and  from  persons  who  passed  over  it  he  received  toiU;  it 
afterwards  became  necessary  for  the  city  of  London,  ai  cooservr 
ators  of  the  river  Thames,  to  get  possession  of  this  barge-vaf, 
lying  in  H.  /  and  accordingly  they  acquired  the  ownenhip  and 
possession  of  this  land  by  virtue  or  the  act  of  parliament  17  G.S. 
c.  18.  It  seems  to  me  that  the  difficulty  which  has  been  madebai 
arisen  from  not  considering  tohat  is  rated;  it  is  not  a  rate  on  tbetoUa, 
but  the  close  of  land  called  «  The  Barge-way"  and  '*  The  Toll* 
gate*"  Now  the  questions  are*  first.  Whether  this  propertv  ia  or 
la  not  rateable  ?  and,  secondly,  Who  should  be  rated  for  it? 
First,  the  subject-matter  of  the  land  is  real  property ;  it  is  land, 
tenement,  or  hereditament ;  and  it  is  liable  to  be  rated,  unleio  it 
be  so  circumstanced  that  there  is  no  occupier  on  whom  the  iit^ 
(a)itfiae,pl.l88.  can  be  imposed ;  as  in  Lord  Amherst  v.  Lord  Somers  (a),  the  cue 
lb)AfUe,p\A57.  of  SL  Luke's  Hospital  (h),  &c.    But  here  the  city  of  London  ^ 

the  occupiers ;  for  the  case  expressly  states  that  ^iMncfr's  interest 
ia  confined  to  the  herbage  and  pasturage ;  and,  toerefore,  if  wy 
injury  were  done  to  the  soil,  the  defendants  might  maintain  trei' 
pass  for  it.  Where  there  is  no  actual  possession  in  another  per* 
son,  the  possession  follows  the  property.  It  is  not  necessary  tbit 
there  should  be  a  manual  occupation  every  day ;  as  in  the  instance 
of  the  waste  of  a  manor,  for  injuries  done  to  which  the  lord  of  the 
manor  may  bring  trespass,  ^nd  in  this  case  there  is  no  doubt 
but  that  the  city  of  London  are  in  the  actual  occupation  of  tut 
property,  for  penona  navigating  on .  the  river  pay  them  for  the 
right  of  passing  along  the  towing-path.  It  is  not  necessary  for 
us  to  say  how  much  the  city  should  be  taxed  in  one  pari^  ^ 
how  much  in  another;  it  is  sufficient  for  us  to  say  that  theyhsve 
the  inheritance  and  ownership  of  the  soil,  which  is  the  sobicct* 
matter  of  the  rate  :  if  they  be  rated  too  much,  their  remedy  li 
by  appeal  to  the  Sessions.  —  Buller  J.,  after  observing  that  the 
thing  rated  was  the  barge- way  and  tolUgate,  said,  that  there 
were  two  questions ;  the  one,  Whether  the  thing  rated  is  or  0 
not  in  its  nature  liable  to  be  rated  to  the  poor?  the  othert 
Whether  it  is  exempted  on  account  of  the  use  to  which  it  i> 
applied  ?  With  respect  to  the  former^  it  is  an  interest  in  the 
aoil,  lyii^  in  H.,  in  respect  of  which  they  take  tolls,  some  of  then 
payable  in  that  district,  and  some  in  other  parts.  It  is  notneoei* 
sary  for  us  to  determine  whether  they  are  liable  to  be  called  aau 
this  district  for  a  proportion  of  the  tolls  arising  on  one  eiiti>^ 
yoyf^  fcom  Londom  to  Siaines  ;  it  is  sufficient,  for  the  dedsisan 
ihjs  case,  that  aoaoe  of  the  tolls  are  due  for  navigating  to  i^-  ^ 
toMa  wete  to  bo  divided  £tir  the  pui^ow  of  rating  thou  in  diierait 
j^arishes,  it  vonkL  create  great  corausion  ;  but  it  has  beea  settled 
uiM  «Betyo£ca8C8,.parti)Cidariyiii.Bi»T,rie-dfr«a«*C«'* 
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Nmu^oHom  {a)f  and  Rexy^  Cardmgion  (6),  that  the  partj  is  to  be  (a)ilMi«,pLi3a 

atedfor  tolls  where  they  become  due.    The  Court,  in  deciding  (b)Jnte,pli72, 

tboie  esies,  proceeded  on  the  principle,  that  the  owners  were 

not  entitled  to  receive  the  tolls  till  the  vessels  arrived  at  a  certain 

place ;  snd  where  those  tolls  are  duet  there  the  party  is  rateable. 

k  it  imniaterial  in  what  place  they  are  received  ;  tor  if,  in  this  case, 

the  defendants  received  them  at  Guildhall^  they  could  not  be 

nted  for  them  in  London^  but  at  //.,  where  they  became  due.    As 

to  the  other  question,  the  defendants  are  in  possession  of  this 

property,  and  are  therefore  primdjacie  liable  to  be  rated  for  it ;  if 

they  be  entitled  to  any  exemption,  it  is  incumbent  on  them  to 

Aov  it.    Now  it  has  been  objected  that  they  are  not  liable  to  this 

ate,l)ecsuse  they  hold  it  on  a  public  trust ;  but,  in  the  first  place, 

iidocinpt  appear  to  be  the  case  of  a  trust  at  all ;  and  if  it  did, 

pcdiapi  the  consequence  contended  for  would  not  necessarily 

Mom.  Before  this  act  of  parliament  passed,  the  defendants 

voe (he conservators  of  the  river  Thames;  now  we  are  not  suf- 

kkatlj  informed  by  this  case  whether  they  were  or  were  not 

Older  any  obligation  to  cleanse  and  repair  the  river ;  and  if  they 

^9n,  this  act  was  passed  in  ease  of  their  burden ;  but  whether 

thty  were  or  not  is  perfectly  immaterial,  for  they  are  found  in 

PMeuion  of  this  property  which  is  rateable,  and  it  is  not  stated 

segatirely  that  they  are  not  the  beneficial  owners  of  it.-^GaosB 

J.  Tile  question  before  us '  is  not  whether  or  not  the  city  of 

landau  IB  rated  too  lugh,  but  whether  they  are  properly  rated  for 

te  which  is  the  subject  of  the  rate.     Now  the  rate  is  on  the 

Ittri^way  and  toll«gate ;  and  it  appears  from  the  case  that  the 

tot'  is  in  the  defendants,  and  not  leased  out,  as  it  was  in  Res  v. 

Att^(c);  the  aoil  therefore  remaining  in  them,  they  are  pro-  {c)Ante,p\A97^ 

PfriysiBMsed  for  it.     The  next  consideration  is.  Whether  the 

•ity of Z^ofu/on  18  rateable  in  this  district?    It  is  stated  in  the 

99tte\)uit2d.per  ton  is  due  for  goods  landed  at  if.;  something 

tkefdsre  is  rateable  to  the  poor  in  this  place ;  and  if  we  were  to 

(ktermioe  that  the  defendants  are  not  liable  for  that  in  if.,  we 

ihsoid  in  efiect  overturn  the  case  of  Rex  v.  Cardington.  {d)    The  (d)Ant€f^hl7^» 

ttButung  question  is»  Whether  the  city  o£  London  are  trustees  of 

^  property  for  the  benefit  of  the  public  ?  On  this  I  confess  I 

had  some  doubt  at  first,  but  the  manner  in  which  my  brother 

buift  has  put  this  question  removes  all  difficulty ;  for,  finding 

the  defendants  in  possession  of  some  property,  and  that  property 

**^le,  they  should  have  shown  that  they  were  trustees  for  the 

F^:  but  not  having  done  so,  they  must  be  rated  for  it. «-« 

Kike  confirmed. 

i^.  Rex  v.  Si.  Mary  the  Less  (e),  M.  T.  S£  G.  S.  4  T.  R.  477.  A  house  and 
**-£.  appealed  against  a  poor-rate,  in  which  he  was  assessed  for  garden,  one 
Ulonse  and  garden  at  24/.  a  year.    In  August  1783,  the  appellant  J^^"* 
PVK^iased  the  premises  for  385/.  and  afterwards  repaired  the  ^^Tfor  amute- 
*<Btt ;  hut  neither  he  nor  any  other  person  has  since  such  pur-  nunt,  another 
doae  inhabited  or  resided  in  the  dwelling-house,  .except  as  here-  room  for  keep. 
*fta  mentioned,  but  the  keys  of  the  house  always  remained  in  his  |"S  lumber  in, 
ttsted^.    The  appellant  resides  part  of  his  time  in  his  prebendal-  f^'^  'J^"' 
^Mise  b  the  co^ege  at  D. ;  during  which  residence  be  fireqnently  .  x  3^  j^^  ^^ 
nr  his  own  amusement  uses  a  throw  or  l^e,  and  other  turning  AberystwiUi,  ' 
"vtancnis,  in  one  of  the  rooms  of  the  dwelling-house  in  question  pon,  pi.  384* 
fe  aahoor  or  two  in  n  day,  ai^  has  three  chisica  andata^leia 
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that  room ;  on  many  of  those  occasions  be  has  been  attended  by  a 
whitesmitb  and  cutler  to  sharpen  his  tools,  and  assist  him  in  hia 
work  ;  occasionally  in  the  Winter  season  there  has  been  a  fire  in 
that  room,  and  in  another  of  the  rooms  he  has  frequently  kept  com 
for  his  horse ;  and  these  two  rooms  have  been  so  used  occasionally 
in  the  course  of  the  present  year.  The  appellant  occupies  the 
garden,  and  keeps  a  gardener  to  take  care  of  that  and  another 
garden.  And  it  was  proved  on  the  part  of  the  appellant,  that  the 
garden  in  question  was  worth  40f.  a  year,  at  which  rate  he  was  wil« 
ling  to  be  rated  for  the  same.  Tlie  gardener  sometimes  pott  Jiis 
flower^pots,  shrubs,  &c.  and  some  of  his  working  tools,  into  another 
part  of  the  dwelling-house,  where  other  lumber  belonging  to  the 
appellant  is  also  sometimes  put  by  his  servants :  but  no  person  has 
^  ever  slept  or  lodged  in  the  dwelling-house,  nor  has  any  household 

furniture  (except  as  above)  been  kept  tlierein  since  the  appellant 
purchased  the  premises ;  except  that  the  appellant  has  out  of 
charity  permitted  a  poor  man  and  his  wife  to  occupy  and  live  rent 
free  in  the  kitchen,  between  which  and  the  rest  of  the  house  the 
door  communicating  was  stopped  up.    The  stable  has  not  been 
occupied  for  any  purpose  whatever  for  upwards  of  two  yearsyand 
has  been  for  that  time  unfit  to  be  used  as  such :  but  the  appellant 
'     in  the  hunting  season  of  the  years  1787*  1788,  and  .1789,  msde 
use  of  it,  and  a  small  yard  annexed  to  it,  as  a  kennel  for  hoB 
hounds.    It  further  appeared,  that  about  five  years  ago  a  perscm 
offered  to  take  the  premises  in  question  for  25/.  a  year,  wliich  was 
refused.  —  The  Court  was  of  opinion  that  he  was  properly  rated 
for  the  whole  house, 
llie  tollsarUing       198.  Rex  V.  Salter's   Sluice  Navigation  (a),    T.  T.  82  G.  3^ 
from  a  naTiga-    4  T.  R*  730.  —  The  case :  In  that  part  of  the  parish  of  S.  which 
tion  which  are     jg  within  the  isle  of  Ely,  a  certain  sluice  was  erected  in  the  year 
Mt^MirlU-"*     ^^^'  ^^^  ^'  -SWctf,  and  was  supported  by  the  corporatioa  of 
ment  tobe  ap-    the  Bedford  Levels  as  a  work  of  .drainage  only,  across  a  navigable 
plied  topubiio     river  called  the  river  N*,  to  prevent  the  water's  running  down  the 
jmrpotet,w9  noi  said  river,  and  to  turn  the  same  down  a  new  cut,  called  Af.     In  . 
rateable  to  the    ^^  yg^  1758»  it  was  found  necessary  to  apply  to  parliament  for 
P^^'  ^    an  act  to  improve  the  navigation  of  the  river  N* ;  and  accordingly 

^  ^tul     te^^  ^*    "^        ^^^  ^^  ^'  ^'  ^"  ^^^  ^^  obtained  for  improving  and  pt»* 
anu^.  101.      serving  the  navigation  from  Salter's  Load  Sluice  in  Norfolk  Uk  & 

SluicCf  &c» ;  in  which  certain  tolls  were  made  payable  at  the  caid 
Sluice,  in  the  parish  of  S,,  by  every  person  who  should  carry  or 
convey  any  goods  through  it  up  or  down  the  river.    The  tolla  ara 
collected  at  the  ^uice  by  an  officer  resident  there,  and  appointed 
by  the  commissioners  under  that  act ;  and  they  are  by  the  aaid 
act  vested  in  the  commissioners,  and  directed  "  to  be  applied  juod 
««  disposed  of  for  the  several  uses  and  purposes  of  the  saia  act,  and 
*'  to  no  other  use  or  purpose  whatsoever."  The  commissioners  hanre 
borrowed  upon  mortgage  of  the  said  tolls,  with  other  tolla  ariaip^ 
upon  the  said  navigation,  10,000/. ;  eight  yearft'  interest  oC  wiucS 
is  now  in  arrear.    The  tolls  arising  from  such  navigation  amomia 
to  sol*  per  annum.  •—  Lord  Kekton  G.  J.  delivered  the  opiaioa 
of  the  Court :  It  is  not  sufficient  to  point  out  property  witlioi  the 
parish,  in  order  to  show  it  is  rateable  to  the  poor ;  but  there  muat 
also  be  some  person  or  persons  in  the  beneficial  occnpation  of  it  s 
I  say  oersonsy  because  corporations  may  unquestiona^y  be  rated» 
though  it  was  once  thrown  out  by  Yates  J^  that  they  could  not* 
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Now  ia  tbe  fireseDt  ca»e  there  is  property,  which  is  the  subject  of 
a  nte ;  but  there  is  no  occupier  of  it«  The  trustees  have  a  bare 
fiiLed  trusi,  not  coupled  with  any  interest.  If  any  interest  re- 
sulted either  to  the  coramissioaers,  or  to*the  owners  of  the  adjoining 
liod,  after  the  public  purposes  of  the  act  were  answered,  these 
toDs  night  have  been  rated.  But  it  is  admitted,  that  all  the 
moDej  which  is  collected  under  this  act  of  parliament  must  be  ex- 
pended for  the  purposes  of  the  act ;  and  therefore  upon  the  ground 
opoo  f  hicli  the  Court  proceeded  in  Rex  t.  St.  Lukes  Hospital  (a),  (a)^fitt^pl.l57. 
Dioidy,  that  there  was  no  occupier,  these  commissioners  are  not 
liable  to  be  rated.  This  case  is  distinguishable  from'  Rex  v.  The 
Dock  Company  of  Hull  {b\  Rex  ▼.  The  Mayor  ^  Sfc.  of  London  (c),  (6)Jnu,flAB4. 
and  all  the  other  cases  mentioned  in  the  argument,  on  the  ground  (c)^fite,pLl9e. 
ihsre Mated,  that  the  commissioners  are  mere  trustees,  to  super- 
inte&dthe  execution  of  this  act,  without  any  personal  advantage. 
Id  the  Hull  case  the  owners  of  shares  received  great  profits ;  and 
tfl  the  Hampton' Wick  case,  there  was  a  surplus  value  of  the  laud 
Mooffiog  to  the  corporation  of  London,  which  was  rateable  in 
^  hands.  —  Rate  quashed. 

1991  Rex  V.   White  (d),  T.  T.  S2  G.  3.  4  T.R.  771.  —  S.  W.,  sk^u^si^ 
A.W^  LL.f  T.L.^  W.  C,  R.D.y  and  W.  S.,  inhabitants  in  th^  introdemmif 


of  St.  J.,  appealed  against  a  rate,  alleging  that  neither  they  *^^^^^^^^?!^'' 
or  either  of  them  had  any  property  liable  to  be  rated,  Ac.    It  ^^jj^^ 


mo- 


^Kared  on  tiie  rate  that  it  was  a  rate  of  Id.  in  the  pound  on  neyoutatiotcr- 
dlasda,  and  SiL  for  every  100/.  of  personalty .  It  was  proved  that  it  est,  offloen  and 
*1B  onifd  in  that  parish  to  rate  the  inhabitants  towards  the  relief  uulon  pay,  sod 
•fthe  poor  for  their  personal  property  within  the  parish,  in  the  fol-  *!?*  ^^^^^'^^f' 
Mog  proportioa,  viz,  on  a  calculation  that  every  IQOl.  of  which  ^J^JI^^ JnS  jn 
>ay  iahabitant  was  possessed,  did  or  might  produce  interest  to  the  |,^e,  are  not 
MMKuit  ofSLper  annum,  such  interest  at  Si.  per  cant,  per  annum  /^  g^  H^  ^^ 
^Dg  considered  as  a  test  of  the  ability  of  sucn  person ;  and  such  jooet,;M>ii, 
PttMQ  ig  charged  in  the  sum  of  Id.  for  each  pound  of  such  sup-  pi.  819.  Rnv* 
IMHed  isterest.     That  it  was  usual  also  within  the  parish  to  rate  all  Amblcude, 
oScenin the army»  navy,  customs,  or  excise,  being  inhabitants  of  "^'^^'t^^Im 
tke pariah,  accordmg  to  a  supposed  ability  arising  from  their  seve-  of  Sutsei" msr, 
(il  and  respective  salaries.    S.  W.  was  rated  according  to  the  pi.  £99. 
f'DportioA  before  stated  in  the  sura  of  13,500/.  for  his  personal 
F*perty,  which  consisted  of  certain  ships  or  vessels  employed  in 
<vjyiiig  on  the  Newfoundland  trade  from  the  port  of  Poole,  in  the 
Pttiab  of  St*  Jf  in  the  town  and  county  of  Poole,  and  monies 
^ca^  on  real  securities,  the  lands  on  which  the  same  were 
c^^i>fied  lying  out  of  the  parish  of  St.  J.    A*  W.,  widow,  was  as- 
<ttKd  for  a  personal  property  within  the  parish  in  the  sum  of 
lOCQl according  to  the  proportion  before. stated;  such  personal 
P^if^y  consisting  of  prmcipal  money  to  that  amount.    J.  L.  was 
>^  for  his  personal  property  in  the  sum  of  200/.    He  was  col- 
^^^  of  the  customs  payable  at  the  port  of  Poole  f  he  had  no 

Cuil.property,  except  his  salary,  payable  to  him  as  such  col- 
,  and  whicn  he  received  by  an  order  of  the  commissioners  of 
Bi  Majesty's  customs,  in  the  parish  of  St.  J.  T.  L.  was  assessed 
^hia  personal  property  in  the  sum  of  100/.  He  was  a  captain  of 
Bia  Maiesty%  navy,  and  had.  no  other,  personal  property  but  hia 
?^7i  as  captain  in  the  navv,  which  was  paid  to  his  agent  in  London 
^  his  usei  and  the  household  goods  and  furniture  of  the  house  in 
VOL,  I.  y 
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which  he  lived  in  the  parish  of  St.  J.     W.  C.  was  rated  for  his  per- 
sonal  property  in  the  sum  of  lOOl.     He  was  a  clerk  to  a  merchaDl 
then  an  inhabitant  of  the  parish^  and  had  no  personal  property 
except  his  pay  as  such  clerk,  and  which  he  received  from  a  met' 
chant  in  the  parish.     R.  D.  was  rated  for  his  personal  property  in 
the  sum  of  100/.   He  was  master  of  a  merchant-vessel  trading  from 
the  port  of  Poole  to  other  parts,  and  had  no  personal  property  but 
his  pay,  which  he  earned  as  such  master  of  a  vessel,  and  w^h  he 
received  in  the  parish  of  St.  J.     W.  S.  was  rated  for  his  personal 
property  in  the  sum  of  800/. ;   such  personal  property  coosistiBg 
bf  stock  in  trade  as  a  shopkeeper.  —  Lord  Kemyon  C.J.  Tbwis 
a  question  of  great  difficulty,  and  of  vast  importance  to  the  public. 
The  statute  of  Elizabeth  was  passed  to  enforce  (what  are  called) 
duties  of  imperfect  obligation.     For  it  was  a  duty,  befwe  that  sta- 
tute was  made,  to  relieve  the  poor  and  necessitous.    And  the  pro- 
visions of  that  act  were  adapted  to  the  inforcing  of  those  duties » 
the  only  way  in  which  they  could  be  inforced,  namely,  by  raising 
h  fund  from  persons  who  are  deemed  competent  to  pay  it;  and  in 
the  case  in  Bulstrode  it  was  said,  that  the  rate  should  be  on  per- 
sons in  respect  of  visible  property,  •  locally  situated  wilhm  the 
(a)Ante,ph\fie.  parish,  {a)     Then* apply  that  rule  to  these  cases.    First,  as  todis 

ships,  I  think  that  they  are  rateable ;  this  parish  in  their  hom^,  a«l 
(6)'26G.s.c.60.  must  be  so  considered  for  the  purposes  6f  the  register  act  (t) 

With  regard  to  the  money  )ent  on  real  securiti^,  I  think  tbat  it 
cannot  be  rated ;  for  it  is  stated  that  the  money  was  lent  by  per- 
Monies  lent  on  sons  out  of  this  parish  on  landed  securities  elsewhere.  This  tberej 
lands  lying  out  fore  is  not  personal  property  in  the  parish  ;  and  I  am  not  prepared 
Tilblle  to'^'"''*  to  obviate  the  difficulty  of  such  a  person  residing  in  two  parishes, 
rated.  ^^  ^^®  ^^^  of  parliament  which  imposes  a  tax  on  horses  and  ser- 

vants, the  legislature  have  guarded  against,  this  difficult)  by 
directing  the  person,  Uable  to  the  duties,  to  give  an  account  to  the 
collector  of  the  number  for  which  he  pays  in  any  other  pariw* 
but  there  is  no  such  provision  for  this  case.     I  have  doubted  a 
great  deal,  in  the  course  of  the  argument,  on  the  case  of  the  per" 
son  rated  for  1000/.  in  specie :  but  tlie  inclination  of  ray  opim« 
is  that  she  is  rateable  for*- this,  because  it  is  stated  to  be  propei^ 
within  the  parish,  and  it  may  be  productive,  if  die  owner  dweaft 
Household  fur-  For  the  same  reason,  I  think  that  the  household  furniture  is  aoj 
niture  not  rate-  rateable,  because  it  produces  nothing;   the  party  might  as  veU 
able  to  the  poor,  j^^^^  ^^^^  ^^^^^  f^^  ^^8  clbthes :  for  a  house  indeed  the  occupei 

teust  be  taxed,  because  the  legislature  have  said  so  in  expra 

terms.    The  case  of  the  stock  in  trade  is  admitted  to  be  ratedA 

But  the  cases  of  the  salaries  have  been  long  at  rest ;  those  arelD^ 

the  subject  of  a  rate.-—  Bullbr  J.  I  concur  with  my  Lord  inll 

the  points,  except  that  relative  to  the  1000/. :  for  which  I  titfi 

Money,  if  un-    the  owner  is  not  rateable.    The  reason  for  which  it  was  adaiitte 

productive,  is     that    household    furniture    is    not    rateable,    nattiely>   hecaui 

Sed'^d^Lotd     '*   ^^^^  °®*  produce  any  profit,   must  also  govern  this:  >' ^ 

Xefwon*%  ob-      stated  that  the  owner  has  it  in  hard  money,  and  therefore  ^ 

scrratiooontliis  must  take  it,  upon  this  state  of  the  case,  that  it  does  not  prodoi 

point  in  Rex  v.    profit.     In  the  next  place,  I  am  of  opinion  that  money  is  not  rat 

Mast,po«r.         able  within  this  act  of  parliament.    The  legislature  couhl  0 

pi.  204.  intend  that  inquiiy  should  be  made  as  to  every  guinea  which 

man  has  in  his  pocket.    If  the  rate  be  confined  to  visile  propyl 
yielding  profit  in  the  parish,  there  will  be  no  difficulty  in  adherir 
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tokkatrttle;  but  it  will  be  dangerous  in  the  extreme  to  extend  it 
bther,  and  to  look  into  every  man's  bureau  to  see  what  money  he 
lutf  there.  But  at  all  events  I  think  this  person  cannot  be  rated 
for  tbe  reason  first  given.  — «  Grose  J.  I  have  no  difficulty  upon 
the  question  respecting  the  ships ;  they  are  rateable  like  stock  in 
trade.  Bat  the  party  cannot  be  rated  for  the  money  at  interest. 
And  S8  to^he  1000/.  not  at  intereal,  I  have  had*  great  doubts  in 
ny  miad.  But,  after  consideration,  I  agree  with  m^  brother 
Bidkr,  that  the  legislature  did  not  intend  to  rate  money.  The  act 
•f  parliament  has  enumerated  all  the  different  species  of  property 
vbicb  shonld  be  the  su^ect  of  a  rate,  but  has  omitted  money, 
fiesidee  which,  considering  how  much  this  statute  has  been  at  dif- 
ferent times  discussed,  and  that  it  has  never  been  held  that  money 
is  rateable  under  it,  I  am  satisfied  that  this  is  the  true  construc- 
tim  of  the  act.  For  though,  generally  speaking,  usage  contrary 
to  an  act  of  parliament  cannot  bind  us  in  construing  it,  the  not 
I  ntiog  money  shows  what  had  been  the  opinion  of  the  profession 
i  iipoo  ibis  subject. — Lord  Kxnyon  C.  J.  then  Baid,^hat  he  thought 
tbeie  was  great  weight  in  the  reasons  urged  by  his  brethren 
smtt  rating  money ;  that  he  had  himself  expressed  great  doubts 
wiiii  own  opinion ;  and  that  he  was  therefore  glad  that  that  part 
if  tbe  rate  would  be  quashed  by  the  opinion  of  the  Court.  And 
M  a  subsequent  day  his  Ibrdship  mentioned  an  expression  of 
Ytks  J.,  upon  the  subject  of  rating  personal  property,  m  a  case  in 
ifAtry  Term  1769f  which  was  not  taken  notice  of  by  Sir  «/.  Bur* 
nn  in  his  report  of.  it :  ''  If  personal  property  be  rateable,  it  is  not 
"  to  be  done  at  random,-  and  to  leave  the  party  rated  to  get  off  as 
^  be  can:  but  the  officer  making  the  rate  must  be  able  to  support 
**  vbat  he  has  done  by  evidence.  And  no  personal  property  can 
'berated,  bat  the  clear  liquidated  surplus,  after  paying  all  his 
**^A^" —  The  rate  confirmed  as  to  Ike  ships  and  stock  in  trader 
and  naeoded  as  to  the  other  points. 

SOO.  Rex  V.  Woodward  (a),  M.  T.  3S  G.  9.  5  T.  R,  79.  —  The  The  trustees  of 
ciK:  Part  of  a  certain  society  of  friends,  called  Quakers,  con-  t^Quaken*  meet- 
ititotiDg  six  meetings  in  London^  Wetiminstery  and  Soutknoark^  *^'^h^*^^iit 
■Ml  by  subscriptions  and  donations  have  raised  a  fund,  which  is  j^^nde  by^e 
applicable  to  the  payment  of  the  relit,  building,  and  repairing  of  pews,  &c.  are 
nieetiDg-houses  belonging  to  their  society.     By  articles  of  agree-  not  rateable  to 
iBeiit,  dated  Ist  June  1777,  between  S.  and  B,,  the  latter,  in  tbe  poor. 
^^^"^■denition  of  a  lease  to  be  granted  to  them  by  the  former,  (a)  See  Rex  r. 
^'('vcBBDted  to  build  a  Quakers'  meeting«house,  &c.     On  the  1st  Agar,  ;>otf ,  pi. 
^  Jmmry  1782,  <S«  accordingly  granted  a  lease  of  the  meeting-  ^^^* 
^ue  in  question,  and  three  adjoining  houses,  to  B.  and  others, 
^aboDored  andti^o  years,  from  Marck  1780..   By  a  deed-poll, 
^<M  in  May  1784,    the  lessees  declared  themselves  merely 
I'vtees,  Ac* ;  and  afterwards  by  indenture  of  assignment,  dated 
^  April  1787,  aligned  to  other  trustees  in  trust,  and  for  the 
^f^i  of  the  society  of  friends,  called  Quakers,  in  London,  &c. 
(eomposiiig  Westminster),  and  to  be  conveyed,  assigned,  and  dis- 
piMed  of  as  the  society  should  direct,  &c.    The  basement  story 
^the  meeting-house  in  the  rate  mentioned  is  divided  into  a 
I'^be^  of  small  rooms,  one  of  which  is  occupied  by  a  person 
^ed  a  door-keeper,  whose  business  it  is  to  attend  the  door, 
vben  necessary,  and  keep  the  meeting-house  clean ;  for  which 
service  he  has  a  small  yearly  salary :  the  remaining  apartments 
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are  eltlier  not  occupied,  or  appropriated  to  the  use  of  poor  per- 
^9on8  maintaiDed  by  the  donations  of  the  people  called  Quakers. 
The  meeting-house  is  solely  appropriated  to  religious  and  ^- 
ritable  purposes.     The  trustees,  who  are  the  persons  rated,  do  not 
receive  any  rent  for  the  same;  on  the  contrary  they  are  siri)- 
scribcrs  to  the  fund  for  charitable  donations.  None  of  the  benches 
in  the  meedng-house  are  let,  nar  is  any  pecuniary  or  o||ier  advan- 
tage made  thereof.     The  appellants  were  subscribers  to,  and 
frequenters  of,  the  meeting  held  in  the  said  meeting-house ;  and 
warrants  of  distress  issued  against  them  for  pajrment  of  the  abo^ 
rate.-— The  Court,  without'  hearing  wr  argument,  said,  that 
it  was  impossible  to  support  this  rate  on  the  trustees  (a),  who  had 
no  interest  in  the  premises;  and  that  though  the  meeiing-Junue 
might  hereafter  be  applied  to  any  other  purpose,  there  was  no 
occupier  (b)  of  it  at  present,  nor  any  {c)  profit  maSe  of  it.  —  Rate 
quashed. 
Apenonem-         201.  Rex  V.  Field,   E.  T.    S4G.S.   5  T.  i2. 587.  —  The  cMe: 
ployed  by  the      xhe  appellant  is  assessed  for  a  messuage,  out-house,  and  premises 
Pfti^»i/Aro;itV;      ^^  ^  ^^^^^  ^^  jjq^^        annum.  The  messuage  and  premises  were,  on 

i^dthecwi-'  the  17th  November  1791,  demised  by  B.D.  to  E.  G.,  on   the 
dren  at  annual    ptirt  and  behalf  of  the  Philanthropic  Society^  of  which  he  is  the 
wages,uDder  an  treasurer,  for  three  years  at  the  yearly  rent  of  Stf.,  being  die 
agreement  tliat    actual  value  thereof,  and  £.  G.,  by  a  written  agreement    with 
**dw*Trn**  free    ^' ^'»  engaged  to  .discharge  all  taxes.    The  society  is  merely  a 
from^^M,  &cl   charitable  institution,  supported  by  the  voluntary  contributions  of 
whh  certain     '   annual  and  other  subscribers ;  and  has  for  its  object  the  care,  in* 
odier  perqui-      struction^  and  education  of  the  children  of  convicts.    By  articles 
■item  and  who     made  on  the  22d  of  September  1792,  between  E.  G.,  as.  trea- 
™it^m^t?»  *"'^''»  «"^  ^^^^  vice-presidents  of  the  society  of  the  one  part, 
warning  on  re-  ^^  ^^^  appellant  of  the  other  part,  the  appellant,  in  constder- 
oeiving  three      Ation  of  the  wages  therein  agreed  to  be  paid  to  her,  covenanted 
months*  wages,  with  them  to  become  the  servant  of  the  society  in  the  capacity  of 
is  not  rateable     matron  or  mistress,  over  all  such  female  children  as  then  were  or 
to  the  poor^     thereafter  should  be  under  the  care  and  protection  of  the  80ci«tT; 
Aottl^piroTided    ^"^  ^^  continue  as  servant  of  the  society  until  her  service  should 
by  the  sodety,     he  determined  as  aftermentioned,   and  that  she,  the  appellaot, 
she  having  no     would  from  time  to  time  duVing  such  service  receive  and  take 
distinct  apart-     ander  her  care,  and  as  her  apprentices,  if  required,  such  ounibef 
^*a*bld-"""  ®^  ^^"®'®  children  as  the  committee  of  the  society  shall  direct, 
ch^ber,  aiid      ^^  would  to  the  best  of  her  skill  and  ability  teach  and  tnstnict 
her  fainiiy  not     them  in  housewifery ;  and  that  she  would  at  any  time  assign  ovet 
being  allowed     all  or  any  of  such  children  for  the  remainder  of  their  apprentice- 
to  lire  there.       ship  un to  such  person  or  persons  as  the  committee  should  appoint; 

and  it  was  by  those  articles  furtlier  agreed,  that  the  work,  labour, 
and  earnings,  as  well  of  the  appellant  as  of  all  such  childrefi  ai 
should  be  put  under  her  care  and  tuition  ahould  belong  to,  and 
become  the  sole  property  of  the  society,  and  be  disposed  of  au 
the  committee  or  proper  officers  thereof  shall  order.  In  coca- 
.  sideration  of  the  good  and  faithful  services  of  the  appeUant,  mm 
agreed  to  be  done,  the  treasurer  and  vice-presidents,  on  bdid 
of  the  society,  agreed  to  employ  the  appellant  as  the  servant  oi 
the  society  m  the  above  capacity  from  that  day,  and  also  to  pro- 

(a)  Rex  V.  Commissioners  of  Salter's        (Aj  Rex  ».  P.  Waldo,  amie,  pi  !««• 
'  lAMd  Sluice  Navigation,  ante,  pi.  198.  (c)  Robson  v,  Hyde,  tntU,  pL  181. 
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,vide  for  the  appdlant  during  such  service  a  dwelling  free  from 
iIJ  rent,  taxes,  and  charges  whatsoever,  together  with  good  and 
sufficient  provisions,  coals,  and. candles,  and  to  pay  and  allow  her 
for  her  service  wages  pfler  the  rate  of  20l.  yearly,  by  quarterly 
pajmeots,  during  such  time  as  she  should  continue  in  the  service 
of  the  society  and.  act  therein  agreeably  to  her  contract.  The 
articles  further  contained  cfauses  for  determining  and  putting  an 
end  to  the  agreement  therein  made  on  a  month's  notice  being 

gVen  on  either  side,  or  an  allowance  by  the  society  to  the  appel- 
Bt  of  three  months'  wages  instead  of  such  notice.   The  messuage 
and  premises  rated  liaving  been  furnished  at  the  expence  of  the 
wciety  for  the  purpose,  the  appellant  with  about  thirty  female 
children,  who  were  all  apprenticed  to  her  in  pursuance  of  the 
aitkles,  have  ever  since  the  execution  thereof  resided  in  the  said 
laeaaoage  and  premises,  and  have  been  maintained  there  at  the 
expeoce  of  the  society,  and  under  the  appellant's  soperintend- 
loce ;  and  thev  have  done  no  other  work  than  making,  mending, 
aid  washing  tneir  own  clothes,  and  those  of  a  number  of  boys 
vhowere  fdso  maintained  and  educated  in  other  places  at  the 
npeace  of  the  same  charitable  institution.     l*he  appellant  has  nu 
dirtioct  apartment  for  herself,  but  a  bedchamber  in  the  house, 
apd  her  family  is  not  allowed  to  reside  therein.     No  profit  is  de- 
nved  by  any  body  from  the*laboiy  of  ^le  children ;  nor  is  any 
aJTantage  or  emolument  derived  by  the  appellant  from  her  situ- 
ation, otlier  than  what  is  stipulated  by  the  articles,  and  herein- 
Mire  stated. —  Lord  Kbnyon  C.  J.  Tffe  question  is,  Whether 
^  appellant  be  or  be  not  the  occupier  of  this  house,  so  as  to 
k  liable  to  be  rated  to  the  relief  of  the  poor  ?     Now,  nothing.   - 
can  be  clearer  than  that  she  is  not  liable,  if  the  facts  stated  be 
<ttetided  to.    A  set  of  persons,  for  the  most  honourable  pur- 
P<Kei,  instituted  a  society,  called  the  PhUarUhronic  Seciett/if  in 
^^^  to  rescue  from  ruin  and  infamy  poor  children  who  are 
tbrovn  upon  the  world  without  any  protection.     These  gentlemen 
pvopoied  to  improve  the  behaviour  and  morals  of  those  children, 
>od  to  render  those,  who  without  such  assistance  would  probably 
pve  a  nuisance  to  society,  useful  and  respectable  members  of 
^  But  to  accomplish  this,  many  things  were  necessary  ;  a  house 
*tt  to  bej|>rovided  for  the  reception  of  the  children,  who  were 
to  be  fed  and  instructed  in  it,  and,  as  the  members  of  this  laud- 
able society  could  not  undertake  this  in  person,  it  was  necessary 
^Maome  other  person  who  ^uld  superintend  the  whole;    Ac- 
oorling)^  they  engaged  the  appellant  as  their  servant,  and  stipu- 
^^  with  her  that  she  should  receive  and  take  care  of  the 
cbijdiien,  or  take  them  apprentices,   if  necessary,  and  she  was 
F^ed  in  this  house  for  the  express  purpose  of  superintending 
(b  charge ;  and  in  the  terms  of  the  affreement  she  is  to  be  the 
*^SQt  of  this  society.    It  is  true,  she  is  to  have  an  apartment  in 
Chouse;  but  it  is  expressly  provided  that  her  family  is  not  to 
"^e  there.    The  question  arising  from  these  facts  is,  Whether 
^person,  so  acting  as  a  servant,  is  to  be  rated  to  the  poor,  as 
^supposed  occupier  of  this  house?     Questions  of  this 'kind 
«>vebeen  made  before,  but  they  have  always  met  with  the  fate 
they  deserved.    Thus  it  was  in  the  case  of  St.  Lukes  Hospital (q)^  (a)^nte,jp\AB'i. 
^here  Lord  Mansfield  thought  it  too  absurd  a  proposition  to  be 
^3ted.    It  said,  however,  in  this  case,  that  the  appellant  was  the 
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the  head  of  this  bouse :  in  one  sense  indeed  she  iras  the  head  of  the 
house^  she  was  the  housekeeper  appointed  to  look  after  the  economy 
of  the  house ;  but  every  fact  in  the  case  negatives  the  conclusions 
that  k  was  her  house :  she  could  neither  put  in  or  send  oat  whom 
she  pleased,  she  acted  entirely  in  a  subordinate  capacity,  subject 
to  the  directions  and  control  of  the  society.  It  might  as  well  be 
said,  that  where  a  person  having  a  coach-house  or  a  laundry  at  a 
small  distance  from  the  mansion-house,  permits  the  coachman  to 
live  in  the  one,  or  a  dairy-maid  in  the  other,  those  servants  should 
be  considered  as  the  occupiers  of  those  tenements  so  as  to  be 
rated  for  them.  This  case  appears  so  clear  to  me,  that  I  am  sur- 
prised that  the  justices  at  the  Sessions  should  have  entertaiDed- 
any  doubt  upon  it.  —  Bullbr  J.  One  of  the  arguments  is  found- 
ed on  the  construction  of  this  act  of  parliament:  the  counsel 
have  endeavoured  to  make  a  distinction  bet  ween  tnAaManir  and  o^ 
cupiers ;  and  it  has  been  contended,  that  the  word  *'  inhabit "  is 
in  les^al  import  more  comprehensive  than  ''  occupy :"  it  was  used 
in  this  statute  to  signify  persons  who  are  not  occupiers.  Bat  that 
argument  proves  too  much  *  for  inhabitants,  according  to  Lord 
(«}  siDst.  702.    Cokeys  reading  on  the  statute  of  bridges  (a),  includes  persons  wli» 

have  estates,  though  living  elsewhere.  But  I  think  that  the  word 
^  or "  in  this  statute  should  be  read  '*  and ; "  the  four  terns 
^'  inhabit,  hold,  occupy,,  or  enjoy,*^  being  used  to  express  the 
same  thing.  Then  the  true  question  ir,  Whether  or  not  the  i^ 
pellant  be  an  occupier  ?  It  is  said  that  she  is;  for  that  an  occu- 
pier is  the  person  in  the  possession  of^  and  having  the  coaligi 
over  the  house.  Then  try  this  case  by  tto  definition ;  If  it  be 
sufficient  to  live  in  a  bouse,  that  equally  applies  to  every  resiasC 
and  to  every  servant :  then  as  to  the  control,  the  appdlant  is  a 
mere  servant,  she  was  hired  as  such,  and  is  liable  to  be  dismiflaed 
at  an  hour's  notice ;  for  though  three  months'  notice  was  to  be 
given  by  either  party,  the  society  might  have  turned  out  this 
servant  immediately  on  giving  her  three  months'  wages  in  advaaee* 
The  articles  of  agreement  are  merely  personal,  and  give  the  ap- 
pellant no  interest  in  the  house,  which  was  to  be  applied  to  cer* 
tain  specific  purposes.  The  society  indeed  agreed  to  provide  her 
with  a  dwelling,  but  that  dwelling  is  a  mere  lodging.  The  case 
states  that  she  has  no  distinct  apartments  in  the  housej^ut  a  bed- 
chamber ;  and  if  that  were  sufficient  to  constitute  her  the  occupier, 
every  maid-servant  would  be  equally  the  occupier.  A  person  so  ska- 
^  ated  is  only  a  sefvant,  and  not  an  occupier  in  the  legal  or  commoD 
acceptation  of  the  word.  —  Grose  J.  The  question  intended  to 
be  submitted  to  us  was,  Whether  or  not  the  appellant  be  the  oo- 
cupier  of  the  house  in  question  within  the  meaning  of  this  act  of 
parliament ;  and  from  the  different  words  used  in  this  statute  the 
legislature  only  meant  that  beneficial  occupiers  should  be  rated. 
This  person  is  rated  as  having  the  t;>eneficial  occupation  of  a 
house  of  30^.  per  annum.  *  But  it  appears  by  the  case  that  she  ia 
a  mere  servant,  that  she  only  receives  901^  a  year  ibr  wages,  uid 
that  she  may  be  turned  out  of  this  house  at  a  minute's  waming. 
—Rale  quashed. 
The  lessee  of  a  202.  Rex  v.  Parrot  (a),  E.  T.  S4«  G.  8.  5  T.  R.  598.  —  ITie  case : 
ciH»/-9iiiK  w        The  appellants  are  in  possession  of  the  colliery,  for  which  they 

r«)Scc  R«x  »».  Bed  worthy  ;H>ji,  pt  218. 
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are  rated,  uxider  a  ledse  from  A^  and  F.    That  leiwe  has  been  lost)  liabletobe  nted 

and  parol  evidence  was  given  of  its  contents.    Tlie  lessees  were  to  the  |>oor, 

bomid  by  covenant  to  work  the  colliery,  and  they  were  bound  though  he  de- 

to  pay  to  A.  and  F.  a  sixth  part  of  the  money  produced  by  the  sale  f^m^'^^c 

of  the  coals  got  from  the  colliery  without  any  deduction  on  ac*  ^  ^'"^' 

count  of  the  expence  of  working.    It  was  proved  that  upon  an 

average  of  the  last  three  years  the  appellants  had  paid  3001/.  15«.7^</. 

to  A.  and  F.,  as  the  sixth  part  of  the  money  produced  by  sale  of 

tile  coals  got  from  the  colliery  during  that  time;  that  upon  an 

average  of  the  expence  of  working  the  colliery  for  the  last  three 

years,  iacluding  the  sums  paid  to  A,  and  F,  the  appellants  had 

loit  two  farthings  and  half  a  farthing  on  every  ton  of  coals  got 

Ihmi  the  colliery.    That  the  colliery  had  always  been,  and  still  is,  • 

a  lonng  adventure  from  the  time  of  its  being  first  taken  by  the 

appeUaota.    That  they  must  have  knoUrn  that  it  would  be  a  losing 

adveotare  at  the  time  when  they  took  it ;'  and  their  Ihducement 

fortaJdog  it  was,  that  when  they  had  worked  out  the  coal  in  this 

coliieiy,  they  would  be  able  to  get  at  coal  of  their  own,  which  was 

adjoining  to  it ;  and  that  this  was  a  cheaper  way  of  getting  at  it 

WD  any  other  which  they  could  have  adopted.  —  Lord  Kenyon 

C  J.  It  ia  said  that  this  burden  is  to  -be  laid  where  the  benefit 

iriKs;  but  that  rule  cannot  hold  in  a  variety  of  instances  that 

■^t  be  put.     Suppose  a  landlord  makes  so  hard  a  bargain  with 

bis  tenant,  that  the  latter  derives  no  benefit  from  the  farm,  must 

Ml  tiie  tenant  be  rated  to  the  poor  ?  The  landlord  certainly  is  not 

liable.    Hiis  case  BiiRsrs  from  that  of  Rovds  v.  Gell  in  this  respect; 

te  WIS  the  case  of  lead-mi»eSf  which  are  not  rateable  under  the 

stttote  of  Elizabdh ;  and  there  the  question  was,  Whether  or 

WA  the  lessee  were  rateable  for  certam  annual  profits  which  h^ 

>V€eived  without  any  risk  on  his  part  ?  Of  the  oecision  in  that 

<*>eit  is  not  necessary  for  me  to  say  any  thing  at  present :  I  will 

fonn  my  opinion  upon  that  question  when  it  arises  again.     But 

^  the  pr(^erty  is  rateable  under  the  express  words  of  the  stat. 

iSi2fa«(;.2.    It  appears  in  this  case  that  there  has  been  a  clear 

pmfit  of  1000?.  a  year  since  the. lease  was  granted ;  and  the  ques- 

^  ii)  ^^Hiether  the  appellants,  who  are  the  occupiers  oi  these 

iBinea,  which  it  is  admitted  are  rateable  property,  are  or  are  not 

fable  to  be  rated  in  respect  of  this  property  ?  Their  objection  iM 

^  they  have  made  an  unprofitable  bargain  with  the  lessors  :  but 

^caimot  examine  into  that;  it  being  sufficient  to  make  them 

^^»  that    they    are    the  occupiers  of  rateable  property.  — > 

BoLUB.J.  If  the  property  be  rateable,  ancl  the  party  rated  be  in 

^  ocenpation  oi  it,  we  cannot  examine  any  farther,  and  inquire 

^'i^  or  not  the  tenant  has  made  an  unprofitable  bargain.  -^ 

^  confirmed. 

a».  Rets  V.  Dursky  (a),  M.  T.  35  G.  3.  6  T.  R.  53.  —  J.  H.  ap.  The  circum- 
fcaied  against  a  poor  rate  made  for  the  parish  of  D.  upon  the  stances  under 
pound,  that  T.  r.,  T.  M.,  J.  and  E.  fV.,  W.  P.,  T.  and  A^.,  and  ^''^^  pen<mai 
«»eral  others,  without  naming  them,  were   not  rated  for  their  2^'uje  M?r' 
I^kIs,  stock  in  trade,  and  personal  eifccts;  andtlie  Sessions  being 
jfopimon  that  stock  in  trade  and  personal  property  ought  to  h?ive  Sherborne,    *' 
boen rated,  quashed  the  rfte,  and  stated  the  following  case:  ;m»/,  pl.221. 

The  usage  has  been  not  to  rate,  personal  property  in  the  parish, 
**  except  that  in  the  parish  books,  from  the  year  1566  down  to  the 
"  preaeot  time,  there  were  entries  from  the  year  1769  to  1775, 
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"  intitled,  *  Stock  charged/  in  which  several  persoiis  were  nted 
**  for  their  stock  in  trade,  who  paid  for  the  same.    Clothiers  were 
**  not  included  in  this  charge,  nor  have  they  ever  been  rtted  fcr 
**  their  stock,  nor  was  any  personal  property  rated  before  176% 
"  nor  since  1775.     T.  T.  and  Co.,  J.  and  E.  fF.,  and  J.  P.  were, 
**  at  the  time  wh^  the  rate  was  made,  clothiers  possessed  of  vMble 
**  stock  in  trade  in  the  parish  to  the  amount  of  100^  each.    7".' Af. 
*^ia  a  grocer,  and  T.  and  M  mercers,  possessed  of  visible  stock  in 
**  trade  to  the  amount  of  50/.  each.     Such  respective  stocb  were 
**  intended  to  produce  'a  profit ;  and  from  it  the  parties  did  «r 
*^  ought  to  receive  a  profit.    Such  trades  were  soroeosies  pro- 
**  ductive,   and  sometimes  not.     It  was  not  proved  that  these 
**'  parties  made  any  profit  of  their  stock  in  trade,  nor  that  it  was 
^  exclusive  of  their  debts,  nor  that  it  left  a  clear  residue,  oorthat 
**  it  belonged  to  them,  but  from  its  being  in  their  possession."  — 
•  Lord  Kenyon  C.  J.  There  is  no  doubt  but  that  personal  property 
is  rateable;  but  the  difficulty  in  this  case  is  to  know  for  what  these 
persons  should  have  been  rated.     They  appeared  indeed  in  the 
possession  of  stock  in  trade,  some  to  the  amount  of  lOtf.,  othen 
to  that  of  50^. ;  but  the  justices  at  the  Sessions  have  not  stated 
whether  or  not  this  property  beloneed  to  the  several  peraom 
whom  the  appellant  wished  to  include  in  the  rate,  or  if  it  did, 
whether  or  not  it  produced  profit,  or  whether  or  not  it  was  liable 
to  incumbrances  equal  to  the  value  of  the  property  itself.  The 
bare  possession  of  personal  property  is,  to  be  sure,  evidence  fireoi 
which  the  justices  may  draw  the  conclQsion  that  the  poiseHor 
should  be  rated ;  but  here  the  justices,  after  stating  the  possession, 
have  raised  a  doubt  respecting  other  facts  which  they  should  hate 
inquired  into,  and  determined  upon.    They  have  raised  a  oirt 
which  we  cannot  dispel.    The  facts  are  not  sufficiently  disclosed 
to  enable  us  to  draw  the  conclusion  that  these  persons  ought  to  be 
rated.  —  The  order  of  Sessions  quaslied. 
Stock  in  trade,        304.  Rex  v.  Mait,    H.  T.   S6G.S.  6  T.  R.  154.  —  T.  M..  the 
wiitn  its  value    appellant,  was  rated  for  his  milMiouse,  mills,  aNd  hnds  adjoining, 
t^Md^^Tnte-    •^^•^•P^''  annum,  fjfhich  is  the  real' annndl  vflhi'e  thereof.   At 
dUe  to  the  poor;  the  time  of  making  the  assessment,  l9^#jF!.^^a#  proprietor,  occupied 
andereryper-'  within  the  parish  a  dwelling-house,  csolMlng-house,  capital  brew- 
ton  is  to  be        house,  store-house,  and  other  is^|r<JiWfciges,  merchant's  yard,  and 
rated  to  the        about  five  acres  of  land  adjoikmig^  ibr  which  he  was  charged  in  the 
tothe*^^"*    rate  zi  99i. per  annum  ;  bat  th«  real  annual  value  of  the  boflse 
value  of  his  ca-  ^"^  premises,  in  consif^^ce  of  improvements  made  by  him  was 
tate,  wiiether      175/.     JV.  F.,  as  proprietor,  also  occupied  in  the  parkh  certaia 
that  value  has     lands  called  Short  Lands,  also  a  homestead  belonging  thereto,  also 
^  ^^i!!^  2*  ^-  2  ''•  ^^  '^"^  '"  Shelpit-Jield,  for  which  he  was  assessed  at  8* 
J^^^rore/'  P^  annum:  the  lands  called -SW^  Lands  were  worth  ltf.ff 
ment.  annum  ;    the  Homestead  5L  per  annum  ;  and  the  land  in  Sikdpii' 

jidd  30/.  12».  6rf.  per  annum,  W.  J*.,  as  lessee  for  a  term  of  3f«ai^ 
occupied  a  farm  called  the  Tt/the  Farm,  with  SOSa.Or.  S5p*of 
arable  and  pasture  Jand,  for  which  he  was  charged  in- the  asstf^ 
ment  at  200/.  per  annum,  but  the  farm  and  lands  are  worth  S50^ 
fV.  F*,  in  his  trade  as  a  merchant  was  also  possessed  of  p^*^'^ 
property,  or  stock  in  trade,  visible  wfthin  the  parish,  consisting  a* 
coals,  deals,  &c.  yielding  profit,  to  the  value  of  500/.;  and  of  » 
considerable  stock  in  trade  in  his  business  of  a  common  brewer, 
for  which  stocks  in  trade 'or  either  of  them  he  was  not  rated.  G»J' 
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as  proprietor,  occupied  a  capital  house  and  offices,  with  ainer«- 
chant's  yard,  coke  oren,  lime-kikis,  and  other  convenient  out- 
booNSy  and  granaries,  for  carrying  on  the  business  of  a  merchant, 
ud  for  wbi(£  be  was  assessed  at  25/.  per  annum.    The  hous^  and 
oicei,  independently  of  the  merchant's  yard,  were  worth  30/.  p^r 
CMMM,  aad  the  merchant's  yard,  &c.  50/.  per  annum*     G.  J-^bb 
proprietor,  also  occupied  two  closes,  containing  about  13  acres 
wkb  a  house,  sheds,  and  other  buildings  thereon,  for  the  purpose 
of  carnriog  on  the  manufactory  of  tile  and  brick-making,  ana  for 
vMdi  he  was  assessed  at  13/.  per  annum  :  the  two  closes,  inde- 
pesdentJy  of  the  house,  sheds,  &c  are  worth  26/.  per  annum  /  and 
theboiiie,  sheds,  &c.  l5Lper  annum*    G.  </.,  as  a  merchant,  was 
alio  posieised  of  personal  property,  or  stock  in  trade,  consisting 
of  coah,  deals,  drc  visihle  and  yielding  profit  within  tlie  parish,  <m 
Ihevalneof  600/.,  for  which  he  was  not  rated  in  the  assessment. 
—KunroN  C.  J.  The  assessment  for  the  relief  of  the  poor  ought  to 
be  to  contrired,  that  each  inhabitant  should  contribute  in  propor- 
tioD  to  his  ability,  which  is  to  be  ascertained  by  his  possessions  in 
tbe  parish.    Every .  inhabiiaat  ought  to  be  rated  according  to  the 
picteot  value  of  his  estate,  whether  it  continue  of  the  same  value 
ai  when  he  purchased  it,  or  whether  the  estate  be  rendered  more 
valoable  by  the  improvements  which  he  has  made  upon  it*    If  a  Money  nite^ 
pmoD  choose  to  keep  his  property  in  money,  and  the  fact  of  his  '^^ 
|NMeaaing  it  be  dearly  proveo,  he  is  ratea1)le  for  that :  but  if  he 
Pfcfer  using  it  iix  the  melioration  of  an  estate  or  other  property, 
aeii  rateable  for  the  same  in  another  shape.    Suppose  a  person 
te  a  small  piece  of  land  in  the  heart  of  a  town,  which  is  only  of 
(Ball  ?alue,  and  he  afterwards  build  on  it,  he  must  be  rated  to 
^  poor  according  to  its  improved  value  with  the  building  upon 
^  iaod.    In  short,  in  whatever  wa^  the  owner  makes  his  estate 
mote  valuable,  be  is  liable  to  contnbute  to  the  relief  of  the  poor 
io  proportion  to  that  improved  estate ;  and  whatever  be  the  pro- 
pntioD  of  rating  in  a  parish,  whether  to  the  full  value  or  otherwise, 
^be  rate  must  be  equally  made  on  all  persons ;  there  cannot  be  one 
B^iam  of  ratiBg  for  one  class  of  persons  and  another  for  another 
dan.    Now  here  it  appears  that  the  appellant  was  rated  at  the 
fiiil  aoDual  value  of  every  thing  that  he  possessed,  while  other 
loUiitsnts  were  not  rated  at  a  third  of  their  estates.  Wllh  regard 
to  the  discretion  of  the  justices  ;  if  indeed  they  had  confirmed  this 
'■tegeDerally,  without  disclosing  to  us  the  grounds  on  wliich  they 
F<N^ed,  we  could  not  have  quashed  the  rate,  because  the  ine- 
V^  does  not  appear  upon  tne  face  of  it :  but  they  have  dis- 
^(^ those  grounds;  and  on  the  case,  as  stated,  it  is  impossible 
sot  to  aay  that  they  have  made  a  mistake.    This  rate  appears  so 
<h^eetive  diroughout  that  it  cannot  be  amended;  it  must  be 
ipiaihed.  -*  Ashhurbt  J.  The  only  question  in  cases  of  this  kind 
^  respecting  the  value  of  the  property  which  the  party  has  in  the 
Pariah  at  the  time  when  the  rate  is  made,  without  considering  the 
■■■aner  in  which  that  property  became  so  valuable.  —  Gross  J. 
^  objection  in  this  case  is  not  confined  to  the  property  which 
^Oto/fr,  one  of  tlie  inhabitants,  has  improved ;  it  equally  applies 
to  other  lands  in  his  possession,  which  he  has  not  improved,  and 
for  which  he  is  not  rated  according  to  the  real  value.     And  I  ob- 
serve that  ^here  is  no  instance  in  the  rate  of  any  person,  except 
^Iie  appellant,  being  rated  according  to  the  full  value  of  his  posses- 
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sions.  —  Feb  CkmiAM.:  Onler  of  Sessions  quashed*  —  It  bek^  so^ 
gested  thai,  as  the  Court  had  not  expressed  any  opinion  respecdaf 
the  stock  in  trade  of  some  of  the  inhahitaotSy  the  parish  offieera  ia 
making,  and  the  justices  at  the  Sessions  in  determining  upon, 
another  rate  would  not  consider  that  species  of  property  rat«ible.  — 
Lord  Kemyon  desired  that  it  might  not  be  understood  that  there 
was  any  doubt  about  that  part  of  the  case ;  for  that  unquestioa- 
ably  stock  in  trade,  when  its  Talue  could  be  ascertained^  was  rate- 
able to  the  poor. 
Themasterof  205-  Bex  v.  Caii,  2\T.SSO.S.6  T.  R.  SS2.  —  D.  wm  occu- 
""^^toat^th^"  P'®'  ^^  *  house  and  garden  of  the  value  of  1(M.  a  year  and  up- 

!^^!!!f.^iit    wards*  which  he  held  as  master  of  a  free  school  in  the  iiansli  ai 

iiumsteraDaiii*    __  .   ^  ,  ^    .         .,  i.i.»  /«    »*  •  « 

babitants  of  the  ^*  by  afmomtment  of  the  mmister  and  inhabitants  of  the  paiish, 
parish  under  under  and  by  virtue  of  a  certain  deed  of  •indenture,  bearing  date 
a  ckarUable  the  2d  of  September  166S,  and  made  between  the  parties  herein 
h^'^^^^^*  named:  in  which  the  said  messuage,  yards,  garden,  orchard,  and 
&c!!wei^«iffn-  ^  appurtenances  thereunto  belonging,  situate  in  the  pwisb,  were 
ed  «for  the  ha-  assigned  for  the  habitation  of  the  master  and  for  the  use  of  him 
Station  and  use  aad  his  fiunily  freely,  without  payment  of  any  rent,  income,  gift, 
of  the  master  gum  of  money,  or  otlier  allowance  whatsoever  for  or  oat  c^  the 
uad  his  f^^J  game,  together  with  two  acres  and  a  hfdf  of  pasture  land  cailcd 
^^^T^y  WUlard'%  charity  land  lying  in  the  said  parish ;  and  also  the  M- 
rent,  income,  lowing  yearly  rent-charges,  viz.  (three  rent-charges  on  lands  ia 
gift,  or  sum  of  diffisrent  parishes  ^amounting  to  25/.  a  year,)  for  the  t^awhing  of 
money  or  other  ten  boys,  SOUS  of  the  meaner  sort  of  the  inhabitants  of  the  parasfa 
■'^'™v*'r  "  ®^  ^'  ^^  became  master  of  the  school  in  the  year  1774.  No 
for tbetti^iog  "^^  ^^^^ ^^^  P^^  ^^^  ^®  house  and  garden,  as  appeva  by  the 
often  poor  boys  poor-rates  of  the  parish  of  W*,  which  have  been  examined  as  te 
of  the  inhabit-  back  as  die  year  1746.  D.  lets  the  two  acres  and  a  half  of  cfaaii^ 
ants,  is  rateable  land  in  the  parish  of  W.  called  WiUard's  charity  land,  for  which 
^^P^^^^  tht  several  occupiers  are  rated  in  the  said  rate.— «Lou> 
of  theumot^  Ken  VON  C.  J.  The  cases  cited  proceeded  on  tlue  ground  that  there 
(a)jtnte,p\,iS2,  ^'^  "^  occupier.    In  Rex  v.  iFaldo  (a)  the  rate  was  held  to  he 

had  because  there  was  no  occupier ;  the  poor  children  who  were 
placed  there  for  edueation  could  not  be  considered  as  oocopien, 
neither  could  the  woman  servant  who  auperint^ftded  them.  That 
l»se  could  not  be  distinguished  from  that  of  Si*  Lu&e*e  Hospi' 
(&)^9i/tf,pl.i87.  tal  {b)y  «iiere  the  rate  was  also  quashed  because  there  was  no  be» 

neficial  occupier.    But  when  a  case  arises  where  a  person  is  found 

to  be  the  beneficial  occupier  of  a  house,  he  must  be  rated,  though 

(c)AfUe,pUn6.  ^^  house  be  appropriated  to  charitable  purposes,  (c)    As  long  as 

Richmond  Park  continued  in  the  hands  of  the  king,  it  was  not 

rateable :  biit  when  the  ranger  made  profits  of  it  and  benefioieily 

{d)Jnie,^\A85.  occupied  it,  it  was  held  to  be  rateable  in  his  hands,  (d)     So  if  this 

person  had  been  put  in  merely  to  look  after  the  pupils  and  had 
not  occupied  the  house,  he  would  not  have  been  rateable ;  but  it 
appears  that  he  is  the  beneficial  occupier  of  this  house  and 
By  the  old  land-tax  act  certain  property  given  for  charitable 
poses  is  exempted  from  that  tax  ;  but  there  is  no  such  exemption 
in  the  acts  respecting  the  relief  of  the  poor.  If  the  argument 
against  the  present  rate  were  to  prevail,  I  do  not  know  how  far  it 
might  be  extended.  Those  lands  that  are  appropriated  for  the 
establishment  of  the  religion  of  die  country  are,  in  one  senae  of 
the  word,  lands  given  for  charitable  purposes;  but  parsonage 
houses,  glebe  lands,  &c>  arc  rateable  Jn  the  hands  of  the  occnpier^ 
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It  18  properly  admitted  that  there  cannot  be  a  preflcriptton  against 
the  poor  rates.  If  every  individual  in  the  parish  had  agreed  not 
to  lakte  advantage  of  the  omission  of  this  person  in  the  rate,  per- 
il^ no  one  could  afterwards  have  objected  to  it :  but  that  is  not 
thecaie  here.  The  persons  who  roadp  this  rate  seem  to  have 
sded  honourably  as  far  as  respeeted  themselves ;  but  if  there  be 
SBj  individual  in  the  parish  who  oblects  to  the  omission  of  the  de- 
fendant, the  objection  must  prevail.  This  is  not  like  the  iSase  of 
Rex  V.  Scoi^  (a)y  where  it  was  held  that  the  master  of  the  school  (a)^ni«»pl.i9s. 
was  exempted  under  an  act  of  parliament,  by  which  the  legis- 
Isti^  had  a  right  to  bind  every  person ;  for  this  defendant  was 
^(pointed  by  deed,  and  only  those  who  are  parties  to  a  deed  are 
bound  by  it«  —  Grose  J.  In  Hex  v.  8t»  Luke's  Hospitaly  which 
was  one  of  the  first  cases  on  this  subject,  tlie  ground  on  which 
die  Court  proceeded  was,  not  that  the  house  was  given  to  chari- 
taMe  uses,  but  that  there  was  no  person  who  could  be  said  to  be 
the  occupier  of  it.  The  rate  there  was  not  considered  as  inspro- 
per  because  the  property  was  not  in  itself  rateable,  b«t  because 
00  occupier  could  be  found.  But  in  this  case  there  is  an  occupier. 
That  part  of  the  land,  given  for  the  same  purposes  in  this  case, 
which  is  let  out  is  rated  in  the  hands  of  the  several  occupiers ;  no 
dbjection  is  made  to  that  piart  of  the  rate ;  and  I  cannot  distin- 
giush  between  the  house  and  garden  occupied  by  this  defendant 
snd  the  land  so  let  to  those  occupiers.  The  defendant  is  a  bene- 
fcial  occupier  of  the  property  for  whioh  he  is  rated ;  then  here  is 
diat  person  an  occupier,  who  could  not  be  found  in  the  case  of 
Si.  Luke's  Hospital.  —  Lawrekcb  J.  In  order  to  make  this  like 
the  case  of  Rex  v.  Waldo^  the  rate  should  have  been  on  the 
ibander  of  the  school.  ~  The  rate  confirmed. 

«6.  ilejr  V.  Darlingion  {b),  M.  T.  86  G.8. 6  T.  R,  Mi.  —  G.  A.   Stock  in  tnde, 
and/.  H^.  appealed  against  a  poor  rate,  because  seven  persons,  if  it  be  the  pro- 
particularly  T.  P.  and  5.  B.  were  not  rated  for  their  stock  in  perty  of  the  pcr- 
tiade ;  the  Sessions  quashed  the  rate,  ftnd  stated  a  case  for  the  J|^  "Jl^c^ve" 
opiflim  of  this  Court.     The  facts  of  the  case,  as  far  at  least  as  it  is  rateable  to  the 
is  neoeaaary  to  state,  were  as  follow ;  it  did  not  appear  whether  poor;  and  iu 
ito^  in  trade  had  or  had  not  been  rated  in  Z>.  prior  to  1745:  haying  been 
from  1746  to  1752  it  had,  and  again  from  1788  to  1794  it  had  .f»^.on«  y**"^* 
been  rated.     At  a  parish  meeting  in  1794,  at  which  most  of  the  '^^/^^ 
inhalntanta  and  some  of  these  parties  attended,  the  parish -officers  having  been 
were  requested  not  to  rate  stock  in  trade.     The  appellants  then  productive  the 
proved  the  rate  made  in  August  1794,  which  contmued  in  force  neit. 
for  the  remainder  of  that. year,  against  which  neither  of  the  seven  (6)  See  Rex  v. 
persons  in  question  appealed,  though  it  appeared  that  they  were  Ambleride,;wsf, 
thereby  rated  for  their  stock  in  trade,  as  yielding  certain  profito  pl*-^- 
(stating  them) ;  and  which  the  appellants  contended  was  an  ad« 
mission  that  to  that  time  those  seven  persons  possessed  stock  in 
trade  producing  the  profiu  there  stated.    This  rate  was  paid  by 
fome  of  the  traders,  but  not  by  others,  to  enforce  payment  from 
whom  no  steps  had  been  taken.     The  appellants  then  proved  that 
r.  JP*  in  January  1795,  when  the  rate  was  made,  kept  a  grocer's 
shop,  and  S.  B.  an  hardware  shop  in  D.,  that  each  possessed  a 
visible  stock  in  trade  there,  and  that  they  appeared  to  carry  on 
business  there  to  the  same  extent  as  in  1794.    ''  The  circum- 
**  stances  of  the  ability  of  P.  and  B.  and  the  other  five  persons, 
■*  or  that  they  respectively  made  profit  of  their  stock  in  trade,  or 
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<<  that  it  was  exclusive  of  their  debts,  or  that  it  was  a  clear  r^* 

**  due  after  debts  paid,  did  not  appear  atkerwite  than  at  harem* 

**  before  is  staled*  —  Lord  Kbnyon  €•  J.     The  case  of  Rex  t. 

(a).<liar,pL808,  Dursley  (a)  has.  been  particularly  pressed  upon  us,  as  a  decision 

of  our  own ;  but  the  present  case  is  clearly  distinguishable  from 
that.  There  the  Court  ot  Quarter  Sessions  had  forborne  to  draw 
any  conclusion  from  the  facts  proved  before  them,  and  led  a  mass 
of  evidence  for  our  consideration,  but  so  incomplete  that  we  could 
not  say  upon  the  facts  stated  whether  the  parties. ought  or  ooght 
not  to  have  been  raled ;  whereas  here  the  justices  have  drawn  the 
conclusion.  They  have  indeed  added  to  tlie  case,  that  it  didipot 
appear  to  them  that  the  stock  was  productive,  &c«  "  otherwise 
"  than  as  thereinbefore  is  stated  :*'  but  then  it  becomes  material 
to  see  what  is  before  stated ;  it  is  stated  that  these  persons  had 
large  visible  stock  in  trade,  that  in  the  preceding  year  they  wece 
nttqd  for  that  stock,  and  that  they  submitted  to  the  rate,  for  whe- 
ther paid  or  not  at  the  time  is  immaterial,  no  appeal  having  been 
made  against  the  rate.  Then,  their  circumstances  not  beii^ 
altered,  the  question  is,  whether  all  this  was  not  primdjacie  evi- 
dence for  the  justices  to  proceed  upon^  and  whether,  as  this 
evidence  was  not  opposed  by  evidence  on  the  other  side,  it  was 
not  sufficient  to  enable  them  to  draw  the  conclusion  which  they 
have  drawn.  Undoubtedly  it  was  stroi^  primdjdde  evidence 
against  the  persons  rated ;  and  they  should  have  discharged  them* 
selves  in  such  a  case  by  evidence,  showing  that  they  ought  not  to 
have  been  rated.  I  feel  indeed  the  severity  of  compelling  per- 
sons in  trade  to  make  a  disclosure  of  their  circumstances ;  but 
this  is  not  a  singular  case ;  persons  appointed  sheri£&  in  some  cor- 
porations being  sometimes  obliged  to  oisclose  their  situation  in  or- 
der to  ex^pse  themselves  serving  the  office.  In  this  case  some 
evidence  was  before  the  justices  in  support  of  the  rate ;  it  was 
competent  to  them  to  decide  on  the  weight  of  it ;  they  have  de- 
cided ;  and  we  cannot  now  say  that  the  conclusion  they  drew  was 
certainly  wrong.  —  Gross  J.  There  is  no  doubt  but  that  gene- 
rally speaking  stock  in  trade  is  rateable :  under  what  circumr 
stances  indeed  it  is  rateable  is  another  ^juestion,  and  io  some  cases 
it  is  a  question  of  considerable  difficulty.  Here  there  was  evidence 
to  a  certain  degree  that  the  stock  in  question  was  productive ;  the 
owners  were  rated  for  it  the  preceding  year,  that  rate  was  not  ap* 
pealed  against,  and  their  situation  does  not  appear  to  be  altered. 
And  as  this  evidence  was  not  contradicted  bv  other  evidence,  we 
cannot  say  that  the  justices  did  wrong  in  thmking  it  to  be  suffi- 
cient evidence  for  the  purpose  for  which  it  was  adduced.— 
LawIibncb  J.  declared  himself  to  be  of  the  same  opinion.  ^«  Order 
of  Sessions  confirmed. 
Anittorneyis  207.  Rex  Y.^Siartifant,  M,  T.  37G.3.  7T.R^€0 — The  de- 
Se'^^of  th  ^^^^^^  appealed  against  a  poor  rate,  in  which  he  was  assessed 
poorfor  the  ^  ^' ^'  '°  respect  of  his  profits  and  fees  of  his  profession  as  an 
profitoofhis  attorney.:  the  Sessions  confirmed  the  rate,  and  stated  the  follow- 
prolcfliioii.         ing  case  for  the  opinion  of  this  Court :  The  appellant  is  an  attorney 

at  law,  and  an  inhabitant  practising  within  the  borough  of  P. 
There  are  many  other  attornies  also  inhabiting  and  practising  in 
the  borough.  The  usage  of  rating  attornies  ibr  the  profits  smd 
fees  of  their  profession  first  commenced  by  an  assessment  made 
for  the  reliei  of  the  poor  in  the  year  173%  and  has  ever  since 
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preraiied,  such  attomies  bein^  rated  according  to  the  supposed 
profits  ami  fees  oJT  their  profession  or  business ;  some  at  I2s.  others 
at  9t,  and  others  at  less  sums  in  each  rate  or  asfiessment.  Objec- 
tioos  have  frequently  been  made  by  the  attomies  so  rated  to  the 
legality  thereof,  and  in  some  few  instances  payment  has  from  time 
to  time  been  resisted ;  but  no  appeal  to  such  rates  or  assessments 
has  before  been  brought  to  trial.  The  sum  of  2f » Sd*  is  no  more 
than  the  appellant's  just  proportion  or  share  towards  the  rate,  if 
in  respect  of  such  his  profits  and  fees  of  his  profession  he  is  legally 
boand  to  contribute  any  thing  towards  the  relief  of  the  poor  of 
the  borough. — The  Court  said  that  there  was  ho  doubt  in  the 
case  ;  and  they  quashed  the  order  of  Sessions. 

90%.  Rex  y.  Skingle,  E.  T.  38  G.  S.  7  T.  R.  549.—  r>  appealed  a  leieeeorUnd 
agunst  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  S.y  ihould  be  rated 
in  which  W»  H.  was  rated  at  180/.  for  a  messuage,  farm,  and  lands^  ^^^  ^°^  *^ 
cbncaining  386  acres,  held  by  lease,  commencing  at  Mkhaelmat  *^^^  ^i^aP 
1779,  and  expiring  at  Mkhaelmas  1800,  at  the  rate  of  180^.  under  ^STkmd!t^ 
the  usual  covenants ;  and  which  rent  was  the  annual  value  of  the  not  menly  on 
farm  at  the  commencement  of  the  said  lease;  W»  H.  was  also  the  rent  rewnwrf 
therein  rated  at  7/.  per  annum  for  certain  lands,  held  under  the  Ay  <^  'Mif. 
same  lease  at  a  separate  rent  of  7/.    In  the  rate  J.  B.  was  rated 
at  1 10^.  for  a  messuage  and  lands  containing  300  acres,  held  under 
a  like  lease,  commencing  at  Michaelmas  1780,  and  which  will 
eipire  at  Michaelmas  1801,  at  the  rent  of  110^/    The  ground  of 
the  appeal  was,  that  W.  ff.  and  J.  B.  were  under-rated  for  the  * 

fvm  and  lands  in  their  occupations;  and  the  appellant  offered 
evidence  to  the  Court  to  prove  that  Uie  said  farms  and  lands  ai^e 
DOW  of  greater  annual  value  than  the  rents  reserved  by  the  said 
leases ;  but  as  the  farms  were  of  no  greater  annual  value  at  the 
eoamiencement  of  the  lease  than  the  reserved  rents,  and  no  fine 
or  premium  having  been  paid,  nor  any  other  rent  or  consideration 
paid  than  the  fsnts  reserved  by  the  leases  aforesaid  respectively, 
the  Court  of  Quarter  Sessions  were  of  opinion,  that  the  rents  Rent  resenred ' 
reserved  by  the  leases  were  conclusive  eviaence  of  tlie  value  of  not  ooncluiiTe 
the  said  farms  and  lands,  and  rejected  the  evidence  tendered  by  ^„ '^^^ 
the  appellant :  and  th^  confirmed  the  rate,  subject  to  the  opinion  "{^^ 
of  the  Court. — The  (Jourt  said  that  the  case  was  too  clear  for 
srgument,  and  directed  that  the  rule  for  quashing  the  order  of 
SesaioDs  be  made  absolute. 

909.    Rex  V.  Bdl,    E.  T.   38  G.  3.   7  T.  i2. 508. -- The  case:  The  occupier  of 
The  appellants  are  the  lessees  and  workers  of  certain  coal-mines  lends  on  which 
situate  at  Long  Benton^  &c.  in  N.    For  the  purpose  of  rendering  •  wiyieane\% 
the  collieries  a  beneficial  concern,  a  communication  with  the  ^r^^^^ 'or  the 
oangable  river  T.  by  a  passage  over  the  lands  which  lie  between  ^^'^s  j^"^ 
the  parish  of  Long  Benton  and  the  said  river  T.  is  absolutely  nteeble  for  the 
necessary.    Ihe  lands  which  belong  to  and  are  situate  in  W.  lie  iametotfaepoor, 
immediately  between  the  said  collieries  and  the  river  T.,  and  are  whether  his  title 
eeati^ous  thereto,  and  are  all  held  of  the  dean  and  chapter  of  D.,  ^  ^  l^  ^ 
by  leases  granted  by  them  to  their  respective  lessees  for  terms  of  g^  j^^  ^  j^, 
twenty-one  years  4  and  in  alf  the  lessees  which  have  been  granted  \]ff^^  fg^tet 
by  the  dean  and  chapter  of  lands  in  fV,a  clause  to  the  following  pl.iST. 
met  is  inserted,  ''That  the  dean  and  chapter  ahd  their  successors 
"  should  have  full  and  free  authority  and  power  of  laying,  making, 
**  and  of  granting  wagffon-ways,  in  and  over  the  premises  by  them 
*^  so  demised  in  the  different  leases,  paying  reasonable  damages 
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<<  for  the  spoil  of  grouod ;  the  said  damageB  tO'  be  settled  by  two 
**  aadifferent  persons  to  be  choseo  by  the  parties."  The  appellants 
for  the  purpose  of  exporting  the  coals  won  by  them  in  Long 
Benton,  and  vending  the  sanie  by  sea-sale,  contracted  with  the 
dean  and  chapter  for  certain  way-leaves  or  liberties  of  paasage  for 
leading  and  carrying  coals  in  waggons  or  otherwise*  and  for 
making,  laying,  and  placing  waggon-ways,  erecting  bridges,  and 
levelling  hills  and  rising  grounds,  in,  through,  and  over  the  lands 
and  grounds  situate  in  IV.  which  lay  between  the  said  collieries  ot 
the  appeliants  and  the  river  7*.,  and  in  the  most  convenient 
direction  towards  the  river,  for  a  term  of  years,  and  under  a  yearly 
rent.    In  pursuance  of  this  contract,  the  appellants  on  the  20th  of 
N<yoembcr  1791,  obtained  from  the  dean  ^nd  chapter  a  lease  for 
twenty-one  years,  at  the  yearly  rent  of  "2002.,  o^  way-leaves  and 
liberties  of  passage  in,  through,  and  over  the  lands  and  grounds 
of  M*  W»  &c.  &c.  (thcuse  lands  being  situate  in  W*,  and  being  all 
held  by.  leases  heretofore  giranted  by  the  dean  and  chapter,)  in 
anch  direction  towards  the  navigable  river  T.  as  the  same  was 
mariced  out  in  a  certain  plan  or  dceteh  annexed  to  the  same  lease ; 
and  in  the  said  lease  the  appellants  covenanted  and  agreed  with 
the  dean  and  chapter  that  they  would  make  su«h  reasonable 
satiafiaction  to  AT.  W*  &c.  for  spoil  of  the  soil  by  using  the  said 
liberties  and  privileges  to  them  granted  by  the  said  lease  as  should 
be  settled  by  twolmli&rent  persons,  &c.    Ibe  appellants  in  pur- 
suance of  the  powers  contained  in  the  said  lease,  have  accordiugly 
made  and  laid  a  wa|^n«way  in,  through,  and  over  the  grounds  of 
M.  W.  &c.  in  W.y  and  to  complete  it  they  erected  a  bridge,  and 
abo  in  many  places  removeo  the  soil  and  levelled  the  riaiog 
ground,  and  for  the  whole  length  of  the  way  in  the  line,  as  the 
same  was  staked  out  to  them,  they  put  and  placed  sleepers  or 
dormant  timbers  below  the  surface  of  the  soil,  and  to  sleepers  or 
dormant  timbers  they  affixed  rail-ways  or  waggon-wnys ;  th^  also 
built  two  houses  on  parts  of  the  said  way,  which  are  occupied  bj 
the  gate*keepers  or  other  servants  of  the  appellants ;  and  when 
the  waggon-way  was  finished  the  appellants  put  and  placed  rails 
(m  both  sides  of  the  way  for  the  whole  length  of  it,  except  where 
it  was  otherwise  fenced  by  old  hedges.    They  also  placed  four 
gates  at  different  places  across  it,  which  are  always  kept  dose  and 
locked  by  them,  except  at  the  times  when  their  coal-wafigons  are ' 
travelling  upon  the  waggon-way»  by  means  of  which  ^r  gates 
and  railing  all  persons,  as  well  the  lessees  of  the  dean  and  4^aptiar 
and  their  under-tenants  as  dl  other  persons,  are  kept  off  the 
waggon*way.     The  whole  of  the  ground  which  is  taken  up  by  the 
waggon-way  is  between  five  and  six  acres ;  and  all  the  way  lies  in 
9^.,  which  maintains  its  own  poor  separately.    The  appellants  are 
rated  to  the  poor  in  Long  Benton  at  the  rate  of  1200L  per  annum  ^ 
being  the  annual  rent  which  they  pay  for  the  liberty  of  workiog 
coals,  breaking  the  soil,  and  4he  oCher  privileges  which  they  hniYe 
by  their  leases  in  the  parish  of  Long  Benton  only.    And  the  900L 
per  annum  which  they  pay  to  the  deaif  and  chapt^  for  the  wagigon- 
way  in  HT,  is  not  part  of  the  1200^.    The  grounds  of  the  above 
mentioned  lessees  of  the  dean  and  chapter  through  which  this 
waggon-way  passes  are  let  to  under-tenants,  to  whom  no  abate- 
ment out  of  their  rents  is  made  by  their  landlords  for  this  way,  but 
they  (the  under-tenants)  receive  annually  from  the  appellants  a 
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oompenMtion  for  the  spoil  of  ground  occasioned  thereby  in  pro^ 
portioD  to  the  damage  thej  respectively  sustain  by  the  way, 
mounting  to  17/-  The  under-tenants*  have  been  and  continue 
to  be  rateid  to  the  poor  in  W,  according  to  the  rents  they  pay  to 
littir  landiords :  no  diminution  of  the  sums  at  which  they  were 
mted  has  taken  place  since  the  waggon-way  has  been  rated  to  the 
poor,  and  the  waggon-way  was  not  rated  to  the  poor  before.  *— 
LoiD  Kenton  C.  J.  I  entirely  agree  with  the  opinion  given  in 
the  case  6f  Rex  y.JoUifft;  but  this  case  is  very  distinguishable 
from  that.  The  question  here  is  not  respecting  the  quantum  of 
the  rate,  but  merely  whether  the  defendants  are  or  are  not 
fotsmed  of  property  that  is  rateable  to  the  poor ;  and  on  that 
point  there  can  be  no  doubt.  One  ground  of  argument  is  that* 
because  the  dean  and  chapter  could  only  erant  a  way^eave, 
therefove  nothing  more  than  a  way-leave  passed  to  the  defendant ; 
bitf  rt  are  not  to  inquire  into  the  titles  of  the  occupiers.  If  a 
^aemt  obtain  possession  of  land,  he  is  rateable  as  the  occupier 
sTiL  Without  going  through  the  different  parts  of  the  case 
which  show  an  occupation  of  the  ground  by  the  defendants,  it  is 
nicieat  to  say  generally  that  they  clearly  appear  to  be  the 
oocupiera.  Therefore  I  am  of  opinion  that  the  rate  must  be  con- 
innd. — Grose  J.  It  is  impossible  to  read  this  case  without 
MeiBg  that  the  defendants  have  the  exclusive  occupation  of  this 
gnMnd.  It  is  stated  in  the  case  that  the  defendants  have  enclosed 
the  ground,  of  the  extent  of  five  or  six  acres,  thereby  excluding 
"  the  leasees  of  the  dean  and  chapter  and  their  under-tenants  as 
"well  as  all  other  persons ;"  that  they  have  placed  p;ates  across 
the  way,  erected  a  bridge,  and  built  two  houses  on  it  which  are 
occupied  %  the  servants  of  the  defendants.  They  were  therefore 
properly  rated  as  the  occupiers  of  this  ground. — Lawrkncx  J. 
of  the  same  opinion.-*- The  rate  confirmed. 

2lO.Jter  V.  Alberbury,  T.  T.  41  G.S.   I  JEa^^  5S5.— J-J^f.  Lime  worki 
«nd  r,  B.  were  joint  occupiers  of  certain  lime  works  in  the  quar-  Jh^I!*^lj*^ 
to'ander  R.  sod  X.,  to  each  of  whom  they  pay  a  royalty.     The  occupier' 
'iBestooe  when  got  is  burned  in  kilns  on  the  premises.    Owing  to  though  there  be 
the  risk  and  expence  of  workings  the  profits  of  the  ocoQpiei*s  are  nskandexpente 
^  uncertain.  —  Lord  Ksntov  C.  J.    The  only  question  is^  in  the  working, 
Whetlier  the  persons  named  in  the  rate  as  the  oooupiers  of  the  '""^  theprofics 

v^         ,         »  ii«  ^     ^  ^*    ^  h  ^M.    rk    •'e  uncertain. 

'I'ne  works  are  rateable  m  respect  of  that  species  of  property  ? 
'Dte  laadlordsy  who  derive  a  certain  profit  upon  it  in  the  nature  of 
ittt,  could  not  have  been  rated,  because  that  would  be  to  rate 
^nbiect  matter  twice.  Bat  what  possible  objection  can  there 
be  to  the  rate  upon  the  occupiers.  There  is  no  pretence  to  call 
^  t  Bane.  But  the  land  itself  is  convertible  into  a  source  of 
pnift»  said  indeed  to  be  uncertain ;  but  it  is  well  known  to  be 
pvodootive,  and  the  very  statement  of  this  case  shows  it  to  be 
*^(a)     And  as  to  the  quantum,  that  must  be  settled  by  the 

SttsioDS. 

211.  Rexv.  Munday,  T.  T.  41  G.  S.  I  East,  584.  — J.  Af.  ap-  '^.^f^'^^ 
pealed  against  a  rate.  The  Sessions  confirmed  tbe  rate,  subject  ^"^]„  i*^"" 
to  the  opinion  of  this  Court  on  the  following  case :  R.  having  ^^^^g]  occup*- 

(a)  Tbe  profits  paid  to  the  land  own-  though  be  derived  no  profit  from   tbe 

**^ere  considerable :  and  in  Rex  v.  mine  after  paying  the  rent  to  his  land- 

™ott,  5  T.  R.  593.   the  lessee  of  a  lord.     Vide  ante,  pi.  202. 

<«^  nin^  was  holden  Hable  to  be  rated,  ^ 
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tionofthealms-  founded  a  corporation  in  the  parisli  of  JPm  ui  the  count j  of  £.»  fsm 
boiiMuid  kmis  xhe  relief  of  the  poor  there*  called  chaplavu^  parochiatUf  and  toar- 
^^T  ^th^  ^^^  ^ ^**  ^"^  having  endowed  them  with  certain  lands  for  thai 
maune/pre-  purpose,  and  for  the  support  of  a  school  therein,  by  indenture, 
scribed  by  the  dated  the  27th  of  September^  7th  of  Eliz.^  granted  to  the  corpor* 
inlet  of  the  in-  ation  and  their  successors  a  messuage  called  Colliers^  situate  in  F^, 
ititutioii,  and  and  twenty  acres  of  land,  with  a  wood  o^  four  acres  in  the  said 
^U  to  be  di*.  parigb ;  and  likewise  the  rectory  of  Braintree^  in  the  said  county ; 
breach  of  m^  ^^^  certain  uses  to  be  declared  by  the  said  R.  in  a  certlun  inileii- 
mlcs,  are  rate-  ture.  R*  accordingly  by  indenture  dated  the  28th  of  Decemier  in 
ableinrespectof  the  same  year,  reciting  the  former  deed,  and  that  he  had  appointed 
floch  occupa-  for  ever  the  said  messuage  for  an  alms-house,  for  the  only  relief^ 
^^*  dwelling,  habitation,  and  lodging  of  five  poor,  old,  weak,  impotent, 

or  lanie  persons,  as  well  men  as  women,  and  also  for  one  gt«ve 
woman  to  attend  them,  each  to  be  nominated  and  placed  from 
time  to  time  by  him  and  his  heirs,  and  there  to  remain  during  dieir 
natural  lives,  to  the  intent  that  they  the  said  five  poor  alms-fblka 
for  the  time  being  should  daily  come  to  church,  &c.;  ordained  and 
declared,  that  there  should  be  and  continue  from  time  to  time  in 
the  said  messuage  five  such  poor  men  and  women,  &c.  and  one 
grave  woman  to  attend  them,  atid  to  prepare  their  meat  and  drink. 
Sec. ;  which  said  six  persons  should  have  freely  during  their  livea 
their  dwelling-chambers  and  lodging  in  the  said  alms-house,  with 
<uch  relief,  profit,  and  necessanes,  and  in  manner  and  form  as 
should  be  therein  declared.     It  w'as  further  declared,  that  IL.  and 
his  heirs  should  be  perpetual  patrons  of  the  foundation.     And  that 
if  any  of  the  six  persons  should  die  or  be  justly  removed,  then  R^ 
and  his  heirs  should  appoint  and  place  one  other  man  or  womaa 
of  the  sort  aforesaid  in  -their  place,  in  manner  and  Arm  as  the 
persons  so  dead  or  removed  had  possessed  or  enjoyed :  and  in  «ie> 
fault  of  such  appointment  by  R*  or  his  heirs,  the  chaplaia  and- 
churchwardens  of  F^  for  the  time  being  should  appoint  for  that 
turn  only.    It  then  gave  the  patron,  upon  report  of  the  chaplaia 
or  churchwardens,  a  power  of  removal  in  certain  cases  of  naisbe* 
haviour,  or  in  case  of  wilful  wasting  of  the  property,  or  conTejiiw 
it  away,  or  upon  marriage,  or  keeping  any  children  in  the  saul 
house.     And  further  it  was  declared,  tl^t  the  said  five  poor  afana- 
folk  and  woman-attendant  should  possess,  enjoy,  and  uselroai  time 
to  time  for  ever,  by  the  sufierance  and  permission  of  the  said 
chaplain,  parochians,  &c.  such  several  lodginss  in  the  said  aiins-> 
house  freely  and  quietly  as  to  every  oi  them  from   tinie    to 
time  were  appointed  by  the  patron,  Ac*;  and  also  should  poaaeas,* 
use,  and  enjoy  all  together,  by  the  said  permission,  the   haH» 
kitchen,  buttery,  cellars,  bams,  &c.  and  all  profits  and  comatKMli* 
ties  to  the  said  alms-house  belon^ng.     And  that  the  said  chap* 
bun,  parochians,  Ac  should  from  time  to  time  permit  the  said  fiin» 

Soor  folk,  &c*  to  have,  hold,  use,  possess,  and  enjoy  their  sereral 
wellings,  and  the  said  hall,  kitchen,  and  all  other  the  said  profits* 
and  also  further  to  have,  occupy,  and  use  the  said  two  crofts^  paa- 
tures,  tithe-hay,  and  the  said  wood  specified  in  the  said  deed  of 
the  said  27th  September^  7th  of  Eliz*t  with  such  kine  and  cattle» 
with  the  increase  of  the  same,  as  the  said  five  poor  alms-folk,  &c* 
for  the  time  beihs  should  bring  up  upon  the  same,  in  manner  and 
form  as  R.  should  order:  and  also  should  permit  the  said  five»  &c* 
for  their  fuel,  tcfbe  spent  in  the  said  alms-house  for  their  reli^f^  a«^ 
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iptttt«»bike,  Ac%  and  to  prepare  meat,  &c.  and  other  necetflariea 
confenient  fbr  their  relief  to  take,  cut  down,  and  carry  away  to 
the  siJd  ilms-boiue  for  the  causes  aforesaid,  to  their  use  and  profit 
)«irhr,  sue  rood  of  the  said  wood,  called  Enfield**  Woad^  to  be 

Eonly  6d  the  said  alms-hoose ;  and  abo  to  lop,  crop,  and 
the  trees  growing  in  or  upon  the  premises,  without  felling 
Wf  osbi  ashes,  &c.  or  other  trees  4d>ove  the  growth  of  25  vears, 
eietpt  tb^  be  rotten,  without  hnidrance,  let,  or  interruption  of 
ib^taid  clmplain,  narochifuis,  &c.     R.  also  ordained,  that  tlie  said 
ire  poor  iblk  for  the  tioie  being  (or  in  their  default  the  said  chap- 
loRi  parochians,  &c«  out  of  their  wood)  should  yearly  fence  and 
pRierve  the  said  rood  of  wood,  to  be  so  fdled  and  carried  away. 
It  their  oifn  proper-  costs'  and  charges.    R.  also  gave  to  the  said 
ibe  poor  folks  and  woman  six  good  kine,  to  be  used  and  employed 
to  abd  for  their  relief  (out  of  which  the  stock  was  to  be  kept  up 
I  for  ever],  by  the  advice  of  the  chaplain  and  wardens,  and  of  the 
faoerof  the  manor  of  jR,  for  the  time  being.     And  he  directed 
tint  the  said  poor  folk  should  yearly  sell  one  cow  of  the  said  kine 
totheff  ooly  use,  profit^  and  commodity,  to 'be  employed  to  their 
hetter  sod  further  relief;  and  also  yearly  bring  up  one  cow-calf 
for  the  tnerease  of  their  said  stock:  and  fbrther,  that  the  said  poor 
•has-house  folks,  ^c  should  be  ordered  and  governed  in  all  things 
hy  the  advice  and  consent  of  R.  and  his  heirs  (or  in  their  de&ult 
^the  chaplain  and  wardens,  Ac)  not  repugnant  to  any  article, 
^  n  these  presents.    And  if  any  of  the  said  folks  or  woman 
voaM  sot  be  ordered  and  governed  in  form  aforesaid,  they  should 
he  removed  and  put  out  from  his  or  her  room  and  pbice,  lodring 
iMliiiiiiig,  &c.  as  if  the  party  so  refusing  were  dead.     But  their 
several  payments  of  money  to  them  they  were  to  use  and  dispose 
^  at  their  own  pleasure  without  control.     The  appellants,  being 
<«ch^r,  old,  vreak,  impotent,  and  lame  persons,  were  regularly 
*]^Hmited  lo  the  said  charity,  pursuant  to  the  said  deed  of  the  28th 
^f  December  1 565*    The  rate  in  question,  dated  \6th  Decemb&r 
1^1  was  as  follows :  — 

Means.  Munday,  Lotv,  Drakewoodf  Hicht  Beexe^  and  Thorp. 
THe  Aln«.ho™el  ^^^^  p^„j^j  1  ^    ,  -^^ 

.I^Sl     "   i  ^15    0    M    2     0     0 

At  the  time  of  the  rate  being  made  they  were  in  the  occSupation  of 
the  said  messuage  called  Colliers,  and  4he  said  twenty  acres  of 
^•sd  four  acres  of  wood-ground  in  F.,  conveyed  by  the  deed 
^  ^fTth  of  September^  7th  of  Eliz.y  and  paid  a  labourer  for 
"^ng  hay  and  cutting  their  wood,  and  disposed  of  both  to  their 
ovnsie.  They  also  kept  six  cows  upon  the  same  lands,  weaned 
*  ^  and  sold  a  (5ow  every  year,  according  to  the  directions  in 
^  nid  deed  of  the  28th  of  December;  and  of  the  other'  calves 
^  of  the  milk  they  disposed  at  their  own  pleasure*  At  the  time 
at  which  the  appellants  were  appointed  they  were  not  parishioners 
^  f *  The  premises  are  of  the  annual  value  at  which  they  are 
jJ|ted,-aDd  were  never  rated  bdbre.  The  visitor  of  the  said  alnis- 
^^  has  frequently  grants  additional  relief  to  the  said  appel- 
"i^b.-.Lo]|]>  Kekton  C.  J.  The  Sessions  have  told  us  what  the 
<^vtom  has  bean  with  respect  to  rating  these  persons  for  the  pro- 
f^y  in  question,  an  inquiry  which  I  should  not  have  thought  it 
^^^^«^  to  make :  for  the  only  matter  we  are  called  upon  to  de« 
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cide  isy '  as  to  the  meaniog  of  the  statule  of  EUx.    Neither  is  ibe 
wisdom  or  propriety  of  rating  these  pers(His  to  be  considered: 
nor  should  I  have  advised  the  parish  officers  to  do  so ;  because  it 
is  probable  that  what  they  take  from  them  in  one  shape  roust  he 
returned  in  another.    But  the  case  being  here,  we  can  only  desl 
.with  it  as  the  law  has  pointed  out  to  us*    The  words  of  the  statute 
AtSEliz.  C.2.  are  general ;  the  rate  fbr  the  relief  of  the  poor  is  to 
be  levied  upon  every  occupier  of  landSf  houses^  Sfc.    There  is  no 
exception  made  of  hospital  or  other  ^ands  devoted  to  charitable 
purposes :  and  I  was  anticipated  from  the  bar  in  an  observation 
which  occurred  to  me  to  arise  from  comparing  that  statute  with 
the  land*tax  acts,  that  where  the  legislature  intended  to  exempt 
property  of  this  description^  they  have  done  so  in  the  latter  m 
express  words*    When  the  statute  of  Eliz.  was  passed,  poor-rales 
had  not  grown  to  that  calamitous  size  which  we  have  seen  them 
reach  in  our  time;  and  parishes  have  not  been  accustoined  to  draw 
any  aid  from  small  properties :  but  now  contribution  is  looked  for 
from  every  species  of  property  liable  to  be  rated»  without  regard 
to  what  has  been  done  oefore.    It .  is  admitted  here,  that  the 
property  itself  comes  within  the  general  description  of  rate- 
able property  in  the  statute;  and  the  only  question  is,  Whe- 
ther these  persons  can  be  said  to  be  occupiers  of  it  for  their 
own  benefit  ?    Now  what  does  the   case   state  ?    These   per- 
sons plough,  and  sow,  and  reap,  and  have  every  sort  of  occu- 
pation, in  fact,  which  any  other  person  can  have :  and  all  this 
for  their  own  benefit.      If  this  be  not  an  occupation  within 
the*  statute,   I  know  not  how  far  the  exemption  claimed  may 
extend.     Surely  the  smallness  of  the  benefit  cannot  constitute  an 
'  exemption.     Suppose  an  hospital  endowed  with  lands  for  a  certain 
number  of  persons  who  have  a  provision  there.     At  first  perhaps 
it  might  only  have  afibrded  a  small  pittance  to  each  of  the  mem- 
bers.   Shall  it  be  said  that  they  were  not  rateable  then,  and  would 
only  become  so  when  the  revenues  were  increased  ?   Where  is 
the  line  to  be  drawn  ?    But  supposing  that  in  time  it  afforded  an 
income  of  70/.  or  80l»  a  yeai^  to  each  individual :  ih$ll  it  be  said 
that  they  are  not  bound  to  contribute  any  thing,  because  they 
derive  that  benefit  firom  a  charitable  institution  ?   Then  it  is  aaid, 
that  cases  have  decided  that  property  of  this  Und  is  not  rateable, 
because  Ho  occupier  could  be  found:  biit  no  case  lias  decide4» 
that  were  persons  are  found  in  the  actual  occupation  and  having 
a  beneficid  enjoyment  of  it,  they  are  not  within  the  statitte.  — > 
Gbosk  J.    It  is  not  the  question  whether  it  were  wise-ar  meri- 
torious to  rate  these  poor  objects ;  but  the  overseers  have  a  rigila 
to  insist  that  they  come  within  the  description  of  persons  liable 
to  be  rated  by  the  statute  4*3  Eliz. ;  that  is,  that  they  are  beneficial 
occupiers  of  lands  and  houses ;  and  if  they  do  so,  we  cannot  saj 
that  they  are  not  rateable.    Bat  it  is  asked,  Where  ia  the  case 
which  says  that  persons  who  are^^e  objects  of  a  charity  «re 
rateable  ?  i  could  put  many  cases  where  tl^  ought  to  be  rated* 
For  instance;  suppose  a  person  gav^  1000/.  .a  year  amo^i^t  five 
persons,  who  were  to  be  selected  sSa  being  objects  of  cfcnri^  : 
should  they  not  be  rated  on  that  account  ?    I  remember  whea  the 
(a)  Rex  9.  case  of  the  Bursar  of  Catherine  Hall  (a)  was  decided.     He  was 

Gar^or,  mue,    contended  not  to  be  rateable ;  but  it  was  determined  otherwise. 
p .  167.  Y^^  j^^  ^^  ^Q  object  of  charity  in  (feie  sensl^  being  appointed  to 
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aatitttkmm  a  dbaritable  foundatioD;  and  I  cannot  dutingutsh 
upoD  t  qaestion  of  law  between  one  sort  of  charitable  foundation 
ttd  anouer.  As  to  the  quantum  of  the  rate,  it  is  a  matter  for 
the  Seciioiu  to  determine.  —  Lawrence  J.  I  am  of  opinion. 
that  Qoder  the  circumstances  of  this  case  it  is  a  good  rate.  The 
dittBctioD  has  been  truly  taken  upon  the  cases,  that  wherever 
penons  have  been  found  in  possession  of  property  from  whence 
they  deriTed  a  benefit  to  themselves,  they  have  been  holden  rate- 
ible  as  occupiers.  And  all  the  cases  which  have  been  decided 
against  the  habiiity  to  be  rated  have  either  been  upon  the  ground 
tilt  the  party  rated  was  not  the  occupier,  or  if  he  were,  that  he 
derired  do  benefit  to  himself.  But  it  is  said,  that  the  objects 
thanseWea  of  a  charity,  though  beneficial  occupiers,  do  not  come 
witliiQ  the  meaning  of  the  stat.  43  £/».,  for  that  the  object  of  the 
rate  directed  to  be  levied  by  that  statute  is  for  the  relief  of  poor 
^  sod  ifflpotent  persons,  and  consequently  it  could  not  be  intended 
to  Jerj  the  rate  upon  such.  But  however  the  persons  rated  might 
have  been  poor  and  impotent  at  the  time  when  they  were  selected 
•  objects  of  the  charity,  yet  afler  their  appointment  to  be  mem- 
ftoi  of  the  foundation  they  ceased  to  be*  of  that  description  of 
pmoos,  and  therefore  became  rateable  in  proportion  to  the  pro- 

Glj  so  acquired.  —  Le  Blanc  J;  The  only  question  here  is, 
ether  the  Sessions  have  rated  persons  in  possession  of  rate- 
tUe  property  ?  There  is  no  doubt  but  that  the  property  is  rateable 
vithin  the  stat.43£/fz.,  &c. ;  and  without  relying  on  the  fact 
finndofthese  persons  being  the  actual  occupiers,  I  think  sufficient 
appears  from  the  other  facts  of  the  case  for  the  Court  to  say  that 
vj  are  properly  to  be  considered  as  occupiers.  They  occupy 
^property  for  their  own  benefit;  and  whether  it  be  more  or 
hsi  beneficial  is  not  an  object  Tor  our  inquiry.  In  other  cases  of 
this  sort  the  endeavour  has  been  to  find  out  whether  the  persons 
nted  were  in  the  occupation  of  the  property ;  or  if  so,  whether 
Aey  occupied  it  for  themselves  or  merely  as  agents  or  servants 
te  others,  deriving  no  benefit  from  it  themselves.  Such  were 
*»  cases  of  the  hospitals,  and  such  was  the  case  of  Mr.  Waldo's  R«if  »•  Waldo, 
<htritjr ;  and  in  the  last  mentioned  case  the  Court  considered  that  "'^^y  pi*  182. 
k  was  not  the  occupier.  But  these  persons  are  in  the  actual 
occupation  of  rateable  property;  and  there  is  no  exemption 
^  their  favour  in  the  stat.  4SEliz.:  nor  is  there  any  case 
*M  has  decided  that  persons  of  this  description  occupying  such 
P^i^y  for  their  own  benefit  shall  not  be  rated.  Therefore, 
whether  the  benefit  be  more  or  less,  we  must  say  that  they  are 
^'^  to  be  rated  in  respect  of  the  occupation  of  such  property. 
^Mer  of  Sessions  confirmed. 

211  lUx  V.    Woodland,  H.  T.  42  G.  3.   2  EaH,  164..— The  A  date-^-ork, 
fi«e:  The  appellant  is  the  occupier  of  certain  slate  quarries  in  f°'*fi^^"y!^ 
^  said  township.    The  working  of  such  quarries  is  attended  with  ,^i^)i9rllteab]« 
P^  expence  and  risk,  and  is  considered  always  as  a  matter  of  to  the  poor. 
iBcertatnty  and  speculation.     The  outward  surface  of  the  country 
vben  the  soil  is  taken  off  is  generally  a  sort  of  rock  composed  of 
^  nixed  with  coarse  stone,  which  is  very  hard,  and  not  at  all 
''pper  for  splitting  into  slates.     Some  idea  may  be  formed  by 
'^ol  persons  whether  the  proper  kind  of  slate  may  be  found 
^ow.    The  process  adopted  for  procuring  slates  is  first  to  remove 
^  soil,  and  then  to  blast  the  coarse  outward  rock  by  means  of 
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Sunpowder.    Sometimes  a  ffood  vein  of  pare  tbite  is  discovered, 
lut  it  has  often  happened  that  works  have  been  carried  to  the 
depth  of  thirty  yards  at  the  expence  of  some  hundred  poundi 
without  meeting  with  any.    The  best  slate  is  at  the  bottom  of  the 
quarries,  many  of  which  are  upwards  of  fifty  yards  deep.    A 
good  vein  when  found  may  last  for  some  years :  at  other  dmes 
the  veins  are  soon  worked  out.     A  shaft  is  never  sunk,  as  in  coal- 
pits, the  quarries  being  commonly  worked  by  daylight ;  though 
a  level  has  been  known  to  be  dnven  one  hundred  yards  under 
ground.     When  the  pure  slate  is  found,  large  blocks  are  detached 
by  means  of  gunpowder,  which  are  afterwards  split  by  iron  tools 
or  gunpowder  into  thin  pieces  of  merchantable  slate.    These 
ought  not  to  be  thicker  than  hsdf  an  inch,  and  are  more  valuable 
■according  to  their  lightness.    It  is  so  difficult  to  procure  pieces 
-of  sufficient  size  and  of  the  proper  thinness,  that  for  one  cart  load 
of  merchantable  slates  it  is  usual  to  be  encumbered  with  forty  cart 
loads  of  refuse  slate  of  no  value,  though  of  the  pure  sort  of  slate» 
being  too  small  for  use.    When  quarries  are  opened  in  the  waste, 
a  rent  is  sometimes  paid  to  the  lord  for  a  certain  district :  some- 
times he  receives  a  sum  of  money  for  every  ton  of  slate  procured. 
In  the  inclosures  a  rent  is  generally  paid  for  the  land*    The  slate 
mines  have,  never  before  been  rated.  <^  Gross  J.     The  only 
^ound  on  which  it  is  contended  that  the  subject  matter  is  not 
rateable  is,  because  it  is  denominated  a  mine .-  but  thoueh  that 
word  has  slipped  in  at  the  end  of  the  case,  yet  it  cannot  dter  the 
nature  of  the  thing,  which  is  nothing  mpre  than  a  slate-work,  and 
no  mine  in  the  proper  sense  of  the  word.     Then  how  is  it  possible 
to  distinguish  a  slate-work  in  this  respect  from  a  lime-work,  which 
has  been  determined  to  be  rateable?    The  express  mention  of 
coal-mines  in  the  statute  has  been  holden  to  be  an  exception  of 
other  mines ;  but  there  cannot  be  a  doubt  but  that  a  slate-work* 
not  being  a  mine,  and  producing  profit,  ought  to  be  rated.     And 
the  case  expressly  distmguishes  between  the  annual  value  of  the 
slate-works,  and  of  tlic  lands  which  were  separately  assessed  for 
their  respective  values.  —  Lawrence  J.   I  consider  the  case  of 
Rex  V.  Alberbury  has  having  decided  this  point :  but  if  this  be  m 
mine,  the  subject  matter  in  that  case  was  improperly  describeiS. 
In  truth  however  neither  lime  nor  slate-works  can  be  deemed    to 
be  mines,  in  the  sense  in  which  they  were  construed  in  the  case 
of  Rex  V.  Richardson  to  be  virtually  excepted  out  of  the  atat. 
43  Eliz.    For  Lord  Mansfield^  speaking  of  such  mines,  confines 
the  exception  to  such  as  are  governed  by  particular  laws  of  their 
own  ;  like  those  in  Devonshire^  Cornxvali^  and  other  counties,  the 
ownership  whereof  is  exercised  in  a  different  manner  from  that  ci 
the  soil.     And  this  he  considers  might  be  a  reason  why  they  were 
not  named  in  the  statute.  Now  that  part  of  his  argument  is  totsUlf 
inapplicable  to  the  present  case.     But  if  every  substance  whicK 
is  raised  from  under  the  surface  of  the  soil  is  to  be  considered  ai 
the  produce  of  a  mine,  and  therefore,  that  the  profits  of  it  are  nol 
rateable,  the  exception  will  equally  extend  to  gravel,  sand,  majrle 
stone,  and  the  like ;  none  of  which  were  ever  considered  as   tlK 
produce  of  mines.  — Le  Blanc  J.   This  case  is  within  the  prin 
ciple  of  the  decision  in  Rex  v.  Alberbury^  and  is  not  within  tht 
virtual  exception  of  the  stat.  4<3  Eliz.  —  The  rate  was  confirmed. 
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Sl&iZ»T.  TerrcU^   £.  T.  4S0.3.  3  £a«<,  506.  —  The  de-  When  the  com. 

indiot  appealed  againat  a  rate  made  for  the  relief  of  the  poor  Bwoding  officer 

rftbepanah  of  P.    The  Seaaiona  confirmed  the  rate,  aubject  to  "^'"dal-d 


tl^  opinion  of  thia  Court  on  the  following  caae :  The  appellant  ia  „„|,  ^^ 
alieotenant-coloDel  in  Hia  Majeaty'a  royal  regiment  or  artillery,  to  him,  one  in 
aod  if,  and,  durins  the  following  perioda,  waa  commanding  officer  puticukr  for 
of  the  royal  artillery  at  P.,  viz.  from  the  year  1795  to  August  tmuBcting  the 
1799,  and  from  October  1800  to  the  preaent  time.    The  premiaea  »>'«»«•  o^^ 
brapect  of  which  the  appellant  ia  rated  are  the  property  of  the  {j^'^^hen  flued 
Don,  and  part  of  a  barrack  called  the  CoUwort  Garden  Bar-  up  for  the  ac- 
wi,  and  until  1801  tt  waa  appropriated  to  the  uae  of  the  privatea  conuDodatlon  of 
of  the  regiment ;  the  officera,  and  amongat  othera  the  appellant,  bimielf  and  bU 
\»m%  qnartera  in  an  adjoining  building  under  the  aame  roof,  ^^j^lj^^  ^ 
In  IWl  the  board  of  ordnance  directed  a  quarter  with  officea  to  him,  ^S^m 
be  fitted  op  for  a  field  officer ;  in  conaequence  of  which  the  pri-  amongst  others 
vatei  vere  removed  to  another  building  in  the  aame  barrack  yard,  e  kitchen, wash* 
ttd  the  bailding,  at  a  conaiderable  expence  to  the  Crown,  waa  house,  and 
altered  to  ita  present  form.     The  buildmg  in  which  the  appellant  ^^JJ^^*JJI*'**^ 
wwic8  coDsiata  of  two  atoriea  with  four  rooma  on  eacii  floor,  ^^j^  ^^^  \^ 
Met  attics.    The  rooma  on  the  ground  floor  are  thua  appro-  garden:  Held 
prwed;  one  room  as  a  store-room,  another  aa  a  quarter  for  the  thathewasrate- 
adjatant,  a  third  aa  an  office  for  a  commanding  officer  to  tranaact  *)>1«  to  the  re- 
the  hoMDeaa  of  the  regiment,  and  the  fourth  aa  the  appellant'a  li«fofthepoor 
ttchea.    The  whole  of  the  firat  floor  and  the  attica  are  the  reai-  ^^  ^ncfi- 
dooe  of  the  commanding  officer  of  the  artillery  for  the  time  cial  enjoyment 
^Sf  together  with  a  kitchen,  wash-house,  and  other  officea,  of  them  beyond 
eosdi-bouae,  atable-yard,  and  small   garden  or  drying-ground,  ^i*  necessary 
lie  appellant  resides  there  with  hia  wife,  fanjily,  and  servants  ;  •ccomnaodation 
t»o  of  the  latter,  a  man-aerrant  who  is  one  of  the  private  soldiers  ^^^  purpose 
^  (he  artillery  and  hia  wife,  who  ia  cook  to  the  colonel,  aleep  in  of  public  ser- 
Ik  utic,  and  the  other  female  servant  sleeps  in  one  of  the  rooma  vice, 
nthefint  floor*     The  rate  ia  made  for  the  whole  of  the  pre- 
Btftt  need  by  the  appellant.     The  outer  door  of  the  building 
"P^  iato  a  paaaage  between  the  office  and  the  room  used  as  a 
l^room*     There  is,  however,  no  communication  with  that 
^^om  or  the  adjutant's  quarter  by  meana  of  the  door  or  paaaage, 
Mr  are  they  other wiae  connected  with  the  apartments  or  the  ap- 
pdlant  than  being  under  aome  of  the  rooma ;  the  entrance  into 
Ihem  being  through  the  door  of  the  adjoining  building,  in  which 
ki^her  officers  have  apartmenta.    The  part  uaed  by  the  appel- 
^ Win  every  reapect  aeparate  and  diattnct  from  the  reat,  there 
k>C  BO  communication  between  it  and  any  other  apartmenta, 
^  die  outer  door  above-mentioned  leading  only  to  the  appel- 
^'<  qmrtments,  and  being  aubject  to  hia  control ;  except  that 
kitoce-house  and  adjutant^  quarter  are  under  two  of  the  rooms 
i  the  colonel's  quarter ;  and  except  the  office  being  public  for 
k  duties  of  the  service  at  such  hours  as  the  commanding  officer 

^At  the  time  of  fitting  up  the  building,  chaira,  tablea, 
o -tea,  and  the  usual  barrack  furniture  were  supplied  by  the 
^n ;  beds»  and  the  reaidue  by  the  appellant,  llie  appellant 
I  liable  to  be  ordered  elaewhere  upon  aervice  at  any  moment  at 
httiire  of  the  Crown.  In  1799  be  waa  ordered  and  Went  to  the 
V«  On  that  occasion  the  command  devolved  to  Lieutenant-Colo- 
^Sfttan/,  who  during  his  absence  resided  in  the  apartment  in 
^hich  the  appellant  resided  before  his  departure^  and  which  he 
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returned  to  on  being  again- ordered  to  P*  to  take  the  comnuHid. 
The  question  for  the  Court  was.  Whether  the  appeltaot  were  UaUe 
to  be  rated  in  respect  of  any  part  of  the  premises  ?  If  he  were^ 
the  rates  to  stand :  if  not,  the  rates  to  be  amoided  by  strfldnr 
out  his  assessment.— -Lord  Ellenborough  C.  J.  nov  delirersd 
the  judgment  of  the  Court.  The  question  in  this  case  ia,  Whe^ 
tber  the  appellant  is  to  be  considered  as  an  occupier  of  the 
premises  for  which  he  has  been  rated  ?  [Here  his  Loroshqp  stated 
from  the  case  the  situation  of  the  premises,  and  the  manner  in 
which  they  were  occupied  by  the  appellant  and  his  family.}  Jheae 
apartments  and  premises  appear  to  have  been  put  into  their  pre- 
sent form  at  a  considerable  expence  by  Government,  in  the  year 
180i>  for  the  accommodation  of  the  commanding  officer  of  artil- 
lery at  P.  barracks*  and  the  appellant  has  ever  since  resided 
therein.  Of  the  eight  rooms,  besides  attics,  one  room  is  a  store 
room,  another  a  quarter  for  the  adjutant^  and  a  third  an  office  for 
the  commanding  officer  to  transact  the  business  of  the  r^jmenls 
the  rest  of  the  rooms  and  offices  are  all  devoted  to  the  persomd 
use  and  accommodation  of  the  commanding  officer.  If  Uie  per* 
manency  and  duration  of  the  occupation  and  the  qoanticy  of 
interest  which  the  occupier  has  in  the  subject  of  such  occopatioQ 

Ant€,pll85»      were  not,  as  laid  down  by  BuUerJ*  in  Lord  Butev^  GrimdeB^ 

1  Term  Rep*  S43.,  generally  immaterial,  it  would  still  form  no 
question  in  the  present  instance^  as  the  appellant  has  had  a  leiigi 
and  has  a  still  continuing  occupation  (supposing  him  to  be  in  law 
an  occupier  iat  all)  of  the  subject  for  whicn  he  is  now  rated,  thai 
is,  from  1801  to  the  present  time.  And  the  legislature  contens- 
plated  the  situation  and  ability,  at  the  time,  of  the  party  subj|cctej 
to  this  rate,  which  was  by  the  12th  section  of  the  stat.  4>3J5ttii 
directed  to  be  a  weekly  sura ;  such  sum  imposed  therefore  d 
course  with  a  reference  to  actual  ability  at  the  weekly  or  ocha 
short  periods  at  which  the  rate  is  made,  and  not  as  to  what  i 
might  be  at  any  subsequent  period.  The  principle  to  be  coUecto 
from  all  the  cases  on  the  subject  is,  that  if  the  party  rated  havi 
the  use  of  the  building  or  other  subject  of  the  rate  as  a  men 
servant  of  the  Crown,  or  of  any  public  body,  or  in  any  otbe 
respect  for  the  mere  exercise  of  public  duty  therein,  and  have  n 
beneficial  occupation  of  or  emolument  resulting  from  it  la  an; 
personal  and  private  respect,  then  he  \a  not  rateable.  The  pro 
perty  of  the  Crown  in  the  beneficial  occupation  of  a  subject^  wKe 
ther  he  be  a  civil  officer  of  t^  Crown,  as  in  Lord  Bute^  cshm 
(who  was  ranger  of  the  New  Park  near  Richmondj)  and  in  th 

Ayr*.  SmalU     ^g^^  ^f  jhg  comptroller  of  Chelsea  Hospital,  Eyre  v.  Smailpam 

peace,  ante,  pi.   g  Burr.  1059,  or  as  a  military  officer,  as  in  Hurdis'B  caae.^i 

in  each  case  equally  rateable.  For  in  these  cases  each  of  tfa 
persons  rated  had  a  degree  of  personal  benefit  and  aocooinM 
dation  from  the  property  enjoyed  by  him  ultrd,  the  mere  pubil 
use  of  the  thing ;  ana  which  excess  of  personal  benefit  and  a< 
commodation  ulir^  the  public  usa  may  be  considered  as  so  mttc 
of  salary  and  emolument  annexed  to  the  office,  and  enjoyed  i 
respecj^  of.it  by  the  officer  for  the  time  being.  But  if  the  use  < 
or  residence  upon  the  property  be  eitlier  as  the  servant  of  tt 
Crown  and  for  public  purposes  only,  as  in  Lord  Somern  case,  i 
as  a  mere  public  officer  or  servant,  or  of  any  otlier  deecripticN 

^nie,pl.2io.      such  as  the  swperinteadwcki  o£  the  Philanthropic  Sodetyf 
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ST»IL  S87f  the  trustees  of  a  meeting-house  the  senrant 

at  SL  Luke'h  the  Masters  in  Chancery  in  respect  of  their  public 

oioes ;  in  all  such  cases,  the  parties  having  the  immediate  use  of 

the  property  merely  for  such  purposes,  are  not  rateable;  because 

the  occupation  is  throughout  that  of  the  public,  and  of  whicli  pub* 

he  oocopation  the  individuals  are  only  the  means  and  instruments* 

It  is  aaid  that  if  the  commanding  officer  be  rated  for  the  degree 

of  piivate  accommodation  he  enjoys  in  a  building  of  this  descrip- 

tioi,  why  not  the  soldiers  in  their  barracks  for  the  accommodation 

ihey  enjoy  there  ?    I  am  not  aware  that  private  soldiers  have  any 

axammodationB  in  barracks  beyond  what  are  required  for  the 

nere  ordinary  uses  and  purposes  of  animal  nature,  I  mean  for 

dcepiiig^  and  eating,  and  the  like :  but  if  their  barracks  should 

soopW  evan  them  with  any  accommodation  of  a  beneficial  and 

TuaaUe  and  not  strictly  of  a  necessary  nature,  the  analogy  be- 

tireea  t&e  two  cases  would  rather  afford  perhaps  a  ground  for  in- 

clodmg  them,  under  such  circumstances,  in  the  rate,  than  for 

escJoding  an  occupier  of  the  present  description  from  it.     The 

KauDof  the  thing,  and  the  sound  and  established  construction  of 

the  statute,  subjects  every  person  who  has  the  beneficial  use  of  any 

local  Tiaibie  property  in  a  parish  to  this  species  of  public  con- 

tiihotioD*    The  parish  is  liable  to  be  burthened  with  settlements 

of  them  and  01  their  children:   a  part  of  the  property  ante« 

Gcdeatly  contributing  to  the  poor-rate  is  by  being  thus  built  upon 

aod  appropriated  to  such  public  purposes  effectually  withdrawn 

fi«^  its  liability  to  contribute,  unless  the  nature  and  quality  of 

die  occupation  thereof  restores  and  throws  it  back  again  either 

ia  the  whole  or  in  part  within  the  scope  and  reach  of  this  speciea 

of  parochial  contribution*     And  the  immediate  occupant  has,  in 

^  nothing  to  complain  of;  for  I  believe  it  never  has  occurred  in 

ci^penence  uat  the  quantum  of  the  mere  rate  upon  an  occupier  of 

^kiad  has  exceeded  in  amount  the  benefit  and  advantage  de- 

nvsd  to  him  from  his  occupation*    Whether  the  commanding 

ofioer  could  withdraw  himself  from  the  rate,  by  contracting  his 

<{oeapation  in  some  proportionable  degree  within  the  same  narrow 

linuts  of  mef^ly  necessary  enjoyment  with  the  soldier  in  his  bar- 

neks,  will  be  a  question  to  be  decided  when  it  shall  occur.    It  is 

noogh  for  ua  to  say  at  present,  tliat  upon  the  principles  laid 

down  and  acted  upon  in  tne  cases  already  referred  to,  the  com- 

nnding  officer  in  question  has  such  a  beneficial  occupation  of    . 

^^  apartroeints  and  other  convenienoea  as  to  render  him  rate- 

thkfar  the  same,  and  that  this  rate  of  course  should  stand,  and 

^Tttle  for  amending  the  same  be  discharged* 

^14.  Rex  v.  Aberavon  (a),  M.  T.  4^56. 3. 5  East,  463.  —  D.  «/•  Where  a  corpo- 
'ppsaled  against  a  poor-rate,  and  the  Sessions'  quashed  the  rate,  ntlon  was  seis^ 
«hject  to  the  opinion  of  this  Court  on  the  following  case :  The  *4 '"  ^•f  ®[^ 
pinsh,  town,  and  borough  of  A.  in  the  county  of  G.  are  co-ez-  SUd^^hich 
tensive,  and  have  churchwardens  and  overseers  appointed  in  the  were  stocked 
ttnmion  way.    The  portreeve,  aldermen,  and  burgesses,  some  of  widi  the  cattle 
vhich  latter  reside  in  the  borough  and  parish,  some  in  the  neigh*  o^  ^«  resident 
^hood,  and  others  at  a  distance,  are  seised  in  fee  in  their  ^^l^^^^f 
^^^vporate  capacity  of  certain  inclosed  lands,  to  the  amount  of         suciT'whoalone 
><^  and  they  are  also  in  like  manner  seised  of  2  or  300  acres  of  were'  permitted 

(o)  £ke  Rex  t;.  Sculcoaiss,  anff,  pi.  101. 

o  4f 
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by  the  burgesses  uhindoted  marrii  lands,  called  Ateravon  Manhf  Worth  ion*  an  acre, 
to  claim  siich  ^g^  of  about  100  acres  of  moiuitain,  worth  5$.  an  acre.  The  in- 
"^^'^^i£k!n^  closed  land  is  annoally  parcelled  out  between  the  resident  bur- 
CT^wbowm  *  g^s^y  ^bo  occopj  the  same  as  tenants,  paving  to  the  corpora- 
admitted  to  tion  certain  rents  according  to  the  sise  and  vanie.  These  incloaed 
such  enjoynieiit  lands  are  charged  in  the  rate  to  the  burgesses,  the  renters^  aaocca- 
from  charity;  piers,  in  proportion  to  their  several  rents,  and  as  such  tlMise 
*^  "I^Mw^  burgesses  pay  the  poor-rates,  and  also  the  land-tax,  to  which  the 
oi^tted^  of  inclosed  lands  are  also  rated.  Id  the  poor-rate  the  inclosed  lands 
the  poor-rate ;  are  charged  under  the  title  of  '<  The  Burgesses  ktnd/^  (which 
the  SesdoDs  on  coVers  the  three  columns  in  the  other  part  of  the  rate  reserved  for 
*PP^^f°®  landlords f  tenements^  and  occuDf^rv,)  adding  the  person's  name 
nodce^U^ob-  ^^^™  whom  the  rate  is  collectea,  and  the  ywuatton  of  his  occupa- 
jection  to  the  ^^°>  ^^^  ^^  *"°^  ^^  ^  collected.  The  corporation  hare  not  any 
pariah  officers,  Hve  stock  by  which  they  can  occupy,  nor  any  personal  (diattds, 
and  to  tiie  cor-  except  their  maces  and  halberts*  The  uninclosed  marsh  and 
porationaathe  mountain  have  never  been  charged  to  either  land-tax  or  poor- 
'^nSr'thertwu  ^*^®'  They  are  occupied  as  common  land  by  tlie  individoal  bur- 
41G.S.C.23.  goss^  or  their  widows  who  are  residaits,  and  keep  stock  to 
8.6.  having  '  Occupy  ;  but  those  burgesses  who  have  not  any  stock,  or  are  non- 
^MuAet/therate,  resident,  do  not  receive  any  ben'e6t  from  the  same.  The  bur* 
fi*^  ^^^  ^^  gesses  do  not  permit  any  person  but  burgesses  or  their  widows  to 
firmed  that  or-    cinim  |^  right  of  pasturage  on  these  uninclosed  lands,  but  they 

suffer  by  way  of  charity  and  in  ease  of  the  parish  some  poor 
persons  who  are  residents,  not  being  burgesses,  to  depasture  there. 
Of  those  who  depasture  every  person  occupies  according  to  the 
quantity  of  his  stock,  so  that  one  occupier  may  have  18  head  of 
cattle  and  100  sheep,  there  being  no  limitation,  and  another  not 
more  Uian  one  cow,  or  one  horse,  or  even  one  sheep.     In  the 
poor-rate  in  question  the  uninclosed  marsh'  and  mountain  landb 
are,  as  usual,  left  out.    And  D.  J.  gave  notice  of  appeal  agunst 
the  rate  to  the  churchwardens  and  overseers  of  the  poor  of  the* 
parish,  and  also  to  the  portreeve,  aldermen,  and  burgesses  of  the 
town  and  borough  of  Aberavon^  stating  therein,  as  the  ground  of 
objection,  that  they  bad  omitted  to  rate  the  marsh  and  mountaha 
htnds,   called  Aberavon  Marshes^  and  Aheravon  Mouniisin,  all 
which  said  premises  were  in  the  possession  or  occupation  of  the 
sud  portreeve,  aldermen,  and  burgesses.    This  notice  was  md-^ 
nilttea  to  be  well  served  on  the  churchwardens  and  overseers  a£ 
the  poor,  and  on  tlie  portreeve,  addermen,  and  two  of  the  prin* 
cipal  burgesses  in  their  corporate  capacity ;  but  the  majority  of 
the  resident  burgesses  and  other  persons  who  were  occupiers  of 
the  said  uninclosed  lands  were  not  served,  and  a  ninnber  of  omW 
dwelling  burgesses  within  the  county  and  jurisdiction  of  the  court 
were  not  served.    On  the  hearing  of  the  appeal  the  questknia 
before  the  Court  were,  first,  Whether  these  uninclosed  taiule 
should,  under  the  circumstances  of  the  occupation,  berated  at  all  P 
secondly.  Whether,  if  they  were  rateable,  the  portreeve,  alder^ 
men,  and  burgesses  were  to  be  considered  as  occupiers,  and  to  bo 
rated  as  such,  and  notice  of  appeal  to  them  in  their  oorponite 
capacity  to  be  deemed  sufficient?  or.  Whether  theiseveral and 
respective  burgesses  and  other  persons  idio  were  the  actnid  occa-> 
piers  were  not  the  persons  to  be  rated,  and  that  in  proportion  tic» 
their  respective  stocks  ?  And  if  such  persons  were  to  be  rated. 
Whether  the  Court  could  quash  or  amend  the  rate  without  sucik 
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penoDi  fint  haTing  notice  under  the  ftat.  of  the  41  G.3.  c.  29.  §  6< 
vluch  tbev  had  not  ?  —  Lord  Ellemborovgh  C.  J.  The  caie  is 
raj  loosely  and  inaccorately  drawn.  We  ought  to  have  the  right 
of  eojoyment  more  distinctly  stated.  It  does  not  appear  whether 
tbebuigenes  who  turned  stock  on  the  common  did  so  in  right  of 
thdr  franchise,  or  by  permission  of  the  corpocate  body»  I  own  I 
kve  great  difficulty  in  deciding  that  a  person  who  has  a  mere  per- 
rmm  to  turn  his  cattle  on  another's  land  is  rateable  as  an  occu» 
pier.— GftosE  J.  The  questions  put  at  the  end  of  the  case  might 
be  Terj  proper  to  be  considered  by  the  Sessions ;  but  that  is  not 
the  proper  rorm  of  drawing  up  a  case  for  the  opinion  of  this  Court* 
We  esD  only  say  whether  the  Sessions  have  done  legally  in  quash* 
u^  the  rate.  —  Thr  Court  then  seemed  inclined  to  send  the  case 
Mck  to  the  Sessions  to  be  restated ;  but  after  some  further  con- 
ndtatioB  on  the'  bench,  Lord  Ellenborouoh  C.  J.  said,  on 
fwber  consideration,  I  think  we  may  deal  with  the  case  as  it  is. 
Here  k  a  large  track  of  property  producing  profit  which  is  liable 
to  be  fated,  and  no  person  is,  in  fact^  rated  for  it.  This  property  is 
SKtedto  belong  to  the  corporation,  and  it  may  be  doubttiil  whether 
tbe  occupation  shown  be  their  occupation  or  that  of  indiTiduals. 
Under  these  circumstances  I  cannot  say  that  the  Sessions  have 
dooe  wrong  in  quashing  the  rate.  The  rate,  therefore,  is  quashed 
because  no  person  has  been  rated  for  property  which  ought  to 
bire  been  rated.  —  Per  Curiam  :  Order  of  Sessions  confirmed. 

315.  Rex  y.  Cunninghaniy  Af.  T.  45  G.  3.  5  EoMtf  ^1B.  —  Upon  Iron  minw  ve 
(be  appeal  of  C  and  others,  iron  masters,  against  a  rate  made  for  ^^^  rateable  u> 
thercUef  of  the  poor  of  the  parish  of  B.  the  rate  was  confirmed,  *^%7ind^^^ 
object  to  the  opinion  of  this  Court  on  the  following  case :  C.and  ^i^' conjointly 
Co.,  who  are  leasees  and  occupiers  of  a  large  tract  of  land  in  the  with  coal  mines, 
fnitb  of  B.i  and  of  several  mines  of  iron  ore  and  coal  under  the  the  coal  whereof 
woe,  were  assessed  in  the  rate,  as  follows :  <*  For  the  farm  and  ^^  ^'^^  ^V 
"  IsMh  32/.     For  the  iron  and  coal  mines  70/."     The  iron  ore  and  U^i'V"7h1^*'*® 
coal  vhich  they  raise  is  applied  solely  to  the  manufacturing  of  ^^^  uM^in^ 
iTOD  w  furnaces  built  for  that  purpose*  part  of  which  is  raised  smelting  the 
ttsder  the  farms  and  lands  rated,  and  part  under  the  mountains,  iron,  tiie  order 
Cand  Co.  objected  to  the  rate  on  the  following  grounds  :  First,  of  Sessions  con- 
Tbat  bartng  been  charged  for  part  of  the  surface,  they  ought  not  ^^„^^ 
to  be  separately  charged  for  minerals  under  that  surface.    Se«  with^taacer- 
«ondly,  That  iron  mmes  are  not  assessable  to  the  poor's  rate,  taining  the  pro. 
Tluidly,  That  the  coal  itself,  being  raised  for  making  iron,  is  also  portion  at  which 
Pliable  to  be  assessed.  —  Lord  Ellbnborough  C.  J.,  said,  that  ^^^  "^J!^^' 
It  unlikely  they  would  contend,  and  that  with  success,  that  iron-  ^^  quashed, 
loioet  were  not  rateable :  and  that  though  the  coal-mines  were 
^"fiMlk  (concerning  which  it  could  make  no  diiference  whether 
^  coal  were  wttd  by  the  owner  to  another  who  used  it  in  an  iron- 
^oondry,  or  whetherhe  applied  it  himself  to  the  like  purpose),  yet 
^grated  conjointly  with  something  else  which  was  not  rateable, 
ind  tbe  Court  here  having  no  means  to  ascertain  the  several  pro- 
pMoDs,  so  as  to  rectiAr  the  excess  of  the  rate,  they  coula  do 
nothiDg  else  than  quash  the  order  of  Sessions,  which  had  confirmed 
^  rate  generally,  such  order  being  at  all  events  wrong.     And  as 
^  order  of  Sessions  was  certainly  wrong  in  afiirming  the  rate  so 
^^^used,  there  was  no  objection  to  quash  it.  — >  Order  of  Sessions 
()Wbed. 
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imMeaooriw.  210.  Rex  ▼•  Waiton  (a),  M.  7.  45 G.S.  S  Eaa,  iM.—J.  W. 

nOm&wmMis-  appealed  to  the  Quarter  Setstoos  lor  that  borough  agaioat  a 

Lui^^hidi  bw  P**®'**  '***»  becauBC  H^  T^  and  G-  were  not  rated  for  oettata 

tberaa^wm  common  hinds,  called  the  MM  Common  and  PiUtf  situate  in  the 

amuudly  meted  parish  of  Si.  M^  in,  over»  and  upon  which  said  lands  die  said  jET* 

out  under  their  T.9  and  0««  have  certain  commoBable  rights  for  feeding  and  depa^ 

coDtrolbyeleet  turing  their  cattle*  according  to  the  custom  of  the  said  common 

jQiy,  anoidiiig  ^^  comaaon  lands,  according  to  their  respective  rights  as  coan- 

itiDt,  to  wch  nioners  using  the  same  ;  and  which  said  lands»  so  called  tke  Mill 

of  the  resident  Common  and  Pitts  as  aforesaid,  are  in  the  respective  occupation 

borgeaiee  who  of  the  said  H.,  T^  and  G.t  for  the  purpose  of  enjoying  the  said 

cfaote  to  ttock  comm<mable  rights,  and  from  which  they  actually  do  derive  a 

^'""^19*'^  local,  visible,  and  bene6cial  advantage,  by  stocking,  using^  and 

to  ouS  of  die  feeding  the  same  with  their  commonable  cattle  respecttveW,  and 

other  burgeflMs  therefore  ou^ht  to  be  rated  for  the  same.    Upon  hearing  tais  «p- 

who  did  not  peal  the  justices  con6naed  the  said  rate,  stating  the  foUowtng  case 

'^'^ '  ^^-^  -  ^'  ^®  opinion  of  this  Court :  That  the  mayor,  aldenneB,  and 

thattiiebiiipM-  largesses  of  the  borough  of  Huniinedon  are  the  owuera  or  pro- 

cswhoioitock-  .«          J*      ^  •     1      ®  *       M.      ^i^j      •*!-•     ^u         -J  ■-        "^L 

ed  were  lenaius  pnetors  of  certain  large  tracts  of  land  within  the  said  boroiiigfa, 

mctmmoHtii  used  as  a  common  of  pastore,  and  stocked  by  such  reudent 
the  lands  so  oc-  burffesses  of  the  said  borough  in  right  of  their  borgerahqp6  as 
c^iedbytbon,  fhiidc  proper  to  stock,  according  to  a  stint  annually  fixed  by  the 
and  as  such  oe-  leet  jury,  who  are  burgesses  of  the  boroueh,  under  the  coatrol 
liiSirto^  of  the  mayor  for  the  time  being ;  part  <tt  which  lands,  nameijy 
rated  Ibr  the  the  MiU  Common  and  Pitts  mentioned  in  the  notice,  are  in  the 
same.  E?"^^  ^  ^'  ^'*  ^^^  P^^  ^  other  parishes  in  the  said  borough. 

(a)  See  Rex  v.    That  no  part  of  the  said  common  was  ever  assessed  to  the  poor's 
Tewkesbury,      rate.    That  there  are  about  80  resident  burgesses  who  haverig^its 
R^ '  P^*^'       of  common,  some  of  whom  stock  to  the  full  of  their  rights,  others 
ftc-^ofSudbuiy,  PfUTtially,  and  some  do  not  stock  at  all;  but  in  the  latter  c^ie. 
poa,  pi.  244..  '  receive  an  annual  payment  of  19tr.  4d.  in  lieu  thereof,  which  is  |Mdd 

by  those  who  do  stock.     That  the  said  H^  T.,  and  G^  the  per- 
sons named  in  the  notice  of  appeal,  are  bui^esses,  having  ri^hc 
to  stock  the  common,  and  who  did  stock  in  the  course  of  the 
year  18M.— ErxENBoaoDGft  C.  J«    The  whole  cloud  which  has 
been  cast  over  the  case  arises  from  a  misconception  of  the  natore 
of  the  property  occupied  by  these  persons.  It  has  been  resenobJeci 
to  an  incorporeal  hereditament;  but  it  is  no  such  thing.     The- 
corporation  are  the  owners  in  fee  of  the  land,  and  they  dole  i^ 
out  annually,  according  to  the  custom,   to  certain  of  the  bur- 
gesses ;  such  of  them  as  take  it  paying  a  certain  sum  to  those 
who  do  not  turn  on  any  stock.    Then  when  the  number  of  per« 
sons  who  stock  it  is  ascertained,  what  is  there  to  distinguish  thcem. 
from  other  tenants  in  common  ?   Each  of  them  might  mjiin^-^iy^ 
trespass  for  an  injury  done  to  his  occupation  in  otpamon.     It  Iuks 
been  decided  that  a  common  in  gross  is  a  tenement,    and    ia. 
should  seem  from  thence  to  follow  that  it  is  rateable :  but  withotse 
considering  that,  this  case  steers  clear  of  all  difficulty ;  for  I  do 
not  consider  this  as  an  incorporeal  hereditament,  but  as  a  co«w. 
poreal  tenement,  of  which  the  several  burgesses  who  stock  «s^ 
tenants  in  common.    And  we  cannot  say  that  an  enjoyment    oC 
land  which  is  of  such  value  as  that  those  who  do  not  actiMfclly 
^oy  it,    but  who  might  if  they  so  pleased,  are  entitled  to     ^. 
compensation  from  those  who  do,  is  not  something  which  is  rs 
able ;  and  being  rateable,  it  must  be  rated  in  the  hands  of  tin 
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iijio  ba?e  theji^eficial  pbesenkm  of  it«-«-  Qbosb  J.    11ii<  i«  in 
truth,  a  anestion  whether  the  occupiers  of  land  are  rateable  for 
that  land.    The  portion  of  each  it  indeed  anudl,  but  that  can 
make  no  difference.    This  is  common  land  belonging  to  a  cor- 
poration, who  deal  it  out  annually  amongst  certain  of  the  burgesses, 
aod  when  they  are  ascertained,  they  are  tenants  in  common  of  the 
hud.    Then  have  they  any  thing  worth  rating  ?  It  is  stated,  tliat 
there  are  80  in  number  of  them,  and  that  each  of  those  who  do* 
oot  stock  receives  annually  19tr.  4</.  in  payment  from  those  who* 
do.  This  shows  that  those  who  do  stock  have  a  beneficial  enjoy- 
meot  of  the  land,  for  which  they  think  it  worth  while  to  pay  so 
much.— Lawbbnce  J.    This  is  the  case  of  certain  persons,  who, 
haviif  ,  as  I  understand  the  case,  the  exclusive  enjoyment  of  land 
ibrayear  for  the  purpose  of  turning  on  their  cattlCf  are  to  be* 
Gontidiered  as  tenants  in  common  of  it*    The  corporation  are  the' 
onm  of  the  land ;  the  burgesses  it  seems  are  by  the  custom* 
entitled  to  have  it  divided  amonffst  certain  of  them  every  year, 
acoofding  to  a  certam  stint  settled  by  the  leet  jury :  when  it  is 
10  meted  out  to  them,  they  are  tenants  in  common.    I  think  it 
would  be  very  difficult,  amr  the  land  was  so  meted  out,  to  sa]r 
tbat  the  corporation  could  maintain  trespass  for  any  injury  done 
on  the  land  to  the  rights  of  these  persons;   because  if  that 
were  80,  it  would  show  that  the  corporation  were  in  the  occu- 
pation of  iu    For  as  I  said  before,  trespass  can  only  be  maintained 
hy  those  who  are  possessed  of  the  land.    But,  according  to  what 
1  collect  from  this  case,  the  resident  burgesses  are  the  occupiers* 
—Lb  Blanc  J.    It  appears  that  there  is  a  large  track  of  com- 
iBonable  land,  yielding  profit,  and  the  objection  made  is,  that  the 
commoners  by  whom  it  is  stocked  have  not  been  rated  for  it. 
Ihen  how  docs  the  case  stand  ?  The  corporation  are  the  owners 
^iL  How  is  it  enjoyed  ?  Not  by  the  corporation  as  a  body ;  but  it 
aevery  year  meted  out  by  them,  according  to  the  custom,  amongst 
certaia  of  the  burgesses,  by  whom  it  is  to  be  enjoyed  for  one 
year.    It  appears  from  hence,  that  the  fee  is  vested  in  the  cor* 
pontioD  for  the  benefit  of  the  resident  burgesses.    It  is  meted* 
OQt  annaaliy  to  such  of  these  as  choose  to  stock,  and  those,  who 
do  not,  receive  a  compensation  from  the  rest.    Those  persons 
then  are  the  actual  occupiers  of  it.    It  is  improper  therefore  to 
call  it  a  right  of  common ;  because  it  is  holden  in  fee  by  the> 
€oq>oration  for  the  benefit  of  the  resident  burgesses.    The  cor- 
mtion  themselves,  as  a  corporation,  have  no  benefit  from  the 
W,  but  the  resident  burgesses  to  whom  it  is  meted  out  annually 
hy  the  leet  jury.    This  view  of  the  case  avoids  the  difficulty 
<^tted  in  the  argument  of  rating  persons  having  a  right  of  common 
'Qonii^  into  several  parishes :  foMhis  is  a  case  of  persons  having 
tti  equitable  right  to  the  land,  the  fee  of  which  is  vested  in  the 
corporation  for  their  benefit.  —  Per  Curiam  :  Let  the  rate  be  sent' 
hack  to  the  Sessions  to  be  amended  by  the  insertion  of  the  bar- 
genes  occupying  the  land. 

W.  Rex  v.  Maddermarkei^  H.  T.   45G.S.    6  £W,  182. —  Under  a  local 
•d.  &  appealed  against  an  assessment  of  100/.  stock  charged  upon  act,  lo  Ann. 
her  for  the  relief  of  the  poor ;  and  the  justices  allowed  the  ap-  ^'  ®*  ^^  rating 
peal,  subject  to  the  opinion  of  this  Court,  on  a  case  which  stated  ^^l}^ 
in  substance,  that  the  appelant  was  assessed  for  100/.  stock,  or  p^*^  in  Nor^ 
personal  property  cliargcd  upon  he/  by  a  rate  duly  made  and  wick  for  lands, 


atodttorfundtf 
which  are  no 
more  than  per- 
petual annui- 
ticfly  the  princi- 
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Ac  stock  and  aUowed  for  the  relief  of  .the  poor  of  the  parish  ^f  Si*  «/.,  hy 
penonal  otatea  virtue  of  a  local  Statute  of  the  IQ  Ann.  c.  6.9  which  enabled  the 
inthe  parufa,  churchwardens  and  overaeers  of  the  poor  of  the  said  parish,  upea 
o^ttAraT^  the  authority  of  a  certain  warrant  framed  in  the  words  of  the  said 
are  not  liable  ACt,  *^  to  rate  and  assess  the  sum  (of  1S7/.  11««  lOtL)  on  the  in- 
to be  imted  for    ''  habitants  and  on  every  parson  and  vicar,  and  on  all  and  every 

'  the  occupiers  of.  lands,  houses,  tenements,  tithes  impropriate, - 
f  appropriation  of  tithes,  and  on  all  persons  having  and  using 
f  stocks  and  personal  estates  in  the  said  parish  (of  Sim «/.),  or 
^  having  money  out  at  interest^  in  equal  proportion  as  near  as  msj ' 
i  be  according  to  their  several  and  respective  values  and  estates." 
pal  of  which       And  on  hearing  the  said  appeal  it  appeared  to  the  said  Court  that 
^^'^JJ^T^^^    ever  since  the  passing  of  the  said  statute,  lands,  houses,  tene- 
hold^i^        ments,  stocks,  and  personal  estates  within  the  said  city  and  county, 
government,       <^^  money  out  at  interest  as  well  toitkout  as  mthtn  Ike  said  city 
though  icdeem-  and  county ^  of  the  respective  inhabitants  within  the  several  parities 
able  at  the  plea-  of  the  same,  have  been  constantly  assessed  to^  the  poor*a  rates 
sure  of  the         according  to  the  circumstances  of  such  inhabitants.    That  the 
^'^*  appellant  had  not  any  stock  or  personal  estate  in  the  said  parish 

Off  i$^  «/.,  or  in  any  other  parish  or  hamlet  within  the  said  city  and 
county  of  iV.,  nor  had  any  money  out  at  interest  on  real  or  per- 
sonal security ;  but  that  she  was  possessed  of  money  vested  in  the 
pubticjundsf  or  on  government  security ^  and  then  standing  in  her 
name  in  the  books  of  the  Governor  and  Company  of  ike  Bank  ^ 
England,  in  ike  5  per  cent.  Bank  Annuities:  ancf  therefore  the 
appellant  admitted  that  the  said  assessment  was  just,  if  the  said 
last  mentioned  money  was  liable  to  be  rated.  And  the  said  Court 
being  of  opinion  that  money  vested  in  the  public  funds  or  on 
government  security  was  not  by  virtue  of  the  aforesaid  act  liable 
to  be  rated  to  the  relief  of  the  poor,  aUowed  the  said  appeal,  and 
relieved  the  said  A.  S.  from  the  said  assessment  of  lOOl.  stock, 
charged  upon  her  by  the  said  rate.  —  Ellsnborougu  C.  J. 
Money  out  at  interest,  however  the  lender  may  stipulate  not  to 
call  for  the  principal  for  a  given  period,  is  still  slIoou  of  money, 
with  forbearance  for  a  certain  time.  It  implies  that  the  principal 
ia  to  be  repaid  at  some  time  or  other,  when  the  lender  will  be 
entitled  to  receive  it  as  moneys  and  not  a  substitute  for  the  piin- 
einal  in  a  mere  annuity.  But  with  respect  to  stock,  the  paymeot 
01  the  principal  can  never  be  compelled.  All  that  the  goveni- 
,  ment  engage  for  is  a  perpetual  annuity,  redeemable  at  their  own 
will  and  pleasure.  In  a  case  of  this  sort  we  can  only  be  guided 
by  the  plain  sense  of  the  toord!»  used  by  the  legislature.  We  are 
upon  the  construction  of  the  positive  letter  of  the  statute.  It  ia 
admitted  that  if  this  species  of  property  do  not  come  within  the 
words,  having  **  money  out  atmnterest"  it  does  not  fall  witbin 
any  other  description  of  property  directed  to  be  rataL  Then 
can  we  say  that  stock  is  *^  money  out  at  interest  ?"  Money  oat  sit 
interest  must  mean  that  which  is  capable  of  being  recalled  at  some 
time  or  other ;  money  which  may  or  may  not  be  out  at  interett^ 
and  is  only  rateable  when  so  used.  Is  that  at  all  applicable  to  the 
funds  where  the  whole  principal  money  is  sunk  in  an  annuity  and 
cannot  be  recalled,  though  in  this  stock  parliament  have  reaerved 
a  power  of  redemption  ?  If  tliis  then  be  not  rateable  within  the 
particular  local  act»  neither  is  it  rateable  within  the  stat.  45  £2». 
c.  2«  (the  only  other  statute  .by  which  it  could  be  taxable)  not 
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being  locd  visible  propertj  within  the  parish.  It  is  not,  therefore^ 
rateable  under  eitlier  statute.  —  Grose  J.  Both  the  local  act 
asd  the  stat  43  Eli%,  are  very  particular  in  enumerating  different 
ipedeB  of  property  subject  to  be  rated.  That  this  is  not  within 
anj  description  of  property  mentioned  within  the  parish  is  clear ; 
tsd  tiie  only  question  is,  Whether  it  must  be  considered  within 
Ae  description  of  money  out  at  interest  f  But  that  does  not  mean 
money  vested  in  annuities,  but  money  lent,  of  which  the  lender 
aiaj  recsl  the  principal,  and  the  borrower  is  bound  for  the  repay- 
meot  of  it  It  is  not,  therefore,  within  any  of  the  descriptions  of 
property  which  the  lesislature  have  particularised.  And  it  is 
Bore  probable,  if  they  had  meant  to  have  rated  stocky  they  would 
hsTe  named  it  in  terms,  as  they  have  done  other  things.  —  Law- 
mcK  J.  If  ability  alone  were  the  criterion  of  rating,  all  per- 
1008  vould  be  rateable  in  respect  of  their  property  whether 
MBj  and  visibly  situated  withm  the  parish  or  not :  but  it  has 
been  determined  again  and  acain  that  a  person  can  only  be  rated 
for  local  visible  property  within  the  parish.  The  appellant  was 
therefore  not  rateable  under  the  general  law ;  and  for  the  reasons 
Kited  by  my  Brothers,  1  am  of  opinion  that  she  was  not  rateable 
fat  her  stock  as  for  money  out  at  interest.  <— •  Order  of  Sessions 
ooofimied. 

918.  Rex  V.  Bedworth^  E.  T.  47  G.  S.  8  East,  SS7.  —  J.  W.  ap-  Where  a  cool 
peiled  against  a  poor  rate  for  B.,  in  which  he  was  assessed  for  a  ™"^  becoming 
coUieiy,  as  of  the  annual  value  of  fiOtf.  at  81.    The  Sessions  ^^JStolU** 
uBcoded  the  rate  by  striking  out  such  assessment  upon  him,  sub-  ^^^led,  theles- 
ject,  ^c.    W.  appealed  against  the  rate,  on  the  ground  that  long  tee  Is  no  longer 
before  and  at  the  time  of  making  the  rate,  he  had  ceased  to  work,  liable  to  be 
occnpy,  or  enjoy  the  colliery,  and  therefore  was  not  liable  to  be  '***^  '"^li*^ 
rated  for  it.  That  hj  a  lease  made  16th  of  January  1777,  the  go-  *'"*'*3i^2r 
nrnors  of  an  hospital  at  B.,  demised  all  the  mines  of  coal,  &c.  ^Tbe  still 
Ijingander  the  lands  therein  described  in  B.^  for  42  years ;  at  the  bound  by  his 
dear  yearly  rent  during  the  said  term  of  200^.  at  the  least,  and  in  oorenant  to  pay 
>H  erents,  whatsoever  the  state  of  the  said  mines  might  at  any  ^^  '^5  ^^^V7' 
time  be,  and  whether  any  of  the  coal,  &c.  should  be  gotten  or  J^J^^^^* 
not.    That  «7.  W»  entered  upon  the  mines  and  continued  to  work  ^|^  tbelntne 
the  same  till  the  1st  of  May  1804;  at  which  time  all  the  coals  is  itself  pro- 
within  them  were  exhausted  and  worked  out,  and  the  mines  ceased  ductive 
to  be  worked.     That  during  the  times  the  mines  were  worked,  •ltl»»g'>  >'  *» 
/.IT. was  rated  for  the  same,  in  some  vears  at  a  much  larger  T^'^tli* 
ttouDt  than  20(tf.   That  from  the  time  of  his  ceasing  to  work  the  \^^  after 
lid  mines  he  was  not  rated  till  the  making  of  the  present  rate.  —  deducing  the 
^  Court  thought  it  unnecessary  to  hear  counsel  in  support  of  proportion  of 
the  amended  rate :  and  after  Rex  v.  Parrott  (a),  had  been  referred  •^  grossralue 
to,  Ellsnborough  C.  J.  said ;  in  that  case  the  subject  matter  Jl^jJto"^ 
ttstlf  was  profitable,  and  produced  value  to  the  owners,  though  owner, 
the  iomiediate  occupiers  derived  no  profit  from  it ;  all  the  net  pro-  f^^Anu  pL909. 
fits  of  the  mine  being  absorbed  by  the  sixth  part  of  the  gross  va-  ' 

loe  which  they  had  covenanted  to  pay  to  the  owners.  But  here  the 
mine  is  itself  exhausted,  the  subject  matter  of  profit  is  gone,  al- 
though the  rent,  which  was  no  doubt  calculated  upon  the  proba- 
ble avera)^e  produce  during  the  whole  term,  be  still  payable.  The 
failure  of  the  coal  will  not  discharge  the  lessee's  covenant  to  pay 
'CDt :  perhaps  he  may  have  calculated  upon  that  event ;  and  may 
have  received  during  the  former  part  of  his  term  an  adequate 
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value  from  the  then  produce  of  the  mine  to  compensate  the  conti- 
nuance of  the  rent  to  the  end  of  the  tenn*    Bik  with  respects 
the  parish  he  is  only  rateable  for  the  concurrent  value  daring  the 
period  for  which  the  rate  is  made ;  and  i^ien  the  thing  whioi  he 
occupies  no  longer  affords  any  such  concurrent  value,  the  tobject 
matter  of  the  rating  is  gone.  ^-  Amended  rate  confirmed. 
The  owners  of        219.  Rex  t.  Jones,  T.  T.  47  G.  S.  8  East^  451.  —  The  defeid- 
packet  boats       ants  appealed  against  a  poor  rate  for  //.,  in  which  ^  Qqitak 
employed  under  u  Jones"  was  rated  "for  his  packet,  at  2S0t  —  6/.  &."  and  three 
teiSwith  Ae"*   ^^^^  defendants,  captains  of  packets,  were  respectifelj  rated 
post  masters  in    ^^^  fo^  ^^  packet,  in  the  same  sum.    Rate  confirmed,  Bobject, 
carrying  the        &c.    The  appellants  have  all  houses  at  H.,  where  their ftmilieiit 
mails,  &c.  be^     present  resiae.  The  packet  boats  are  registered  in  the  port  of  B., 
twwn^^kead  ^u^  g^^  employed  in  the  service  of  government  to  carry  mail8,&c 
iSbleb  rSpwt  *>etween  H.  and  D^  for  which  the  af^ellanto  rec«ve  rcipectitelj 
oftheproBts      ^  commanders  an  annual  allowance  or  sakury  from  goveromentf 
accruing  to        but  which  does  not  equal  the  expences  of  the  packet ;  hot  they 
tbem  from  the    have  permission  to  carry  on  board  Uieir  packet  passeneers,  te. 
carriage  of  pas-  whereby  they  make  annual  profits^  which  do  not  average  less  than 
lui^e'kisuch  *^®  *^™  ®^  which  they  are  rated.  It  also  appeared  as  the  ca«e  wu 
bo^to  be  rated  Stated,  that  the  packets  were  not  the  property  even  pro  tempore 
for  the  same  in   of  the  crowB,  but  belonged  to  the  respective  appellants,  who  it 
the  parish  of       their  oWn  expence  provided  and  kept  them  in  repair,  and  engaged 
Ho^^eadwhert  them  in  the  service  pf  the  post  office  on  certain  terma.— ttrf- 
2fc  md^m"   ^^^^  ^^  support  of  the  order  of  Sessions,  relied  on  Bfs  ▼• 
and'to  which       ^hite  (a),  where  it  was  decided  that  ships  were  rateable  in  the 
the  boats  sail,      port  to  which  they  belonged.  —  Parit  snA  Abbott,  conti)i,  tint 
where  they  are    contended  that  the  case  of  Rex  v.  White^  so  iar  as  respected  the 


repaired,  and  general  question  of  the  rateabiiity  of  shipping,  had  been  shaken 
w^^aaej  »»  ^^  ^-  Liverpool,  H.  T.  S8  G.  S.  and  Rex  v.  ColUsw,  E.  T. 
uin^t receiT.  43 G. 3.;  though  the  point  was  not  expressly  decided; --bat 
able  and  is  col-  Lawrsnce  J.  observed,  that  both  these  cases  were  defectivdy 
lactod,  though  stated*  and  did  not  raise  the  general  question ;  and  that  the  Court 
S2r*«Shlr  ^^y  decided  there  that  a  person  not  inhabiting  within  a  ptnA 
taM  in  another  ^^  ^^^  rateable  there,  merely  hecause  he  had  a  ship  regisrtcred 
MJnu  pi  199  *^  ^^^  *°^  'y*°P  there  at  the  time.  —  They  then  argued  gene- 
^        *•     '  rally  that  this  species  of  property  was  not  rateable.— Eimkso- 

ROUGH  C.  J.  I  cannot  distinguish  this  from  the  case  olRe*^' 
White,  and  unless  the  Court  felt  themselves  pressed  to  saffender 
the  authority  of  that  case,  these  packet  boats  must  be  held  to  be- 
rateable.  It  is  objected,  that  they  are  not  permanently  local  pro- 
perty in  the  parish  of  H.,  and  that  no  profit  is  made  of  uiem 
there.  But  the  inchoate  act,  which  is  to  earn  the  profiti  b^^ 
there ;  and  therefore  there  is  a  part  performance  witnin  the  ptfiv 
of  that  which  is  to  make  tlie  profit  by  the  use  of  the  property  m 

auestion.  The  boats  are  laid  up  there  ;  they  are  repaired  there; 
le  owner  dwells  there ;  they  yield  profit  there ;  for  the  paaffg^^ 
money  of  the  voyage  from  D.  is  actually  earned  there,  and  tbiit 
of  the  voyage  from  //•  to  D.  is  at  least  begun  to  be  earned  in  ^ 


is  contended  it  ought  to  be,  local  visible  property  in  the  panih ; 
that  it  yields  some  profit  there  cannot  be  doubted ;  and  the  owner 
resides  in  the  same  parish.     This  brings  it  completely  withia  the 

22 
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Me  case :  and  if  tbe  extent  of  the  vo]rtge»  and  the  length 
of  tine  duijog  which  the  vewel  is  abaent  from  its  own  port,  could 
stall  varj  the  conaideration)  thcae  circumatancea  are  more  in  fa- 
vour of  the  rate  in  the  preaent  caae.    But  independently  of  the 
aothoritj  of  that  decision,  I  think  it  reata  upon  aound  reason ; 
for  the  posseaaion  of  such  a  Yesael  within  the  pariah  by  an  tnAa- 
UUttd  actualJy  reaiding  there,  and  making  profit  of  it,  conatitutea 
lomoch  of  his  local  ability  to  contribute  to  the  maintenance  of  ' 
the  poor  of  the  parish*  under  the  description  in  the  atatute  of 
£im«<iL— Lawrjbnce  J.  The  caae  of  Res  t.  FTAiVe  rules  the  pre* 
not  case,  and  unleaa  we  are  prepared  to  overturn  that,  we  cannot 
do  otfaenrise  than  confirm  the  rate  before  ua.    (Hia  Lordship  then 
adverted  to  the  caaea   of  Rex  v.  Zdverpool  and  Rex  v.  White^ 
beforeBentioned,  gave  aeveral  reaaona  why  theae  packeta  could 
Dotbeconaidered  aa  the  property  of  government,  and  concluded 
sifofloirs:)  Then  it  is  argued  that  this  ia  not  local  visible  pro« 
(wrtjr,  producing  profit  within  the  pariah ;  the  caae  however  atatea 
tiuu  the  boata  are  built  and  repaired  at  H.;  that  the  masters  live 
there,  and  there  hire  the  crewa.    There  are  no  other  placea  be- 
ades  H.  and  D.,  to  which  it  can  be  pretended  that  theae  boata 
beioog :  but  though  there  were  the  aame  poor  lawa  in  D.  aa  here, 
I  do  not  see  how  the  boats,  under  these  circumatancea,  could  be 
nted  there :  thoudb  even  that  would  only  affect  the  quantum  of 
tkrate.    It  is  said,  however,  that  to  make  property  rateable  in 
toj  parish,  it  must  be  permanent  in  that  parian,  and  produce  pro* 
fit  theis ;  and  that  this  property  ia  only  made  productive  by  going 
<nt  of  the  parish.     The  same  argument,  however,  applied  with 
e<pial  force,  in  the  case  of  Rex  v.  Wkite^  where  it  was  overruled. 
But  why  may  not  this  property  be  said  to  be  productive  in  the  pa- 
nib?   The  contract  for  the  passage  money  from  H.  to  D.  is 
nnde  at  H. ;  and  there  ia  an  inchoate  inception  of  the  voyage 
dieie:  and  that  from  D.  ia  actually  paid  at  i/.,  where  the  con- 
tract is  completed.    At  any  rate,  however,  thia  objection,  if  it 
could  have  place  at  all  under  theae  circumstances,  would  only  go 
to  the  quantum;  though  at  present  I  think  the  boats  woula  not 
bemteable  at  all  in  2>.-^Ls.  Blanc  J.  I  am  of  opinion  that  these 
boats  are  local  visible  property  in  the  parish  where  they  are  rated. 
Tberate  is  made  on  the  persons  inhabiting  within  the  parish,  in 
ittpect  of  the  packet  boats  there  belonging  to  them :  and  the 
^y  qaestion  is,  Whether  this  be  that  sort  of  property  for  which 
^parties  are  liable  to  be  rated?    The  case  or  Rex  v.  While  de- 
tcnoiiied  that  the  owner  was  liable  to  be  rated  for  a  ship  in  the 
pvidk  to  which  it  belonged,  and  where  he  himself  lived.    In  this 
^^  I  nuist  consider  that  the  packet  boats  are  the  property  of  the 
appellants,  because  they  build  and  repair  them :  it  is  part  of  their 
f^^eetive  capitals  invested  in  shippmg.     The  registry  acts  have 
BO  bearing  upon  this  case.    The  only  argument  which  has  ever 
^  drawn  from  them  is,  that  they  require  that  a  ship  should  be 
'Vistered  at  the  port  or  place,  at  or  near  which  the  owner  lives ; 
*od  therefore  that  the  registry  in  any  port  was  to  be  taken  as  an 
indication  of  the  owner's  residence  tnere.    But  here  it  expressly 
appears  that  these  boats  are  the  property  of  the  appellants,  who 
reside  m  the  same  parish  from  whence  the  boats  sail,  and  to  which 
|bey  return.    The  contract  which  the  appellants  have  entered 
into  wiUi  government  for  carrying  the  mail   cannot  differ  this 
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{h>m  the  dMe  of  any  ordinary  conlnct  (or  the  carria«  af  Ae 
goods  or  peraons  of  any  iadividuaU.    Govenunent  indm^m^ 
deem  it  proper  to  stipulate  for  a  certain  number  of  teamen,  iK> 
for  securing  a  safe  and  convenient  naTsgatton  of  the  boats ;  and 
the  burthen  of  providing  this  superior  aocommoditflott  may  make    | 
the  property  leas  productive  than  a  smaller  eatabliahmept  would 
do:  bat  that  does  not  vary  the  ouestion  of  owaerahip;  it  aaljr 
'    goes  to  the  quantum  of  profit,  with  which  we  4iave  no  coocen. 
This  cannot  therefore  be  considered  as  a  rate  on  govenunefit,  but 
upon  the  capital  of  these  appellants,  employed  in  this  maoneriB  the 
parish,  and  yielding  theiu  profit.—-  Rate  confirmed. 
Where  tfie  fiyr-       290.  Rex  V.  Brawny  T.  T.  47  G.  8.  8  Bmiy  588.^T.B.  ap- 
?f  »  ?*^  ^  pealed  against  a  poor-rate  for  Churek  KnonU.    Manygtwida  of 
UuTT^^^   appeal  were  sUted,  but  aU  were  abandoned  (a)  except  the  fol- 
of  otgection  to    lowing,  viz.  because  7*.  L.  and  four  other  persons  (nsnugthm 
the  rate  by  a       were  omitted  to  be  rated  for  and  in  respect  of  a  dairy  of  cowa,  aad 
third  perKoo,       the  pasturage  of  lands  in  his  and  their  respective  occosatioBi, 
tfajaadau^nnu,  yielding  profit,  and  situate  within  the  pwish.    On  the  trial  of  the 
rndJ^mhb     appeal  the  following  facts  I4)pearcd :    Tliat  the  occopienoflef^ 
stocko^cowB     ral  farms  in  the  parish,  who  are  rated  to  the  poor  for  th^  i^ 
tobe  depastured  spective  farms,  let  their  cows  to  an  under-tenant,  called  a  dakj* 
on  the  same       man^  nt  a  certain  rent  per  cow  i  which  cows,  by  the  agresra»|i 
J™j  7"  "2b     ^^  exclusively  depastured  on  different  groiuids  bekmgiDg  to  the 
dli^,  StSugh   occupier  of  the  tarm,  at  different  times  of  the  year ;  be  he^ 
it wm stated     obliged  to  feed  and  maintain  them  without  any  expoiceto toe 
in  the  case  that    dairyman :  that  the  dairyman  makes  a  profit  of  the  milk,  asd  pro- 
the  dairyman      duce  of  such  COWS,  independently  of  Uie  profit  made  by  thetewat 
made  a  profit  of  ^f  jj^  f^^^^    jy^^  Sessions  confirmed  the  rate,  subject,  &c   ihf 
S^S^lmZL   «wes  of  The  Queen  v.  Barking  {6),  Rex  v.  PiddietreMde^ 
pendent  of  the    Rex  V.  Tolpuddle  (d).  Roods  v.  Gell  (e),  and  I^rd  Bute  v.  Gnad- 
profit  made  by    all  (g),  were  cited.  —  ELLaNBOROuoH  C.  J.    The  appelant  com* 
the  farmer ;  for  plains  of  the  rate,  without  showing  any  grievance ;  becaoaette 
^fiimeHbr     ^*'™®'  having  been  rated,  as  we  must  presume,  for  the  fiill  pW"* 
the  whSe  farm,  ^^  ^^®  farm,  It  matters  not  to  the  appeliant  whether  of  not  the  tale 
includes  all  the'  in  respect  of  that  farm  could  have  been  better  distributed  by  la|- 
profit  of  the       ing  one  portion  of  it  on  the  farmer,  and  another  portion  of  it  oa 
land  and  stock    the  dairyman ;  the  appellant's  proportion  of  the  rate  would  reawa 
appertaimng       ^j^^  ^^^  j^  ^^^^  ^3^^     j^  -^  ^{^  ^^  ^^  interest  wbkb  V^ 
to  It./  ,  .      >       .   •    .    _  1 i  .  . ^  :.  Illf^ 
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(d)PtaL^Y.      man,  considering  him  and  not  the  fiirmer,  as  the  occupiec  oi  « 
pLiS9.  .much  of  the  farm  as  the  cows  were  depastured  upon,  had  befl 

(e)^iUtf,pl;i69.  ni^^d  as  such  for  it,  I  do  not  see  what  objectioR  conld  have  bee 
(£)jiniefplABS»  Da&de.    But  here  the  objection  is  that  the  farmer  is  rated  ibr  m 

whole  farm,  the  profits  of  which  arise  principally  irom  the  atod 
upon  it ;  and  a  part  of  thoae  profits  are  again  required  to  be  avh 
jected  to  another  rate  in  the  hands  of  the  dair3rman.  But  there  i 
no  objection  to  the  rate  as  it  now  stands ;  and  great  inconvcnicM 
would  ensue  if  the  profits  of  different  persons  out  of  the  same  isn 
were  subdivided,  and  a  proportional  rate  laid  upon  each,  instead  < 

(a)  One  ground  of  appeal  was,  that  was  given  up  on  the  authority  ct  II 
T.  B.  was  not  rateable  for  claypiu  of  v.  ¥^xxlland,  oitlTy  pi.  SIS.  Biei%  ' 
which  he  made  a  profit ;  but  this  point    iMrbury,  imlfypU  SIO. 
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one  genemi  rate  for  the  wMe>  on  the  general  occupier  of  the 
vfaoie.    A  »fanner  ro&y  make  a  bargain  with  one  man  to  let  him 
bare  a  field  of  grass  to  cut,  or  he  may  let  the  aftermath  of  hi» 
meadows,  some  to  one  and  some  to  another ;  and  this  maj  not 
ooly  Ttfy  erery  year,  but  every  month  or  oftener,  in* the  neigh- 
iMwrbood  of  populous  towns.     These  are  substantially  the  tenants 
of  t|e  land,  while  their  subordinate  interests  subsist,  and  either 
migbt  he  rated  for  it  during  such  holding ;  but  if  there  be  one 
general  rate  made  on  the  general  occupier  of  the  whole  farm,  in- 
dadJDg  all  these  particular  profits  and  subdivisions  fif  interest,  by 
vhicb,  in  fact,  he  is  benefited,  who  can  say  that  he  is  injured  by  tjie 
ntiogof  one  for  the  whole,  rather  than  the  several  sub-tenants  of 
tfaosepertia]  interestsTor  their  respective  proportions,  deducting  the 
Talueofthem  from  the  rate  upon  the  general  occupier?   And  as 
totbecoovenience  of  the  general  rate  for  the  whole,  there  can  be 
no  goestion  of  it.     Other  cases  may  be  put ;  the  owner  of  a  house 
aod  garden  may  let  the  profits  of  his  garden  to  his  gardener,  re- 
taioiog  the  use  of  it  in  other  respects,  upon  condition  of  the  latter 
topplyJDg  bis  table  with  certam  articles,  or  upon  a  rent ;  and 
thoagb  the  gardener  might  be  rated  for  this  interest,  yet  if  the 
ovoer  were  rated  for  his  house  and  garden,  what  objection  could 
iBj  other  person  make  to  the  rate  on  that  account  ?    The  prin- 
ciple is,  that  the  estate  which  has  once  paid  shall  not  be  made  to 
psj  again :  and  yet  in  all  these  cases  it  may  be  truly  said  that 
'MDe  profit  is  made  by  the  sub-holder,  beyond  what  the  general 
<)caipier  receives.     What  was  said  by  Lord  Mansfield  in  Lord 
Bate  y.  GrindaU  (a)  does  not  contradict  this';  that  where  there  (a)Ante,pi*iS5n 
^  a  proportion  of  the  profits  of  the  hind  rateable  in  the  hands  of 
^  tenant,  which  was  not  rateable  in  the  hands  of  the  crown,  the 
tcoaot  was  assessable  for  it.    But  here  the  whole  having  been 
^^  in  the  hands  of  the  farmer,  nothing  remains  to  be  assessed  in 
thebandj  of  the  under-tenant.    It  would  be  a  difierent  question  if 
,  >  Aroer  derived  profit  frdta  stock  kept  on  his  farm  but  not  con* 
;  iKcted  with  the  management  of  it ;  as  if  he  kept  a  large  stock  of 
\  ^e  there,  which  he  fed  with  oil  cake  for  sale :  there  he  would 
k  separately  rated  for  it,  not  as  stock  of  his  farm,  but  as  stock 
0"^ly,  from  which  he  derived  a  separate  and  distinct  profit. 
Bat  here  the  dairy  cows  are,  properly  speaking,  the  stock  of  the 
j^*   And  as  to  any  separate  profit  derived  from  them  to  the 
<^>i^an  distinct  from  the  farmer,  the  same  might  be  said  of  a 
^^^  to  whom  the  farmer  sold  milk  by  pails  full  on  the  premises, 
j!|idtbo,  after  mixing  it  with  water,  retailed  it  again  at  a  profit. — 
Gaosi  J.  The  question  is,  whether  the  appellant  has  any  ground 
of  c<Nfip]|h)t.     He  complains  of  being  rated  too  much,  because 
^^tain  persons  renting  dairies  in  the  parish  have  been  omitted  in 
Be/ate.    But  it  appears  that  though  those  persons  be  not  rated, 
tAefs  are  so,  for  the  same  subject  matter ;  because  the  profits 
vrived  from  the  stock  of  cows  on  the  farm  have  in  effect  been 
^*^  rated ;  being  included  in  the  rate  upon  the  farmer  for  the 
pofita  of  the  whole  farm,  of  which  they  constitute  part.  —  Law- 
^CE  J.  It  is  contended  that  the  dairymen  are  liable  to  be  rated 
lor  their  dairies  on  two  grounds :  1st,  That  a  dairy  is  a  tenement, 
^  taking  and  occupying  of  which  is  capable  of  conferring  a  set* 
flement,  and  that  every^occupier  of  a  tenement  is  liable  to  be  rated 
*n  respect  of  it.*    That  may  be  so;  but  the  ground  of  appeal  is, 
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that  .the  appellant  is  injured  by  the  emission  of  these  persons  ia 
the  rate.    But  if  it  appear  that  others  afe  jrated  far  the  whole 
▼alue  of  the  fanns>  including  the  profits  of  the  cows  depastiired 
upon  them,  and* that  the  appellant  sustains  no  injury  in  snjwsj, 
the  ground'  of  appeal  fails.   Then,  secondly,  it  is  said  that  tbe  cows 
are  personal  property,  and  that  the  dairymen  are  liable  to  be  rated 
for  the  profits  made  by  such  stock.  But  this  is  the  stock  bynhidi 
the  farm  is  rendered  productive,  and  having  been  once  taxed  in 
effect,  in  respect  of  the  produce,  in  the  hands  of  the  fanner)  is  the 
produce  to  belated  again  as  milk,  in  the  hands  of  the  dairTman? 
By  the  same  rule,  might  it  not  be  rated  again  as'butter,  aoa  again 
as  cheese,  in  the  hands  of  the  same  person,  on  account  of  the 
additional  profit  which  may  be  made  of  it  in  each  of  these  stages? 
This  would  be  carrying  the  principle  of  rating  much  further  than 
it  has  gone  before.    It  would  be  very  inconvenient  to  parisbes  to 
subdivide  the  rate  in  the  manner  proposed.    If  a  person  taking  the 
aftermath  of  a  meadow  is  to  be  rated  for  it,  instead  of  induding 
It  in  the  rate  for  the  whole  farm,  what  is  to  be  done  when  diis  il 
taken,  as  it  frequently  is,  by  drovers  of  cattle,  passing  along  the 
road,  who  depart  again  in  a  few  ^ days,  and  are  no  where  to  k 
heard  (ff?  Experiments  of  this  sort,  if  carried  into  effect,  wooli 
only  introduce  confusion :  the  amount  of  the  rate  would  be  tk 
same ;  for  if  by  underletting  the  aflermath  the  original  reotel 
make  more  of  the  land,  he  is  rateable  in  proportion :  and  it  will  bt 
found  much  more  advantageous  to  the  parishioners  at  large t#, 
abide  by  the  old  practice,  and  to  lay  one  entire  rate  on  the  whdl 
farm  ifi  the  hands  Oi'the  general  occupier.  ^Le  Blanc  J.   I  *> 
surprised  that  the  Sessions  should  have  reserved  any  ^^3^ 
the  application  of  this  appellant,  when  the  only  question  was>Wlie* 
ther,  with  respect  to  him,  this  were  an  equal  rate,  or  wheM 
injustice  had  been  done  him  by  the  omission  of  the  dairymen  n 
the  rate?  For  supposing  it  to  b^  a  question,  whether  the  fana^ 
or  the  dairyman  were  in  possession  of  the  property  to  be  nt( 
and  that  it  were  a  case  of  doubtful  occupation  ;   yet  when  it  * 
pears  that  one  of  them  has  been  assessed  for  the  whole  pr( 
and  that  neither  of  them  complained  of  the  rate,  what  |}ret 
can  there  be  for  setting  aside  or  altering  the  rate,  at  the  inst 
of  a  third  person,  who  nas  no  interest  in  that  question,  in  order  i 
decide  a  question  of  doubtful  possession  between  tbe  other  tsii 
Taking  it,  however,  as  a  case  between  the  farmer  and  the  di 
man  ;  it  is  true  that  the  taking  of  a  dairy  in  this  manner  has ' 
held  to  give  a  settlement,  as  upon  the  tdcing  of  a  tenement; 
it  has  only  been  held  to  be  a  tenement  in  respect  of  the  interestj 
the  land  on  which  the  cows  are  agreed  to  be  depastured? butt 
the  farmer  has  the  general  interest  in  the  whole  land,  out  of  wl 
the  other  interest  is  carved  :  the  cows  fed  upon  it  are  his  ^ 
they  are  his  stock  :  the  dairyman  is  to  have  the  care  of  them,i 
the  trouble  of  milking  them  ;  and  the  profits  arising  from  the  f 
duce  of  the  cows,  in  consideration  of  a  certain  sum  which  he  sgri^ 
to  give  the  farmer.     Then  what  is  this  in  effect  more  than  d 
farmer  making  this  profit  of  his  land  and  of  his  stock,  by  di 
general  agreement  with  the  dairyman,  instead  of  employing  h 
own  dairyman  to  milk  the  cows,  and  afterwards  disposing  (^  ^ 
produce  when  made  into  butter  or  cheesef  It  is  a  niode  of  selftn 
the  milk  of  his  cows.     Then  it  is  said,  that  the  dairyman  is  ra« 
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.able  as  for  his  personal  stock ;  he  has  no  capital  ot  his  ovirn ;  but 
be  only  makes  a  profit  by  his  personal  labour  Out  of  the  capital  of 
another  person.  ---sRate  confirmed. 

221.  RexV'  Sherbome(a),  T.  T.  t7  G.  S.  g'East,  5S7 — In  a  poor-  Silk  tiuowsten 
rate  for  S.,  W.  B.  and  J.  A.  were  rated  for  stock,  meaning  stock  in  working  up  in 
traiU;  they  appealed,  and  at  the  hearing  of  the  appeal  the  fol-  *^!Ji*jft/* 
lowing  facts  appAred  :  That  the  appeUants  were  rated  for  their  employer*,  sent 
tiock ;  that  it  had  been  usual  to  rate  persons  for  their  personal  to  Uiem  for  that 
estate  within  the  parish;  that  the  appellants  were  silk-throws-  purpose, are 
ter8,%nd  in  possession  of  certain  buildings  and  mills  in  5.,  in  which  not  Uable  to  be 
the  business  of  cleaning,  spinning,  and  throwing  silk  is  carried  on  "^^^  ^^  ^ 
by  persons  employed  Jt>y  them ;  that  the  appellants  are  in  thg  Jh^rstock in' 
course  of  receiving  from  their  employers  in  L»  raw  silk  packages,  trade. 
which  they  clean,  spin,  and  throw  in  different  ways,  according  to  /^>  yi^  j^g^^  ^^ 
the  directions  they  receive ;  that  when  it  has  gone  through  such  Dursley,  anxe,  * 
process  in  their  mills,  they  return  the  same  silk  in  its  improved  pi.  203. 
state  to  their  employers,  cHarging  a  certain  sum  to  them  for  every 
pound  so  returned,  by  which  they  make  a  profit,  after  paying  the 
wages  of  their  workmen,  and  other  expences  attending  the  manu* 
frctore ;  that  they  have  always  some  silk  of.  this  description  in 
their  possession  ;  that  the  said  silk  is  never  exposed  to  sale  by 
them,  nor  is  longer  in  their  possession  than  is  necessary  to  give 
them  time  to  clean,  spin,  and  throw  the  same  according  to  the 
directions  they  receive.      The  Sessions  amended  tbe  rate  by 
striking  out  the  names  of  the  appellants,  subject  to  the  opinion  of 
tJik  Court  on  these  facts.  —  The  Court  said  it  was  impossible  to 
call  the  silk  the  stock  in  trade  of  the  appellants,  who  were  em- 
ployed to  work  it  up ; .  it  was  nothing  like  stock,  in  the  sense  in 
which  it  had  always  been  understood,  as  the  subject  of  rating. 
And  confirmed  the  order  of  Sessions  without  argument. 

S22.  Rex  Y.  St.  GeotfCy  Middlesex,  M.  T.  4^8  G.  S.  9  East,  127.  As  to  the  ratea  • 
—  By  the  construction  of  the  statute  39&40  G.S.  c.  47.,  the  bilityofthe 
London  Dock  Comi>any  are  liable  %ven  during  the  first  twelve  c^m 
years  of  their  establishment,  to  be  rated  for  the  fair  annual  value  ^' 

of  their  toarehousesf  and  other  works  which  are  finished  and  pro- 
ductive^  though  all  the  works  directed  by  the  act  be  not  com- 
pleted.  But  such  completed  works  must,  under  such  cifcum- 
stances,  be  rated  for  their  value  at  the  rate  of  S^ef.  in  the  pound, 
SQch  beiftg  t^e  rate  calculated  upon  by  the  legislature  to  raise 
1S9I.  Ss.  Id.  per  quarter  upon  3966/.  the  average  rental  for  ten 
years  prec^mg  the  act  of  parliament,  on  the  premises  destroyed 
by  the  company  in  making  their  works  and  which  quarterly  sum 
me  company  were  at  all  events  bound  to  pay  to  the  parish  during 
the  twelve  years,  or  until  the  works,  were  completed,  whether 
diose  works  wei*e  productive  or  not.  But  when  productive  beyond 
that  siun  the  suths  is  to  be  taken  in  the  first  instance  by  the 
company,  in  ord^  to  reimburse  themselves  what  they  may  have 
advanced  to  the  parish  to  make  good  the  deficiencies  before  any 
such  productive  surplus  existed  until  the  company  shall  be  reim- 
bursed. Therefore,  until  these  purposes  are  efiected,  a  rate  made 
on  (he  increased  real  value  of  the  oid  dock  premises  at  more  than 
9^d.  in  the  pound,  or  a  rate  of  8J(f.  in  the  pound  on  the  old  ave- 
rage value  of  the  premiss  before  the  erection  of  the  company's 
works,  and  below  the  increased  value  of  the  new  works,  is  in  either 
case  bad. 
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SaleaUe  ynder^  228.  Rex  V.  Mirfidd(a\  T.  T.  48  G.  3. 10  Easl,  219.— H  H.  B. 
woods  are  rate-  appealed  against  a  poor-rate  for  M.  in  which  he  was  rated  for 
the* *refof th^  Certain  underwoods.  The  Sessions  quashed  Um  rate,  subject, 8rc 
ixx>rinproi>or-  ^^^  underwoods,  for  which  the  appellant  was  rated,  are  nsoally 
tion  to  their  Bold  jind  cuU  down  once  in  twenty-one  years ;  and  when  so  sold 
iralue,  tbcmgh  and  cut  down  produce  actual  profit  to  the  appellant,  and  not  be- 
they  shouM  fore.  These  underwoods  have  not  been  cut  doiSi  and  sold  for  ten 
happennot to  years  past,  but  are  now  standing  to  complete  twenty-one  years* 
more  tfiaTonce  g^'^wth.  —  LoRD  Ellenborough  C.  J.  This  was  an  appeal  minst 
in  twenty-one  R  poor-rate  for  the  oarish  of  M.,  in  which  the  appellant  wssftted 
years.  for  some  underwooGS.     The  underwoods  were  such  as  are  osoally 

{a)  ride  Aubrey  cut  down  once  in  twenty*one  years,  and  in  the  year  they  are  cut 
V,  Fisher,  {hey  produce  profit,  but  in  otner  years  they  are  stated  u  pro- 

10 East,  446.      ducing  none.    At  the  time  of  the  rate  they  were  of  ten  years* 

standing.    The  Sessions  thought  them  not  rateable,  and  therefore 
quashed  the  rate  ;  but  submitted  the  question  to  this  Court,  Whe- 
ther they  were  liable  to  be  rated  every  year,  according  to  the 
annual  average  value  thereof;  or  whether  they  should  be  rated 
then  only,  when  they  are  cut  down  and  produce  actual  profit? 
Among  the  several  descriptions  of  persons  whom  the  statuts 
43£/s2.  C.2.  makes  rateable,  the  occupier  of  saleable  undervoois 
is  one ;  and  the  question  is,  whether  tney  can  be  deemed  sakalik 
underwoods,  except  in  the  year  in  which  they  are  cut  down.  The 
word  saleable  has  not  a  very  precise  definite  meaning ;  it  oiay 
mean  when  they  are  in  a  fit  state  for  sale,  referring  to  the  time 
when  they  are  cut ;  or  it  may  mean  such  as  are  intended  or  des* 
tined  for  sale,  in  contradistinction  to  such  as  are  to  supply  the 
land  with  estovers  for  fuel,  and  the  other  purposes  of  the  ertate 
In  the  former  of  these  cases,  they  would  only  be  rateable  in  the 
year  in  which  they  are  cut :  in  the  latter,  they  would  be  rat^e. 
at  all  times ;  and  we  think,  after  full  consideration  of  the  sol^ect, 
that  the  latter  is  the  proper  meanine.    If  they  are  rateable  at  aU. 
times,  they  will  contribute  According  to  their  value,  in  exact 
proportion  with  the  rest  of  the  property  in  the  parish:  but  if  they 
are  rateable  in  that  year  only  in  which  they  are  cut^jtbe  sum  they 
may  have  to  contribute  may  materially  vary,  according  to  the. 
proportion  their  value  bears  in  that  year  to  the  rateable  property 
of  the  rest  of  the  parish,  and  may  be  much  greater  or  much  less 
than  the  aggregate  sum  it  would  pay  if  it  were  rateable  at  all 
times.     Suppose  the  underwoods  in  the  year  they  are  cut  would 
produce  a  clear  1000/. ;  that  the  sum  to  be  raised  in  the  parish 
communibus  annis  is  100/. ;  and  that  the  annual  value  of  the  rest 
of  the  property  in  the  parish  is  980/. :  if  the  underwoods  be  rated 
at  20/.  a  year,  which  may  be  the  rent  they  would  produce  upon 
a  twenty-one  years'  lease,  the  rates  would  amount  to  two  shillings 
in  the  pound,  and  the  underwoods  would  contriMite  annuaUy/o'^ 
shillings  :  if  they  were  rated  only  in  the  yefPthey  were  cut, a 
shilling  rate  would  then  be  sufficient,  and  they  woulft  contribrte 
rather  more  than  50/.     So  far  there  would  be  no  injustice.    But 
suppose  the  rest  of  the  parish  to  be  worth  10,000/.,  the  under* 
woods  would,  supposing  them  as  before  to  be  rated  at  20l^  coiF 
tribute  annually  about  four  shillings ;  whereas,  if  rated  in  ^^J^ 
of  cutting  they  would  contribute  in  the* proportion  which  l(Xtf 
bear  to  1 0,000/*;  that  is,  the  eleventh  part  of  the  whole  rated 
100/.  which  in  money  is  9/.  and  a  fraction.     As  SOL  then  is  only 


SlCT.7.]       PBRSONS  AND  PROPEKTY   TO   BE  RATED.  gl3 

twentj-^ve  times  forty  shillings,  and  91:  is  forty-five  times  four 
sbfliings,  the  disproportion  in  the  two  cases  put  is  obvious^  and 
the  dirorence  to  all  parties,  whether  the  rating  be  annual,  or  in 
the  cutting  year  only,  considerable.     Again,  suppose  the  annual 
value  of  the  parish  6000/.,  and  the  annual  sum  to  be  raised  still 
lOQ^.,  the  rates  will  be  four  pence  in  the  pound,  and  the  under- 
voods  will  pay  annually  6s,  Sd»  upon  their  same  supposed  value 
of  2(V.;  whereas,  if  they  paid  in  the  cutting  year  only,  they  would 
piy  14/.  5s.  &/•,  which  is  above  forty-two  times  6s.  Sd.    Put  the 
aonoal  raiue  of  the  parish  at  500/.,  the  rates  to  raise  100/.  must  be 
foar  shillings  in  the  po^nd,  but  in  the  cutting  year  they  would  be 
only  h.  4(/.    The  underwoods  would  contribute  in  ordmary  years, 
npoQthe  last-mentioned  assumption  of  the  annaal  value  of  the 
meabk  property  in  the  parish  4/.  annually,  whereas  in  the  cutting 
jear  they  would  contribute  little  less  than  twenty  times  that  sum» 
ru.  75L   It  is  hardly  necessary  to  state,  that  a  mode  of  rating, 
vhich  might  produce  such  difierence  to  the  owners  of  this  descrip- 
tion of  property,  and  to  the  parish,  if  be  contributed  only  in  the 
cnttiog  year,  cannot  be  the  true  rule ;  and  the  only  other  rule  is 
t constant  contribution,  which  will  at  all  times  fall  equally  upon 
tit  and  every  other  species  of  property.     The  objection  to  this. 
Id  argument,  is,  that  the  property  ought  not  to  be  rated  until  the 
produce  of  it  has  been  severed  from  the  land,  and  until  it  has  sup- 
plied the  occupier  with  the  means  of  paying.    But  we  are  of 
opinion,  that  it  is  not*  necessary,  that  any  of  the  profits  should 
wet)een  actually  reaped  or  taken  from  the  property  during  the 
period  for  which  the  rate  is'made  ;  but  that  the  property  is  at  all 
^  rateable  according  to  the  improvement  in  its  value,  or  in 
^  rent  which  might  fairly  be  expected  fVom  it.    Instances  con- 
tioually  occur  in  wtlich  the  occupier  is  rated,  though  he  has 
derived  no  profit  during  the  period  for  which  the  rate  is  made. 
^Bew  tenant  upon  an  arable  farm  reaps  none  of  the  produce  till 
the  aatumn  after  his  tenancy  commenced,  and  yet  he  must  pay  up 
to  that  autumn  according  to  the  rent  or  value  of  the  estate.     He 
^  pay  before-hand  for  the  future  probable  produce.     His  farm 
tt  coostantlj^  in  a  progressive  state  towards  producing  profit ;  and 
JK  pays  for  ehat  progress.    So  underwoods  are  annually  improving 
IB  ralue,  and  the  rates  the  oqpupier  pays  are  fpr  that  imprave- 
''^t.    This  may  possibly  be  hard  upon  tenants  for  life ;  but  if  the 
liirthave  thrown  this  burthen  upon  the  property,  they  take  it 
^  the  burthen.      We  think  for  the  reasons  we  have  mentioned, 
^tiie  case  has  so  thrown  it,  that  the  property  is  at  all  times 
liable  to  be  rated  whenever  rates  are  made,  and  consequently  that 
border  of  Sessions  ought  to  be  quashed,  and  the  rate  con* 
Unned. 

224.  Rex  v.  AberystxuHK  M.  T.  49  G.  3.  10  East,  SS*.  — /?.  W.  One  who  went 
^>pealed  againat  a  warrant  of  distress  (a)  for  the  non-payment  of  from  home  with 
•tttain  poor-rates ;  the  Sessions  quashed  the  warraill  of  distress,  ||"Jf"^*^^P 
•objecf,  &c.    The  appellant  has  kept  a  house  in  A.  many  years,  burieft^Wsw- 
|bh1  having  been  surgeon  of  the  C.  militia,  was  occasionally  absent  tistant  to  carry 
«om  honae^  and  somefilmes  his   family,  leaviitg  one  «/.  F.  his  on  his  business 

(<|)  One  point  intended  to  be  made    potat  Uie  Court  of  King*8  Bench  gave 
**>!  as  to  the  right  of  appeal  against    no  opinion. 
*  vairaat  of  diatresi,  but  Opoa  that 
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In  hk  ihop  la 
one  room  of  the 
house,  which 
for  this  porpote 
was  parted  oiF 
by  laths  from 
the  rest,  and 
left  the  key  of 
the  house-door 
with  a  fnendy 
and  had  the 
garden  culti- 
vated for  his 
own  benefit  as 
usual,  u  liable 
to  be  rated  to 
the  relief  of  the 
poor  as  the  oc- 
cupier of  the 
whole  house. 
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light-house,  si- 
tuated in  the 
township  of 

which  tolls  were 
collected  out  of 
the  township  in 
the  sereral  ports 
at  which  the 
Bls^Mssing 


by  the  coast  af- 
terwards 
arriTed,  are  not 
ntcable  gud 
tolls  in  the 
township.   And 
the  residence  in 
such  light-house 
by  one,  as  ser- 
vant to  the 
owner,  at  an 


aanstant  m  a  part  of  the  house*  In  Julif  1806»  the  appdOai 
being  previously  abseftt,  his  wife  and  daughter  led  Uiehoue, 
having  previously  had  the  same  parted  off  from  the  shop  by  lathi 
nailed  in  the  passage,  so  that  J.  F.  had  only  the  use  of  the  shop. 
The  family  did  not  return  till  Matf  18Q7;  and  during  their  absence  | 
a  Mrs.  H.f  a  person  witii  whom  the  key  of  the  hoose  was  left,  had  | 
the  garden  dug  up  by  the  same  person  who  always  dug  it,  and 
who  charged  the  appellant  for  his  work,  and  looked  to  oo  other 

Kerson  to  pay  him  tor  it.     Mrs.  H.  always  permitted  two  persoUi 
Irs.  •  S*  and  Mrs.  Zr.,  one  of  whom  was  a  particular  friend  of  the 
appellant's,  with  their  servants,  to  reside  in  the  bouse  six  weeks 
or  two  months  during  the  time  the  appellant's  family  were  absent; 
and  the  appellant's  furniture  continued  in  its  usual  situation  in  all 
the  rooms  of  the  house,  ready  for  the  reception  of  the  family, 
during  the  whole  time.     Coals  were  delivered  into  the  house: 
and  all  parts  of  the  house  (save  the  shop)  com\nunicated  with  ths 
garden,  through  which  the  above-mentioned  persons  and  otben 
entered  the  house.    The  rates  were  made  betweep  Jtdtf  1806  and 
May  1807.  (a)     The  question  for  the  opinion  pf  the  Court  w», 
Whether  there  was  a  sufficient  occupancy  by  the  appellant  to 
charge  him  with  the  rates  ?-^  Lord  Ellenborough  C.  J.  % 
appellant  must  be  taken  to  have  been  the  occupier  of  his  house 
during  the  whole  period.    He  left  his  home  for  a  time;  but  he  left 
part  of  his  house  m  the  occupation  of  his  assistant,  who  canied  on 
his  business  in  his  absence ;  and  the  key  of  the  house  was  kft  with 
a  friend,  and  the  garden  continued  to  be  cultivated  for  bis  ovn 
benefit  as  usual ;  to  say  nothing  of  the  occupation  of  bis  fneuds 
during  his  absence.     There  has  be«i  no  instance  where  a  Di> 
has  been  permitted  to  carve  out  the  occupation  of  bis  bouse  io 
the  manner  now  attempted ;  locking  up  one»  room,  and  then  afl<* 
other,  but  using  as  much  of  the  house  aa  he  found  convenient. 
This  would  make  a  new  system  of  occupation  by  subdivisions. 
This  is  something  like  Rex  v.  St.  Mary  the  Xes*.  (A)  —  Order  of 
Sessions  quashed,  and  rate  confirmed. 

225.  Rex  v.  Tynenwuth,  H.  T.  50  G.  3.  12  East,  46.  —  W^-  i^* 
appealed  against  a  poor-rate  for  T^s  the  Sessions  amended  the 
rate,  by  striking  out  Mr.  i^.>  name,  and  that  of  R.  Wi  his  servant* 
subject,  &c.  Mr.  F.  is  legally  en^tled  to  T.  light-house,  and  to 
certain  tolls  payable  in  respect  thereof  from  vessels  beloogiog  to 
or  trading  to  the  ports  of  N.  and  iS.  The  light-house  is  in  T«i  ^^ 
the  ships  from  which  the  tolls  and  duties  arise  never  come  within 
the  township  of  T.,  and  neither  Mr.  JP.  nor  any  of  the  receivers  el 
the  tolls  or  duties  reside  in  T.  The  tolls  and  duties  are  paid  il 
the  several  ports  from  which  the  vessels  sail,  or  at  which  the] 
arrive,  to  agents  of  Mr.  I\,  stationed  at  such  ports.  jR.  IV.  is ' 
servant  of  Mr.  F.  at  an  annual  salary,  and  resides  in  two  room 
within  the  walls  of  the  light-house,  to  take  care  of  the  light:  aoi 
he  is  rated  fiir  those  two  rooms  as  occupier  at  6/.,  and  Mr.  f*  > 
rated  for  the  tolls,  in  respect  pf  the  light-house,  at  7502*  Twi 
questions  were  reserved  by  the  Sessions;  first.  Whether  Mr.  JR>b< 
rateable  for  the  tolls  in  respect  of  the  lighthouse?  secdndly,  Whe 
ther  R.  W.  be  rateable  for  the  two  rooms  in  T.  light-house?  B^ 

{a)  There  were  two  rates  also  made  subsequently  to  the  family's  rcum 
but  no  question  arose  upon  them. 
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i*Bekwe{a)  was  cited. «—  Ellenborouoh  C.  J.  It  is  no  question  anmial  Miny 
BOW,  wh«ther  this  property  could  be  rated  in  some  other  way ;  as  ^  ^*  ^  ^^ 
iftfaejigbt-house,  whose  light  is  the  meritorious  cause  of  earning  ^u**![i'*'j5* 
the  tolls,  were  in  consequence  let  at  a  larger  rent;  but  this  is  a  rate  the  i^t^,  who 
.especially  upon  the  tolls,  and  therefore  the  case  is  not  distinguish-  atone  can  be 
able  from  Rex  v.  Redowe,  which  is  so  immediately  in  specie,  and  rai^dinrvspect 
io  all  its  circumstances  the  same,  and  has  been  ao  long  considered  <^  *o^  occupa- 
ud  acted  upon  as  law,  that  it  concludes  the  question.     What  local  ^^^  ^ 
property  is  there  within  the  township  on  which  this  rate  on  the  ,  .  /     ,  ,^ 
loiijcan  be  levied?  The  tolls  are  not  received  tliere;  nor  do  the  W-«^»P***^' 
ships  from  which  they  are  collected  come  within  the  township ; 
the  wbiect  matter  of  the  rate  has  no  locality  within  the  township. 
As  to  the  other  point,  it  is  equally  clear  that  it  is  the  occupation 
of  the  master  by  his  servant,  and  not  the  occupation  of  the  servant  • 
bimself;  and  therefore  the  rate  on  the  servant  is  bad  on  that 
|(rouDd.—  Order  of  Sessions  confirmed. 

226.  Re^  v.  Sir  A.  MacdonaU,  E.  T-  50  G.  3.  ^  Easi,  824..  —  Anpctof  pari!.. 
Sir  A.  Macdonald  and  others,  trustees  of  the  late  Duke  of  B^  T^^'^^tho 
ippealed  against  a  poor-rate  for  Af.,  in  which  they  were  assessed  ^u^of 
ttsQcb  trustees  for  the  dues  and  rates  of  Rochdale  canal,  tunnel  Jhidgewaurto 
ud  lock,  at  140^.  1&.  6d;  and  for  several  warehouses  and  wharfs  eract  a  lock 
beloDglng  to  the  canal  at  324/.  7s,  6d.    Rate  confirmed,  subject,  ^?^^  ^ 
At  The  appellants  were  not,  at  the  time  of  making  the  assess- -^2^*^^"*> 
■Ko^  inhabiianis  of  M.y  but  were  then  and  still  are  entitled  to,  ^  suchlSr* 
UKi  ia  the  receipt  of  the  tonnage,  in  respect  of  vessels  passing  certain  ntea  or 
^^^roogh  the  lock  built  upon  the  Rochdale  canal,  under  an  act  of  tolls  upon  goods 
^  W  G.3.,  the  second  section  of  whiclj,  reciting  that,,  "  Whereas  »»  ▼««1»  "»▼>- 
"/mww  Duke   of  B.,  hath  expended  a  considerable  sum  in  SJSa  kThU^ 
**  making  wharfs,  for  the  convenience  of  the  public,  adjoining  or  ^^^  „  ^  ^^^yo^. 
"near  to  his  canal  at  M.,  and  when  the  proposed  junction  is  made  pensationfor 
**  vith  his  canal,  the  profits  arising  from  those  wharfs  ^ill  be  con-  the  profits  aris 
**Bdarably  diminished ;  nevertheless  he  consents  to  such  junction  ***8  to  him  from 
I «  befcg  authonsed  to  build  a  lock  upon  the  Rochdale  canal  ^"^|^"' 
'  oear  the  junction,  and  to  collect  certain  rates  hereinafter  men-  ^bjch  were  sa- 
"^  tiooed,  as  a  compensation  for  such  diminution  in  the  profits  of  crifioed  for  the 
H  bit  wharfage ; "  authorises  the  duke,  his  heirs  and  assigns,  at  public  benefit 
«8  and  their  own  expense,  to  build  a  proper  lock  upon  the  *?  thatnaviga- 
««d  Rochdalq  canal,  at  or  near  Castle  Field,  &c.  and  all  ne-  Jf^rV«to 
J^^ary  works  thereto  belonging ;  and  to  take  at  the  said  lock  for  J^^^  trustees, 
pi*  and  their  own  benefit  (as  a  compensation  for  the  diminution  occupiers  of  the 
lAthe  profits  of  his  wharfage  as  aforesaid)  the  following  rates,  viz.  **  Rochdale 
Mthen  it  gives  certain  rates  per  ton  for  goods  carried  and  conal  lock,"^ 
^^ed  from  the  Rochdale  canal  into  the  canal  belonging  to  the  ^'J^^,'^?*' 
^e,  and  ince  versa,)  "  which  rates  shall  be  payable  and  paid  at  (^hich  dues  or 
^  near  the  said  lock  to  the  said  duke,  his  heirs  and  assigns,  and  tolls  are  only 
shall  be  collected  by  sucli  person  as  the  said  duke,  &c*  shsJl  by  other  names  for 
.**  writii^,  &c.  appoint  to  receive  the  same.''      The  lock  was  built  ^^  '«?*  n*^ 
»  pursuance  of  the  act.     The  tonnage^amounts  to  as  much  as  it  ^^''^Jji" 
tt  charged  at  in  the  assessment.     The  appellants,  at  the  time  of  §^  trusteef 
|f^ing  the  assessment,  were  and  still  are  in  the  occupation  of  the  were  found  not 
'^K  and  of  the  several  warehouses  and  wharfs  mentioned  therein,  to  be  inhabU- 
^  the  same  are  of  the  value  assessed.     The  case  then  set  forth  <^^'  of  .the 
"c  names  of  several  individuals  on  whom  notices  of  appeal  were  JJ]J|- "iT^e  r  te 
'^ed,  who  were  at  the  time  of  making  the  assessment,  and  still  ^^  made, 
sre  inhid>itants  of  M.>.  and  were  then,  and  still  are,  respectively  Hioughthc 
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Seaions  iind  .'  possessed  of  visible  stocks  in  trade  in  that  township ;  and  were  dio 
t^ftt  certein  personally  liable  to  ^  assessed  to  the  relief  of  the  poor  in  respect 
to '^raiu'  "*  *  thereof,  if  by  law  such  property  be  liable  to  be  rated  in  such 
pZseaJd^of  assessment :  but  that  neither  of  those  individuals  were  rated  in 
visible  stock!  in  respect  of  their  said  stocks  in  trade  or  other  personal  propertj  ; 
trade  there,  and  neither  were  any  inhabitants  of  M.  or  other  persons  rated  in 
are  personally  respect  of  their  personal  property  in  the  township,  although  per- 
^'ted '^^^iwnect  *®°*^  property  was  immemorial ly  rated  in  that  township  down  to 
^reo?  if^r  ^^®  ^^^  1796,  and  occasionally  collected  up  to  that  time ;  bot 
law  such  pro-  this  merely  at  nominal  sums,  having  no  relation  to  the  actusl  valae 
perty  be  liable  of  the  property ;  and  from  thence  rated  (but  not  collected)  down 
to  be  rated ;  yet  to  the  year  1807;*  from  which  latter  period  personal  property^iid 
^tediat^dicT  °°*  ^^  *'*  ^^^^  rated  in  the  township.  The  proprietors  of  the 
are  not  nJ^  '  Rochdale  canal  company  are  not  rated  for  their  Jocks  upon  the 
fied,  from  the  said  canal  situated  within  the  township,  or  for  the  tonnage,  tolls, 
evidence  offered  duties,  or  rates,  arising  from  such  locks,  or  otherwise  from  the 
before  them,  gaid  canal  wilbin  M- ;  this  being  provided  for  by  4he  statnte 
that  there  was  ^^  q^  g^  entituled,  "  An  Act  to  alter  and  amend  the  several  acts  for 
prafit^ra  such  **  making  and  maintaining  the  Rockdale  canal  navigation.*'  The  case 
8tocks,by  wMcfa  &lso  stated  the  names  of  other  persons,  who,  at  the  time  of  making 
they  could  the  assessment,  were,  and  still  are,   owners  of  annual  chief  or 

amend  a  rate  ground  rents ;  one  to  the  amount  of  100^.  and  50^.,  another  of 
th^^'SrtcOT  '^^-  '^*-  ^"  an®^^«^  ^^  '7^.  1*.  Sd.,  and  another  of  Itf.,  isBuing 
cli^theau^  *"*^  payable  from  lands  and  buildings  in  M.  in  the  possessioo  of 
tioD.  their  several  tenants ;  all  which  owners  of  quit  or  ground  rents 

were  then  and  still  are  inhabitants  of  the  township ;  but  are  not 
rated  in  respect  of  such  repts,  nor  is  any  person  assessed  in  respect 
of  rents  issuing  out  of  lands  and  tenements  in  the  township :  bat 
the  counsel  for  the  appellants  made  no  point  upon  tlie  subject  of 
the  quit  rents.  In  addition  to  the  proof  already  given,^>the  appel- 
lants gave  fiirther  evidence  of  the  amount  of  the  clear  surplus  of 
stock  in  trade  or  other  personal  property,  in  the  instances  of  the 
several  persons  contained  in  the  notice  of  appeal ;  and  diled  two 
witnesses  to  give  this  proof  in  the  cases  of  two  of  the  persons 
named :  but  the  justices  not  being  sadsfied*  from  the  evidence 
offered,  that  there  was  any  sum  of  surplus  by  which  they  could 
amend  the  rate,  by  adding  the  names  of  the  persons  in  r^pect  w 
whom  such  further  evidence  was  given,  confirmed  the  rate.— 
Against  the  rate  it  was  contended,  that  this  was  in  effect  a  rate  upon- 
the  dues  or  rates  payable  at  the  lock,  and  not  a  rate  upon  the  lock 
itself;  and  on  the  second  point  it  was  argued  shortly  on  the  oa* 
reasonableness  of  the  conclusion  drawn  by  the  Sessions.— 
Ellenborough  C.  J.  The  Court  will  not  involve  themselves  in 
any  contradiction  to  the  cases  which  have  been  decided,  by  dis- 
charging  the  rule  for  quashing  the  order  of  Sessions  in  this  case. 
First  as  to  the  omission  of  rating  stock  in  trade  in  Af.  In  order  to 
include  particular  individuals  in  the  rate,  a  case  must  be  noa^eout 
in  evidence  against  those  individuals.;  here  there  was  an  attempt 
to  do  it  by  the  appellants,  but  they  failed  in  satisfying  the  Court 
below  upon  the  facts.  We  have  no  concern  with  the  conclusioa 
of  fact  which  the  Justices  have  drawn  as  they  state  it  to  us ;  tod 
I  do  not  say  that  1  should  have  come  to  the  same  conclusion :  but 
the  justices  have  only  found  that  certain  persons,  inhabitants  of 
M.  were  possessed  at  the  time  of  visible  stocks  in  trade  within  the 
townshipi  and  were  personally  liable  to  be  assessed  to  the  poor' 
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nte  is  respect  thereof,  if  by  lav  such  property  be  h'able  to  be 

nted.    Now  visible  property  in  the  place,  such  as  stock  in  trade, 

merely  as  being  visiolef  is  not  liable  ^  be  rated ;  but  to  make  it 

rateable  it  must  also  be  productive  ;  out  the  justices  have  found 

tiiat  it  was  not  productive,  or*  what  is  the  same  in  effect,  that  it 

was  not  proved  to  be  so  to  their  satisfaction  :  that  finding  con- 

dades  the  question.     And  then  the  remaining  question  stands  on 

tlie  rateability  of  the  property  of  the  trustees.    The  case  states 

that  they  are  the  occupiers  of  the  lock,  and  of  the  several  wharfs 

and  warehouses  mentioned  in  the  rate  ;  and  it  is  not  disputed  that 

the  property  rated  yields  profit ;  but  it  is  objected  that  they  are 

rated  for  dues  or  rates,  that  is,  for  the  tolls  payable  at  the  lock 

under  the  act  of  parliament ;  and  that  the  Court   have  held 

tolls  not  to  be  rateable.    But  the  Court  have  only  said  that  tolls 

are  not  rateable  per  se,  but  only  when  connected  and  rated  con- 

juDctirely  with  real  and  substantial  property,  situated   iii  the 

pariah,  which,  a^  yielding  profit  there  by  means  of  the  tolls,  is  the 

proper  subject  of  rating  within  the  act  of  Elizabeth.    Now  here 

the  lock  itself  is  rated,  which  is  something  real  and  substantial, 

locally  situated  in^  the  township,  and  producing  profit,  and  the 

addition  of  the  dues  or  rates  is  merely  giving  other  names  for  the 

ttnie  thiug.    These  dues  or  rates  are  given  by  the  act  of  parlia- 

nttot  as  a  compensation  to  the  Duke  of  B.  for  the  loss  of  his 

profits  of  certain  wharfs  adjoining  to  his  canal  at  M.,  which  wharfs 

vere  before  clearly  rateable  in  respect  of  those  profits :  the  rates, 

therefore,  made  payable  at  the  lock  %ere  cubstituted  as  a  com« 

poflition  for  and  in  lieu  of  the  wharfage  before  enjoyed ;  they 

ve  the  substituted  medium  of  profit  arising,  as  the  act  describes 

iti  from  those  wharfs.    The  Court,  therefore,  by  this  decision, 

^1  not  break  in  upon  that  which  they  have  recently  decided, 

^  tolls  per  96  and  when  not  mixed  with  a  rate  upon  other  pro- 

jWy,  which,  as  having  substance  and  locality  within  the  parish, 

V  properly  rateable  there,  are  not  liable  to  be  rated.  —  The  other 

Jodges  concurring,  the  rate  and  order  of  Sessions  confirmed. 

^.  Rex  V.  Bishop  of  Rochester,  and  others^   E.  T.  50  G.  3*  Landlords  not 
12£ai/,353.  —  The  trustees  appealed  against  a  poor's  rate  for  resident  witWa 
^t  ia  which  they,  being  lessors  in  the  lease  auer-mentioned,  ^  uI^/**V 
^we  rated  in  the  sum  of  SOU.,  being  one  moiety  of  the  certain  m^«nModSber 
'^t  of  100^.  reserved  by  the  said  lease.    The  Sessions  c6nfirmed  minerals,  with 
derate,  subject,  &c.     The  rent  was  reserved  under  an  indenture  liberty  to  the 
^  lease,  dated  the  SOth  of  May  1805,  and  made  between  the  tenants  to  dig, 
»i4tnistees  of  the  one  part,  and  A.  S.  and  others  of  the  other  *<^-  "[eserringa 
Pwt,  whereby  the  trustees  demised  to  the  lessees  "  all  the  mines,  rent'aiid'aUo 
"  veins,  &c.  parcels,  and  wastea  of  lead  ore,  and  other  mhierals  certain  propor- 
'^  snd  fossils,  and  also  all  the  seams  of  coal  then  open  or- dis-  tionsoftheore 
**  covered,  or  which  should  or  might,  during  the  time  tnerein  men-  which  should  be 
"  tioned,  be  opened  or  discovered,  witliin,  under,  or  upon  the  '»»««<1»  •'«  ■* 
"township  lands,  called  N»,  in  the  parish  of  H.,  and  within  cer-  a^^bletoUie 
'*tain  other  lands  therein-mentioned;  together  with  full  liberty  relief  of  the 
"and  authoritv  for  the  lessees  to  dig  and  search  for  pits,  &c.  poor  for  such 
**  und9  any  of  the  said  lands,  for  getting  all  the  lead  ore,  minerals,  certain  rent,  i 


no 


"  and  coals,  in  or  upon  the  said  mining  grounds ;  to  hold  the  ^'-^^l"*^!,^* 
*.*  demised  premises  to  the  lessees  for  the  term  of  twenty-one  ^^„  ^^  qug,. 
*  years,  yielding  and  paying  therefore,  yearly,  during  the  said  tion  might  be 
"  term,  unto  the  said  lessors,  thehr  heirs,  &c.  for  and  in  respect  of  as  to  the  pro- 
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portioa  of  ore  <<  the  Said  Xfaif  ore  and  other  nuneraki  the  dear  yearly  rent  or 
resored,  when  a  gam  of  IQCM."  payable  half-yearlj.  There  were  also  reserved, 
^uld  be^  ^y  ^^y  ^  ^^^^  certain  pcoportions  of  such  lead  ore  as  should 
nigcd,  be  gotten  from  and  out.  of  the  said  mining  grounds.    There  was 

also  a  separate  rent  reserved  for  th«  coals^  when  wrought,  and  a 
rent  for  damages  done  to  the  ground  tenants.    The  lessees  were 
bound  to  pay  all  manner  of  taxes,  rates,  assessments,  and  imposi- 
tions, whatsoever,  parliamentary  or  parochial,  already  or  there' 
after  to  be  taxed  on  the  demised  premises^  or  on  the  lead  ore,  or 
other  minerals,  coals,  or  fossils  gotten  thereout,  or  on  the  ienon 
or  lessees  in  respect  thereof.     The  case  also  stated,  that  no  cool 
mines  had  been  wrought  within  the  grounds  mentioned  in  the 
lease.     That  the  lessees  had  other  lead  mines  in  the  neighboar- 
hood,  but  had  rotten  no  ore  from  under  the  grounds  of  the 
lessors  mentioned  in  the  lease,  and  consequently  no  proportion  of 
lead  ore  had  been  rendered  or  become  due  to  the  lessors.   The 
lessors  etood  rated  in  50/.,  being  a  moiety  of  th9  certain  rent  of 
100/.  reserved  by  the  lease,  and  which  was  deemed  a  fair  propor- 
tion for  that  part  of  the  mining  ground  which  is  in  the  parish  of 
H.  J  and  the  lessors,  if  liable  at  dl,  did  not  object  to  the  fairness 
of  the  apportionment.    None  of  the  lessors  reside  or  have  anf 
dweUing*house  in  H. — ^In  support  of  the  rate  the  authority  of 
(a)AfUe,t>^A69.  R&taU  v*  GeU  (a)y  where  the  owner  (lessee  under  the  Crown)  of 

lead  mines  was  held  rateable  to  the  poor  for  the  profits  of  ^ 

and  cope^  was  principally  relied  on,  though  the  pressure  of  the 

(ft)^>Ke,pl.i03.  recent  decision  of  the  Couft  in  WUlianu  v.  Jtmes  (h)  was  adnilted. 

— -  ELLSNBdRouGH  C.  J.    The  trustees  can  only  be  rated  as  in- 
habitants or  as  occupiers  within  the  parish.    We  have  so  recently 
{e)Aiuei^\Oi.  in  Rex  v.  Nv^oUon(c)  and  WiUianu  v.  Jones  put  a  construction 

upon  the  word  inktAUant,  in  the  statute  of  Elizabeth^  as  meaniog 
a  resident  within  the  parish,  that  it  is  unnecessary  to  discoss  the 
matter,  again  ;  and  the  fact  of  such  an  inhabitancy  is  negatired 
by  the  case.    Neither  are  they  occupiers  of  the  property  ftf 
which  they  are  rated ;  so  far  from  it,  that  thej  cannot  maintain 
trespass  for  an  injury  done  to  the  property  which  they  are  sap- 
posed  to  occupy ;  and  even  if  they  were  the  actual  occupi^  of 
coal  mines,  they  would  not  be  rateable  for  them  before  they  were 
worked  and  productive.    But  this  is  no  more  than  a  contnct  with 
tenants  for  the  payment  of  a  certain  rent  for  ores  supposed  tolie 
under  the  surface;  and  if  the  tenants  should  open  the  ground  and 
raise  the  ore,  reserving  a  certain  proportion  of  ore  to  the  ground 
landlords,  there  is  no  occupation  of  any  thing  within  the  statute. 
If  hereafter  the  tenants  should  open  the  ground  and  raise  ore, 
the  trustees  will  then  be  entitled  lo  certain  proportions,  and  soch 
profits  may  come  within  a  different  rule,  as  lot  and  cope;  upon 
which  no  question  at  present  arises,  and  therefore  it  is  unneces* 
sary  to  say  any  thing.  —  Le  Blanc  J.     If  the  trustees  were  rale- 
able  at  all,  it  must  be  as  occupiers  of  the  mines  or  some  propor- 
tion of  them ;  but  here  they  are  rated  as  for  a  rent  eo  nomine,  for 
which,  if  they  were  rateable,  every  landlord  might,  by  the  same 
rule,  be  rated  for  his  rent.  -—  Grose  J.  and  Baylbt  J*  aavnted. 
-—  Order  quashed. 
An  act  of  the  ggs.   Rex  v.  Trustees  for.  the  Burgesses,  Sfc.  of  Tea^iury, 

^A^!  ^-  ^-^^  ^•^'   IS  East,  155.  — The  trustees  for  the  burgess^ 
math  of  a       *  ^C'  ^^  Temkesbury  appealed  agafnst  a  poor  rate  for  the  paiish  of 
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I,  ID  irlMh  tfa€j  were  rated  for  the  '  4/)0n»uUA  c/*  the  8909m  certain  meniow 
'  ^ii<  16/.  10s.    Kate  confirmed,  subject,  &c.    By  an  act  of  » trustees  upon 
the  4^  fi.  3.,  intituled.  "  An  Act  for  inclosing  l{knds  in  T.,  and  for  JJ!JjJ»"  Jj;^^^^ 
'L^estiDg  the  after  or  latter-math  of  a  meadow  called  Severn  Ham  ^J^  ti^^^  '^ 
^ithia  the  borough  and  parish,  in  trustees  for  certain  purposes,"  after-math  in 
aright  of  common  in  the  said  Sex)ern  Ham  to  which  certain  bur-  jKutura  for 
gttset,  &c  were  theretofore  entitled  from  the  12th  of  Au^t  to  bones,  &c.  or 
iSth  of  February f  in  erer^year,  was  taken  away,  and  m  lieu  ^^^^^^^^^ 
thereof)  the  after  or  latter-math  of  the  said  meadow  was  vested  ^^,^.  h^ 
io  the  trustees  {avpellanis)  and  their  successors  upon  certain  Uiat the  trustees 
tnuta.    By  the  saia  act  it  was  further  enacted,  ^*  that  it  should  having  let  out 
'*  and  might  be  lawful  to  and  for  the  said  trustees,  at  any  of  their  ^e  atier-matli 
''  meetiDgs,  to  be  holden  in  pursuance  of  that  act,  and  they  were  ^  ''^^pix* 
"  empowered,  to  let  and  set  annually  the  qfier  or  laiter-math  of  the  it^wmuch  a 
"uidmcadou}  called  Severn  Ham,  so  vested  in  them  as  aforesaidi  bead  for  hones, 
"oraiypart  or  parts  ihereoff  to  any  person  or  persons  whomso-  &c.  to  various 
''erer,  at  the  best  and  most  improved  yearly  rent  or  rents  that  persons,  for  no 
**  coald  be  reaaoiaably  bad  or  obtained  for  the  same ;  and  also  to  ^^^  ^i™» 
"  l^  and  set  the  after  or  latter^math  qf  the  said  mead&w  called  g^min  propor- 
^  Setern  Ham^  in  pasture  for  horses,  cattle,  and  sheep,  to  different  tlons,  must 
''yenons,  at  such  rates,  and  subject  to  such  rules  and  regulations^  themselves  be 
"  as  the  said  trustees  should  (subject  to  the  restrictions  in  that  taken  to  be  the 
*  let  contained)  from  time  to  time  appoint ;  or  by  writing  under  f^jP**"  ^^^ 
**  thsir  hands  and  seals,  to  lease  or  demise  the  after  or  latter-math 
''of the  said  meadow  called  Severn  Ham,  (subject  to«uch  re- 
**  itiictions  as  aforesaid)  to  any  person  or  persons  whomsoever, 
^  &r  such  term  or  number  of  ypars,  and  in  such  manner,  as  by 
^  the  laid  act  is  described."    The  rents  and  profits  arising  from 
tbe  latter  or  aHer-math  of  the  said  meadow,  to  be  divided  between 
(Bch  burgessefl,  &c.  as  before  possessed  the  right  of  common. 
On  the  13th  of  August  1809,  the  trustees  let  the  said  after-math 
Mt«i  pasturegf  at  a  certain  9un$  per  hecui  ^or  horses^  cattle f  and 
^>^p»  io  variotu  persons^  under  the  authonty  of  the  said  act,  for 
nsB  of  money  amounting  together  to  295/.    The  several  per- 
Moi  who  took  the  after-math  in  pastures,  enjoyed  tha  same  bv 
tvomg  in  tbeir  cattle  from  the  12th  of  August  1809,  to  the  13th 
^February  1810^  and  the  trustees  did  not  occupy  it,  unless  such 
l^ttmg  and  enjoyment  in  pursuance  thereof  amount  in  law  to  an 
occupation  by  tnem.    The  question  was,  Whether  the  trustees 
*eieliftble  to  be  rated  in  respect  of  the  after  or  latter-math  ?— • 
^LLEKBOBOUGH  C.  J*    What  is  letting  out  in  pastures  more  than 
^ibigin  cattle  to  agist?  —  In  the  case  of  ^.  v.  Watson  (a),  the  {a)AtU€,pl2iG. 
ci'ipwatian  could  not  take  in  the  cattle  of  a  stranger ;  but  here 
thelbustees  may  contract  with  any  persons  to  take  in  their  cattle 
^7  ^  year,  or  by  the  month,  or  week ;  and  here,  not  being 
>ble  to  let  it  altogether,  they  took  in  the  cattle  of  different  per* 
*0as  at  so  much  a  head.    'Wlio  then  can  be  said  to  be  the  occu- 

C'h  if  they  are  not  in  this  case  ?  The  letting  is  at  so  much  a 
d  without  any  definite  time,  or  for  any  definite  portion  of  the 
after-math ;  nor  were  the  trustees  bound  to  limit  the  number  of 
cattle,  thouglll  they  might  have  done  so.  — •  Grose  J«  agreed.  — 
I^  Blanc  J.  The  persons  whose  cattle  were  taken  in  had  no 
definite  portion  of  the  after-math  let  to  them.  —  Batlby  J.  In 
<he  Huntingdon  case  (d),  the  portions  of  those  who  had  a  right  (6)ifnic>,pL2i6. 
to  Block  were  ascertained ;  but  here  there  was  nothing  to  limit 
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the  trustees  from  taking  in  others.  —  Order  of  Semns  codf 
finned* 
Thetrustess  229.  Rex  v.Agar^  T.T.  51  G.d.  UEorf,  256.  — Thedefend- 

^h*  ^®*''®?**'  ant«  appealed  against  a  poor-rate  for  St.  M.,  in  which  they  irap 
^^^^iL  ^^^  ^^^  *  Methodist  chapel,  at  20^  rent.  Rate  confinned,  sdb- 
xi^ly  for  the  j^^^'  ^^'  ^°  ^^^  ^^®  appellants  purchased  a  piece  of  ground, 
rent  of  the  upon  which,  by  means  of  voluntary  contributions,  they  erected  the 

pews,  are  rate-  chapel  in  question,  which  was-duly  registered  under  the  toleratioo 
^^^^'^^/T  r  ^^'  ^^^  ^  indentures  of  bargain  and  sale,  duly  enrolled,  the 
^ebuildinff  premises  were  shortly  afterwards  conyejred  to  them,  upoa  trusts, 
though  inU^ct  ^^^  ^^^V  Should  let  the  pews  and  seats  in  the  chapel,  under  such 
they  expended  yearly  or  Other  payments  as  they  might  think  fit,  and  upon  other 
the  whole  of  trusts,  as  therein  more  particularly  appear  (the  deeds  fonoung 
what  they  re-  p^^  of  the  case).  The  consideration-money  for  the  purchase  of 
disbu»em^ts^  the  ground,  and  the  sums  expended  in  erecting  the  chapel,  were 
for  repairs,  &c.,  ^^^^^  partly  by  voluntary  donations,  and  partly  by  sums  borrowed 
and  to  attend,  by  the  appellants.  The  current  expences  of  the  trustees  in  sup- 
ants  in  the  porting  the  chapel  during  the  year  1810  (when  the  rate  was  made) 
chapel,  and  in  ng  appear  by  the  disbursements  afker-meationed,  were  247/.  J<«; 
TO*of  ^  '  and  the  whole  of  the  pew-rents  received  for  that  year  amounted  to 
preachers.  222/.  4^.  which  were  applied  towards  the  discharge  of  the  follow- 

ing expences ;  namely, 

£    u  i. 

To  insurance,  rent  and  taxes,  and  candles  for  one 
year,     -  -  -  -  -  -      84 19  9 

To  tradesmen's  bills  for  repairs,    -  -  -     24  9  ^ 

To  chapel-cleaners,  candle-snuffers,  and  chapel-door 
keepers,  -  -  -  -  -     22 18 

To  one  year's  quarterage  for  salary  and  board* 
allowed  to  two  Methodist  preachers  for  officiating 
in  the  Yorit  chapel,        -  •  -  -    110  0  0 

To  T.  S.f  half  a  year's  salary  for  conducting  the 
singing  in  the  chapel,    -  -  •  «       5   0  0 

247  7  0 
The  point  reserved  by  the  Sessions  was,  whetlier  the  appelisots, 
under  the  above  circumstances,  were  liable  to  contribute  to  tJie 
relief  of  the  poor,  in  respect  of  the  rent  or  monies  so  received  for 
the  pews,  and  so  applied  as  above  stated. — Lord  Ellembo&ough 
C  J.  .The  application  of  the  money  received  may  be  very  prop^.* 
but  the  receipt  of  it  by  the  trustees  for  the  rent  of  the  pews  is 
rateable.  There  is  a  iurther  item,  I  observe,  of  SL  for  half  a 
year's  salary  for  conducting  the  singing  in  the  chapels  I  do  not 
say  that  it  is  improper;  but  how  can  that  be  necessary?  Noi^ in- 
deed do  I  find  any  thing  stated  in  the  case  of  necessary  expences, 
but  only  of  the  current  expences.  The  Question  is,  whether  the 
trustees  are  rateable.  In  what  situation  do  they  stand  to  thepio- 
perty  ?  In  1804>  they  purchased  the  ground,  on  which  they  after- 
wards erected  the  chapel :  they  are,  therefore,  the  owners  of  the 
property.  If  they  had  gratuitously  admitted  persons  into  their 
chapel,  and  provided  preachers  for  the  congregdion,  without 
receiYing  any  thing,  they  would  have  come  within  the  case  of  Tks 
(tt)^«ie,pl.aoo.  King  v.  JVoodxoard  (a);  but  observe  the  difference  between  th« 
'  two  cases :  there  it  was  found  that  the  trustees  did  not  receive  aoj 
rent,  or  other  pecuniary  advantage,  for  the  use  of  the  scats  in  ^ 
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Qnaker's  meetine-house :  here  it  is  stated  tliat  the  trustees  do 
receive  rent  for  the  seats.    WhalNiniilitude  then  does  this  bear  to 
fl^aldoa  case  (a),  who  gratuitously  d^oted  his  property  to  the  {a)Jnte,p\AB9, 
education  aad  mainteuance  of  paupers,  but  derived  no  profit  to 
himtelf?  Here  profit  is  made  of  the  property  to  the  full  by  the 
troBtees  who  let  out  the  seats,  and  receive  pecuniary  advantage 
from  the  use  of  them.    And,  admitting  that  there  must  be  some 
eipences  incurred  in  producing  the  profit,  it  depends  upon  cir- 
cumstances, and  the  mode  of  administering  the  fund,  what  the 
pro6t  shall  be.     If  it  were  absolutely  necessary  that  all  the  ^sums 
stated  in  the  account  of  expences  should  be  expended ;  it  should 
have  been  expressly«found  in  the  case,  that  they  were  all  necessa-  . 
rily  expended  in  the  carrying  on  the  business  of  the  chapel.     The 
trmtees  may  go  on  increasing  their  expenditure  in  this  manner, 
as  their  profits  increase.    I  admit  that  it  is  not  found,  that  any  of 
tfae  items  were  fraudulently  swelled  for  the  purpose  of  this  ques- 
tion: but  it  is  not  enough  in  these  cases  to  show  the  expences 
laid  out  in  any  particular  year  absorbed  the  profits  of  that  year ; 
&r  the  benefit  of  such  expences  'may  be  derived  in  future  years, 
as  is  often  the  case  in  improvements  of  iarms.     If  valuable  land  in 
the  neighbourhood  of  a  town  be  covered  with  buildings  in  one 
year,  the  expences  .of  that  year  would  probably  greatly  exceed 
its  profits ;  but  the  land  would  not  cease  to  be  valuable  and  rate- 
able on  that  account.     This  is  not  like  the  case  where  persons  have 
been  held  not  to  be  rateable  for  property,  as  not  being  in  the  oc- 
•opation  of  it ;  for  these  appellants  are  the  original  proprietors  of 
the  land,  on  which  they  have  erected  a  chapel  by  voluntary  sub- 
scription, under  no  restriction  as  to  the  profits  to  be  derived  from 
it,  and  in  the  actual  receipt  of  rents,  wnich  they  have  applied  in 
the  manner  stated.  —  Grose  J.    The  first  question  is.  Whether 
tee  13  any  thing  rateable  in  this  case  ?  and  here  ihefe  is  dearly 
nteable^roperty;  for  there  is  land  and  a  building,  which  produces 
profit    But  it  is  said  that  it  does  not  produce  profit  sumcient  to 
warrant  a  rate  on  these  defendants  in  respect  of  it.    But  that  de^ 
pends  upon  Uie  manner  in  which  they  apply  the  proceeds.     It  does, 
in  fact,  produce  profit ;  and  they  dispose  of  it  as  tbey^please  after- 
wards.   How  then  does  this  differ  from  other  buildings  which 
produce  profit  ?  If  this  be  not  rateable  on  account  of  the  subse- 
qoent  application  of  the  profits  by  the  trustees  to  the  benefit  of 
others,  why  should  any  estate  which  a  man  holds  in  trust  be  rate- 
^le.    Then,  2dly,  the  trustees  who  receive  the  profits  ar#  the 
^Hxnpiers  of  the  property,  and  therefore  they  are  liable  to  be  rated 
for  it. — Lb  Blanc  J.  The  subject-matter  of  the  rate  is  within 
^  atat.  43  Eliz.  c,  2.,  which  directs  the  occupiers  of  lands  and 
Itoases  to  be  rated;  these  appellants  purchased  the  land,  and 
^ected  a  building  on  it  to  be  used  as  a  chapel,  and  they  now  let 
out  the  seats,  and  receive  the  rent  for  them ;  they  are,  therefore, 
the  occupiers  of  tlfe  building.     Then  the  only  question  is.  Whether 
they  are  liable  to  be  rated  for  it,  on  the  ground  that  it  is  not  valua- 
ble property  ?   It  is  let  out  at  an  annual  rent :  but  it  is  objected 
that  though  they  receive  profit  in  tl\e  first  instance,  yet  thev  after- 
wards dispose  of  the  whole  in  the  establishment,  in  paymg  the 
>slaries  of  the  ministers,   and  in  defraying   other  expences  of 
sttendants  and  repairs*    I  agree  that  this  is  m  substance  a  rate  on 
the  ministers ;  for  if  they  had  let  out  the  pews  and  received  the 
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rettts,  they  would  only  have  received  the  surplus  proit,  aftir 
payment  of  all  the  necessary  i^ences  of  the  chapel :  hot  the 
pews  are  let  out  by  thoas  who  are,  in  effect,  the  trustees  for 
the  ministers;  for  Uiey  pay  over  to  them  so  much  as  remaiu  | 
after  defraying  the  expences.     These  trustees,  therefore,  moit 
be  considered  as  the  occupiers,  because  the  property  is  in  tbem, 
and  they  let  out  the   pews;   and  they  are  therefore  rateable 
for  the  profits  in  the  same  manner  as  the  ministers  tbenuelres 
would  be,  if  these  latter  let  out  the  pews.  —  Batlet  J.  Tlie  pro* 
perty  itself  is  rateable,  and  the  trustees  are  the  proper  persons  to 
be  rated  for  it.  •  It  is  a  house,  and  the  statute  of  Eliz,  sajs,  that 
■  the  occupiers  of  houses  are  rateable.    It  produces  profit;  for  cer- 
tain sums  are  paid  annually  into  the  hands  of  the  persoos  nted 
by  those  who  rent  the  pews.    Then  it  is  objected  that  part  of  ^ 
money  so  received,  which  is  applied  to  the  salaries  of  the  preachers, 
is  re&rable  to  them  and  not  to  the  house,  and  if  there  were  no 
preachers  there  would  be  no  pew-rents  received.    I  agree  that  the 
money  so  received  is  partly  referable  to  the  preacher,  bat  a  part 
is  also  referable  to  the  house  itself,  in  respect  to  the  superior  ac- 
commodation afforded  by  it  to  those  who  attend  the  preadiers; 
for  such  large  sums  would  not  be  paid  to  hear  them  in  the  open 
(a)^nie,pl.900.  ft>>*.     This  then  is  not  like  Woodward's  case  (ft);  nor  like  the  case 
(6)^nie,pl.i82.  ^^  ^^'  Waldo  {h)^  who  dedicated  his  property  to  the  charitaMe 

purpose  of  educating  and  maintaining  poor  children :  for  there 
was  no  profit  made  of  the  meeting-house  in  the  one  case,  or  of  the 
property  dedicated  to  the  charity*children  in  the  other :  bat  he^ 
a  profit  was  made  of  the  property.     And  there  is  no  haidship  m 
saying  that  the  trustees  shall  pay  the  rate ;  for  they  will  stop  « 
transitu  so  much  as  they  pay  for  this  purpose ;  and  the  ministers 
are  not  the  proper  persons  on  whom  to  impose  the  rate  on  the 
building,  in  respect  of  their  salaries.    The  trustees  are  not  unitf 
any  obli^tion  to  make  the  payment  to  the  extent  statffl:  thef 
have  paid  the  money  in  fact,  but  they  were  not  under  any  obfi* 
gation  to  do  so  at  all  events.    This,  therefore,  being  propert^i 
which  in  its  nature  is  rateable,  and  profit  being,  in  fact,  made  of  r^ 
and  that  profit  passing,  in  the  first  instance,  through  the  bands  of 
the  trustees,  I  see  no  doubt  but  that  they  are  rateable  for  it«— 
Order  and  rate  confirmed. 
On  an  appeal         230.  Rex  V.  Ambleside,  M.  T.  51^  G.  S.  16  East,  S80.— &  S.  «p* 
against  a  rate      pealed  against  a  poor-rate  for  A.    Hie  ground  of  appeal  was, 
^hl'^A  ?~"^*''    "  Because  one  W.  W.  and  other  persons  named  in  the  rate  were 
ret!Li  for  his       "  ?®^  ^^^^  assessed  or  rated  for  or  in  respect  of  his  and  their  stodj 
8U>ck  in  unde,     **  *"  trade."    The  rate  in  question  was  made  in  respect  of  red 
the  sessions        property  only,  and  no  stock  in  trade  or  other  personal  property 
ought  to  amend  was  included  in  the  rate.     W.  W,  had  stock  in  trade  which  was 
^miih'it""^  °°'  visible  personal  property  within  the  said  township,  producing  profit, 
Stock  in  trade    *"^^  ^^  assessment  was  made  upon  him  in  the  said  rate  in  respect 
is  rateable  to       tliereof ;  but  no  Stock  in  trade  or  other  personal  property  had  ever 
the  poor,  not^     been  rated  within  the  township.    The  Sessions  quashed  the  rate, 
wiihsunding  it   subject,  &c.     Upon  this  case  being  called  on,  after  P.  Courienaif 
^^^^^^^    had  stated  that  the  question  intended  to  be  submitted,  was,  whe- 
there  tei^e     ***®''  if  Stock  in  trade  produce  a  profit,  the  usage  can  vary  its 
circumstances     rateability.  —  Lord  Ellenborough  C.  J.  said.  Is  there  not  aa- 
^    to  take  it  out  of  Other  question  ;  Whether  the  rate  ought  not  to  have  been  amended, 
Uiegencralrule.  instead  of  being  quashed?  As  to  the  rateability  of  stock  in  tra^, 
(«)-rf»re,pl.206.  that  has  been  settled  in  Rex  v.  Darlington  (a),  if  it  be  ascertained 
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t0  be  profitable.    It  is  then  an  objection' applicable  to  ond  person; 

and  the  justices  should  have  amended  the  rate,  and  not  quashed 

it.   The  41  G.  S.  c.  2S.  was  passed  for  the  very  purpose  of  enabling 

tlieiii  80  to  do,  in  order  to  prevent  the  inconvenience  of  the  parish 

bong  without  funds  fi»r  the  maintenance  of  its  poor  in  the  mean 

one.    We  say,  therefore,  that  this  rate  was  not  properly  quashed, 

bat  ought  to  nave  been  amended.    If  there  are  any  circumstances 

to  take  it  out  of  the  general  rule,  as  stated  in  Rex  y.  Darlingtotif 

tbey  should  be  stated :  if  there  are  none  such,  the  property  is  rate-  • 

tbie.   Rex  v.  White  (a)  is  also  to  the  same^eiTect.-— Order  of  Ses-  (a)^fiif,pLi99. 

sioD8  quashed. 

281.  Rex  v.  Governor  and  Company  of  the  Netv  River ^  JB.  T,  Land  ofwliich 

S$G.S.IM.Sf  5-  50S. — The  Governor  and  Company  of  the  Neu>  ^  •"?"•> 

BxMT  appealed  against  a  poor-rate  for  L.  A.    The  Sessions  con-  ^"l{y"^ 

feiDcdthe  rate,  subject,  &c*    In  a  rate  for  L.  A.,  the  Governor  Jlrfng  riMng 

and  Company  of  the  Neto'  River  are  rated  for  land  in  C  M.,  15/.  within  it  may 

Hw  Governor  and  Company  of  the  Neto  River  were  incorporated  be  rated  to  the 

bf  charter  m  1619,  for  the  purpose  of  conveying  water  from  a  pooratwch 

•pring  rising  in   C.  M.,  in  the  liberty  of  L.  A.,  to  the  cities  of  JI^^J™  ^  the 

Lauhn  and  Westminttery  and  do  supply  a  great  part  of  the  same  ownofof  the 

vith  water,  by  means  of  a  cut  called  the  New  River^  leading  from  land  who  are 

tbe  spring  to  a  head  or  reservoir  at  Islington j  whence  it  is  distri-  alio  occupiers, 

baled  by  means  of  engines  and  pipes  to  tne  different  parts  of  the  ^  "<^  receive 

Bwtropolis,  and  from  which  the  company  receive  considerable  *"^ii?[j^^ed 

profit  beyond  the  sum  at  which  the  property  in  question  is  rated.  |^  the^nid 

The  water  of  the  Nevo  River  is  derived  irom  two  sources,  part  from  spring,  nor 

tbe  rirer  Lea^  from  which  there  is  a  cut  communicating  with  the  does  any  part 

Afeio  Atoer,  near  C  M.,  and  part  from  a  spring  rising  and  inclosed  become  due  in 

jttabaain  in  C.  M.,  which  is  the  subject  of  the  [>resent  rate,  and  Jjjjjfjj]^  l^n^ 

V  the  freehold  of  the  Nem  Rivtr  Company,  and  in  their  occupa-  ]^ 
{ion.   The  quantity  of  water  derived  from  each  of  these  sources 

V  neariy  equal.  That  part  of  C  M.  which  is  occupied  by  the 
Compaoy,  and  is  the  subject  of  this  rate,  contains  about  \mo  acres ; 
it  coDugts  solely  of  the  basin  where  the  spring  rises,  and  so  much 
ofthe  cut  from  thence  called  the  Nefm  River  as  lies  in  the  liberty 
of  L.  A.y  where  it  joins  the  water  taken  from  the  river  Lea^  and 
^  thence  it  continues  to  run  with  the  said  water  so  taken  from 
the  river  Lea  in  one  joint  course  to  Islington,  The  said  land 
done  without  the  spring,  and  if  it  were  not  covered  with  water,  is 
of  the  annual  value  of  5L  The  whole  profits  of  the  company  arise 
from  the  sale  of  the  water,  no  part  of  which  is  distributed,  nor  is 
ony  of  the  money  received  for  it  by  the  company,  nor  does  any 
^^^me  due  in  the  liberty  of  X.  ji.  If  the  advantage;  which  the 
company  derive  from  the  use  of  the  spring  may  by  law  be  included 
in  the  rate  upon  the  land,^the  land  and  the  spring  of  water  toge^ 
ther  are  of  the  annual  value  at  which  they  are  rated.     The  several 

c»se8  of  R,  V.  Millar  (A),  il.  v.  Sculcoates  (c),  R-  v.  Corporation  (6}yfn«e,p1.l74« 
tfBath(d)y  and  ^,  v.  Page  (e)f  were  cited.  —  Lord  Ellenbo-  [c)  Jnte,pU  oi. 
Rough  C.  J.   This  is  a  rate  imposed  on  land  including  a  spring  of  (d)Aniefp\A04, 
*ater,  as  being  of  the  aggregate  value  of  300/.     The  case  finds,   (e)^n/<r,pl.97. 
**  that  the  land  alone,  without  the  spring,  and  if  not  covered  with 
^  water,  is  of  the  annual  value  of  5/.,  but  if  the  advantage  which 
"  the  company  derive  from  the  use  of  the  spring  may  by  law  be 
^  mduded  in  the  rate  upon  the  land,  the  land  and  sprmg  together 
"*  are  of  the  aaoual  value  at  which  they  are  rated.''     Much  of  the 
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argument  ogaindt  this  rate  seems  to  me  to  be  built  upon  a  perreri 
sion  of  the  terras  of  this  finding.  We  are  desired  to  read  the  case 
as  if  the  words  were,  "  if  the  tohole  advantage  of  the  concern  may 
"  be  included  in  the  rate  ;''  whereas  nothing  like  that  is  stated; 
but  only  <<  if  the  advantage  which  the  cooopany  derive  from  the 
'*  use  of  the  spring ;"  and  the  rate  is  expressly  stated  not  to  be 
imposed  upon  the  whole  advantage  which  they  derive.  I  am  at  a 
lossy  therefore)  to  discover  between  this  case  and  Rex  v.  M^ 

•    any  other  distinction  than  that  which  has  been  alluded  to,  vit, 
that  the  quality  of  th^  two^  waters  is  different}  the  one  being  a 
mineral  and  the  other  plain"  water.     It  has  been  assumed,  indeed^ 
that  in  that  case  all  the  profits  were  received  in  the  parish  where 
the  land  lay  ;  but  the  case  does  not  warrant  any  such  conchiaoo ; 
and  we  know  perfectly  well  that  the  mineral  waler  in  questioam 
that  case  is  disposed  of  in  great  quantities  at  distant  places.  It 
may  be  said  also  that  in  this  case  the  owners  of  the  property  are 
also  the  occupiers,  but  there  the  property  was  in  the  occnpadoo 
of  a  tenant :  to  which  the  answer  has  already  been  given,  viz.  that 
that  circumstance  is  no  otherwise  material  than  as  it  affords  a  mora 
easy  criterion  for  ascertaining  the  annual  value.    Here,  then,  ii 
landy  and  water  inclosed  in  a  basin  upon  the  land,  which  falls 
within  the  legal  description  of  land ;  and  although  a  considerable 
portion  of  the  profits  of  such  water  is  derived  from  pipes,  throu^ 
which  it  is  distributed  to  other  places,  yet  it  is  found  tliat  the 
water  has  a  certain  ascertained  value  at  the  fountain  head;  and  in 
cases  of  this  kind  it  is  enough  to  ascertain  the  local  value  of  the  pro- 
perty without  enquiring  whether  it  yields  a  return  on  the  spot.   A. 
degree  of  confusion  has  arisen  from  comparing  this  to  the  case  of 
tolls  upon  canals ;  whereas  they  are  essentially  different ;  for  toUi 
are  an  incorporeal  hereditament, .  and  have  no  local  corporeal 
existence  so  as  to  be  the  subject  of  rate  until  they  become  i^ 
Then  we  have  been  pressed  with  the  case  of  Rex  v.  ScukoctUt 
where  it  was  holden  that  the  commissioners  in  whom  a  draioagc 
was  vested  were  not  rateable ;  but  that  was  so  holden  upon  tbe 
principle  that  where  there  is  not  a  scintilla  of  benefit  derived  fron 
the  occupation,  the  property  is  not  rateable :   there  the  commo- 
sioners  were  merely  servants  of  the  public,  having  no  divitibie 
fund  in  their  hands,  either  as  trustees  or  to  Uieir  own  benefit^  sad 
deriving  no  advantage  from  the  drainage  ;  and  the  only  persona, 
benefited  by  it  were  the  owners  of  lands  in  other  parishes,  -h^ 
Rex  V.  Bath  it  was  assumed  in  .the  decision,  that  the  ^^^^  V[ 
the  subject  of  rate  in  the  parish  where  it  was  impounded  in  uie 
reservoirs;    the   only  question  there  being,  whether  the  cor- 
poration were  rateable  in  that  parish  to  the  extent  of  sll  the 
profits  received  by  them,  or  whether  the  rate  ought  not  to 
have  b6en  framed  with  reference  to*  the  contributory  profits 
derived    to    tlie    company  in    other  parishes.    Without  goiag 
further  into  the  several  cases  upon  this ,  subject,  and  feeling 
no  disposition  to  overrule  the  case  of  Rex  v.  Millar^  I  think  thtfo 
is  no  doubt  that  the  Sessions  have  come  to  a  right  decision.    Tbe 
property  is  locally  valuable    in   the    parish  where  it  is.  ratw 
although  that  value  is  derived  from  extrinsic  circumstances,  aiw 
although  the  profits  are  actually  received  elsewhere.  —  GbosrJ- 
No  person  considering  this  case  can  entertain  a  doubt.    It  is  w- 

^    mitted  that  the  spring  and  the  land  in  which  it  rises  are  the  fr^ 


SlCT.7.]       FKRSONS    AKD   PROPERTY  TO   BE   RATB0.  S25 

hdd  of  the  companyy  atid  in  their  occupation.  The  only  queatidn 
«,  Whether  it  is  a  beneficial  occupation  ?  Upon  that  subject  there 
cannot  be  a  reasonable  doubt ;  for  it  is  staled  in  the  case,  that  the 
lad  iociuding  the  spring  is  worth  about  300/.  per  annum^  and  that 
the  companj  do  derive  a  considerable  profit  from  it.     It  would  be 
strange,  therefore,  if  the  Court  should  hold  that  it  is  not  rateable. 
I  cannot  distinguish  this  case  from  the  common  case  of  land  on 
wQjch  com  grows.    In  such  case  the  land  is  assessed  aecording  to 
its  value,  and  that  value  is  estimated  according  to  that  which  it 
produces ;  so  here  the  land  produces  a  spring,  and  the  value  of  it 
is  to  be  computed  according  to  the  benefit  which  the  spring  «pio> 
daces  to  the  company.     I  say  nothing  as  to  the  quantum  of  the 
rite,  that  being  a  question  wholly  in  the  discretion  of  the  Ses- 
b1od8:  here  we  have  only  to  decide  on  the  rateability  of  the  pro- 
perty—  Le  Blanc  J.     The  question  arises  on  the  validity  of  a 
rate  ioade  for  the  liberty  of  L.  A.    by  that  rate  the  Nexv  River 
Company  are  rated  for  land  at  a  certain  sum  ;  which  rate  is  im- 
jKMed  on  them  as  occupiers  of  local  corporeal  property  within  the 
Oijertj.    No  rule  is  clearer  than  this,  that  it  is  not  the  business  of 
tliis  Court  to  enter  into  inquiries  as  to  the  value  found  by  the  Ses- 
sions, whether  it  be  estimated  at  too  high  a  rate  or  not.     The 
SessioDS  may  possibly  have  put  too  high  a  value  on  the  property, 
bst  vith  that  question  this  Court  does  not  interfere,  nor  indeed  is 
It  nd)mitted  to  us.     The  only  question  upon  which  we  are  re- 
<]oired  to  deliver  our  opinion  is.  Whether  this  property  be  rate- 
able; and  whether  the  Sessions,  in  forming  their  judgment  on  that 
poiot,  have  taken  into  their  consideration  circumstances  which 
^ej  ought  not  ?   The  subject  matter  of  the  rate  is  land :  and  the 
Ctte  states  that  the  land  taken  independently  of  the  spring,  is  of 
tbe  annual  value  of  5/.  only ;  but  if  the  spring  and  the  advantage 
^med  from  it  by  the  company  may  be  taken  into  consideration, 
^n  the  land  is  not  rated  at  more  than  its  value.     Tliat  brings  it 
to  tbe  question,  Whether  in  estimating  the  value  of  the  land,  some- 
^g  which  is  peculiar  to  the  land,  and  makes  it  more  profitable 
to  the  occupier  than  if  it  were  away,  can  be  taken  into  consider- 
^on?  and  that  question  has  already  been  determined  in  Rex  v. 
UiUar^  which,  as  it  seems  to  roe,  cannot  be  distinguished  from  the 
pi'Cflent  case.     That  was  a  case  where  land,  being  rendered  more 
productive  by  reason  of  a  noineral  spring  arising  within  it,  was 
beld  rateable  at  such  increased  value.     The  only  feature  of  dis- 
tinction between  the  two  cases  is  this,  that  here  the  company  do 
not  receive  any  of  the  profits  of  the  water  on  the  spot,  whereas  it 
^  contended  that  in   Rex  v.  Millar,  it  may  fairly  be  presumed, 
uor  it  is  not  so  stated  in  the  case)  that  the  profits  were  received 
^  tbe  fountain-head  in  the  parish  where  rated ;  but  does  it  make 
JBj  difference  to  the  occupier  whether  he  takes  the  profits  of  his 
w  by  selling  the  produce  on  the  land  itself,  or  by  disposing  of 
H  elsewhere  ?     Suppose  a  m^n  occupying  land  out  of  which  he 
^  brick-earth,  and  converts  it  into  bricks  in  an  adjacent  parish ; 
Would  he  not  be  liable  to  be  rated  as  for  brick  land  in  the  parish 
where  the  land  lies,  in  the  same  manner  as  if  he  had  sold  the 
^'^i^^  in  that  parish?     Particular  expressions  taken  from  cases 
diisunilar  in  their  circumstances  have  been  dwelt  upon,  in  order 
to  impress  upon  the  Court  the  rule  that  there  must  be  a  beneficial 
<^upation  m  the  parish  ;  to  constitute  which  it  is  said,  that  the 
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pvofits  must  be  received  there.    But  the  cases  of  tdls  are  by  so 
means  applicable^  which  are  only  of  value  at  the  place  where  they 
become  due,  and  not  like  land  which  is  of  a  certain  permanent 
value  in  the  place  whei'e  it  is  situate.  With  respect  to  Rex  v.  Sed- 
coatSf  that  case  proceeded  on  the  ground,  that  the  parties  rated 
had  not  the  beneficial  occupation  of  any  property  whatsoeveTi 
which  could  be  the  subject  of  rate ;  but  here  the  company  are 
found  to  be  in  the  actual  occupation  of  land  which  produces  a  pro- 
fit.   Whether  they  are  liable  to  be  rated  in  evary  parish  through 
which  the  line  of  river  passes  is  a  question  which  at  present  it  is 
not  oecessary  to  determine :  nor  is  it  material  for  us  to  mqake, 
whether  the  Sessions  have  made  a  higher  estimate  of  the  profits 
than  they  ought  to  have  done.    It  is  sufficient  for  our  dcciiim 
that  it  is  found  by  the  case,  that  there  is  an  oocupatiim  of  locd 
and  visible  corporeal  projjierty  within  the  liberty,  which  is  ren- 
dered of  greater  value  by  reason  of  the  spring,  than  it  would  be 
without.    Under  these  circumstances,  unless  we  were  to  ovcftun 
die  case  of  Rex  v.  Miliary  we  must  hold  this  property  to  be  csts- 
able.  —  Bayley  J.  I  think  it  is  clear,  that  the  company  are  liable 
to  be  r^ted  for  the  spring,  which  is  part  of  the  produce  of  the 
land.    The  company  have  the  means  of  carrying  this  produce  ts 
market,  where  it  aflbrds  a  beneficial  return ;  and  it  can  make  bo 
difference  whether  they  convey  it  along  a  canal  or  in  carts  and 
waggons,  or  by  any  other  mode.    It  is  still  the  produee  of  tbe 
land,  which,  when  brought  to  market,  produces  a  profit.   Tbe 
ease  of  tolb  upon  canals  is  perfectly  distinguishable,  because  toils 
exist  as  local  visible  property  in  the  parish  where  they  accruei 
and  before  they  can  be  rated  all  the  cases  have  held  that  they 
must  exist  as  toll ;  but  this  is  a  rate  on  land  situate  in  the  padib« 
The  fallacy  of  the  argument  lies  in  applying  to  land  a  rule  appii- 
cable  to  one  species  of  incorporeal  property,  and  deducing  from 
thence  that  the  profits  of  land  must  be  rated  in  the  parish  when 
they  are  receivea,  and  not  where  the  land  lies ;  and  that  thtsooo- 
pany  is  liable  to  be  rated  in  that  parish  to  the  full  extent  of  the 
profits  received.    But  this  is  not  a  rate  on  the  profits  which  the 
company  acquire,  but  on  the  land  which  they  occupy.  The  quea* 
tion  then  is.  What  land  do  the  cotmpany  occupy  within  the  liberty, 
not  what  profits  do  they  receive  there ;  and  what  is  its  afiouai 
valne  ?  It  appears  that  they  occupy  this  land,  the  valbe  of  vhicb  is 
improved  partly  by  tbe  spring,  and  partly  by  reason  of  channels 
and  pipes  in  other  lands,  through  which  the  water  is  conveyed  to 
the  consumer.    Perhaps,  therefore,  it  may  be  fair  that /in  fixiDS 
tbe  quantum  of  rate  on  this  property,  respect  should  be  had  to 
the  benefit  which  results  to  the  company  in  the  different  parishei 
tlirough  which  the  water  is  conveyed.    But  this  observation  ap^ 
plies  only  to  the  quantum,  with  which  we  have  nething^to  dos 
here  it  is  quite  clear  that  the  company  have  a  ben^ciai  occivsff 
tion  of  land  in  L.A,f  and  are,  therefore^ liable  to  be  rated.— *w 
der  (tf  Sessions  confirmed. 

2S2.  Rex  V.  Baptist  Mill  Companyy  T.  T.  53.  G.  3.  1  if.  ^^  & 
61 2. —  The  defendants  were  rated  to  a  poor-raite  for  R.  as  occo* 
piers  of  the  ^*  lot,  toll,  and  free  share  of  the  calamine,  andiM 
**  calamine  yard  and  bam  ;"  on  appeal  the  Sessicins  amended  the 
rate  by^  expunging  therefrom  **  the  calamine  yard  and  haco,''  and 
assessing  the  '<  lot,  toIU  and  firee  share  of  the  odanine^''  at  the 
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nmof8^.]9«.  2(j.in8tettddf  9/«,  subject,  ftc.  by  indenture  of  liBIO,  ble  to  be  rated 
lecitiog  that  J.Z.,  as  lord  of  the  manor  of  R.,  waa  entitled  to  a  lot|  to  the  poor«  m 
toB,  or  free  share  of  all  calamine  or  lapis  cnlaminaris  raised  within  the  f^*^  ¥ 
manor,  in  the  proportion  of  one  part  in  four,  and  which  had  been  Mrish  where 
titelj  received  by  him  at  only  three  parts  in  twenty  in  the  inclosed  tlie  manor  lies  • 
IsDds,  bat  was  not  yet  ascertained  in  the  uninclosed  lands ;  and  none  of  tbem 
fbo  redting,  that  certain  persons  therein  named,  styling  them-  h«i"g  resident 
sehres  the  Baptist  Mill  Company,  had  agreed  to  take  the  said  lot  '"  ***•  P'™**" 
or  free  share  of  the  said  J,  L.,  the  said  J.  L.  demised  to  the  said 
persons  so  styling  themselves  the  Baptist  Mill  Company,  all  that 
the  ssid  part,  purpart,  lot,  and  free  share  of  the  said  J.  L,  as 
lord  of  the  manor,  of  and  in  all  calamine  stone  or  lapis  calami- 
naris,  raised  or  gotten,  or  to  be  raised  or  gotten,  in  the  inclosed 
lands,  or  wastes,  or  other  lands  within  the  said  manor,  or  which 
he  bad  right  to  claim  or  demand ;  with  liberty  to  take  and  carry 
mf (he same:  and  also  a  building  in  R,,  called  the  Calamine 
Bam,  witli  the  oven  therein  to  calcine  calamine,  together  with   * 
6e  jards  and  other  buildings  and  premises  belonging  to  the  same: 
to  hold  to  the  lessees,  their  executors,  &c.   for  a  term  of  ten 
years,  at  the  yearly  rent  of  210^.     The  said    manor  of  R,  is 
^  the  parish  of  R.f  and  the  said  J.  L,  is  seised  in  fee  of  the  said 
OBBor,  and  of  the  mines  within  the  same.     Before  the  making' of 
the  rate  above-mentioned  the  lessees  underlet  the  calamine  barn 
ttdyard  to  T.  T.,  who,  at  the  time  of  making  the  rate  and  since 
Ink  occupied  the  barn  and  yard.    There  are  no  other  buildfngs 
«  premises,  and  the  lessees  are  not,  nor  were  at  the  time  of  making 
ike  rate,  in  the  occupation  of  any  land  or  buildings  tonatsoeverf 
^ts  the  parish  of  R.,  unless  the  Court  shall  be  of  opinion,  as 
^  Sessions  were,  that  the  lot,  toll,  andjree  share  above*mentionedf 
treh  be  considered  as  land^     AH  the  lessees  reside  in  Bristol,  and 
^ agent  lives  in  Shiphand,  an  adjoining  parish  to  R,,  but  attends 
^ttently  at  the  different  calamine  pits  in  R.,  to  collect  the  free 
share  from  the  miners,  who  raise  the  calamine.    The  lessees  run 
^  risk,  nor  incur  any  expence  whatever,  and  have  since  the 
commencement  of  the  lease  received  a  quantity  of  calamine,  as 
the  k)rd's  lot,  toll,  or  free  share,  of  a  considerable  value.  —  In 
wpport  of  the  rate  Rouds  v.  Gells(a),    Rex  v.  5^  Agnes  (b),  and  (a)jtnte,piA€9. 
fe  V.  Bishop  of  Rodiester  (c),  were  cited ;  —  and  against  the  rate  (*)-^n*e,pl.i92. 
A  was  contended,  that  this  case  fell  within  the  rule  laid  down  in  (c)^ftf«,pl.8S7. 
^er  V.  ^2cAo/!son  ((/),  and  Williams  ^.  Jones,  (e)  —  Lord  Ellen«  {d)Jnte,p\A02. 
BoaouGH  C.  J.     If  these  lessees  of  lot,  toll,  and  free  share  are  <tf)^nto,pl.i03. 
'^M)le  at  all,  it  appears  to  me  they  must  be  rateable  as  for 
P'^^y  falling  under  the" description  of  land.     The  question  is, 
whether  the  words,  **  all  that  part,  purpart,  lot,  and  free  share  of 
«^*  L.,  as  lord  of  the  manor,  of  and  in  all  calamine  stone  raised 
1^  gotten,  or  to  be  raised  or  gotten,"  &c.  can  be  considered 
I'l^n  the  meaning  of  the  statute  for  the  relief  of  the  poor,  as 
ll&d.    There  may,  perhaps,  be  doubts  whether  these  lessees^ 
'Resenting  the  lord  of  the  manor,  in  whom  the  right  subsists 
tt  the  real  owner,  could  in  law  have  maintained  trespass  quare 
^*^ww»  Jregit,  for  this  calamine  stone.     I  do  not  pronounce  art 
^inien  on  ttiat.     This,  however,  appears  to  me  to  be  a  demise  of 
•specific  portion  of  the  produce  of  land,  or,  in  other  words,  land 
*^M»  free  from  risk  or  uncertainty ;  it  is  by  th^  express  terms  of 
^  finding  stated  to  be  an  interest  without  risk.     We  might 

Setwise  have  been  pressed  with  the  qwestron,  Whether  the  
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'  naming  coal  mines  in  the  statute,  was,  according  to  the  rak, 
expressio  unius  exclusio  alterius^  to  all  intents  an  exclusion  of  other 
mines ;  or  was  only  put  for  example,  as  the  naming  a  class  io  the 
statiite  of  circumspecte  agatisy  2  Inst.  487. :  for  certainly  the 
judges  who  have  lield  it  to  amount  to  the  exclusion  of  other 
mines,  have  generally  coupled  it  with  this  reason,  that  other 
mines  are  subject  to  risk.  Now  here  the  portion  of  calamine  is 
divested  of  risk  ;  it  is  the  clear  profit  to  which  the  lord  is  eotided, 
independent  of  any  contingency.  It  is  not  stated,  whether  it  is 
/  by  agreement,  or  custom,  that  the  person  who  works  the  mioe  is 

bound  to  yield  to  the  lord  a  portion.     It  is  merely  stated,  that 
the  lord  is  entitled  to  one  part  in  four.    However  that  may  be, 
here  the  whole  is  raised  by  the  labour  of  the  adventurer,  and, 
when  raised,  the  lord  is  entitled  to  one  fourth  of  it.    Until  raised, 
the  lord  may  be  considered  as  working  with  the  adventurers  by 
the  hands  of  the  labourers  ;  but,  when  raised,  the  lord's  share  re- 
dounds to  him.     That  constitutes  land,  and  may  be  fairly  con^ 
strued  as  such  within  the  meaning  of  the  statute.    The  case  of 
Rotds  v.  Gellsj  and  the[other  cases,  do  not  admit  of«any  distinctioD 
comprehending  this  case.     This  is  notcaerely  a  demise  of  aper- 
sonaJ  chattel,  of  the  ore  after  it  ib  gotten,  but  of  the  ore  which 
is  to  be  gotten,  and  which  is  part  of  the  solid  mass  of  the  land; 
therefore,  under  that  description  it  is  assessable  in  the  hands  of 
the  occupier.  —  Le  Blanc  J.    I  concur  in  opinion  with  my  Lord, 
that  this  property  is  rateable  to  the  poor.     From  the  time  of  its 
decision  in  1776  down  to  the  present  time,  I  believe  the  case  of 
Rouds  V.  Gelis  has  never  been  determined  to  be  other  than  law; 
on  the  contrary,  it  has  been  acted  upon  ia  those  counties  wbere 
property  of  this  description  subsists.     It  has  been  held,  that  per- 
sons who  are  not  inhabitants  must,  in  order  to  become  rateable, 
be  the  occupiers  of  some  species  of  property  falling  within  the 
statute.     The  question  has  always  been,  whether  the  party  could 
or  could  not  be  brought  within  the  description  of  the  statute. 
The  statute  describes  this  class  of  persons  as  occupiers  of  hinds 
bouses,  tithes,  coal-mines,  or  saleable  underwoods    The  coostroc- 
tion  that  has  been  put  upon  the  statute  has  been  this,  that  where- 
as the  legislature  expressed  coal-mines,  they   did  not  mean  to 
include  any  other  mines ;  and  the  reason  given  for  such  a  distinc- 
tion was,  that  other  mines  were  considered  as  matters  rf  haiard 
at  that  time,  and  therefore  4t  was  concluded  that  the  legislaU>'^ 

.  did  not  mean  to  subject  the  occupier  of  such  a  species  of  pro- 
perty to  taxation.  It  remains  then  to  be  seen  what  construction 
the  decisions  have  put  on  the  words  <<  occupier  of  land,"  in  onier 
to  determine  whether  a  party,  who  is  in  the  receipt  of  a  consider- 
able revenue,  which  is  not  subject  to  risk,  and  arises  out  of  laodi 
may  not  be  comprehended  under  the  term  occupier  of  land.  In 
determining  this,  we  are  not  tied  down  to  follow  the  strict  defioitioa 
of  land  through  all  its  consequences,  and  in  every  possible  vi^ 
in  which  it  may  be  considered,  and  to  decide  whether  this  would 
enable  the  party  to  maintain  trespass  quare  clausum  /regUt ^ 
whether  it  corresponds  in  every  other  incident  with  the  dmiiW 
of  land.  In  Roxols  v.  Gells  it  was  considered,  that  the  lord  who 
received  a  stipulated  benefit  from  the  profits  or  value  of  mineii 
in  case  they  did  prove  of  value,  was  an  occupier  jointly  with  th6 
adventurers,  and  not  excusable,  upon  the  same  ground  that  excQ*^ 
the  adventurers ;  namely,  that  the  adventure  was  uncertain,  or  m^i 


.  Sm.  7J     fkrsons  and  property  to  be  rated.  ggo 

pro?e  unsuccettful ;  fiiut  the  lord  was  held,  for  the  purpose  of 
being  rated,  as  an  occupier*   Here  the  party  shares  with  the  adven- 
toreTi  without  incurring  any  risk,  and  Rowls  v.  Gells  determined 
Rich  person  to  be  chargeable  as  occupier.     What  reason  is  there 
ftfr  sayiog,  that  RawU  v.  Gells  was  an  erroneous  decision  ?     It  is 
not  necessary  in  construing  the  words  of  this  statute,  which  was 
passed  for  a  particular  purpose,   to  hold  that  the  word  lands 
ihonld  satisfy  every  possible  view  under  which  lands  may  be  con- 
lidered.    Here  it  is  enough  that  the  party  is  an  occupier  of  land 
for  the  purpose  of  being  rated  to  the  relief  of  the  poor.     Where 
a  person  receives,  without  risk,  part  of  the  produce  extracted 
inmi  the  bowels  of  the  earth,    he  is  an  occupier  of  land ;  but 
where  he  merely  receives  a  rent,  or  money  payment,  there  the 
Court  has  held,  as  in  Rexy.  Bishop  of  Rochester  (a),  that  he  is  (a)^n«,pL987» 
not  an  occupier.     It  is  said,  however,  that  we  ought  td  overturn 
Xotolt  V.  GdlSf   and  Rex  v.  Si»  Agnes,  unless  we  can  distinguish 
then)  from  this  case ;  but  I  see  no  reason  why  the  Court  should 
hold  those  cases  to  have  been  improperly  determined,  especially 
where  ihey  have  Isiid  down  a  rule  of  construction  which  has  pre- 
vsfied  for  nearly   forty  years,  and  has   been  the  guide  of  the 
Courts  below.      As  to  distinguishing  them,    I  cannot  feet   the 
weight  of  the  observations  which  have  been  made  with  that  view, 
in  R(mls  V.  Gells  and  Rex  v.  St.  Agnesy  the  rate  was  confined  to 
the  person  in  respect  of  the  toll-dish  of  lead  and  tin  raised ;  here 
the  owner  of  the  land  is  entitled  to  a  certain  portion  of  the  ore 
when  ndsed,  which  he  lets,  or  allows  persons  to  stand  in  his  place 
as  to  that  share ;  and  we  will  not  enquire  whether  this  was  a  legal 
demise,  for  he  authorizes  them  to  receive  and  they  do  receive  it. 
They  stand,  therefore,  in  the  situation  of  the  lessee  in  Roxvls  v. 
^mr,  and  the  persons  entitled  in  Rex  v.  St.  Agnes.     But  sub* 
sequent  cases  have  been  cited,  in  which  it  is  supposed  that  the 
iothority  of  Rovds  v.  Gells,  and  Rex  v.  St.  Agnes,  has  been  dis- 
torbed,  which  supposition  is  only  raised  by  laying  hold  of  parti - 
Cttlar  expressions  of  the  Court  to  be  found  there.     The  cases  of 
WtQiams  v.  Jones,  and  Rex  v.  Nicholson,  are  totally  different ; 
fcf  those  were  the  profits  of  a  ferry,  arising  out  oi  a  right  to 
coovey  passengers  over  a  river ;  it  was  impossible  in  those  cases    - 
to  saj,  that  the  persons  were  occupiers  of  any  thing  but  the  boat 
>Qd  tackle  in  which  the  passengers  were  conveyed,  in  the  same 
limner  as  a  stage-coachman  is  the  owner  of  his  coach ;  it  was 
before  impossible  to  make  the  doctrine  of  Roxols  v.  Gells  bear 
<")  those  cases.     Viewing  all  the  cases  on  the  subject,  and  the 
Principle  upon  which  Rowls  v.  Gells  was  decided,  and  likewise 
fc  public  convenience,  as  it  regards  this  species  of  property^ 
ukI  not  seeing  that  the  original  construction  on  the  words,  occu- 
pier of  land,  may  not  comprehend  a  person  so  far  an  occupier  as 
to  receive  a  portion  of  the  land  discharged  of  any  risk,  I  cannot 
lay  that  this  company  is  not  rateable.  —  Batley  J.  I  am  of  the 
same  opinion.     The  soil  belonged  to  L,  as  lord  of  the  manor,  the 
persons  working  the  mines  are  not  tenants  under  him,  but  he  has 
the  actual  occupation  and  possession  of  all  the  land,    and  the 
Btthject'of  the  land.     The  workers  of  the  mines  have,  as  a  com- 
pensation for  their  labour  and  expences,  a  certain  part  of  the 
pro6ts,  and  the  owner  of  the  soil  has  a  share  also;  which  is  given 
to  him,  not  in  the  character  of  landlord,  but  as  a  share  of  the 
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immediate  pernancy  of  the  profits  of  the  bud.    I  eoosidtf  bin 
an  having  a  qualified  occupattoo,  perhaps  a  more  direct  one  than 
the  adventurers,  who  may  be  considered  as  servants  to  him,  for 
they  work  the  land  to  a  certain  extent  for  his  benefit,  and  are  to 
pay  him  his  share  of  the  original  produce  of  the  land.     In  Rex  v. 
The  Bishop  ofRodiextery  the  lessors  had  dispossessed  themselves  of 
all  right  of  occupation,  by  leasing  the  mines ;  and  it  was  attempted 
to  rate  them  in  respect  of  the  rent  reserved  to  them  as  rever- 
sioners, the  sole  right  of  occupation  being  in  another  person.    So 
in  Rex  v.  Nicholson^  and   fVtUiams  v.  Jonesy  there  was  no  pre* 
tence  for  setting  up  any  person  as  an  occupier  of  land.     The 
cases  of  RotoU  v.  Gellsy  and  Rex  v.  St.  Agnesy  proceeded  on  tJhe 
idea,  that  the  lord  might  be  considered  as  occupier  of  landsi  woA 
rateable  in  that  respect.    Indeed  it  is  conceded,  that  if  the  lord 
bad  not  made  a  lease  he  would  have  been  rateable ;  but  a  dia- 
tipction  is  made  that  here  is  a  demise,  not  of  the  land,  or  wfo^ 
interest  in  the  land,  but  of  lot,  toll,  and  free  share,  and  so  it  does 
not  operate  until  the  lot,  toll,  and  free  share  are  severed  from  the 
land ;  but  it  seems  to  me  as  if  the  lease  dediised  a  share  in  the 
produce  of  the  land  before  the  mineral  is  raised :  it  was  intended 
that  these  lessees  should  have  every  benefit,  which  would  otlier- 
wise  have  resulted  to  the  lord.    I  cannot  therefore  distiagiiish 
this  from  the  case  of  granting  a  share  in  the  land,  whic^  is  not 
co-extensive  with  the  entire  interest.    It  is  not  doing  any  violeoo? 
to  this  lease  to  consider  the  lessees  under  it  as  occupiers  of  iaady 
I  lay  out  of  consideration  all  the  cases  in  which  it  has  been 
holden,  that  adventuvers  are  not  liable.  —  Order  of  Sessions  con- 
firmed* 
ThslesMMof        2S3.  Rexr.Ellis,  T,.T.5SG.S.  1  3#.  4- S- 652.  —  The  defend- 
Sthe^t*""**  ^""^  ^^  rated  to  a  poor-rate  for  W.  under  the  following  asseesmenr» 
sndhalvea-         *^  EUU^  Mr.  for  the  fishery,  5s"     Bate  confirmed,  subject,  8lc 
doles,  with  tlw    In  1625  Charles  I.  granted  the  manor  of  RocUev,  with  (inter  alia} 
appurtenants      '^  all  that  our  fishery  of  the  hal'oes  and  halvendotesy  xoith  ike  fishings 
to  the  halTes       «  called  Unlawater,  xoith  the  appurtenants  to  the  halves  due-  amd 
rtomlr^'ith    "  (icoistomedy  iioithin  the  river  Severn  in  the  said  county  of  GkMH 
in  the  riYeT    '  ^'  tester,  with  all  royal  fishes  there  to  be  taken,  now  in  the  occu* 
iS^wm between    ^'  nation,"  &c.    In  16S3,  the  grantees  of  this  manor  demised  to 
certain  limits      Tnomas  Rush  for  1000  years,  *'  one  fourth  part  of  all  thosefishsmge 
iK^n  a  manor    «<  qfthe  halves  and  halvendoleSy  and  of  the  fishing  called  Unlawater, 
SelSd  nrcr       "  *"*^*  ?^'^  appurtenants^  to  the  halves  due  and  accustomed  witkin 
and  of  all  royal    **  ^®  '^^^^  Severn  in  the  said  county  of  Gloucester  (from  certain 
fishes  taken  be-    "  limits  to  certain  limits)^  and  also  a  fourth  part  of  all  royal  fishes 
twcen  th^  said     **  to  be  taken  in  certain  partS)  put  fishing  and  wheelfishing  t«  the 
1*^»*JPJ**°^    **  said  river  Severn  excepted  out  of  this  grant"  under  a  rent  of 
ezceot^u^er  6%"^^®  shillings  annually.    The  appellant  and  five  other  persons, 
an^nn^^ent    ^^^se  shares  he  rents,  are  the  owners  of  the  said  fourtli  part  of 
are  liable  to  be    the  said  fishery  and  premises,  comprised  in  this  demise,  for  th^ 
rated  to  the        remainder  of  the  term  of  1000  years,  and  also  of  the  three  other 
poor  for  soch      fourth  parts  thereof  derivatively  from  the  said  grantees  and  othen, 
fishery.  f^^  three  respective  terms  of  1000  years,  and  the  appellant  is  the 

occupier  of  all  the  four  parts.  This  fishery  is  in  the  parish  of  IT.* 
and  titlies  from  it  have  been  and  still  continue  to  be  paid  to  the 
vicar  of  B\  Tlie  appellant,  and  those  under  whom  he  claims  the 
fishery,  have  from  the  iime  of  the  demise  of  the  respective  parts 
thercot^  exercised  the  sole  righlt^of  fishing  in  the  {lart  of  Ui^  rivcf 
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oomprised  in  the  demise,  except  the  put-fishtng  aod  wfaeel«^8iiing; 

The  appellant  in  the  exercise  of  his*  right  of  fishing  generi^ly  uses 

nets,  libich  the  fishermen  land  on  the  beach  or  bisd  of  the  rrrer, 

wjiDg  the  situation  as  the  current  of  the  river  dianges  by  the 

diifting  of  the  sand ;  and  sometimes  they  affix  one  end  of  the  net 

to  a  pole  stuck  into  the  bed  of  the  river.     Out  of  flood  mark,  at 

cne  place  opposite  the  fishery  comprised  in  the  demises  aforesaid) 

ii  a  fish^house  built  by  the  appellant's  grandfather^  about  thfarty<- 

two  years  ago^  on  the  waste  of  the  lord  of  the  manor  of  Rodleyf 

iiid  it  has  been  used  and  occupied  ever  since  by  the  appellant^  and 

dnse  under  whom  he  claims  such  fishery,  together  with  the  said 

SAery,  for  the  accommodation  of  the  fishermen  whenever  the 

oovseof  the  river  sets  that  way»  which  it  has  not  done  for  the 

Itti  two  years.     Before  the  above-mentioned  house  was  built, 

dsoie  uoder  whom  the  appellant  claims,  occupied  in  the  same 

nuDoer  another  house  belonging  to  one  H.    The  appellant,  six 

or  scfea  years  ago,  purchased  a  piece  of  pasture  lana  adjoining 

tbe  river  Severn^  in  the  parish  of  JV^  which  he  lets,  reserving  to 

iumself  the  right  of  drymg  nets  there,  and  his  tenant  pays  the 

poor-rates  in  respect  of  the  land.     In  1799  there  was  a  present* 

oHDt  in  the  manor  court  of  Rodleyj  for  a  crib  erected  on  the 

vitte  of  the  manor,  and  running  into  the  river  on  the  part  adjoin- 

iig  one  of  the  fisheries  belongmg  to  the  appellant,  and  the  five 

<idier  persons  before  stated,  so  that  part  of  it  is  overfiowed  at 

odioary  tides,  and  the  whole  at  high  tides.    The  appellant  does 

Bot  reside  in  the  parish  of  W.    The  question  for  the  opinion  of 

(lie  Court  is,  whether  the  appellant  is  liable  to  be  rated  to  the 

nliefof  the  poor  in  respect  of  the  property  so  occupied  by  him  ia 

11k  parish  of  fF.  as  aforesaid*  — -  The  Coubt,  after  an  argument  in 

vlsch  much  learning  and  research  was  displayed,  confirmed  the 

K^;  principally  on  the  ground  as  it  seemed,  that  they  ought  not 

to  qatth  a  rate  which  had  been  confirmed  by  the  Sessions,  unless 

^  had  very  sufficient  reasons  for  determining  that  the  Sessions 

hn  come  to  a  wrong  conclusion ;  but  also  because  it  appeared 

to  them  that  this  grant  was  not  to  be  taken  as  a  grant  of 

tsiere  right  of  fishery  or  incorporeal  hereditament ;  the  terms  of 

fc  grant  ^*  all  those  kshings  of  the  haloes  and  halvendoles%  and  of 

^  ^fishing  called  ifnlawater,  vaith  the  appurtenants  to  the  halve* 

"  tfs^  nnd  accuttomedf'*  in  the  absence  of  all  evidence  as  to  the 

"^aoing  of  the  terms  halves  and  halvendoles,  and  coupled  with  the 

<^Want  usage  of  the  appellants  of  landing  nets  on  the  shore, 

^sg  them  to  the  bed  of  the  river,  and  sa  on,  seeming  to  imply  a 

VfBX  of  such  a  fishery  as  conveyed  some  kind  of  interest  in  the 

^y  for  which  interest  the  appellants  were  properly  rateable. 

2H.  Rex  V.  Welbanky    T.  T.  55  G.  S.  4  M.  Sf  S.  222,  —  Upon  The  trustee 
appeal  against  a  poor's  rate  for  the  township  of  A*  by  the  defend*  under  the  will 
Kits  as  trustees  under  the  will  of  G.  Browne,  the  Sessions  con-  o^apwaoniert. 
frmed  the  rate,  ftubject,  &c.  —  G.  Brotone  was  the  purchaser,  and  thj^j  parts  ofa* 
^  seised  in  fee  of  two  third  parts  of  the  manor  of  A.,  which  two  manor,  subject 
Mi'd  parts  were  subject  to  certain  leases,  theretofore  granted  to  to  certain  leases 
9  company  of  mine  adventurerSi  of  the  mines,  veins,  pipes,  fleatSt  to  a  company  of 
*ings,  and  parcels  of  lead,  tin,  and  copper  ore,  and  other  mi*  Jjfj^fn^'J**^ 
Wals  and  fossils,  found  or  to  be  found  in,  within,  upon,  or  under  le^j^^imd 
^  nioors,  commons,  or  wastes  within  the  manor,  with  full  liberty  copper  ore,  and 
^tearch  for,  dig,  &c.  and  carry  away  the  same,  and  to  erect  other  minerals, 
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under  the  machinery  and  other  buildtnes  upon  the  moors,  commons,  and 

moon,  com.  wastes  then  uninclosed,  for  tne  better  working  the  said  mines,  at 
S^Ae  manOT*"  '•"**  amounting  to  2,600/.  per  annum,  for  a  part  of  th«i  teriM 
ataKnTceitain,  thereof  granted,  and  2,400^.,  for  the  residue  of  such  terms,  besides 
are  not  rateable  a  sum  of  2,200/.,  to  be  paid  by  the  lessees  in  1820,  in  manner 
to  the  relief  of  therein  mentioned,  with  covenants  by  the  lessees  for  payment  by 
the  poor  for  them  of  all  manner  of  tasies,  rates,  assessmedts,  and  impositions 
radi  rent;  and  ^^hatsoever,  which  should  be  assessed  or  imposed  in  respect  of  the 
by  which  they  ^^  ^^^  third  parts  of  the  said  mines  and  minerals,  or  in  respect 
were  rated  in  of  the  annual  rents,  and  the  said  sum  of  2,200/. ;  or  upon  the 
in  one  gross  lessor,  his  heirs  or  assigns,  or  upon  the  lessees,  4heir  execotofs, 
sum  for  such  administrators,  or  assigns.  G.  Browne  being  thus  seised  of  the 
""rMoect  f  "^"^  ^^^  thirds  of  the  manors,  moors,  commons,  and  wastes  of  A* 
^ir^dng^  in  1811,  devised  the  same  to  the  defendants,  as  trustees,  upon 
owners  and  oc-  Certain  trusts.  There  is  a  house  in  the  parish  of  A.y  called  Searr- 
cupiers  of  the  house^  which  belongs  to  the  lords  in  fee,  and  which  was  licensed 
moors,  cOTi-  mij  tept  by  the  gamekeeper  as  a  public -house,  at  the  tine 
mon^and  Brcmme  purchased  the  two  thirds,  and  so  continued  for  about  tiro 

the  manor  was  J^^s  afterwards,  during  which  time  the  gamekeeper  and  his  family 
held  ill.  slept  in  the  east  part  of  it,  Iiaving  the  whole  house  to  go  over,  and 

the  care  of  it,  and  occasionally  using  the  dining-room  and  the 
three  bed*rooms  at  the  west  end.  The  dining-room  and  two 
rooms  up  stairs  were  furnished  by  the  lords,  and  the  fumitore 
remained  their  own  property.  In  1812,  the  house  was  disoofi- 
tinned  as  a  public-house,  and  Brotone  furnished  two  of  the  three 
best  bed  rooms  at  the  west  end  of  the  house,  and  frequently  went 
into  A,  and  lived  at  Scarrhotue  for  a  fortnight  and  three  weeks 
together,  during  the  shooting  season,  and  at  other  times.  Hb 
provisions  were  provided  by  the  gamekeeper,  for  whidi  he  paid 
when  he  went  away,  and  he  always  kept  his  own  wine  at  Scurr' 
houscj  but  he  was  not  there  the  last  year.  The  parochial  aad 
assessed  taxes  for  Scarrhotise  were  paid  by  him  and  the  ovoer 
of  the  other  third  part  of  the  manor,  according  to  their  propot^ 
tions,  viz.  two  thirds  by  Brotone  and  one  third  by  the  other  owneft* 
They  also  paid  the  gamekeeper  his  yearly  wages,  and  let  bin 
live  m  the  house.  The  mines  are  under  the  surface  ok'  the  moors 
and  the  uninclosed  parts  of  the  manor.  The  lords  have  the  sole 
right  of  soil  and  shooting  upon  the  moors ;  which  they  do  not  let, 
but  keep  for  the  purpose  of  shooting  over  themselves ;  bat  the 
pasturage  or  herbage  is  enjoyed  by  the  tenants  and  occufners  of 
lands  iii  A*  having  right  of  common  thereon.  The  lessees  are  not 
rated  to  the  relief  of  the'  poor  in  respect  of  the  said  lead  mines;. 
The  defendants  were  rated  thus :  The  trustees  under  the  wtU  of 
G.  Browne  for  2,000^.,  annual  rent  paid  by  the  A.  and  D.  mine 
company  for  and  in  respect  of  two  thirds  of  the  A,  lead  tkunea, 
and  for  other  other  minerals  and  fossils  (except  coals)  within  the 
parish  of  A.,  and  also  in  respect  of  their  being  owners,  proprie- 
tors, and  occupiers,  of  the  moors,  commons,  and  wastes  within  the 
manor  of  ^.  -—  Amount  2,000^  ;  assessment  150/.,  being  one  dial- 
ling and  sixpence  in  the  pound.  It  was  argued  in  support  of  the 
order  of  Sessions,  that  this  was  like  the  case  of  tolls  which  wer^ 
rateable  if  annexed  to  something  corporeal ;  and,  secondly,  that 
the  trustees  might  be  considered  as  inhabitants,  being  trustees 
mider  the  will  of  a  person,  who  clearly  would  have  come  within 
that  description,  for  he  occupied  the  Scarrhouse,  .citlier  by  hsm- 
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letf  or  bis  senmnto.  •—  Ellemborough  €.  J.  As  to  what  has  been 
lift  tbrown  out,  the  actual  inhabitancy  of  the  testator  does.not 
devdTe  upon  his  executors  or  trustees.  Then  this  rate  appears 
lo  be  ill  on  this  single  ground,  that  it  is  a  conjoint  rate  in  respect 
of  two  things,  one  of  which  is  not  sateable*  The  rent  is  clearly 
iMttbc  subject  of  rate,  t|^e  other  may  or  may  not  be.  But  it  can« 
sot  be  good  as  a  conjoint  rate.— Le  Blamc  J.  If  the  facts  bore 
osc  the  argument,  it  might  be  well.  If  these  trustees  had  been 
isted  in  a  large  sum  in  respect  of  their  being  the  owners  and  occu- 
piers of  the  moors,  commons,  and  wastes,  equal  to -the  profits  they 
derive  from  the  mines,  perhaps  tlie  Court  might  have  said,  we  will 
Mi  enter  into  the  question  of  proportion,  but  here  the  rate  is 
inpoeed  in  respect  of  two  distinct  properties,  namely,  the  rent, 
and  the  surface  of  the  land. ; —  Order  of  Sessions  quashed. 

235.  Rex  v.  Brad/ordy  T.  T.  55G.S.  4^  M.Sf  &  3 17.— The  A  «iit«ai  in 
SeeuooB,  upon  appeal,  confirmed  a  rate  made  for  the  relief  of  the  harracki  de- 
poor  of  the  parish  of  5.,  by  which  fT.  B>  was  assessed  as  the  occu-  SJ|f^,^^**^ 
pier  of  the  small  .canteen  in  Hythe  barracks  upon  the  sum  of  board  for  a 
99S4  15f.  subject  to  the  opinion  of  the  Court,  upon  a  case  stated,  year,  at  a  rent 
wbkb  in  substance  was  this.     By  indenture  of  the  21st  of  Septem'  of  15/.  for  the 
kr  1813,  between  three  of  the  commissioners  for  the  affairs  of  «»*««  and 
Iwracks,  of  the  one  part,  and  W.  B.  of  the  other,  the  commis-  ^"^^Sw^feitbfr 
aooers  in  consideration  of  the  rents,  covenants,  &c*  on  the  part  of  g„„  otsioL 
B.tobe  paid  and  performed,  &c.,  demised  to  JB.,  and  B,  did  forthepriviiegv 
tbereby  take  of  them  the  building  or  apartments  called  the  small  of  using  the 
canteen  in  Hythe  barracks,  in  the  county. of  Kent^  to  hold  the  Mmea»«can- 
ttid  canteen  as  such  for  one  year  only,  commencing  from  the  80th  ^en,  widseliing 
of  &p^e7}ider  1813,  provided  the  said  barracks  should  be  so  long  sicms^andT^'^ 
kid  by  government  and  used  as  a  barrack,  and  to  pay  for  the  liquon,  &c. 
nne,  the  rent  or  sum  of  15/*  for  the  said  canteen,  buildings,  and  usually  oold  by 
Bppvtenances  thereunto  belonging,  and  aUo  the  Jurther  sum  of  sutlers,  with 
bl^for  the  privilege  of  using  the  same  as  a  canteen^  and  selling  PJ"**!^    *^ 
^^n  provisions,  liguors,  and  other  articles  usually  sold  by  sutlers^  aggrvgate  sum 
BttlEing  together  the  sum  of  525/.,  to  be  paid  clear  of  all  deductions  was  held  to  be' 
I9  four  equal  payments,  or  a  proportional  part  of  the  said  rent  and  one  entire  rent 
Mtoof  money  for  so  much  of  the  year  as  the  said  barrack  and  for  the  canteen.; 
caateen  should  be  continued  as  such  (in  case  the  said  barrack  and  ^  ^^m^ 
nnteea  should  not  be  so  continued  until  the  end  of  the  term)  to  ra'teable  to  ths 
Recalculated  up  to  the  day  of  such  contmuance,  and  the  sum  for  i«Uef  of  the 
'Oil  and  the  sum'  due  for  such  privilege  as  aforesaid  to  be  added  poor  as  occu- 
togeiher,  and  to  be  recoverable  in  one  sum,  as  rent,  by  distress  or  P^^r  of  the 
oiewriae.     And  B.  covenanted  to  observe  the  orders  of  the  **°**1°'J.1.^ 
c<Miuussioners  for  the  regulations  of  the  barracks  and  canteen,  &c.,  ^^  afneaate 
ttd  that  he  would  not  allow  any  beer  or  liquors,  &c.  to  be  carried  rent,  ai^  not 
Mit  of  the  canteen  except  to  commissioned  officers.    And  in  case  merely  in  res* 
fe  should  quit,  or  be  removed  from  the  canteen  before  the  expir-  P®ct  of  the  15^ 
>tion  of  the  year,  the  commissioners  might  calculate  the  proper* 
^n  of  rent,  and  also  of  the  sum  payable  for  the  privilege  of  using 
^  canteen  as  such  due  up  to  the  day  of  such  quitting  or  removal, 
or  any  preceding  day,  and  add  the  same  together,  and  might 
^eupon  immediately  distrain  for  the  whole  of  such  sum  as  rent, 
>Qd  proceed  in  like  manner  for  such  sum,  and  for  the  procuring 
thereof,  bv  the  sale  of  the  goods  so  distrained,  or  otherwise,  as  if 
Ac  same  had  been  reserved  and  payable  on  such  a  day,  although 
'^na^ht  b^  in  the  middle  of  a  quarter,  and  might  also  nevertheless 
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eahtce  the  payment  of  the  remaiDder  of  the  rent,  and  the  Mm  of 
money  {payable  for  the  privilege  of  using  the  canteen  as  Buch  Ibr 
the  said  year,  ft*om  B,,  under  the  indenture  and  under  the  penalty 
therein  contained;  and  no  trade  or  occupation  other  than  that  of 
a  sutler  and  canteen-keeper  should  be  exercised  in  the  canteen ; 
for  the  performance  of  all  which  covenants,  &c.  B.  bound  himsetf 
"  and  heirs,  &c.  in  a  penalty.     Under  this  indenture  B,  entered  intd 

possession  of  the  canteen,  and  carried  on  the  trade  of  a  sutler 
there,.at  the  time  of  making  the  rate,  and  was  licensed  by  the  jus- 
tices of  the  peace,  and  by  me  officers  of  the  excise,  to  retail  ale, 
&c.  and  spirituoua  liquors,  in  the  canteen,  in  the  same  manner,  and 
under  the  same  regulations  as  other  publicans.    The  annual  value 
of  the  premises,  without  the  privilege  of  selling  provisions  and 
liquors,  is  !!/•  ds^  and  with  it  is  S9S/.  I5s.    Personal  chattds  and 
the  profits  of  trade  are  not  rated  in  the  parish.    The  question  was, 
whether  the  rate  ought  to  be  on  the  larger  or  the  lesser  of  these 
two  sums ;  if  upon  the  larger,  the  rate  to  stand,  if  upon  the  lesser, 
the  rate  to  be  amended  accordingly. — Lord  Ellenborouob  C»  J. 
I  cannot  look  at  the  reservation  in  this  indenture  in  anj  other 
point  of  view  than  as  a  mode  which  the  parties  have  chosen  ta 
divide  the  rent.    For  it  is  in  substance  but  one  entire  rent,  pay- 
fd>le  for  the  occupation  of  a  real  tenement,  and  for  the  enjoyment 
.   of  the  advantages  belonging  to  it.    From  its  vicinity  to  the  bar^ 
racks,  it,  of  course,  would  attract  to  it  almost  all  the  custoin  of 
that  neighbourhood,  and  this  is  the  incident  to  the  property  iHuch 
renders  it  valuable.     If  this  could  be  separated  from  the  value  of 
the  tenement,  and  the  rent  distributed  accordingly,  we  should 
henceforth  never  see  a  demise  of  any  public-house  in  which  this 
form  of  distribution  would  not  be  observed ;  the  lessor  would  let 
the  tenement  at  the  bare  rent  which  it  was  worth,  and  the  privi* 
lege  of  carrying  on  the  trade  at  a  separate  and  independent  reot» 
And  this  would  be  a  receipt  for  reducing  the  annual  value  of  the 
tenement  to  a  mere  shadow.    But  we  must  judge  of  things  as  they 
really  are,  and  not  as  they  may  appear  to  be,  and  therefore  w# 
are  to  consider  here  whether  this  be  not  substantially  one  entire 
rent  in  respect  of  one  entire  subject,  though  artificially  divided 
into  several  payments.     Now  it  does  appear  to  me  that  this  mb 
as  much  a  profit  appurtenant  to  the  tenement,  arising  from  its 
local  situation,  as  was  the  profit  of  the  weighing  or  carding  ma<^ 
chine  to  the  tenements  there  rated.     And  it  has  not  been  impnK 
perly  likened  to  the  case  of  a  soke-mill,  which  is  let  at  a  higher 
rent,  because  it  has  a  right  to  the  sole  multure  of  all  the  com  and 
grain  in  the  neighbourhood.     Can  it  be  doubted  that  this  woidd 
form  a  part  of  the  rateable  value  of  the  mill  itself?  Therefore  I 
cannot  consider  this  reservation  distributive  where  it  is,  in  truth,  ia 
respect  of  one  entire  taking  of  an  entire  thing  with  the  ben^ta 
incident  to  it.     It  seems  to  me  that  this  defendant  is  rateable,  not 
only  in  respect  of  the  ISl.  reserved  nominally  as  the  rent,  but  also 
in  respect  of  the  further  sum  of  510^.  —  Le  Blanc  J.  As  I  under* 
stand  it,  the  rate  is  imposed  upon  the  defendant  as  occupier  a£ 
this  canteen,  for  which  he  is  rated  as  upon  an  estimate  tnat  ita 
annual  vulue  amounts  to  S9S/.  I5s,    The  case  states  that  the 
commissioners  of  the  barrack-board  demised  to  him  this  canteen* 
at  a  rent  of  ISL  for  tlie  canteen,  and  also  the  further  sum  of  510ir. 
for  the  privilege  of  using  it  as  a  canteen,  and  selling  hi  it  pro^ 
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Ml  and  liquors  and' other  articles  usiudly  snU.by-sutlei^.    jkad 

tbeqoeition  for  our  opinion  is,  whether  he  ought  to  be  rated  in 

respect  of  1 1/.  S^.,  the  reduced  proportiou  of  the  sum  of  15Lf  or 

iftraipect  of  393/.  I6s^  the  same  reduced  proportion  of  the  ag^- 

grcgsAe  sum  of  525/«9  which  is  compounded  of  the  two  sums  of 

\SL  wad  5iQl»f  reserved  by  the  lease.    Now,  in  this  case,  I  cannot  .     . 

iwt  consider,  notwithstanding  the  division  of  the  rent  into  two 

parcels,  that  this  canteen  stands  precisely  on  the  same  footing  as 

apsblio^house;  that  is,  it  acquires  a  value  from  its  situatiooi.  and 

fiwB  its  being  fitted  up  in  a  manner  calculated  to  answer  the  pur* 

poK  of  a  public-house*    It  is  quite  immaterial  whether  the  rent 

vhicb  is  paid  for  it  Is  divided  into  separate  parts,  so  much  for  the 

boose,  and  so  much  for  the  privilege  that  it  enjoys,  if  it  be  a  rent 

for  one  entire  canteen.     And  the  party  is  not  rated  in  respect  of 

the  profits  of  his  trade,  but  only  of  the  rent  which  he  pays;  and 

tbii,  at  the  redu<:ed  ratio  according  to  which  the  other  property 

in  tbe  parish  is  rated.  —  Dampieb  J.  Although  the  rent  is  divided 

is  one  part  of  the  lease,  I  find  in  another  part  that  the  whole  is 

ORfolly  included  under  the  power  of  distress.  — >  Rate  con^ 

iraed. 

236.  £ejr  V.  Earl  of  Pom/ret,  E.  T.  56G.S.  SM.Sf  S.  Id9.-^  Wlicre  a  nto 
Hie  Court  in  delivering  judgment  upon  this  case»  stated  the  facts  was  impoaed 
ifOD  whidi  the  question  arose,  and  referred  to  and  commented  ^P^"  ^'^^^ 
■pOD the  principal  authorities  which  were  relied  on  in  argument.  ?, cJtainlwd 
-LoiD  Ellsnborouoii  C.  J.    This  case  came  before  the  Court  mines,  in  ns- 
oa  a  motion  to  quash  an  order  of  Sessions  made  At  the  hearing  of  p«ct  of  the  duty 
la  appeal,  preferred  by  Lord  Pomfretf  against  a  poor  rate  for  the  lead  reserved  in 
tovoaliip  of  De  Reeth.    The  Sessions  confirmed  the  rate,  subjeet  ^  !^^  ^J'^ 
ts  the  opinion  of  thia  Court  as  to  the  question,  Whether  the  one  fifth^ 
appellants  were  liable  to  be  rated,  upon  a  case,  stating,  that  the  of  Uie  lead  to 
ippellsDts  were  the  owners  of  the  lead  ore  in  certain  lead  mines  be  smelted 
viikia  the  township,  not  owners  of  the  soil  of  the  wastes  in  which  from  the  ore  ^ 
tbenunes  are  situated,  but  merely  entitled  to  the  lead,  copper^  ^^^^^ 
isd  iron,  contained  in  the  veins  below  the  soik    That  by  an  in*  J^^i,  ,^^. 
(katore  oflease  bearing  date  the  31st  o^July  1811,  the,app/ellanta  ation  was  in 
Ifjaed  to  Messrs*  i^Uer^oii,  all  their  mines  of  lead  and  lead  ore,  Uie  nature  of  a 
vidi  certain  smelting  mills  and  other  premises  therein  described,  reat,  and  tfaere- 
lod  with  proper  powers  for  working  the  mines  for  a  term  of  Jj"*  "*^*  '•***^ 
31  years,  yielding  and  paying  to  the  appellants  a  certain  pecu- 
vary  rent  therein  mentioned,  and  also  yielding^ and  paying,  ren- 
^^^  and  delivering  to  the  appellants,  their  heirs  and  assigns, 
fron  time  to  time,  during  the  said  term  thereby  granted,  at  the 
pkoe  where  the  same  should  have  been  smelted,  one  full  fifth  part^ 
^»  or  share  of  all  the  best  ore  hearth  lead,  and  one  full  fifVh 
W)  dole,  or  share  of  all  the  dag,  or  slag  hearth  lead,  that  should 
W  SUBLTED  from  the  ore  to  be  from  time  to  time  dug,  wrought, 
isd  raised  in,  from,  and  out  of  the  said  mines  and  prembes,  or 
•ny  of  them,  or  any  part  thereof;  the  same  to  be  delivered  to  the 
*^  appellants,  free  and  clear  of  and  fVom  all  dues,  and  of  and 
^  the  poor  rates,  and  all  other  parliamentary  and  parochial 
^es.    llie  lease  contained  a  covenant  on  the  part  of  lessees  to 
daiirer  the  jfifth  dole  or  share  oz  often  at  the  gwmiUy  smelted  shoM 
'"Paa^  to  four  hundred  pieces^   or  at  the  end  of  evety.  four 
^eaks,  at  the  option  of  the  lessors.    The  rate  was  imposed  u|KNa 
^appellapta  m  respiect  of  the  duty  lead  reserved  by  tlie  above 
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ieite.    This  case- was  argued  before  us  with  great  ing^uityni 
learning,  and  all  the  authorities  that  bear  upon  the  point  w«n 
cited  in  the  course  of  the  argument.     The  counsel  in  support  of 
(a)Anie,pl.\€9,  the  order  of  Sessions  relied  on  the  cases  of  iZotob  t.  Ge^ (s)» 
(6)^nie,p].  198.   The  King  v.  St.  Agnes  (6),  and  The  King  v.  The  BajAist  Mill  Cm- 
(c}^fiteypl.23S.  pany  (c);  and  contended  that  this  case  was  not  substantially  dif- 
ferent from  that  of  Ronols  v.  GelU,  which  had  been  recogniied 
and  followed  in  the  two  other  cases ;  and  that  we  ought  not  to 
depart  from  the  principle  there  established,  upon  nice  and  subtle 
distinctions.     We  are  of  opinion,  however,  that  the  present  case 
is  substantially  different  from  all  of  them,  and  that  a  decision 
against  the  present  rate  will  not  break  in  upon  the  principle,  or 
overturn  the  authority  of  any  one  of  them.    In  all  those  cases,  the 
richts  of  the  parties  rated,  who  were  the  owners  or  lessees  of  the 
mines,  and  of  the  adventurers  or  miners,  by  whom  the  mines  were 
worked,  depe^nded  upon  the  particular  custom  of  the  place ;  and 
by  that  custom  the  parties  rated  were  entitled  to  and  received  a 
certain  portion  of  the  mine,  or  mineral,  in  its  primitive  mineni 
state.     And  the  Court,  with  perhaps  some  degree  of  refinement, 
considered  the  parties  entitled  to,  and  receiving  such  portion  of 
the  mineral,  as  being  occupiers  of  a  portion  of  the  minesy  that  is, 
occupiers  of  land  within  the  terms  or  the  statute  of  £&.;  andia 
the  case  of  the  Baptist  Mill  Company,  made  it  part  of  the  foood- 
^  ation  of  their  judgment,  that  the  tidyeDtwren  did  not  stand  in  the 
relation  of  tenants  to  the  owner  of  the  mine,  but  in  that  of  mere 
workmen.     It  is  true,  that  in  Rotnls  v.  GeUs,  the  mineral  under- 
went some  sort  of  process  before  it  was  delivered  to  the  plaintift 
for  the  case  states  that  the  duty  of  lot  was  the  thirteenth  dish  or 
measure  of  lead  ore,  got,  dressed,  and  made  merchantablCf^hiA 
we  understand  to  mean  made  merchantable  by  scouring  or  dreis- 
ing ;  a  process  thereby  separating  the  ore  from  the  other  oatten 
dug  up  with  it  from  the  mine,  but  not  altering  in  any  degree  id 
original  and  native  quality  or  character.   The  plaintiff  in  that  ciis 
was  also  rated  for  cope,  which  is  explained  to  be  a  small  pecuni- 
ary payment ;  but  no  notice  was  taken  of  that  circumstance  in  the 
argument  or  judgment;  nor  could  it  have  been  effectually  taken; 
because,  if  the  plaintiff  was  rateable  for  the  lot,  he  would  of  course 
have  some  rateable  property  within  the  parish,  and  consequeody 
his  action  of  trespass  could  not  be  maintainable.     In  the  case  of 
The  King  v.  jS^.  Agnes,  the  party  was  entitled  to  toll  and  taa 
tin ;  which  are  stated  to  be  certain  portions  of  the  tin  gotten.   Is 
the  case  of  the  Baptist  Mill  Company,  the  party  was  entitled  to« 
definite  portion  of  the  calamine  stone  found  or  gotten  withm  his 
district.    In  the  present  case,  the  rights  of  the  parties  rated,,  who 
are  the  appellants,  and  those  of  the  persons  by  whom  the  minsf 
3re  worked,  depend  upon  the  terms  of  a  written  contract;  alooiSf 
by  the  terms  whereof  the  appellants  have  demised  to  others  thi 
whole  of  their  mines  and  veins  of  lead  and  lead  ore  rand  thereto 
they  cannot  be  said  to  be  the  occupiers  of  any  part,  unless  the 
render  or  reservation  of  one  fifth  part  of  the  lead  to  be  smelted 
from  the  ore  raised  from  the  mines  can  operate  as  an  ezceptioB 
of  a  portion  of  the  mines,  or  of  the  ore  raised  from  them.    Aiv- 
aervation  of  a  part  of  a  thing  demised  cannot  properly  operate  tf 
(rf)  Sm  Co.        n  render,  and  it  may  be  admitted  that  it  operates  as  an  exeop- 
]^2a.  **  iion.(fl^)    But  this,  is  not  a .  reservation  of  any  part  of  the. thi^ 
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dcflwed,  it  is  not  a  retorvation  of  any  part  of  the  ore,  or  of  thtf 
minera],  in  its  natural  or  primitive  state ;  but  of  something  of  a 

n*''  J,  name,  and  character  entirely  different ;  of  a  metal,  pro- 
from  that  mineral  by  tlie  laborious  and  expensive  process 
ofsmelting,  in  which  the  native  mineral  is  mixed  with  another 
matter,  viz.  with  coal  or  charcoal ;  and  by  the  effect  of  fire  upon 
both,  s  metal  is  obtained,  which  is  to  be  considered,  for  this  pur- 
pose at  least,  as  entirely  different  from  either  of  the  two,  and. 
nther  as  a  manufacture  of  art  and  labour,  resulting  from  the  use 
aad  application  of  these  materials,  than  the  original  earth  itself* 
Tliis  lease  puts  the  parties  unequivocally  in  the  character  of 
Iffidlords  and  tenants.  The  reasons  upon  which  the  Court  relied 
vi  The  King  v.  The  Baptist  Mill  Company  do  fiot  apply  to  this 
case;  bot  it  is  brought  substantially  within  the  principle  of  the 

case  of  The  King  v.  The  Bishop  of  Rochester,  (a)  For  these  {a)Anie,jli9S7. 
,  rtmcoSf  we  are  of  opinion  that  the  appellants  were  not  liable  to 
he  rated  for  the  lead  rendered  to  them  under  the  lease,  and,  con- 
leqneotly,  that  the  order  of  Sessions  must  be  quashed,  and  the 
nte  amended  by  striking  out  this  part  of  it.  There  was  another 
cue  against  the  same  parties  in  respect  of  duty  lead,  payable  to 
tiiem  under  the  same  circumstances,  in  the  township  of  Millbecks, 
upon  which  the  same  judgment  must  be  given. 

237.  Rex  v.  Bell,  T.  T.56G.S.  SM.S^  S.Wl — Upon  appeal  HielMseeof 
^Bdl  against  a  rate  made  for  the  relief  of  the  poor  of  the  market  tolk  in 
turaihip  of  C,  the   Sessions  confirmed  the   rate,  subject,  Ac.  ^?"»  "^th«" 
The  Earl  of  Egretnont  is  lord  of  the  manor  of  C,  and  owner  of  ^jf "j,  not 
tlKioil  of  the  streets  of  C.     He  or  his  lessees  have  from  time  rateable  to  the 
iiDnlmorial  collected  and  received  certain  tolls  of  corn  sold  in  poor  in  respect 
ik  market ;  the  toll  has  however  been  collected  at  the  commence-  <*^his  occu«^. 
BCDtoF  the  market  out  of  every  sack  brought  and  exposed  for.  P*"*^  thereof. 
ttlc.  The  Earl  or  his  lessees  also  received  payment  for  stallage 
tl^efrom  persons  using  stalls  and  exposing  upon  them  such 
t^gs  for  sale  as  are  usuj^y  sold  on  stalls,  and  the  Earl  or  his 
Ittsees  take  the  sweepings  of  the  streets.    The  market  is  a 
■arket  by  prescription,  and  is  holden  in  the  public  street  and 
liighway  m  the  town  of  C,  where  the  sacks  of  corn  are  set  down 
for  tale  and  the  tolls  are  there  taken.    The  tolls  of  corn  are  tt 
bndfol  out  of  each  sack ;  Bell  is  the  present  lessee  of  them  and 
pajB  yearly  a  rent  of  50/.  to  the  Earl,  and  as  such  lessee  takes 
^  toUs  of  corn  in  the  market,  but  he  is  not  an  inhabitant  of  the 
^^^iniship  of  C,  nor  possessed  of  any  property  within  it  except 
^^  tolls ;  the  tolls  yield  an  annual  profit.    Bell  is  rated  in  tne 
ttseigioent  for  the  relief  of  the  poor  of  C  as  follows  :  **  David 
'*Bell^  corn  tolls,  IBs*'     He  is  not  lessee  of  the  stallage,  nor  of 
^  sweepings  of  the  market,  which  are  rented  by  other  persons 
vho  are  severally  rated  for  them  to  the  relief  of  the  poor  in  the 
*>Qie  rate.    The  question  is  whether  Bell  is  rateablejn  respect  of 
Aese  tolls  ?  —  Lord  Ellbnborough  C«  J«    I  cannot  say  upon 
^  statement  that  the  appellant  is  an  occupier  of  land.    Would 
k  not  he  equally  entitled  to  the  toll  although  the  sacks  were  not 
Kt  down  in  the  market,  but  were  upheld  on  the  shoulders  of 
AoiB'Who  exposed  the  com  for  sale  ?    There  is  nothing  to  give 
^  tdl  a  coiporeal  ouality.  —  Baylst  J.    Bell  is  assessed  in  the 
'^  for  com  tollsy  wiiich,  it  is  plain  from  the  statement  of  the 
^^»  were  mere^  market  tolls,  and  not  incident  to  the  iioil.    In 
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Heddy  v.  Weikouie  the  dittinetion  is  ireN  taken,  for  it  is  said  if 
tile  king  grant  a  fair  or  market  with  toH  certain  to  one  and  his 
heirs  to  be  holden  in  land  which  is  boroiigh-jSntg/uA,  and  the 
grantee  die,  the  heir  at  common  law  shall  have  the  market  and 
the  toil,  but  the  younger  son  shall  have  the  stallage  and  pickage 
with  the  soil  by  the  custom.  —  Holrotd  J.  These  tolls  would 
be  equally  payable  if  the  soil  bad  bdonged  to  another.  —  Order 
quashed. 
The  fftUlDoA      Q3^  Rex  ▼.  HuUDock  Company,  Af.  T.  SI  G.S.5M. Sf  5.  9M. 

^"SSbT*-*   r"  ^  ''*'®  ^^  ™^®  ^^  ^^^  "^"^^  ®^  ^^  P^^^  ®^  ^^^  parish  of  5., 
"^^^^^JfJ^"*    in  which  the  dock  company  at  Kingsion-upan'HuU  were  thus 

tiMiDi^  duties,    rated :  Dock  Company,  Dock  and  wharf  2^10/.  —  186/.  13f.  W. 
received  by        Upon  appeal  the  rate  was  confirmed,  subject,  &c.    By  stat.  14  6.3. 
virtue  of  statute  c.  56.f  intituled.  An  act  for  making  and  establishing  public  Mays  or 
\tSlfii*^^*     wharfs  at  Kingstan-'upan'HuU,  for  the  better  securing  His  Ma- 
^^^that  the   J^^y'*  '"©▼^J^ues  of  customs,  and  for  the  benefit  of  commerce  in 
«c^Dditure  in    ^^  1?^^^  ^  ^'*  ^'^  making  a  basin  or  dock,  with  reservoirs,  sluices, 
repairs  during    roads  and  other  works  for  the  accommodation  of  vessels  using  the 
the  period  for     said  port,  &c. :  by  sect.  15.  the  dock  eompaby  were  empowered 
which  the  rate    g^  required  to  make  a  basin  or  dock,  and  also  a  quay  or  wharf, 
^^"^e  ""*■    «"«*  ^^'^^^  ^^'^8  ^^^'«»"  mentioned,  for  the  general  benefit  ef 
amount  of  the     shipp^ng*  ^^^  o^  the  trade  and  commerce  of  the  said  port.     Bf 
duties  reoeiYcd.   sect.  22.  it  was  enacted,  that  the  company  should  at  all  times  wira 

and  sufficiently  repair,  maintain,  support,  and  cleanse  the  basin  or 
dock,  and  the  quay  or  wharf,  and  other  the  works.  By  the  49d 
and  45th  sections,  certain  rates  or  duties  on  ships  lading  or 
unlading  goods  within  the  port,  and  certain  wharfage  rata  on 
goods  which  should  be  landed  on  the  quay  were  granted  tffttie 
company ;  besides  the  emoluments  arising  from  the  dock  duei^ 
the  company  derive  considerable  emoluments  from '  the  rent  of 
warehouses  which  they  have  erected,,  agreeably  to  the  direclioirii 
of  the  act.  The  warehouses  are  situate  in  the  town  of  //•  mat 
jiot  within  the  parish  of  S. ;  two  thiad  parts  of  the  dock  m^ 
situate  within  the  parishes  of  the  Holy  TtinUy  and  Si.  Mawy  m 
HuUf  and  the  remaining  third  is  in  the  parish  of  S.  In  1814  tbo 
dock  company  resolved  to  take  down  and  rebuild  the  lock  anf 
entrance-basin  and  side^walls  of  the  dock.  They  acted  under  the 
advice  cf  their  engineer,  who  judging  the  dock  to  be  in  a  ImuI 
state,  directed  a  general  repair.  On  the  2d  May  1814,  the  ahlps 
were  removed  out  of  the  dock,  and  the  execution  of  the  woiw 
conunenced,  and  continued  until  the  31st  December  last*  Tb# 
expenditure  of  the  company  in  respect  of  these  works,  from  tlitf 
20th  September  (being  the  day  when  the  rate  was  made  to 
mence)  to  the  Slst  December  following  amounted  to  5483^  15f. 
and  the  receipts  of  the  company  in  respect  of  the  duties 
wharfage  rales  durmg  the  same  period  amounted  only  to 
ISs.  Id.  The  further  estimated  expenditure  of  the  company  lA 
respect  of  the  works,  fVom  the  Slst  December  to  the  20th  Mardk 
(when  the  six  months  for  which  the  rate  was  made  would  expire^f 
would  be  11 98/.  7^.  4(/.,  and  the  receipts  of  the  compzsay  in 
respect  of  the  duties  and  wharfage  rates  would  be  97/*  only.  TlM 
chief  part  of  the  expence  was  incurred  in  respect  of  the 
and  the  entrance-basin,  which  are  situate  in  the  town  of  HtM, 
are  essentially  necessary  to  that  part  of  the  dock  which  is 
mS.    From  the  time  of  passing  the  act  to  fte  makhig  of  thm 
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lite  10  fnestion,  the  parithiooera  of  S»  have,  in  asseMOig  the  dock 
compiny  to  the  poor  rate»  annually  made  a  deduction  of  the  com* 
piBj's  expenditure  in  respect  of  the  ordinary  repairs  of  the  docfcy 
ftom  the  gross  annual  amount  of  the  company's  duties  and  wharf- 
age rates.    The  sums  stated  in  the  account  of  expences  were  all 
Becesnrily  expended  in  making  the  repairs  in  question,  and  pro- 
rided  the  dock  company  |^  entided  to  deduct  the  same  from  ttieir 
gross  receipts,  there  are  not  any  net  proceeds  whatever  for  the 
OK  of  the  compariy.     The  company  did  not,  in  consequence  of 
the  rebuilding  of  the  lock  and  entrance-basin,  become  entitled  to 
lay  greater  or  other  duties  or  wharfage  rates  than  they  were  before 
eatitled  to.    The  question  for  the  opinion  of  the  *  Court  was. 
Whether  the  company  were  liable  to  be  rated  for  the  six  months 
for  which  the  rate  was  made  ?  —  Lord  Ellbkborouoh  C.  J* 
The  aet  of  parliament  does  not  require  the  company  to  make  a 
dindeod  at  all  events,  nor  does  it  say,  that  they  shall  divide  to 
the  extreme  limit  of  the  monies  received.    Suppose  an  application 
to  be  made  to  this  Court  for  a  mandamus  to  compel  the  company 
to  make  a  dividend  of  the  whole  balance  in  tlieir  hands,  if  the 
company  were  able  to  show  that  the  expence  of  the  necessary 
Kpaira  of  the  basin  for  the  ensuing  year  would  be  likely  to  absorb 
the  whole  or  the  greater  part  of  this  balance,  would  the  Court 
gODt  such  a  mandamus  ?  And  if  the  company  were  in  any  year 
to  do  so  improvident  an  act,  as  to  make  a  dividend  to  the  uttermost 
peony,  not  reserving  any  thing  for  prospective  demands :  as  there 
« a  provision  in  the  act  (a)  enabling  them  to  make  calls  from  the  (a)  Sect.  87. 
proprietors  for  the  necessary  purposes  of  the  act,  the  consequenee 
voold  be,  that   instead   of  receiving  out  of  the  funds  in  hand, 
nident  means  to  cover  these  expences,  they  roust  call  upon  the 
froprietors  to  refund  what  they  had  improvidently  distributed 
aiDong  them.     The  language  o£  the  act  is,  <*  That  the  company 
**  dufi  have  power  to  make  such  calls  of  money  from  the  pro* 
''prietors  of  shares,  to  defray  the  expences  of,  or  carry  on  the 
**  irorks  authorized  by  the  act,  as  they  from  time  to  time  shall 
^iod  wanting  and  necessary  for  those  purposes."    So  that  the 
^■Bpany  may  call  upon  the  proprietors  of  shares  to  refund  what 
Ihqr  have  received.  There  is  no  question  as  to  the  rateability  of  this 
Foperty ;  it  has  very  properly  been  admitted  that  it  is  rateable* 
Ihe  question  thererore  is.  Whether  a  rate  can  be  imposed  in 
<Hpect  of  property  which  is  generally  rateable,  but  the  profits 
rf  whidi,  owing  to  certain  incidental  and  necessary  expences^ 
^  been  for  a  time  exhausted  ?  As  to  which  it  is  to  be  observed, 
^aiate  is  not  always  imposed  on  property  in  the  particular 
year  ia  which  it  makes  a  productive  return,  for  if  that  were*  so, 
Ikie  could  be  no  rate  in  respect  of  saleable  underwoods  and  the 
lie  pnmerty,  which  are  productive  only  after  a  series  of  years, 
Vcept  m  those  years  in  which  the  profits  arose.    But  in  the  case 
P&K  V.  MirfiM  (b)  it  was  decided,  after  much  consideration,  that  (ft}^Mi»,pl.893. 
Meable  underwoods  were  rateable  annually,  in  proportion  to  their 
Mne,  though  they  ^ould  happen  not  to  be  cut  down  more  than 
PIK  ia  21   years.    In  the  present  case  the  company  have  no 
jKNiey  in  hand,  but  they  have  a  property  whidi,  upon  an  average, 
ilfioductive.    To  hold  that  in  eveiy  case  where  property  is  rate- 
Ala,  an  account  is  to  be  taken,  for  the  particular  penod  for  which 
^  rate  is  imposed^  of  the  precise  amount  of  its  productiveness,  and 
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lhal>  if  there  is  the  smallett  decrease,  the  rate  is  to  be  reduced 

'pro  iantOt   would  in  my  judgment  be  infinitely  inconvenient. 
Every  house  must  then  have  its  separate  assessment^  in  order  to 
let  in  the  particular  deductions  belonging  to  each  ;  and  this  mode 
of  assessment  would  be  open  to  every  species  of  fraud,  because 
the  largest   deductions   would  be  attempted  to  be  thrown  on 
periods  of  the  greatest  pressure.    It  appears  to  me  that  this  rate 
18  well  imposed,  and  that  the  average  profits  of  the  company  are 
not  liable  to  be  merged  in  the  partial  expenditure  of  any  parti* 
cular  period.    I  think,  therefore,  this  order  oughrto  be  confirmed. 
— -  Bayley  J.    I  agree  that  this  rate  is  well  imposed ;  the  case 
does  not  state  that  this  property,  communt^Mf  annis^  is  not  productive 
of  profit,  but  only,  that  during  this  particular  period  it  was  not 
profitable.    It  appears  that  the  company  are  in  possession  of  pro- 
perty which  is  prim^^facie  rateable ;  the  rate,  therefore,  is  well 
imposed,  unless  the  property  is  to  be  exempted  on  the  ground  of 
its  not  being  profitable  at  the  particular  period  for  which  the 
assessment  is  made;  as  to   which   Rex  v.  Mirfield  is   a   dear 
authority  that  tlie  principle  which  is  to  govern  is,  whether  it  be 
profitable  communibus  annis  ?  —  Abbott'  J.    It  has  been  admitted 
that  the  company  is  in  possession  of  property  which  is  rateable 
generally,  and  this  property  is  of  considerable  annual  value ;  I 
think  the  company  cannot  relieve  themselves  from  this  rate  1^ 
showing,  that,  on  occasion  of  some  extraordinary  expenditure, 
during  the  particular  period  for  which  the  rate  is  made,  that 
which  would  have  gone  to  the  account  of  profits  has  been  other* 
wise  consumed  :  to  hold  to  any  such  rule  would,  in  my  opinioiiy 
be  productive  of  great  inconvenience ;  for  by  the  same  rule,  I 
knov  not  what  answer  could  be  given  to  the  farmholder  or  house* 
holder  if  they  were  to  claim  a  similar  exemption,  because  of  the 
extraordinary  expence  which  they  had  incurred  in  the  maintfn- 
ance  or  improvement  of  their  house  or  land.     Tlierefore,  as  it 
seems  to  me,  the  order  of  Sessions  must  be  confirmed ;  there  m 
not  any  question  before  us  as  to  the  quantum,  —  Hoi.aoYi>  J.     I 
am  of  the  same  opinion :  the  only  doubt  which  I  have  e 
tained  has  been  on  sect.  22.,  which  obliges  the  company  to  n 
the  dock   and  other  works;  and    if,   under  that  section, 
specific  rates  had  been,  so  far  as  they  were  required,  appropri* 
ated  to  that  purpose  only,  I  should  have  entertained  considerable 
doubt  whether  any  property  vested  in  the  trustees^  which  could 
properly  be  made  the  subject  of  rate,  beyond  the  surplus  whidi 
might  happen  to  remain  in  their  hands,  after  satisfying  the  ex- 
pcnces  attending  the  maintenance  and  repair  of  the  works.     ^ 
thejcase  is  not  so  ;  for  I  find,  by  the  42d  section,  the  duties 
able. by  virtue  of  the  act  are  vested  in  the  company  as  their 
proper  monies,  and  for  their  use,  in  consideration  of  the  exp« 
mcurred  by  them  in  making  and  maintaining  the  works ;  aud,  kw 
the  5Sd  section,  they  are  to  take  an  account  annually,  and*  dai 
Glare  what  dividend  shall  be  made ;  so  that  thej  stand  in  the  sau^ 
situation  with  any  other  canal  company.     If  so,   there  here  b 
property  which  is  productive  of  profit,  although  it  has  not  mndl 
any  return  during  the  time  for  which  the  rate  is  made ;  but  it  § 
not  enough  to  exempt  property  from  being  rated,  to  show  tfaeg 
the  extraordinary  expences  of  a  particular  period  have  absoifaBi 
the  profits  of  that  period.  —  Order  of  Sessions  confirmed.  4 
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.  SS9.  Anr  v.  Ccm^i^  of  PnjifmetoTS  of  the  Colder  and  Hebih  Where  a  statute 

Nmigation,*H.T.5SG.$.  lB.SfA.26$.^\Jpon  hearing  the  empowered  the 

appeal  of  the  company  of  Proprietors  of  the  Colder  and  Hebhle  ^S^'^tolt^* 

Navigation,  against  a  rate  made  for  the  relief  of  the  poor  &f  the  ^^^  ^^  respect 

tovjuhip  of  A^  whereby  the  said  company  stood  rated  as  fol*  of  vessels  n«vi. 

lews:-^  gating  the  same, 

The  company  of   proprietors  of   the   Colder  and  and  expressly 

Helfble  Navigation,  for  land  occupied  by  the  canal     £   s.   d.  «»«np«d  such 

jti                                                 t^           "  —rfcrfc  rates  from  tne 

and^anks 5     0     0  payment  of  all 

.  House  of  lock-keeper,  and  garden  occupied  there-  •  taxes,  rates,  &c. 

with         -  -  «•  -  •  •0  10     0  itwasbolden 

Tbe  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  *hat  the  land 
Cwirt  upon  the  following  case  :  By  an  act  passed  in  the  ninth  occ"P»«l  by  the 
year  of  the  reign  of  His  late  Majesty  relating  to  the  said  na-  ^rebyex-  ** 
ligation,  the  said  company  of  proprietors  were  empowered  to  emptcdfrom 
me  rates  and  duties  in  respect  of  vessels  navigating  the  canal^  poor's  rate, 
and  it  iras  thereby  enacted  that  the  said  rates  or  duties  should  at 
bU  times  thereafter,  be  exempted  from  the  payment  of  any  taxesi 
lates,  assessments  or  impositions  whatsoever,  any  law  or  statute 
made  or  to  be  made  to  the  contrary  thereof  notwithstanding  ;  but 
tkeaetdidnot  contain  any  express  exemption  of  Jand  taken  by 
tbe  company  for  the  purpose  of  the  navigation  from  the  payment 
o{  rates  and  taxes  as  land.  The  quantity  of  land  within  the 
tovnsliip  of  A.f  taken  by  the  proprietors  of  the  navigation  by 
virtue  of  the  powers  given  them  by  the  act  for  that  purpose,  and 
vpoD  which  they  made  a  lock  and  a  cut,  or  canal  and  banks  to 
tbe  same,  was  about  six  acres,  and  of  the  fall  value  of  lOl, 
feramutttf  if  occupied  in  like  manner  as  the  other  lands  within 
tbat  township.  Before  the  land  was  so  taken  by  the  proprietors  it 
«■  rated  and  assessed  as  other  lands  within  the  townships  to  the 
poor  and  other  rates.  The  proprietors  built  a  lock-house  upon 
patt  of  the  lands,  and  the  same  was  occupied  by  their  lock-keeper, 
together  with  other  parts  of  the  land,  as  a  garden  to  the  house, 
aod  for  which  house  aiid  garden  the  company  agreed  to  pay  a 
proportion  of  the  •  rate,  resisting  only  the  rate  upon  the  land  co- 
itred  with  water,  and  that  which,  was  used  merely  for  a  towing- 
Wth  and  banks,  from  which  the  proprietors  derived  no  other  cmo- 
kifteiit  than  the  rates  and  duties.  The  Sessions,  being  of  opinion 
dttt  notwithstanding  the  exception  the  said  company  of  propi'ie- 
tors  were  liable  to  be  rated  and  assessed  to  the  relief  of  the  poor 
far  the  land  in  question,  as  land,  confirmed  the  rate.  -—  Lotto 
Eluvborough  C.J*  The  circumstance  of  this  property  not 
jkaTiDc  been  rated  for  so  long,  a  period  has  considerable  weight  in 
^ucmg  me  to  conclude  that  it  is  not  rateable.  '  The  question  is 
^>pon  the  construction  of  the  particular  terms  used  by  the  legis- 
-wure  in  this  act  of  parliament.  The  rates  and  duties  are  thereby 
fiempted '  from  the  payment  of  any. taxes,  rates,  assessments;  or 
inrpoaitions  whatsoever;  In  respect  of  what  were  those  rates  and 
wities  then  received?  They  were  received  in  respect  of  the 
hnd,  of  the  manual  labour,  and  of  the  stowage  of.  the  vessels  in 
vtkich  goods  were  transported.  By  estimating  the  value  of  these 
oomponent  parts,  you  form  cumulatively  the  value  of  th&rates  and 
^es.  When  the  legislature,  therefore,  exempts  those  which  are 
^e  aggregate,  it  must  have  intended  to  have  exem{)tcd  the  conv- 
ponent  parts,  of  .which  the  land  (which  is  her^  rated)  it  one«  Ia 
Vol.  I.  n 
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the  Leeds  and  Lherpool  caiud  act,  fhere  was  a  special  exenwdon. 
There  the  legislature  made  use  of  plain  and  UDequivdcaf  Ian* 
guage;  and  if  such  had  been  found  in  this  act  they  could  not 
have  been  misunderstood ;  but  there  are  no  such  words,  and  there- 
fore it  seems  to  me  that  the  rates  and  duties  being  exempted, 
there  is  nothing  left  for  which  the  company  can  be  rateable,  and 
that  this  order  of  Sessions  must  be  quashed.  —  Batlct  J.    I  own 
fbat  I  have  felt  great  difficulty  in  the  course  of  this  argument,  and 
even  now  my  mind  is  not  fully  settled  upon  the  point.     The  ques- 
tion arises  upon  the  effect  of  this  exemption.     When  the  act 
passed,  it  was  supposed  that  tolls  were  eo  nomine  rateable ;  that 
has  indeed  been  since  found  to  be  inaccurate,  but  they  were  then 
considered  to  be  rateable  to  the  full  extent  of  their  value,  and  in 
the  place  where  they  were  collected,  ^hich  was  productive  of 
great  injustice.     The  impression  on  my  mind  was,  that  the  legis* 
lature  meant  by  this  exemption  only  to  prevent  the  company  from 
being  rated  for  the  tolls  eo  nomine^  and  in  the  place  where  they 
were  collected,  but  not  to  exempt  them  generally  from  the  poor 
ratOf  and  if  that  had  been  so,  then  the  most  convlsnient  standard 
for  estimating  the  rate  would  be  the  value  of  the  land  before  it 
had  been  converted  into  a  canal,  which  is  the  standard  adopted  by 
the  Sessions  in  this  case.     But  inasmuch  as  the  canal  is  for  the 
pdl>lic  good,  and  not  merely  for  the  private  benefit  of  individoajs, 
It  is  possible  the  legislature  may  have  intended  to  give  this  gene- 
ral exemption,  and  the  construction  derives  considerable  force 
from  the  special  words,  of  the  exemption  in  the  Leeds  and  X^toer- 
mool  canal  act.    For  it  would  not  have  been  -necessary  to  have 
introduced  such  words  in  that  act,  if  without  them  the  same  con- 
struction would  have  obtained.    It  may  be  just  that  the  property 
in  this  case  should  continue  subject  to  the  rate,  but  I  incitne  to 
thinky  that  for  this  purpose  express  words  in  the  exemption  are 
neeessary.  —  Abbott  J.    I  am  also  of  opinion  that  the  order  of 
Sessions  should  be  quashed.    It  appears  that  the  rates  and  duttei 
form  the  only  profits  arising  out  of  the  land.     These  die  legtii»- 
tuf e  has  expressly  exempted  from  the  payment  of  the  poor  rate^ 
and  the  only  profit  of  the  land  being  exempted,  it  would  be  a 
atrong  thing  to  say  that  the  land  itself  should  still  continue  anb- 
ject  to  the  rate.    At  the  tune  of  passing  this  act,  tolls  were  Cctn^ 
sidered  eo  nomine  rateable ;  but  I  can  find  no  instance  in  wfaich. 
the  tolls  having  been  rated,  the  land  has  also  been  rated  ia 
respect  of  any  other  profit.    The  oldest  case  upon  this  subjecl, 

(a}>tffitf0,pl.i4O.  18  the. case  of  jRexv.  Wickham  Market  (a),  there  Uie  marked 

place  was  the  thing  rateable,  and  the  tolls  were  the  measure  oCilh 
value.    The  rate,  however,  in  that  case  was  imposed  upon  iM 

(6)^iite,pKl7S.   tolls.     In  Res  v.  Cardington  (6),    the  rate  was  also   impoaai 

upon  the  tolls,  although  the  riuice  where  they  were  receiver  wii 
the  property  rateable ;  then  if,  as  appears  firom  these  caaea,  hf 
.the  word  tolls  may  be  meant  the  tmng  in  respect  of  which  tiie 
tolls  are  received,  the  exemption  of  tolls  by  the  legislature  iniial 
be  considered  as  an  exemption  of  that  in  respect  of  which  the} 
are  reoeivable.  That  in  this  case  is  the  land,  and  I  therefore  th^^ 
that  the  land  is  exempted  from  the  rate.  —  Holbotd  J.  I  am  d 
the  same  opinion.  A  rate  on  land  is,  in  efiect,  a  rate  on  the  profin 
of  the  land,  for  where  there  are  no  profits,  there  is  no  beneficial 
occupation ;  now  the  rates  and  duties  being  exempted  in  th« 
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ct8e,and  there  being  no  other  profiti*  of  the  landi  I  think  the 
hoditgelf  must  be  considered  as  exempted. — Ord€fir  of  Sessions 
quashed. 

24Q.  Rex  ▼.  Company  t>f  Proprieiort  of  the  Grmnd  Junction  A  canal  act  di- 
Cad,  H.  T.  5S  G.  S.lB^S^  A.  289.  —  The  company  of  proprie-  n«t«d  that  the 
ton  of  the  Grand  Junction  Canal  appealed  against  a  rate  made  ?lf  ?}"/,     ^ 
00  the  6th  oTJune  last,  for  the  relief  of  the  poor  of  the  parish  of  ^'JJ,  ,^3i 
E  The  Court  of  Quarter  Sessions  confirmed  the  rate^  sub*  «nd  buildings 
jeet,  drc.    The  company  are  by  the  said  rate,  rated  **  for  their  in  the  same 
*'€ttial'*  at  the  sum  of  12501*    The  canal  occupies  eleven  acres  proportion  ss 
tad  a  half  of  hmd,  extending  two  miles  and  a  half  in  length,  in  the  b^;^*"*^  f "^ 
aaidpanab.    The  annual  value  of  land  lying  near  the  canal  in  the  near  the*8anoef 
nid  parish,  is  21.  per  acre.  This  case  depends  on  the  construction  uid  as  the  same 
«f  statute  34  G,  3.  c.  24.  §  1 9.,  and  36  G.  3.  c.  25.  §  7.    The  ques-  would  be  rate- 
tionfortbe  opinion  of  the  Court  of  King's  Bench  is,  Whether  the  •^l®  "'**»«y 
itwi  aaed  for  the  canal  is  to  her  assessed  at  the  same  rate  as  the  ^^^^c^^- 
idjaceot  lands ;  or  whether  the  pr<^ts  derived  from  the  tolls  are  5^  f^  ibei/'* 
to  be  iDclttded  in  its  rateHble  value  ?  If  the  Court  of  King's  Bench  natural  capa- 
ffe  of  opinion  that  the  land  so  used  is  to  be  assessed  at  the  same  city,  and  a  sub-* 
we  M  tne  adjacent  lands,  then  the  rate  is  to  be  amended  by  in-  wquent  act 
wtiagthesum  of  22/.  10*.  instead  of  1250/.,  oUierwise  the  rate  directed  Uiat  all 
to  stand.    The  following  were  the  sections  of  the  acts  of  parlia-  m^u  yp^^^ 
nwot  referred  to  in  the  case  34  G.  3.  c.  24*  §  19.     *'  And  be  it  personal  estate 
**  further  enacted,  that  the  said  company  of  proprietors  shall  from  of  the  company 
"  tioie  to  time  be  rated  to  all  parliamentary  and  parochial  taxes  ahouldbeaMess- 
'^tsd  assessments,  for  and  in  respect  of  the  lands  and  grounds  ^  ;n  erery 
*  already  purchased  or  taken,  or  to  be  purchased  or  taken,  and  J^on  to**Se 
''ail  wttehouses  or  other  buildings  to  be  erected  by  the  said  length  of  the 
"  eompttiy  of  proprietors  in  pursuance  of  the  said  recited  act  and  canal  in  such 
''Uiisact)  in  the  proportion  as  other  lands,  grounds,  and  build-  parish:   Held, 
"  8»p  lying  near  the  same,  are  or  shall  be  rated,  and  as  the  same  *****  *®  *^ble 
"hik,  grounds,  and  buiklings  so  purchased  or  taken,  or  to  be  tobcnSSl  for* 
''pttrohased  or  taken,  and  erected,  would  be  rateable  in  case  the  their  lands,  &c. 
**  tame  were  the  property  of  individuals  in  their  natural  capacity."  only  at  the 
96  G.  3.  c.  25.  §  7.    ''  And  be  it  further  enacted,  that  all  parochial  »™c  value  as 
^  mtes  and  asBeasnents,  which  shall  or  may  at  any  time  be  laid,  as*  ^^  ad>c«nt 
*iesBed|  or  imposed  upon  the  rates  and  personal  estate  of  the  said  ^^l^^g.  ^ 
**  company  of  proprietors,  shall  be  laid,  assessed,  or  imposed  in  each  the  improved 

*  parish)  townahip,  hamlet,  or  place  respectively,  in  proportion  to  tht  value  derived 
'^ieoffth  of  the  said  canal  ana  cuts  respectively  in  such  respective  from  the  land 

*  parish,  township,  hamlet,  or  place,  and  not  otherwise."  —  Lo»6  ^°«  ""^  ^'"' 
Sllemborough  C.  J.  It  is  not  necessary  to  hear  the  other  side.  ^  Smal?^  ^ 
it  appears  to  me  that  the  two  acts  were  made  for  distinct  pur- 

foten.  The  first  act  directs,  that  the  company  shall  be  rated  fo^ 
tad  in  respect  of  their  lands  in  the  same  proportion  as  other  lands 
ttar  the  sane,  and  as  the  same  would  be  rateable  in  case  they 
*ere  the  property  of  individuals  in  their  natural  capacity ;  by 
i^hich  I  understand  that  they  are  to  be  rated  as  other  lands  would 
^  supposing  them  not  to  be  applied  to  the  purposes  of  the  canal, 
^  to  hare  remained  in  the  hands  of  individual  farmers  for  the 
binary  purposes  of  agriculture,  <Uk1  not  possessing  any  artificial 
^>lue«  Then  comes  the  second  act,  which  provides  how  the  coin- 
paay  are  to  be  rated  in  the  different  parishes  through  which  their 
Mai  runs.    By  the  7th  section,  all  rates  are  to  be  levied  in  pro- 
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portion  to  the  length  of  the  canal  in  each  parish.  That  act,  there* 
fore,  only  directs  and  regulates  the  division  between  the  parishes. 
Construing,  therefore,  the  34  G*  3.  c.  24.  §  19.  by  itself,  it  is  per- 
fectly intelligible,  and  directs  the  land  to  be  rated  according  to 
its  natural  and  not  its  artificial  value.      The  36  G.  3.  c.25.  $7. 
merely  reffulates  the  proportions  of  the  rates  where  there  are 
more  parisnes  than  one.     In  this  view  of  the  two  acts  they  are  not 
contradictory  to  each  other,  and  the  plain  and  obvious  conclosioa 
from  them  both  is,  that  the  company  are  not  liable  to  the  present 
rate.  —  Baylby  J.     The  company  in  this  case  are  only*rateab)e 
under  43  Eliz.as  occupiers  of  lands,  tenements,  and  hereditaments. 
The  first  act  prescribe  a  plain  mode  of  rating ;  it  imposes  a  rate 
not  according  to  the  improved  value  of  the  land  created  by  the 
tolls,  but  according  to  its  value  when  first  taken  for  the  purposes  of 
the  canal.    If  this  were  not  so,  there  are  words  in  this  act  which 
could  not  have  found  a  place  there.     The  lands  are  to  be  rated  as 
other  lands  lying  near  the  same,  not  in  the  same  parish,  but  near; 
so  as  to-give  the  mean -value  of  the  adjacent  lands.    It  has  beea 
argued,  that  the  legislature  only  meant  to  regulate  the  proportion 
in  which  the  canal  was  to  be  rated  to  the  other  lands  adjacent;  ss 
for  instance,  that  if  those  lands  were  charged  at  three  fourths  of 
their  rack-rent,  then  the  canal  also  was  to  be  three  fourths  of  its 
value,  and  so  on  in  any  other  case.   Now  it  would  have  been  quite 
useless  to  have  introduced  a  special  provision .  to  that  effect ;  for 
in  all  cases  that  mode  must  be  adopted.   Tlie  legislature,  therefore, 
could  not  have  had  that  meaning  hi  framing  the  clause.     It  does 
not,  however,  stop  there,  but  directs  that  the  land  is  to  be  rated 
as  it  would  be  if  the  property  of  individuals  in  their  natural  capa- 
city.   That  is  to  be  construed  thus,  that  the  land  is  to  be  rated  as 
if  it  had  never  been  appropriated  to  the  canal,  but  had  renaained 
unappropriated  in  the  hands  of  individuals.     In  that  case  there 
would  have  been  no  improved  value  arising  from  the  tolls.     The 
second  act  only  apportions  the  rate  between  the  different  pariahei, 
and  does  not  vary  the  extent  of  the  company's  liability.     On  the 
whole,  therefore,  I  am  clearly  of  opinion,  that  this  rate  cannot  be 
supported  to  the  extent  claimed,  but  that  it  must  be  amended,  by 
reducing  it  to  the  smaller  sum  stated  in  tlie  case.  —  Abbott  J, 
I  am  also  of  opinion  that  this  rate  ought  not  to  stand,  but  that  i4 
should  be  amended  by  inserting  the  sum  of  22/.  \0s.    This  cajsc 
arises  out  of  a  rate  imposed  in  terms  upon  the  canal ;  for  the  com- 
pany, as  is  stated  in  the  cas.e,  are  rated  for  their  canal.  This  ques- 
tion  has  been  argued  upon  the  construction  of  the  34  G.  3.  c.  25 
.$19.,  the  language  of  which  is  perhaps  not  free  from  ambi^ui^, 
and  which  is  somewhat  further  obscured  by  the  subsequent  act  oi 
36  G.  3.  c.  25.  §7>     I  am  of  opinion  that  the  true  construction  ii 
that  which  has  already  been  adopted  by  the  Court,  and  the   rea* 
sons  for  which  have  been  so  clearly  given  by  my  brother  Bayhm 
I  may,  however,  in  addition  to  what  has  already  fallen  from  tiM 
Court,  be  permitted  to  observe  on  some  circumstances  which  mrt 
in  favour  of  that  construction.    By  the  act  the  company  have  i 
power  of  taking  land  for  reservoirs  ;  now  in  that  state  the  land  a 
wholly  unproductive.    If  the  company,  not  withstanding  that,  an 
rated  for  it  as  land,  there  seems  good  reason  for  the  legislature  u 
exempt  them  from  paying  to  the  full  extent  of  the  tolls  on  tbc 
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otker  parts  of  the  canal ;  for  otherwise  there  would  be  this  injus- 
tice done  to  them,  that  where  there  was  no  profit  there  they 
should  still  be  rated,  and  where  there  was  considerable  profit 
there  should  be  no  diminution  of  their  burthen.     But,  secondly, 
thii  vas  a  scheme  which  might  be  wholly  ut>productive«  We  have 
all  seen,  in  passing  through  the  country,  many  instances  in  which 
wDJlar  undertakings  have  failed,  either  from  want  of  water  or  from 
a  change  in  the  circumstances  of  the  country  through  which  the 
proposed  line  of  canal  was  to  have  passed,  and  the  legislature, 
therefore,  might  not  think  it  improper  to  insert  a  clause  in  a  canal 
act,  the  effect  of  which  would  be,  that  if  the  canal  were  not  per- 
fected, still  the  parishes  should  not  be  deprived  of  the  benefit  of 
the  land,  which  before  that  time  paid  rates  to  the  poor ;  and  that 
if  the  canal  were  perfected,  then  the  company  should  be  rated  for 
it  as  land,  at  the  rate  at  which  the  land  was  estimated  before,  when 
it  Wis  only  subject  to  tillage.    It  is  said,  however,  that  the  36  O.  S. 
aothorises  a  different  construction,  but  it  must  be  recollected  that     ' 
tiiar  act  was  introduced  when  it  was  supposed  that  tolls  were  liable 
to  be  rated  eo  nomine^  and  it  might  be  the  object  of  the  company 
to  be  relieved  from  the  mode  of  rating  then  adopted ;  they  might 
Blean  to  say  that  the  rates  on  the  tolls  should  be  paid,  if  paid  at 
ail,  not  alone  in  the  parish  where  they  were  collected,  but  rateable 
throughout  the  whole  length  of  the  canal.     But  I  think  that  this 
act  letl  wholly  untouched  the  question  as  to  the  quantum  of  the 
nte.    There  is  another  objection  to  the  rate  as  it  at  present 
stands;  this  is  a  rate  on  the  canal,  and  not  on  the  rates,  duties, 
aod  personal  estate  of  the  company  as  provided  by  the  act,  and 
tlerefore  is  bad  in  point  of  form  :  it  would,  however,  be  still  open ' 
to  the  different  parishes  to  impose  rates  in  that  amended  form. 
Bat  I  thiok,  that  if  they  did,  still,  on  the  other  grounds  stated  by 
the  Court,  it  would  not  be  possible  for  them  ultimately  to  succeed. 
Upon  the  whole,  therefore,  I  am  of  opinion,  that  neither  of  the 
sett  referred  to,  have  the  effect  of  giving  validity  to  the  present 
ntei— Order  of  Sessions  amended,  by  reducing  the  rate  from 

1250^.  to  22/.  10*. 
241.  Rex  V.    Birmingham    Canal    Cowpant/j    E.  T.    59  G.  S.  Where  a  ewial 

^B,iA.510 Upon  hearing  the  appeal  of  the  company  of  the  ^'^"°*** 

proprietors  of  the  Birmingham  canal  navigations,  against  a  rate  ^ich  contoln- 
tDadefor  the  relief  of  the  poor  of  the  parish  of  Bushbury  wcid  ednodsu«eaii 
hamlet  of  Moseleyy  in  the  county  of  Stafford^  whereby  they  were  to  the  mode  of 
ntted  for  their  houses,  lands,  locks,  towing-paths,  and  that  part  chajrging  it  to 
of  the  canal  lying  within  the  parish  of  Bushburyj  and  for  tolls  ^^  pwodual 
and  duties  arising  therefrom  at  the  sum  of  S6/.  2*.  6rf. ;    the  I|^^°^,l 
Sesa'ons  confirmed  the  rate,  subject  to  the  opinion  of  this  Court,  ^„  ^^^^ 
^0  the  following  case:    By  8G.3.  c.SS.  a  power  was  given  of  .under  the 
t&aking  and  maintaining  a  navigable  canal  or  cut  from  Birming-  2S  G.  a.  c  98. 
t^rn  to  BiUiont  and  from  thence  to  Autherley  in  the  parish  of  ^^^  ***tr™ 
Biuhburi/,  there  to  communicate  with  the  canal,  making  between  ^22*J„  ^ 
the  rivers  Severn  and  Trent,  and  the  proprietors  were  incorpo-  gpecUl  menner, 
nited  by  the  name  of  the  Proprietors  of  tne  Birmingham  Canal  and  thete  two 
Navigation.    That  act  did  not  contain  any  provisions  or  clause  canals  were  iiu 
relating  to  parochial  rates  or  charges.     By  23  G.  S.  c.  92.  the  pro-  ^^^^T^J^^ 
prietors  of  another  undertaking  were  incorporated  by  the  name  of  ^*.^  uVal. 
the  Company  of  the  Proprietors  of  the  Birmingham  and  Taztley  provided  that 
Canal  Navigation.     And  by  that  act  it  was  enacted,  that  the  said  all  Uie  obiiieci» 
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powci%  proTi- 
rioni,  mtiic- 
tionsi  exemp* 
tions,  &C. 
contained  in 
each  of  the  two 
former  acts, 
should  still  re- 
main distinct 
from  each  other, 
and  afterwards 
by  58  G.  3. 
c.  19.,  reciting 
that  it  was  ex- 
pedient to  ex- 
tend one  syttem 
of  managetnent 
to  the  whole 
canalf  it  was 
enacted  <«That 
all  the  canals, 
&c.  so  made  as 
aforesaid, 
under  the 
former  acts,  or 
any  of  them, 
should  be 
deemed  part, 
parcel,  and 
member  of  the 
.Bimungham 
Canal  Naviga- 
tion, and  be 
considered  as 
included  and 
goTemed  by  all 
the  clauses,    . 
&c.  in  the 
2S&246.S. 
(saTe  andexcept^ 
so  much  thereof 
as  related  to  the 
exemptions 
Awn  stamp 
duties  on  the 
quantum  of 
tolls  to  bo  col- 
lected,) at  if 
the  mme  had 
beendeacribed 
in  the  S3  G.  3. 
as  pari  of  the 
works  to  be 
made  and  done 
vndeTf  and  by 
virtue  of  thai 
act:"  It  was 
held  that  this 
provision  only 
incorporated 
these  canals,  &c. 
for  the  purpose 
of  management, 
and  that  it  did 
not  authorise 
the  canal  origir 
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company  ^f  proprieloc$  ibottld  firptn  time  to  timo  be  rated  to  aH 
parhamentarv  aad  parochial  taxes,  rates,  aod  nsncsimcBH^  £k  m 
in  respect  of  tbe  laii^s  and  gnwids  to  be  purchased  or  taken,  and 
%11  wardlou^es  and  other  buildings  to  be  erected  by  the  said  cam* 
pany  of  proprietors  in  pursuance  of  this  act»  in  the  same  propor- 
tioo  as  other  lands,  arounds,  aad  buildings  lyiag  near  the  same 
are  or  shall  be  rated.     By  ^  G.  3*  sess-  C  c*  4.,  these  two  com- 
panies were  united  and  incorporated  together  into  one  body  cor- 
porate>  by  the  name  of  the  Company  of  Proprietors  of  the  JSir- 
mneham  and  the  Birmingham  and  Fatdey  Canal  Navigatioas. 
And  it  was  thereby  enacted,  that  none  of  the  clauses,  powers^ 
provisions,  restrictions,  exemptions,  matters,  and  things  conbuned 
in  the  8  G.S.,  were  meant  or  intended,  or  should  be  deemed^ 
adjudged,  or  taken  to  extend  to  the  navigable  canals  or  cuts,  or 
other  works  authorized  to  be  made  by  the  23  G.*3.;  and  thai  ooae 
of  the  clauses,  powers,  provisions,  restrictions,  exemptions,  mat^ 
ters,  and  things  contained  in  the  said  last-mentioned  act»  wese 
meant  or  intended,  or  should  be  deemed,  adjudged,  or  taken  to 
extend  to  the  navigable  canal  or  cuts,  or  to  any  other  works 
authorized  to  be  made  by  the  8  G.  3.,  but  that  the  same  should 
be  and  remain  separate  and  distinct  from  each  other,  in  like 
mannier  as  they  would  have  done  in  case  that  act  had  net  been 
made  or  the  said  respective  companies  had  not  been  united.    Sufe^ 
sequently  to  this  period  several  other  acta  passed  relative  to  these 
canals,  by  one  ot  which  their  name  of  incorporation  was  cilanged 
to  ''  The  Company  of  Proprietors  af  the  Bwammgham  Canal  Kairi'* 
M  gations/'    By  58 G.  3.  c.  19^  intituled,  '*  An  act  for  altering,  ex-. 
<<  plaining,  and  amending  the  several  acts  of  parliament  parsed 
**.  relating  to  the  Birmingham  canal  navigations,  and  for  impfoviag 
'<  the  said  canal  navigations ;"  after  reciting  the  acts  of  toe  8th». 
9th,  23d,  24^th,  25th,  46th,  5Iat,  and  55th  years  of  the  re^  ef 
His  said  Majesty,  and  after  reciting,  that  in  pursuance  of  the  and 
recited  acts,  or  some  of  them,  the  company  of  proprietors  of  the 
Birmingham  canal  navigations  had  made  several  different  naviga- 
ble canals,  cuts,  and  communications ;  all  which  had  been  aacef^ 
tained  to  be  of  very  great  public  utility ;  and  that  doubta  liad 
arisen,  and  then  existed,  whether  the  whole  and  every  part  of  tbe 
canals  and  cuts  intended  to  be  comprised  under  the  namft  of 
'*  The  Birmingham  Canal  Navigations  "  had  been  duly  iacorpo* 
rated  therewith,  and  it  had  been  found  very  inconvenient  to  have- 
different  acts  of  parliament,  applicable  for  the  same  purposes,  la 
different,  yet  intersecting  and  adjoining,  parts  of  the  said  Birming^ 
ham  canal  navigations,  and  it  was  highly  expedient  to  extend  one 
system  of  management  to  the  whole  thereof^  in  such  way  aa  to 
render  the  same  more  simple,  and  to  alter  such  parts  of  the  former 
system  as  were  by  experience  found  improper,  or  had  been  by 
circumstances  rendered  unavailing,  and  particularly  to  empower 
the  said  Company  of  Proprietors  of  the  Birmingham  Canal  Navi* 
Ration  to  contract,  by  the  year  or  otherwise,  with  the  owneia  of 
iron  and  other  works,  .situate  near  die  same,  for  the  tonnage  of 
r^w  materials  carried  to  or  for  the  use  cf  th^r  works,  aloi^  the 
line  of  the  said  canal,  without  passing  a  lock,  which  would  be  Tery 
desirable  for  the  owners  of  sucn  iron  and  other  works,  and  of  gr^nt 
public  benefit ;  it  was  enacted,  that  from  and  after  die  parsing  of 
tdat  act>  all  the  canals,  collateral  cuts,  and  navigable  ccarauuu* 
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catioDff,  BO  made  as  aibremild,  by  the  Conmany  of  the  IVoprietOffB  ludlr  nuuSi 
of  the  Bimnngham  Canal  NaTigations,  under  and  by  virtue  of  all  un^tb« 
or  any  of  the  said  recited  acts,  or  any  of  them,  shall  from  the  time  ^Sd^*Si* 
ef  the  making  thereof  respectively  be  and  be  deemed  taken  and  parochud  tun 
considered  to  be  as  part,  parcel,  and  member  of  the  Birmingham  in  the  special 
canal  navigations,  and  all  and  every  such  part  and  parts  of  the  said  manner  poinied 
canals,  collateral  cuts,  and  navigable  communications,  and  the  out  bj  the 
lands,  buildings,  tenements,  and  hereditaments,  already  purchased  ^^  ^*  ^ 
or  taken  for  the  purposes  thereof,  by  virtue  and  in  pursuance  of 
the  powers  of  the  said  recited  acts,  or  any  of  tfaem,  and  as  have 
not  been  already  declared  by  any  of  the  said  recited  acts  to  be 
considered  as  part  of  the  works  made  and  done  under  and  by  vir- 
tue of  the  said  recited  act  of  the  2SG.'S.,  shall  be  considered  to 
be  akdoded  and  comprehended  in  and  governed  by  all  and  every 
of  the  clauses,  matters,  and  things  contained  in  the  said  recited 
acts  of  the  2Sd  and  S^th  of  the  King,  so  far  as  the  nature  and 
drcamstances  of  the  case  will  admit,  save  and  except  so  much 
thereof  as  relates  to  the  exemptions  ^om  stamp  duties,  or  to  the 
puintum  of  rates  or  tolls  to  be  collected,  or  as  may  be  by  this  aet^ 
or  have  been  by  any  other  act  relating  to  the  said  Birmingham 
canal  navigations,  altered  or  repealed,  as  if  the  same  had  been  de* 
scribed  id  the  said  recited  act  of  the  28  G.S.  as  part  of  the  works 
to  be  made  and  done  under  and  by  virtue  of  that  act.    The  branch 
of  the  canal  navigations  made  under  the  powers  and  authorities 
contained  in  the  8G.S.  passes  a  short  distance  through  the  parish 
i£BuMh6uriff  and  the  junction  of  the  Birmingham  canal  with  the 
SMfordshire  and  IVorcettershire  canal  is  at  Auiherlei/,  in  the  said 
panah  of  Btuhbury^  where  the  Company  of  Proprietors  have  a 
toil-house,  at  which  part  of  the  rates  and  tolls  to  be  collected 
under  the  said  several  acts  of  parliaments,  and  particularly  the 
tolls  and  duties  on  boats  passing  from  Birmingham  to  Autherley^ 
or  passing  from  any  intermediate  places  between  Birmingham  and 
AmUitrley  to  Autherley  aforesaid,  became  due  and  are  payable, 
and  were  actually  )>aid  to  the  amount  of  the  sum  of  1734/*,  at 
vliich  the  sai4  Company  of  Proprietors  were  rated  to  the  relief  of 
the  poor  in  the  rate  appealed  against,  and  the  said  Company  of 
IVoprietora  have  been  rated  to  the  relief  of  the  poor  of  Bushbury 
and  hamlet  of  Moseley^  for  and  upon  the  rates  and  duties  becoming 
due  and  payable  within  Bushbury  and  the  hamlet  of  Mosdey^  in 
tfe  same  form  and  upon  the  same  sum  as  the  rate  appealed  against 
since  the  year  1804>,  and  have  paid  all  the  rates  granted  to  the 
overseers  of  Bvuhbury  and  the  hamlet  of  Moseley,  except  the  rate 
appealed  against.  —  Abbott  C.  J.  I  am  clearly  o£  opinion  that  the 
quesCton  proposed  to  us  by  the  Court  of  Quarter  Sessions  should 
be  answered  m  the  negative,  and  that  the  order  of  Sessions  should 
be  confirmed.    By  the  case  which  has  been  sent  to  us  it  appears 
that  the  canal  was  originally  made  under  the  8G.8.  c.SS.,  in  which 
act  of  parliament  diere  was  no  express  provision  exempting  the 
canal  from  parochial  assessments,  and  it  followed,  therefore,  that 
hy  lavr  that  canal  was  rateable  according  to  its  improved  value* 
Ine  inhabitants  of  the  several  pari^es,  Uierefore,  tnrough  which 
that  canal  passed,  had  acquirea  a  vested  right  to  have  the  canal  so 
rated,  and  a  right  so  vested  in  them  is  not  to  be  divested  by  loose, 
etpaitoczif  or  general  expressions,  contained  in  a  subsequent  act  of 
{Mffliament,  btrvduced  by  and  for  the  benefit  of  those  very  pert 
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0Om!  who  were  liable  to  rhe  payment  of  the  rate.    Subsequent  to 
the  8  G.3.  other  acts  of  parliament  were  passed,  one  of  wbicb,  the 
9SGi3>,  introduced  a  special  provision  as  to  the  mode  of  rating, 
more  beneficial  to  the  Company  than  that  previously  established 
by  law.     By  the  24* G.  3.  the  two  corporations  were  united,  and 
the  names  of  the  corporation  changed,  subsequently  to  whick  the 
act  was  passed  in  the  58  G.  S.  for  bringing  this  canal  under  one 
system  of  management.     Now  that  act  provides  for  two  distinct 
objects.     It  first  recites  that  doubts  had  arisen  whether  the  whole 
and  every  part  of  the  canals  and  cuts  io tended  to  be  comprised 
under  the  name  of  ^'The  Birmingham  Canal  Navigations"  had 
been  duly  incorporated  therewith ;  and  then  enacts,  <*  That  all  and 
«(  every  the  canals,  collateral  cuts,  and  navigable  communicatioiiSv 
**  made  by  the  Company  of  Proprietors  of  the  Birmhusham  Canal 
'*  Navigation,  under  all  or  any  of  the  acts  therein  recited,  shall  from 
<*  the  time  of  making  thereof  respectively  be  and  be  deemed,  taken, 
*<  and  considered  to  be  as  part,  parcel,  and  member  of  the  BtrmtHg" 
*'  ham  Canal  Navigation."     The  doubt,  therefore,  which  was  reeited 
in  the  preamble  was  thus  removed  by  the  enacting  clause.     The 
preamble  proceeds  to  state  a  further  object,  which  manifestly  was 
the  extension  of  the  system  of  management  to  the  whole  canal  in 
such  way  as  to  render  the  same  more  simple,  and  to  alter  such 
IMurts  of  the  former  system  as*  are  by  experience  found  improper, 
or  as  are  by  circumstances  found  unavailing.     Now  had  it  stopped 
here,  it  would,  in  my  opinion,  have  been  perfectly  clear,  that  the 
system  of  management  there  spoken  of  was  a  system  of  management 
by  the  Company  of  Proprietors  themselves.     But  what  follows  puts 
that  out  of  all  doubt;  for  the  preamble  proceeds  thus :  "  And  parti- 
«<  cularly  to  empower  the  said  company  of  proprietors  to  contract, 
*<  &c."  so  that  the  particular  management  alluded  to  in  the  pre- 
amble is  a  portion  of  a  system  of  management  by  the  company  of 
proprietors  which  shows  what  the  meaning  of  the  words  in  the 
former  part  of  the  preamble  must  be.     This  being  the  object 
stated  in  the  preamble,  the  enacting  clause  follows,  in  very  gene* 
ral  words,  and  it  states,  ^'  That  all  and  every  such  part  and  partis 
**^oCthe  said  canals,  collateral  cuts,  and  navigable  communicai. 
>'  tions,  and  the  lands,  buildings,  tenements,  and  hereditaments, 
"  purchased  or  taken  for  the  purposes  thereof,  by  virtue  and  in 
*<  pursuance  of  the  said  recited  acts,  or  any  of  them,  and  as  ba^e 
''  not  been  already  declared  by  any  of  liie  acts  therein  recited 
^*  to  be  considered  as  part  of  the  works  made  and  done  under  and 
•<*. by  virtue  of  the  23G.S.,  shall  be,  and  be  comidered  to. be 
*'  included,  comprehended  in,  and  governed  by,  all  and  every 
'<  the  clauses,  matters,  and  things  contained  in  the  23  &  24  O.  d«, 
<<  so  far  as  the  nature  and  circumstances  of  the  case  will  admit,  as 
**  if  the  same  had  been  described  in  the  28  G.  3.,  as  part  of  the 
'<  works  to  be  made  and  done  under  and  by  virtue  of  that  act.*' 
Now  it  appears  to  me  that  those  general  words  must,  in  sound 
construction,  and  according  to. all  the  rules  of  criticism,  bave 
reference  to  the  object  which  the:  legislature  had  in  view,  viz.  the 
system  of  management  by  the  company  of  proprietors,  and  that 
these  canals,  &c.  are  only  so  far  included,  comprehended  in,  and 
governed  by»  the  recited  acts  as  far.  as  that  system  of  nanagecbent 
h  concerned.    There  is,  however,  an  exemption,  which  ^  I  liave 
IMHMed  over  io  .reading  the  clause,  and  which  appears  to  me  to 
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furnish  the  only  legitimate  argument  in  favour  of  the  construeitos 
now  contended  for  by  the  company.     That  exemption  is  thi^, 
'*  Save  and  except  so  much  thereof  as  relates  to  the  exemptions 
^  from  stamp  duties,  or  to  the  quantum  of  rates  or  tolls  to  be  col- 
**  lectedy  or  as  may  be  by  this  act,  or  have  been  by  any  other  act 
*<  relating  to  the  said  Birmingham  canal  navigations,  altered  or 
**  repealed,"     Part  of  this  exception,  it  seems  to  me  was  reason? 
ably  introduced  to  obviate  a  doubt  which  might  exist,  whether 
by  placing  the  different  parts  of  the  canal  under  one  system  of 
taanagement,  it  did  not  follow  that  the  company  could  only  charge 
one  rate  through  the  whole  ;  the  other  objects  of  this  objection  I 
do  not  so  clearly  see.    In  every  act  of  parliament,  however,  there 
are  many  words  introduced  by  the  legislature  pro  majori  cautelSf 
and  to  prevent  doubts.     However,  it  is  quite  clear  that  an  excep* 
tioD,  thdugh  it  may  restrain,  can  never  enlarge  the  words  of  a 
grant ;  and  here  the  words  are  so  plain  as,  in  my  opinion,  not  to 
admit  of  any  reasonable  doubt.     We  should  be  doing  great  injus- 
tice to  the  legislature  to  suppose,  that  they  intended  to  take  away 
a  benefit  irested,  without  expressing  such  intention  in  clear  and 
miequivocal  language.      One   single  word,   the  word    **  rated/' 
would  have  removed  all  doubt ;  but,  in  the  absence  of  that,  I  do  not 
consider  myself  justified  in  giving  the  effect  contended  for  in  the 
general  words  used  in  this  clause.  -^  Baylby  J.  I  am  of  the  same 
optBion,  and  I  think  this  a  very  plain  case,  and  that  falls  neither 
-    within  the  mischief  intended  to  be  provided  against,  nor  within  the 
words  of  the  enacting  clause  of  the  58  G.  3.     By  the  8G.d.,  there 
was  created,  what,  for  the  purposes  of  this  case,  it  may  be  conve- 
nient to   call  the  BiUton  canal  com])any.     By  the  2SG.8.,  the 
Fasdey  canal  company  was  created;  and  these  two  companies 
reouuned  distinct  till  the  24  G.  3.,  by  which  they  were  incorporated 
by  the  name  of  the  Birmingham  canal  navigation,  and  there  never 
was  any  doubt  that  that  was  a  valid  and  complete  incorporation* 
Now  between  the  24  G.  3.  and  58  G.  3.,  many  works  were  done» 
and,   in  my  opinion,  both  the  preamble  and  th^  enacting  clause, 
show  that  It  is  to  these  works  a]one  that  the  clause  in  the  58  G*3« 
applies.     The  preamble  recites  that  doubts  had  been  entertained* 
Now  there  are  no  doubts  as  to  the  works  done  under  the  8th, 
but  there  might  be  doubts  as  to  those  subsequent  to  the  24  G.  3. 
The  preamble  then  goes  on  to  state,  that  it  is  expedient  to  extend 
irae  system  of  management  to  the  whole  :  now,  no  ingenuity  can 
suggest  that  this  question,  as  to  the  rating,  falls  within  the  mischief 
there  assigned.    For  the  rating  has  no  relation  to  the  system  of 
maaagement  there  stated.    There  the  enacting  clause  applies  only 
to  canals,  collateral  cuts,  and  navigable  communications,  made  by 
the  Birmingham  canal  navigations :  now  no  canals  had  been  made 
by  the  Birmingham  canal  navigations  till  after  the  24  G.  3.     The 
clause,  therefore,  can  only  apply  to  works  subsequent  to  that 
period,  for  how  could  it  be  necessary  to  enact  that  those  made  under 
the  8th  or  23  G.  3.  should  be  deemed  to  be  part  of  the  Birming^ 
Kam    oanal  navigation,   inasmuch  as  no  one  could  doubt  that? 
Then  the  subsequent  part  of  the  clause  states  that  the  said  canals^ 
&c.  (meaning,  as  I  apprehend,  those  made  after  the  24  G.  3.)  should 
be  indttded  in,  comprehended  and  governed  by  the  23&24  G.3* 
It  seeins  to  me,  thembre,  that  the  58  G.3.  does  not  apply  to  the 
present  question,  which  is,  as  to  the  rateability  of  the  canal,  made 
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Mnder  Ae  SG.S.  Bj  diat  aet,  tbe  parish  kad  a  retfed  r^|iit» 
which  cauld  Bttt  be  taken  away  freai  them  without  words  dearly 
and  unequivocally  showing  such  an  indention  in  the  l^slature. 
J  think,  therefore,  that  the  order  of  Sessions  was  right. -^ 
HoLBOYD  J.  I  am  also  clearly  of  opinion  that  the  order  of  Ses- 
sions ought  to  be  affirmed.  The  statate  5SG.S.  retritea  the 
purposes  for  which  it  was  made.  Now  one  rule  for  the  eonstrac'- 
tion  of  an  act  of  parliament  where  general  words  are  used,  is  laid 
down  by  Lord  Coke  ;  and  it  is  this :  '*  Acts  of  parliament  are  to 
**  be  so  construed  as  no  man  that  is  innocent  or  free  from  injury  or 
<'  wrong,  be,  by  a  literal  construction,  punished  or  endamaged."  (a) 
Here,  if  we  were  to  construe  the  58  G.  3.  according  to  the  letter 
(supposing  the  argument  to  be  well  founded,  that  the  clause  refiers 
to  the  whole  navigation,  which  is  doubtful)  we  should,  in  tbia  case, 
deprive  the  different  parishes  of  their  vested  rights,  and  so  punirii 
or  endamage  innocent  persons  who  were  not  within  the  csentem* 
piation  of  the  act.  And  as  to  the  exemption  I  fully  agree  with 
my  Lord  C  J.  for  the  reasons  which  he  has  given,  that  it  makes 
no  di£Eerence.  I  think,  therefore,  that  we  ought  not  to  adopt  the 
literal  construction  of  this  clause  in  the  58  G.3.,  and  that  tbe  Sea* 
sions  have  in  this  case  come  to  the  right  conclusion.  —  Best  J.  If  we 
were  to  decide  in  this  case  against  the  order  of  Sessions,  we  shoold 
be  taking  away  a  vested  ri^t  without  authority  of  law.  The  com- 
pany of  proprietors  in  this  case,  after  having  made  considerable 
profits  for  many  years,  now  seek  an  exemption  from  those  charges 
which  the  law  has  hitherto  imposed  upon  them,  but  it  is  ifnpoosthle 
to  suppose  that  the  legislature  could  have  intended  to  grant  them 
tUs  exemption  without  having  distinctly  stated  such  to  have  been 
their  intention.  Upon  looking  at  the  preamble*  and  the  enac^g 
clause  of  the  58  G.  S.,  it  appears  to  me  that  they  hare  only  reCer- 
ence  to  matters  of  internal  regulation,  and  are  not  intended  to 
affect  the  rights  of  third  persons.  The  exception  cannot  extend 
the  words  of  the  enacting  clause,  and  as  those  do  not  (aa  it  aeemtf 
to  me)  include  the  present  case,  the  exception  cannot  affect  it. 
I  think,  therefore,  that  this  canal  still  remains,  as  far  as  its  mte- 
ability  is  concerned,  under  the  8  G.  S.,  and  therefore  that  the  order 
of  Seisions  i&  right,,  and  ought  to  be  sinned.  —  Order  of  Seaaiocie 
affirmed. 

242.  BexY.  St.  Austdl,     H.   T.    8  0.4.    SB.  ^  A69S. 

r.  C,  appealed  against  tdie  following  assessment  for  the  relief 
of  the  poor  of  the  parish  o£  St.  A.  Rates  on  tin  and  copper  diiea» 
and  water-courses.  T.  C.  for  Crinnis  copper  dues:  — 

Annual  return,  ...  408O    0^    O 

Amount  taken  at  two  fifths^  •  16S2    0    0 

Assessment  at  St.  in  the  pound,  -  244  16  0 
The  Sessions  amended  the  rate  by  striking  out  this  aaseas- 
mant,  and  stated  the  following  case  t  Mr.  C,  at  the  time  of 
making  the  rate,  was  not  an  inhabitant  of  St.  A.f  nor  die  occupier 
of  any  land,  house,  or  other  property  therein,  unless  he  weaa 
deemed  to  be  such  occupier  in  respect  of  the  said  dues :  aa  to 
which  the  facts  were»  that  he  being  seised  in  fee  of  aU  the  lande 
within  which  a  certain  mine  was  situate,  by  indenture  made  12th 
JoMwary  1811,  between  him  and  one  J.  it.,  in  eonaideation  of 
the  payment  theiein  reserved^  and  of  the  covenants,  &c  theran 


cooHnedy  did  give  aad  mtti  urt;o  the  nM  J.  R^,  hi«  partaers^  ibould  tUnk 
feUov-adv^Dlareny  &c.  fiiul  mid  free  liberty,  Heenee,  power,  and  nfccsavy : 
autboritj,  to  dig*  work,  mine,  and  search  for  tin,  tin  ore,  cop-  y'^^^S  >nd 
ftfy  copper  ore,  and  all  other  metals  and  mineraU  whatsoever,  m  ^fSa^aMi 
aod  tbrougbout  all  that  part  of  his  lands  coodmonly  called  Crinnii^  ahwe  of  aU 
aluate,  lyine  and  being  in  the  parish  of  SU  A^   thereinafter  rach  tin,  tin 
United  snd  described,  and  the  same  to  take,  carry  away,  convert,  ore,  &c. ;  ttw 
asd  dispose  of  to  their  own  use,  at  their  pleasure,  subject  to  the  !|"?*^^^^i 
wcnration  therein  contained:  and  within  the  limits  of  the  set  ^^^^[^aor 
thereby  sranted,  to  make  such  adiis,  shafts,  &c.  and  to  ereet  dhcnruemade 
nch  sbedB,  drc.  as  they  should  from  time  to  time  think  nccea-  merchaotable, 
nry:  habendum  for  the  term  of  21  Tears :   yielding  asd  pay^  and  fit  to  be 
log,  kjmg  out  and  delivering  upon  the  grass,  unto  and  for  the  ^^!^'    ^^ 
«e  of  the  said  T.  C,  his  heirs  or  assigns,   one  full  eighth  ^T^tSlT 

Car  share,  or  dish,  of  all  tin,  tin  ore»  copper,  copper  ore,  power  either 
I  Jesd  ore,  and  other  metalt  and  minerals  which  should  or  for  payment  in 
njgiit,  by  virtue  of  the  said*  indenture,  be  found  and  gotten,  <»«»  or  the 
nind  snd  brought  to  grass  within  the  limits  of  the  set  thereby  fmount  thereof 
gnoted,  during^  the  said  term ;  the  same  having  been  first  well  ^hj^jjl^  been 
ndnSdentiy  apalled,  picked,  wadied,  stamped  or  crossed,  or  acted  upon;  and 
fllliir*ite,  according  to  the  several  natures  thereof,  made  mer-  the  owner  had 
cbantable  and  fit  to  be  smelted  and  fairly  divided,  and  laid  out  reociTed  it  in 
upon  the  grass  at  their  costs  and  charges.    The  indmUire  con^  ^!S^'i^^* 
^d  further  covenants,  that  they  would,  during  the  term,  pa^  hiaoi^riffhth 
or  deliver  unto  the  said  T.  C,    his  hears  or  ass^ps,   or.  his  ihare,hewaa 
^r  or  agent  for  the  time  being,  the  full  aod  just  one  eighth  liable  to  be 
pvt,  share,    or  dish  therein  reserved;    or  pay  the  same    is  ivtedaaanoo- 
Mey,  at  the  election  of  the  said  T.  C,  his  heirs  or  assigns^  ^^^^^ 
It  luch  best  price  aa  the  same  codd  from  time  to  time  be  sold  open^^l^^^ 
far»  within  two  months  at  furthest,  after  such  tb»  copper,  or  ^e^ltion  out 
<^  metals  and  minerals  should  be  returned  and  sold  aa  afore-  of  the  demise^ 
Mid;  and  would  give  six  days'  notice  in  writing  to  him,  or  his.  and  not  being 
^  or  toller,  of  the  time  of  every  vreighiof;  or  division  of  th»  ^^  ^"^^  ^ 
HB>  tin  ore,  &c*  to  be  raised  and  gotten  by  virtue  of  these  pre-  *  '"^ 
ittti :  and  also,  that  they  would  pay  all,  and  aU  manner  of  rales, 
ttt£8,  and  assessments  whatsoever,  which  should  at  any  time 
^eafter,  during  the  term  thereby  granted,  be  taxed,  chareed,. 
titesied,  or  imposed  upon  the  tin,  &c«;  and  the  money  which 
^oM  aiise  from  the  sale  thereof,  or  the  dues  thereby  reserved,^ 
*  open  T.  C,  his  heirs  or  assigns,   for  or  in  respect  there- 
^  tnd  indemnify  him  from  the  same;  and  would  effectually  ^ 
vwk  the  premises  in  the  most  proper  and  effectual  manner,  with 
a  mficient  number  of  labouring  miners,    unless  prevented  by 
*te  or  other  inevitable  impediment.    By  virtue  of  this  grant  or 
*^  the  mine  had  been  worked  ever  since  the  date  thereof,  by 
i.  R,f  and  certain  persons  or  adventurers  claiming  under  him,. 
tt  their  own  sole  risk  and  expenoe,  by  their  own  bbourers  and 
*>^er  the  entire  direction  and  auperintendance  of  their  own 
agents,  and  without  ^any  expence,  risk,  or  interference   wha^ 
jioevery  of  or  by,  or  on  the  part  of  7*.   C.      Various  shafts^ 
hveia,  and   other  works  necessarv  to  search  for  and  obtain. 
^  bad  been  dus  and  made»  and  counting-houses  and  othes 
■ooaes  boSt  by  £e  adventurers  at  a  jpreat  expence,  under  and 
T^vi^ue  of  the  said  grant  or  set  vrithm  the  limits  thereof;  and    * 
the  mtn^  uid  all  the  erections  thereon,  and  shai^,  levds,  and 
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other  workings  witbin  the  Mme,  had  always,  since  the  working  of  the 
sakl  grant  or  8et»  been,  and  still  are^  in  the  sole  occupation  and 
possession  bf  the  adventurers.     The  mine  is  now  a  declining  mine; 
,  bat  considerable  quantities  of  copper  ores  had  from  time  to  time, 

been  raised  from  it :  the  whole  of  which,  after  undergoing  several 
processes  of  breaking,  washing,  shifting,  and  stamping,  at  sn 
expence  varying  according  to  the  quality  of  the  ores,  froai  !«•  to 
&s.  or  7^*  in  the  pound,  and,  as  to  the  poorest  ores,  even  to  15*. 
in  the  pound  upon  their  market  price,  when  cleansed  for  the 
purpose  of  separating  them  from  earth  and  other  substances,  and 
thereby  rendering  them  fit  to  be  cajcined  and  smelted,  but  by 
which  process,  the  original  and  native  quality  of  the  ores  tb^a- 
selves  is  not  altered,  had  from  time  to  time,  before  the  same  were 
calcined  or  smelted,  been  sold  or  disposed  of  by  the  adventurers, 
sometimes  by  public,  and  sometimes  by  private  sale,  a»  and 
when  they  thought  fit,  without  any  control  or  interference 
by,  or  on  the  part  of  the  said  T.  C.  No  part  of  the  ores 
raised  had  ever  been  rendered  to  C  in  kind ;  but  in  lieu  there- 
of, one  eighth  part  of  the  money,  from  time  to  time  aristi^ 
.  from  the  sales  of^  the  ores,  had  been  hitherto  paid  to  him  id  pur- 
suance of  the  said  indenture.  He  had  been,  from  time  to  tioae, 
rated  and  assessed  towards  the  relief  of  the  poor  of  the  parish  of 
St,  A.y  in  respect  of  such  one  eighth  part  of  the  money  so  arising 
as  aforesaid,  and  had  paid  the  several  assessments  up  to  the 
making  of  the  rate  appealed  against. —  Abbott  C.J.  I  am  of 
opinion  that,  in  this  case,  Mr.  C.  is  liable  to  be  rated  fur 
the  dues  in  question.  I  am  unable  to  distinguish  .this  case  from 
(a)Jnu^\.l69,  Rotois  V.  Geiis  (a),  and  Rex  v.  The  Baptist  Mill  Company  (b)^ 
lb)Jnie,j;li,932.  and  I  think,  therefore,  that  we  ought  to  decide  conformably  to 

those  acithx)rities.  Notwithstanding  all  that  has  been  urged  opoa 
•  this  subject,  I  cannot  distinguish  between  the  cases  where  a  party 
takes  an  interest  under  a  specific  contract,  as  in  this  case, .  and 
where  the  adventurers  work  under  a  custom  previously  ex.iating 
throughout  a  district.  The  case  is  distinguishable  from  the 
{f;)JnU9fL2$€.  case  of  Rex  v.  The  Earl  of  Pom/ret {c)  in  two  respects;  first, 
.because  there  was  an  absolute  demise  in  that  case  of  all  the 
mines,  under  which  the  possession,  both  of  that  part  which  was 
worked,  and  that  which  was  not  worked,  passed  to  the  lessees  s 
but  here  tliere  is  an  express  reservation  of  part.  In  the  second 
place,  the  share  reserved  to  the  lord,  in  Rex  v.  The  Karl 
of  Pomfreti  was  of  smelted  lead ;  but  here  the  reservation  is  of 
pert  of  the  native  mineral.  On  these  grounds,  it  seems  to  me 
that  we  ought  to  decide  in  favour  of  the  rate ;  and  I  do  that  with 
the  less  reluctance,  because  it  is  still  open  to  the  party  to  insti* 
tute  an  action  against  the  person  who  may  levy  for  the  rate,  and  so 
to  bring  tlie  question  before  a  higher  tribunal.  —  Bayley  J.  We 
ought  to  lay  out  o£  the  question  the  circumstance  of  this  being  a 
^ling  mine.  For  it  is  a  beneficial  and  useful  property  to  the 
person  on  whom  this  rate  has  been  made ;  and  it  was  held  ia 
{d)Anu^UW2,  RexY.Parrott{d)f  that  a  coal-mine,  whether  profitable  or  not, 

is  still  rateable.    This  fails  within  the  principles  laid  down  in 

(e)^fii«,pl.i69.  R&wh  V.  Gells  (tf).   Rex  v.  St.  Agnes  (g)^  and  Rex  v.  The  Baptist 

(g]jinte,p].l92.  ^g^ii  Company  (A),  and  is  distinguishable  from  Rex  v.  The  Btskom 

?i:J?5'22?:  of  Rochester(i),  and  ilex  v.  The  Earl  of  Pomjret.  ik)    Here,  Cbe 

(A)^n/tf,pl.S36.  person  rated  is,  m  fact,  an  occupier  of  iaad,  and  derive^  a  pr<mt 
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IB  respect  of  that  occupation;  and' that*  acco/Aftg  to  the  doc- 
trine laid  down  in  the  first  set  of  cases  to  whioh  1  have  referred^ 
makes  him  rateable ;  and  he  has  not  dispossessed  liimself  of  the 
possession  of  the  land,  as  was  done  in  the  two  latter  cases.    Jn 
Roods  ▼.  Gelh  it  was  first  decided,  that  a  party  was  rateable  for 
lot  and  cope.    It  is  said,  indeed,  that  the  party  rated  there  was 
a  lessee.     That  distinction  makes  no  difference :  for,  if  th^  lot 
fiid  cope  had  not  been  rateable  in  the  hands  of  the  original  pro« 
pfietor,  it  would  not  have  been  so  in  the  hands  of  his  lessee^ 
The  true  ground  of  that  decision  was,  that  the  party  was  there 
considered  as  an  occupier  of  the  land.     Rex  v.  St*  Agnes  pro* 
ceeded  on  the  same  ground ;  and  in  Rex  v.  The  Baptist  MM 
Company  (at  the  time  of  .which  decision  this  Court  were  pecu- 
fiady  familiar  with  the  words  of  the  act  of  parliament),  it  was 
detenAined,  that  the  lessees  under  the  lord  of  the  manor  of  his 
lot  and  free  share  of  calamine  were  liable  to  be  rated  as  occu- 
jNers  of  land ;  and  the  decision  went  on  the  ground,  that  the  lord 
of  the  manor  would,  but  for  the  lease,  have  been  rateable  for  it 
sbo :  for  the  Court  considered  him  as  occupying  the  land  by  the 
bands  of  the  adventurers.     The  latter  were  to  work  the  mine, 
snd  he  was  to  receive  part  of  the  ore  gotten,  and  the  Court  con- 
sidered him  as  joint  occupier  with  them.    In  Rex  v.  The  Bishop 
of  Rochester^  the  mine  was  let ;  and,  whether  it  was  worked  or 
oot,  still  the  bishop  was  completely  out  of  possession  of  it,  and 
tl^e  adventurers  worked  for  their  own  exclusive  profit.     There, 
the  rent  reserved  was  a  money  rent,  and  the  relation  between  the 
psrties  to  the  contract  was  that  of  landlord  and  tenant ;  and  all 
that  the  Bishop  of  Rochester  had  was  the  reversion  of  the  land. 
That,  also,  was  the  main  ground  of  the  decision  in  Rex  v.  The 
Earl  of  Pom/ret*    But,  in  this  case,  the.  adventurers  have  not 
&e  sole  and  exclusive  occupation  of  the  mine ;  they  have  only 
the  sole  and  exclusive  privilege  of  working  it.    This  is  not  a  con- 
reyance  of  any  interest  in  the  mine  till  it  is  actually  worked* 
It  is  only  a  privilege'  to  dig  for  ore,  and  then  only  on  the  terms  of 
leaving  a  certain  portion  of  that  ore  in  a  fit  fetate  for  the  landlord. 
It  seems  to  me,  therefore,   that,    according  to  the  authorities.. 
to    vrhich  I  have  referred,  Mr.  C.  must,  in  this  case^  be  con- 
sidered as  the  occupier  of  land ;  and,  therefore,  that  he  is  liable 
to  the  present  rate.  —  Holrotd  J.    In  the  view  I  have  taken  of 
this  case,  I  entirely  asree  with  the  rest  of, the  Court.     The  case 
of  RotvU  V.  GeUsf  although  it  was  doubted  by  Lord  Kenyon  in 
Rex  ▼.  ParroU,  seems  to  me  to  have  been  well  decided.     It  was 
confirmed  by  Rex  v.  The  Baptist  Mill  Company ^  from  w^ich .  I 
cannot  distinguish  this  case.     The  case  of  Hex  v.  The  Earl 
of  Pom/ret  is  distinguishable  on  the  grounds  already  statedv— 
Best  J.     If  it  were  true  that  we  must  either  overrule  Rex  v.  The 
Baptist  MiU  Company^  and  the  cases  confirming  that  decision^ 
or  the  case  of  Rex  v.  The  Earl  of  Pomfret^  I. should  be  inclined 
to  support  the  former.    But  it  is  not  necessary,  inasmuch  as  there 
is  a  material  distinction  between  them.     Here,  it  seems  to  me 
to  be  clear,  that    Mr.  C.  is  an  -.  occupier  of  the  land.    For  the 
ttiine  is  not   in  the  exclusive  occupation  of  the   adventurers; 
and  whatever,  by  the  indenture,  is^  not  granted  out  of  Mr.  C, 
renuuns  in  him.     All  that  the  adventurers  take  under  it  is  a 
licence  to  enter  and  dig,  and  take  away  the  minerals*    But  wheii 
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the^  hire  no  done,  and  tbe  minends-are  brought  to  gna^  ft 

dividioQ  of  tile  am  between  them  and  the  luidlord  takes  place. 

This,  then,  is  the  same  as  if,  instead  of  working  for  warn,  thej 

worked  on  condition  of  being  paid  by  a  certain  share  of  the  pro- 

duce*    In  this  case,  therefore,  the  rate  mast  be  supported.— 

Order  of  Sessions  qaasbed. 

FinondUrcfaes      243.  Rex  v.  FertyMdgei  H.  T,  S  ft  4  G.  4. 1 B.  ^  C.  375.- 

planted  with       Upon  an  appeal  of  A.  M.,  against  a  rate  for  tbe  rdief  cf  the  poor, 

oakifortbe        ^n^  Sessions  ordered  the  rate  to  be,  amended  b j  itriking  oat  a 

Sb^eiUiff  the     portion  of  the  rate  assessed  upon  the  appelknt,  amoooti&g  to 

btter,  and  cut     1^-  1^*  ^Od,f  in  respect  of  his  woods  and  plantations,  sobiect  to 

Irom  time  to       tbe  Opinion  of  this  Court  on  the  following  case :  The  appaJaat  k 

tf™ct»*^        the  occupier  of  650  acres  of  hmd  in.jP.     It  appeared  in  erideoce, 

q«i§«d  monT     Planted  with  oak  and  ash  closely  intermixed  with  Scoieh  fin  anil 
space,  but  when  larches.    At  diflRerent  periods,  portions  of  the  firs  and  larches  were 


once  cut,  not  cut  down  ibr  the  purpose  of  thinning  the  plantations,  and  some  of 
growing  again,  the^e  thinnings  were  sold  iHkder  the  name  of  fir  and  larch  polo, 
Sb^  "*^l<Mn  greater  part  were  used  in  the  erection  of  buildings.  Con- 

a  proBt  by  uSe,  siderable  thinnings  of  the  firs  and  larches  have  been  made  within  tbe 
are  not  aaleai^le  iast  four  years,  and  produced  a  profit ;  many  of  them  were  of  the 
underwoods  height  Of  from  ^  to  40  feet,  and  contain  irom  10  to  12  cubic  feet 
within  the  of  wood,  and  were  SO  years  old.    This  wood  is  cut  without  ^rfe^ 

^^'^*"  'o?ect  ^^^  *®  ®'*^'  '**  erder  to  allow  room  for  the  ashes  and  oab  to 
^'S^^lng  spread.  The  purpose  of  introducing  firs  and  larches  into  tboie 
them  being  to  plantations,  being  to  keep  the  same  thick  and  sheltered,  and  to 
protect  tbe  make  a  profit  by  cutting  the  firs  and  larches  from  time  to  bisei 
oaksp  and  not  when  the  oaks  and  ashes  by  reason  of  Uieir  growth  require  more 
fit  f^theST"  ^^^*  Fifteen  years  ago,  IS  other  acres  of  the  said  landweis 
per  ^7  lale.  planted  in  a  like  manner ;  and  five  years  ago,  17  other  acres  <f 
Semble.  *  the  satd  land  were  also  planted  in  a  like  manner.  The  18  acKi 
That  they  are  have  been  thinned  by  cutting  out  a  portion  of  the  firs  and  ]archet» 
not  underwood  [^  ^o  profit  was  derived  by  suCh  thinning.  The  17  acres  hate 
*^  ^'  not  yet  been  thinned.    The  roots  or  boles  of  the  fin  and  larches 

which  are  cut,  die  in  the  ground  and  produce  no  shoots.  TW 
whole  of  the  land  so  planted  hath  been  always  rated  td  the  relief 
of  the  poor.  —  Bayley  J.  The  stotute  of  the  48  Eliz.  does  not 
throw  the  charge  of  maintaining  the  poor  on  the  occapM"  of 
every  species  of  property,  but  only  on  the  occupiers  of  property 
of  certain  particular  descriptions  there  specified,  and  ^m^ 
others  it  speaks  of  the  occupiers  of  sadeable  underwoods.  Tn^ 
legislature  does  not  use  the  word  **  underwoods'*  per  st,  btf 
^  saleable  midefwoods : "  and  they  hdve  not  in  this  or  ia  an; 
former  statute  affixed  any  definite  meaning  to  the  term  ''  tiB^ 
**  wood.*'  If  they  had  d(»ie  so,  we  should  feel  oursehes  boand  to 
adopt  that  as  the  meaning  of  the  word  in  coftstming  the  pr^ 
act.  It  has  been  said  that  A\  wood  comes  within  tbe  des^riptioB 
either  of  timber  or  underwood,  and,  therefore,  chat  ^  ^  ^ 
larches  are  not  timber,  they  must  be  oonsid(M^d  as  ufidervooa* 
It  is  not  necessary  to  decide  whether  this  be  correct,  becauao  bf 
die  statute  of  ^£s*,  saleable  underwoods  only  aire  ^j^^^ 
be  rated  to  the  relief  of  the  poor.  It  may,  however,  be  obserm 
that  if  all  wood  which  is  not  timber,  be  underwood,  it  #ooM  w- 
low,  that  horse-dmsnuts,  limes,  plane-trees,  and  aspios  vfcnMt^ 
mthm  tbat  description.    Yet,  surely,  it  would  be  a  psrversiOD  oi 
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Ingaage  to  call  such  trees  underwood*  vGeneratly  speakings  that 
teriD  is  applied  to  a  species  of  wood  which  grows  expeditiously 
and  sends  up  many  shoots  from  one  stool,  the  root  remaining 
perfect  from  which  the  shoots  are  cut,  and  producing  new  shootSt 
and  ao  yielding  a  succession  of  profits.  It  is  probable  that  tliis  is 
the  description  of  coppice  and  underwood  to  which  the  stat-ute 
of  Eiiz.  applies*  But  it  is  not  necessary  to  decide  that,  tnas- 
much  as  that  statute  also  ref)uires  that  it  should  be  saleable  under- 
wood, and  the  word  saleable  in  Rex  ▼•  InhabitanU  of  Mirfield{a)t  (a)AnUt^ms. 
bas  been  held  to  denote  such  as  is  intended  or  destined  for  sale,  in 
contradistinction  to  such  as  is  to  supply  the  land  with  estovers  for 
&el  and  other  purposes  of  the  estate.  It  does  not,  therefore, 
come  widiin  the  description  of  saleable  underwood,  unless  the 
prospect  of  deriving  a  profit  by  sale  was  the  main  object  of  the 
proprietor  when  the  plantation  was  made.  There  are  some  species 
of  wood,  such  as  hazel,  which  are  valuable  only  as  underwood,  and 
wbich  must  have  been  planted  originally  for  the  purpose  of  ac*  ^ 

quiring  profit  by  sale^     But  of  all  plantations,  fir  is  perhaps  the 
least  valuable,  being  chiefly,  I  believe,    intended  for  protection 
rather  than  profit.    It  is  found  as  a  fact  in  this  case,  that  th^e 
firs  and    larches   were   planted   principidly    for  the  purpose  of 
sibrdiii^  protection  to  the  oak  and  ash.     The  latter  were  the 
most  valuable.     The  firs,    too,  were  cut  oaly  for  the  parpose 
of  thinning  the  plantation.      Some,  indeed,  were  sold,  but  the 
greater   part  were  used  in   the  erection   of  buildings  oa  the 
estate.      Here,  the  trees  when  cut  were  90  feet  high,  wbich» 
to  be    sure,  does  not  accord  with  one's  notions  of  underwood. 
Nor  could  they  have   been   planted  with   a  view  to  a  profit 
by  aale,  for  if^so,  the  cuttings  would  have  taken  place  with 
reference  to  their  size ;  but  here,  the  cuttings  were  made,  in  fac^ 
merely  for  the  purpose  of  thinning  the  plantations,   and  with 
reference  to  the  main  object,  the  encouri^ement  of  the  growth  of 
tJbe  oiore  valuable  trees.    It  is  quite  clear,  therefore,  that  profit 
was  not  the  sole  or  even  principal  object  for  which  the  firs  and 
lapches  were  originally  planted ;  and  if  so,  they  are  not  saleable 
ODderwoods  within  the  meaning  of  the  43  Eliz,    It  seems  to 
me,  that  it  would  be  most  mischievous  if  property  of  this  desprip* 
tion  w«s  liable  to  be  rated.    It  is  an  object  of  national  policy  to 
oicoorage  the  growth  of  timber.    The  grower  of  timber  gives  up 
a  present  profit  with  a  view  to  future  advantage»  and  it  is  fit  iknat 
he   should'  be  encouraged  to  do  so.    If  this  be  rateable  pro^^ 
perty,  then,  according  to  Rex  v.  The  Inhabilanie  of  MirfMd^  it 
must  he  rateable  annually  to  ihe  relief  of  the  poor,  though  it 
should  not  happen  to  be  cut  more  than  once  in  20  years*    The 
crower,  therefore,  will  be  subject  to  an  annual  charge  long  before 
he  cacB  derive  any  profit.    That  would  operate  as  a  great  dis- 
coaragement  to  the  growth  of  timber ;  and  I  cannot,  therefore, 
think  that  the  legislature  meant  to  subject  property  of  this  descrip^ 
tion  to  such  an  annual  charge.    The  object  of  tfate  statute  was,  to 
subject  to  the  rate  all  such  property  only  as  yielded  a  succession 
of  profits.    I  am,  therefore,  of  opinion,  that  whether  this  be  under- 
irood  or  not,  at  idl  events  it  is  not  saleable  underwood,  and  there^ 
fore  not  rateable  to  the  relief  of  the  poor.  —  Holroyd  J.    I  aai 
cUso  of  opinion  that  the  firs  and  larches  mentioned  in  this  case  are 
not  saleable  underwoods  within  the  meanbg  of  those  words,  as 
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used  in  the  4S  EHz.    The  wdrd  ^*  ui&derwood'*  mtutbe  there  taken 
to  be  used  in  its  popular  sense,  unless  it  be  shqwn  to  have  bca 
used  differently  by  the  legislature  in  that  or  other  statutes.   After 
great  research  upon  this  subject,  Mr.  Milner  has  not  been  able  to 
show  that  it  has  been  so  used  by  the  legislature  in  any  other  sense. 
According  to  its  popular  meaning  it  signifies  coppice,  as  distin- 
guished from  hautbois.    I  cannot  agree  that  all  wood  which  is  not 
timber  comes  within  the  description  of  underwood.    If  that  were 
so,  beech,  aspin,  horse-chesnut,  lime,  and  walnut  trees,  woald  be 
underwood  in  all  places  where  they  were  not  timber  by  the  custom 
of  the  country.     It  certainly  would  be  contr^y  to  the  popular 
meaning  of  that  term,,  to  call  such  trees  underwood.    Admitting, 
however,  that  these  firs  and  larches  were  underwood,  I  am  clearly 
of  opinion,  that  they  are  ivot  saleable  underwoods  wid) in  the  mean- 
ing of  the  statute   of  Eliz.     The  general  subject  of  rate  in 
.  that  statute  is  property  yielding  renewable  profits  ;  for  even  coal- 
mines when  worked  may  be  said,  in  some  sense,  to  yield  a  succes- 
sion of  profits*     Underwoods  cut  at  stated  periods  do  yield  a  sac- 
cession  of  profits  from  time  to  time,  though  not  annually.   Tlits 
is  clearly  not  wood  of  that  description,  for  when  it' is  once  cut,  the 
root  is  destroyed,  and  there  is  no  succession  of  profit.    In  order 
to  ascertain  whether  these  be  saleable  underwoods,  the  object  for 
which  they  were  planted  and  the  mode  of  management  ought  to 
be  taken  into  consideration.    It  is  stated  in  the  case,  that  the 
purpose  of  introducing  the  firs  and  larches  into  the  plantatiooi 
^  was  to  keep  the  oaks  and  aslies  thick  and  sheltered,  and  to  make 

a  profit  by  cutting  the  firs  and  larches  from  time  to  time,  when  the 
oaks  and  ashes,  by  reason  of  their  growth,  required  more  ^ace. 
The  principal  object,  therefore,  of  planting  the  firs,  was  to  aford 
protection  to  the  more  valuable  trees,  and  though  a  profit  from 
the  cuttings  was  contemplated,  yet  the  cuttings  were  to  take 
place  only  when  the  other  trees  required  more  space.  And 
although,  in  fact,  some  of  the  thinnings  did  yield  a  profit,  the 
chief  object,  both  of  planting  and  cutting  the  firs  and  larches,  wai 
not  to  derive  a  profit  trom  them  j^er  «e,  but  to  encourage  the  growdi 
of  the  timber.  The  latter,  when  at  maturity,  was  looked  to  ai 
the  principal  source  of  profit.  It  appears  that,  upon  one  occa- 
sion, even  though  18  acres  were  cut,  no  profit  whatever  was 
thereby  produced ;  and  that  is  a  strong  circumstance  to  show, 
that  the  cuttings  were  not  made  with  a  view  to  sale,  bat  ta 
encourage  and  preserve  the  oaks  and  ashes.  I  am,  therefore, 
dearly  of.  opinion,  that  these  firs  and  larches  are  not  8al^ 
able  underwoods  within  the  metfning  of  the  statute  of  Eliz*^ 
Best  J«  It  certainly  would  be  very  desirable,  that  every  speciei 
of  property  should  be  rateable  to  the  relief  of  the  poor.  1^ 
statute  of  Eliz.f  however,  directs  the  rate  to  be  raised  by  tax- 
ation of  every  occupier  of  lands,  houses,  tithes  impropriate* 
propriations  of  tithes,  coal-mines,  or  saleable  underwoods.  The 
first  four  species  of  property  mentioned  in  the  statute  yield  an 
annual  profit,  and  coal-mines,  when  worked,  usually  produce 
something  like  an  annual  profit.  In  the  reign  of  Elisf  under* 
wood  was  probably  more  generally  used  for  fuel  than  at  present; 
it  yielded  also  a  profit  at  certain  intervals,  though  not  anmi^* 
The  legislature,  too,  haye  not  merely  used  the  term  unde'nrood, 
but  have  qualified  it  by  the  word  saleable,',  thereby  meaniog  that 
species  of  underwood  which  is  generally  produced  for  the  p^' 
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pMi  c^  $ti^  which  18  cut  down  at  stattd  periods^  produces  new 
liMwti,  and  thereby  yields  at  certain  intervals  profits  coming  as 
Dttriy  as  possible  to  annual  profits.    It  appears,  in  this  case,  that 
tliccnttings  did  actually  yield  some  profit,  but  tliey  are  not  neces- 
unij  rateable  on  that  account.    The  property  oumt  to  be  of  that 
description  from  which  the  owner  is  likely  to  derive  a  certain 
profiL    Now,  when  this  plantation  was  made,  the  owner  could  not 
niBoaably  expect  to  derive  any  profit  from  the  mere  cuttings  of 
tlie  firs  and  larches.     The  great  object  which  he  had  in  view 
Ta$  profit  from  the  more  valuable  trees,  of  which  the  firs  and 
larches  were  to  be  the  shelter  and  protection.     The  latter  were 
not  to  be  considered  objects  of  profit  till  that  purpose  was  attained. 
It  has  been  argued,  that  as  these  firs  would  be  titheable,  they  are, 
therefore,  subject  to  be  rated  to  the  poor ;  but  that  by  no  means 
^oliovs;  for  by  thestat.  45£ef».3.c.S.,  gros  hois  of  the  age  of 
^jeus,  in  respect  of  which  the  clergy  had  claimed  tithe,  under. 
thesaiBe  of  sylva  csedua,  is  expressly  exempted  from  tithe.   Now, 
pwbois  means  timber,  and  by  the  common  law,  includes  oak, 
^  and  elm,  and  by  the  custom  of  the  country,  in  particular 
pbces,  many  other  species  of  trees.     Every  species  of  wood, 
^h  is  not  timber  by  the  common  law  or  by  custom,  is  tithe- 
ihie.   By  tlie  statute  of  Elix.  no  species  of  wood  but  saleable 
<iBderwood  is  liable  to  be  rated  to  the  relief  of  the  poor.     It  has 
^  laid  that  sylva  csedua  and  underwood  are  synonymous.     In 
/W  V.  i^ffc^^or  (a),  however,  Lord  EUendoroughy  delivering  the  (a)4M.&S« 
j>dgmeDt  of  the   Court,  says,  *i  Sylva  csedua  and  sub  bois,  or  137. 
''noderwood,   are  not,  it  should  seem,  from  stat.  ^SEdw.S.^ 
" Anonymous;  for  sub  bois  is  stated  to  be  comprehended  in  it, 
''not  to  be  it  itself,  or  to  be  the  same  thing  with  it.    Sylva  caedua 
icehis  to  comprehend  vi  termini  besides  underwood,  all  such 
**  wood  as  is  occasionally  cut,  either  in  body,  branch,  or  root, 
*ith  the  statutable  exception  only  of  gros  bois,  properly  so 
*' called,  when   it  is  of  that  age  at  which   it  is,  by  the  stat. 
^45  Edw.  3.  exempt  from  being  tithed,  i.  e.  of  twenty  years  or 
"upwards.**      Underwood,  therefore,    is    one    species  of  sylva 
Maa ;  and,  possibly,  the  firs  and  larches  may  ie  sylva  ca&dua, 
th>Qgb  not  underwood.    It  is,  however,  unnecessary  to  decide  in 
^  case,  whether  these  firs  be  underwood  or  not.    It  is  sufficient 
^ULj  that  they  are  not  saleable  underwoods,  and,  therefore,  that 
^  are  not  rateable  to  the  relief  of  the  poor.  —  Order  of  Ses- 
"<Mtt  confinned. 

2H.    Rex    V.    Mayor,    S^c.    of  Sudbury,    //.   T.  3  &  4  G.  4.  Where  a  cor- 
1  5*  ^  C.  389.  —  Upon  an  appeal  by  the  mayor,  Ac.  of  the  bo-  po«tion,  con- 
^  of  Sudbury,  against  a  poor  rate,  on  the  ground  that  they  JJ^JJf^^er- 
ifere  rated  for  property  which  they  did  not  occupy,  the  Sessions  men,  and  twen- 
^oofirmed  the  rate,  subject  to  the  opinion  of  this  Court,  on  the  ty  four  capital 
Ufowing  case  :  Richard  De  Clare,  about  the  year  1250,  granted  burge«se«,  was 
main  pasture  land,  called  Porhnans  Croft,  in  the  hamlet  of  B.,  *^J"  ^^'^ 
J  "his  burgesses  and  whole  commonalty   of  Sudbury f'*  and  jands,"and j»^ 
^Mrles  the  Second,  by  his  charter,  under  which  the  corporation  pointed  a 
ow  exists,  confirmed  the  said  grant  to  the  mayor,  aldermen,  and  ranger  to  keep 
vgesses.     This  land  is  inclosed,  and  the  corporation,  consisting  the  keys  of  the 
^a  mayor,  six  aldermen,  and  24  capital  burgesses,  appoint  and  Sf^^*^*^*** 
Ave  always,  within  the  time  of  living  memory,  appointed,  a  per-  gerre  the  fences. 
Ml  who  is  called  the  ranger  of  the  commons,  to  keep  the  keys  of  „ui  impound 
VOL.  I.  a  
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the  gates,  clean  the  ditches,  preserve  the  fences,  it^poond  cattk 
trespassing,  and  do  other  acts  of  a  similar  description.  They  have, 
during  all  that  time,  at  a  court  called  a  Court  of  Orders  and 
Decrees,  annually  made  such  regulations  concerning  their  com- 
mons, as  they  thought  proper,  and  given  a  public  notice  of  them 
by  the  common  crier  ;  and  for  the  year  when  the  rate  in  question 
was  imposed,  the  order  declared,  that  every  burgess  who  had  a 
right  to  turn  on  his  cattle  to  feed  on  the  commons,  should  put  two 
head  of  cattle,  and  no  more,  on  Portmans  Croft.    It  theo  pro- 
ceeded to  appoint  the  day  when  the  cattle  should  be  turned  OO) 
and  to  fix  the'price  for  each  head  of  cattle,  which  price  is  alvays 
paid  by  the  freemen  exercising  this  right  (who  amount  to  more 
than  100)  to  the  treasurer  of  the  corporation.    The  mayor,  alder* 
men,  and  capital  burgesses  (being  resident)  enjoy  the  same  right 
upon  the  same  terms,  and  some  of  theni  exercised  it  daring  the 
year  for  which  the  rate  was  made.    The  cattle  are  branded  by  the 
ranger  when  turned  on.     The  whole  of  the  money  thus  paid  to 
the  treasurer,  after  deducting  the  expenses  incident  to  the  maaage* 
ment  of  the  land,  is  distributed  among  the  poorer  burgesses*  who 
have,  but  do  not,  on  account  of  their  poverty,  exercise  a  right  of 
.depasturing  cattle.    The  mayor,  aldermen,  and  capital  burgesses, 
were  rated,  in  their  corporate  capacity,  as  the  occupiers  of  Porf- 
mans  Croft  f  and  the  questions  for  the  opinion  of  this  Court  were, 
Whether  there  was  any  rateable  occupation  of  Porimant  Croft  f 
and  if  there  were.  Whether  the  corporation,  or  the  individoakwbo 
depastured  their  cattle  upon  it,%vere  liable  to  be  rated?— Bay- 
let  J.    I  am  of  opinion  that  the  corporation  were  the  beoefiaal 
occupiers  of  the  land  in  question,  and,  consequently,  that  the 
order  of  Sessions  must  be  confirmed.    We  have  been  pressed 
strongly  in  the  course  of  the  argument  with  the  case  of  Rex  r. 
Watson  (a),  but  that  case  differs  from  the  present  in  two  important 
particulars.    There  the  individuals  who  turned  on  had  the  exdu" 
sive  enjoyment  of  the  land,  for  the  purpose  of  turning  on  their 
cattle.     No  payment  was  made  by  them  to  the  corporation,  but  to 
those  resident  burgesses  who  had  the  right  to  stock  and  did  noC 
exercise  it.     Here  it  is  clear,  from  the  facts  stated  in  the  casei 
that  the  corporation  retained  the  exclusive  right  to  the  possessioa 
of  the  land.     They  appointed  a  ranger,  he  was  their  servaDt>  sod 
paid  out  of  their  funds ;  his  duty  was  to  keep  the  keys  of  the 
gates,  clean  the  ditches,  repair  the  fences,  and  impound  cattle: 
all  these  acts  are  usually  done  by  the  occupiers  of  land.    The 
commoners  could  not  insist  upon  having  the  keys  from  him.   V 
the  occupation,  however,  was  in  them,  they  would  be  entitled  to 
have  the  control  of  the  gates,  and  they  would  be  bound  to  do 
the  several  acts  in  respect  of  their  occupation,  which  the  corpo* 
ration  did  by  their  servant.    The  corporation  received  the  agist- 
ment-money  paid  in  respect  of  the  cattle  turned  on  the  laod; 
they  therefore  occupied  the  land  as  agisters  of  cattle.    The  pre- 
sent case  appears  to  me  to  fall  within  the  principle  of  the  decisioR 
in  Rex  v.  The  Trustees  for  the  Burgesses  of  Tewkesbury,  (b)  The 
only  difference  is,  that  there  the  common  was  fed  by  the  cattle  o( 
strangers,  and  here,  by  the  cattle  of  the  members  of  the  corpo- 
ration.    If,  however,  the  exclusive  occupation  of  the  land  is  in 
the  corporation,  the  principle  upon  which  that  case  was  decided  is 
applicable  to  the  present.   There,  an  act  of  parliament  had  vested 
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the  after-math  of  a  certain  meadow  in  trusteei,  in  trust  for  the 
burgesses  and  principal  householders  of  Tewkesburj^f  with  power 
to  let  the  same  annually  for  the  best  rent,  and  also  to  let  it  in 
pastures  for  cattle,  Ac.  to  different  persons,  at  such  rates  and  sub- 
ject to  such  regulations,  as  the  trustees  should  appoint,  or  by  writ- 
ing under  their  hands  and  seals,  to  demise  the  same  for  a  term  of 
years ;  the  rents  and  profits,  after  payment  of  all  charges,  to  be 
dhrided  by  the  trustees  amongst  the  objects  of  the  trust.    The 
trustees  having  let  out  the  afler-math  in  pastures,  at  so  much  per 
head,  for  horses,  cattle,  and  sheep,  were  held  to  be  the  occupiers 
of  the  land,  and,  consequently,  rateable  for  the  same.     The  trus- 
tees were  there  considered  as  taking  in  cattle  to  agist,  and  parti- 
cular stress  was  laid  by  the  Court  upon  the  circumstance,  that 
there  was  no  letting  of  any  definite  portion  of  the  afler-math.  Now, 
in  diis  case,  no  dennite  portion  of  the  land  is  let  to  any  one  indi- 
TfdciaJ.     The  corporation  do  nothing  more  than  take  in  cattle  to 
agist ;  they  do  not  even  know,  in  the  first  instance,  how  many  cat- 
tle wUi  come  in.     For  these  reasons,  it  seems  to  me  that  this  case 
Uls  within  the  principle  of  the  decision  in  Rex  v.  The  Trustees 
fi^r  the   Burgesses  of  Tewkesbury,   and  is  distinguishable  from 
Bez  ▼•  Watson*    If  it  were  necessary  to  overrule  either  case,  I 
should  adhere  to  the  decision  pronounced  in  the  former  case, 
which  seems  to  me  to  furnish  a  more  reasonable  rule  of  construc- 
tion than  Rex  v.  Watson,  —  Holroyd  J.    This  case  differs  from 
Rex  V.  Watson  in  several  particulars.     In  that  case  it  did  not 
appear  that   the  corporation  did  any  acts  upon  the  land.    The 
temporary  ownership  seems  to  have  been  given  up  to  the  three  per- 
sons mentioned  in  the  case.     Here  the  right  of  soil  is  in  the  cor- 
poration ;  they  have  the  management  of  the  land  by  the  ranger, 
their  servant,  who  keeps  the  keys  of  the  gates,  and  cleans  the 
ditches ;  at  the  Court  mentioned  in  the  case,  they  annually  make 
regulations  with  respect  to  the  mode  of  enjoyment  of  the  com- 
otons  by  the  burgesses.     The  money  paid  in  respect  of  the  cattle 
turned  on,  is  received  by  the  corporation,  though  it  be  afterwards 
distributed  amons  the  poorer  burgesses.    Many  of  these  acts  _ 
done  by  them  coiSd  only  be  done  in  respect  of  their  being  in  pos- 
aesstoD  of  the  land.    That  is  perfectly  consistent  with  the  exercise 
of  subordinate  rights  by  the  burgesses.    In  respect  of  any  injury 
don^  to  the  land  itself,  trespass  would  lie  by  the  corporation,  but 
in  respect  of  any  injury  done  to  the  rieht  of  common,  the  bur- 
gesses could  only  maintain  an  actioh  on  the  case.     In  Rex  v.  Wat* 
KMf  the  part  of  the  common  situated  in  the  parish  of  St.  Mary 
seems  to  have  been  in  the  exclusive  occupation  of  the  three  per- 
■ons  mentioned  in  the  case.    The  objection  to  the  rate  was»  that 
diose  persons  were  not  rated  for  certain  lands  in  the  parish  of 
Si-  Mary^  over  which  they  had  commonable  rights,  which  said 
\mnd^  in  the  notice  of  appeal,  was  stated  to  be  in  the  respective 
pocupation  of  the  said  three  persons.    The  case  stated,  that  the 
saajor,  aldermen,  Ac.  of  Huntingdon  were  the  owners  and  proprie- 
\€>Ts  of  large  tracts  of  land  within  the  borough,  used  as  a  common 
»f  pasture,  and  stocked  by  the  burgesses,  part  of  which  lands, 
w  i«.  those  mentioned  in  the  notice  of  appeal,  was  in  the  parish  of 
».  Mary.     Now,  that  part  in  the  parish  of  St.  Mary  was  stated 
SI  the  notice  of  appeal  to  be  in  th&  occupation  of  three  persons 
rjamed  in  the  case.     Those  persons  appear,  therefore,  to  have  had  .     - 
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the  exclusive  occupition  of  those  kmds  at  the  time  when  the  fate 
was  made.    During  that  time  the  corporation  could  not  do  toy 
i|ct  upon  the  land  ;  they  could  not  maintain  tvespass  for  any  in- 
jury done  to  the  land.    Here  the  possession  is  in  the  corposatioii, 
although  there  be  a  subordinate  right  in  others.    There  was  no 
letting  of  any  definite  part  of  the  common  to  the  burgesses,  there 
was  no  rent  resenred,  but  merely  something  paid  for  the  agiitiDg 
of  the  cattle.     For  these  reasons  I  am  of  opinion,  that  this  case 
differs  from  that  of  Rex  ▼•  TVatson,  and  that  the  order  of  Session 
must  be  affirmed.  —  Bsst  J.    I  think  Rex  v.  The  Trustees  for  the 
Burgesses  of  Teiwkesbury  furnishes  a  more  just  principle  of  con- 
struction than  Rex  ▼.  Watson^  and  I  should  be  disposed  to  over- 
rule the  latter  case,  if  it  were  necessary  to  do  so  in  the  present 
instance.    If  A  occupies  for  the  benefit  of  B^  C,  and  D,  A  is  to 
be  rated.     Here,  the  corporation  are  the  owners  as  well  as  the 
actual  occupiers  of  the  common,  although  they  occupy  for  the 
benefit  of  individual  corporators,  yiz.  first,  for  the  benefit  of  the 
burgesses  who  put  in  theur  cattie ;  and,  secondly,  for  the  benefit 
of  the  poorer  sort,  among  whom  the  money  reodved  is  afterwards 
to  be  distributed.    The  burgesses  are  nothing  like  tenants  ia  com- 
mon ;  they  have  no  interest  whatever  in  the  soil ;  it  is  clear  that 
the  corporation  retained  possession  by  their  officer ;  he  could  not 
otherwise  impound  cattle  damage  feasant,  that  being  an  injorf 
done  to  the  occupier  of  the  land.     The  eorporation  are  even  to 
decide  bow  many  cattle  each  burgess  is  to  turn  on.    This  shows 
e]early»  the  right  of  occupation  to  be  in  the  corpomtion,  altfaoagh 
the  riffbt  of  turning  on  be  in  diffident  members.    It  seems  to  me 
that  this  is  not  distinguishable  from  the  case  of  persons  taking  ia 
cattle  to  a^ist.    The  corporation  must  be  considered  as  the 
owners,  for  it  is  impossible  to  rate  any  other  person ;  for  before 
the  orders  of  the  Court  are  issued,  the  individuals  who  are  likely 
to  have  any  interest  are  unknown.  —  Order  of  Sessions  affirmed. 
By  an  act  of  34^^  j^^^  ^^  Birmingham  Gas-light  and  Coke  Company^  E.  T. 

^^m  *  ^:  ^'  1  ^-  *  ^-  50jS.--  By  a  rate  for  the  relief  of  the  poor  of  the 
Gas-light  and  parish  of  B.,  the  Birmingham  Gas-light  and  Coke  Company  were 
Coke  Company  assessed  in  respect  of  dwelling-houses,  shops,  buildings,  laod,  asd 
had  power  premises,  and  the  trunks,  pipes,  and  other  apparatus,  ibr  tfaeooo- 
to^ropSv^tS*  v«y*^<^^  ®^  g*«  belonging  to  the  company,  situate  and  beii^ fixed 
town  of  B.  "°  *®  ground,  in  the  pariah  of  A,  and  the  profits  therefiwn  witWn 
with  gas,  and  to  the  parish  ;  the  annual  value  being  stated  at  80(M.  and  the  asaeas- 
lay  downinpes  ment  20/.  Upon  appeal  against  this  -rate,  the  Sessions  confirmed 
for  the  conTey-  the  same,  Subject  to  the  opinion  of  this  Court  on  the  foilowii^ 
from  Ae^a-  case :  By  a  private  act  of  tlie  59  G.8.,  certain  persons  tbensi 
nufactory  to  the  aa^ed,  and  their  successors,  were  declared  to  be  a  body  corpo- 
houses  of  the  rate,  by  the  name  of  the  Birmingham  Gas-light  and  Coke  Coo»- 
consumers.  pany,  and  powers  were  given  them  **  to  supply  the  town  with  g*» 
Under  this  act    •«  to  enter  into  contracts  for  the  Kiting  of  houses,  &c.  and  with 

'  the  consent  of  the  commissioners  for  lighting  and  paving  the 
'  town,  to  break  up  the  soil  and  pavements  of  the  streets,  &c.fiv 
'  the  purpose  of  laying  down  pipes  and  other  necessary  apparatoi) 

*  for  tne  conveyance  of  gas  from  the  manufactory  to  the  hoosefy 

*  &c.  of  the  consumers."  In  pursuance  of  the  provisions  oi  thii 
SS^iSwarture  ^^'  ***®  Company  purchased  the  dwelling-houses,  shops,  building*, 
of  gas  and  land,  and  premises  mentioned  in  the  assessment,  and  erected  w 
coke,  and          placed  therein  retorts,  gasometers,  purifiers,  and  otlier  apparat* 
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Bwenary  for  the  mannfaelure  of  gas  and  coke  (part  of  >hifch  fixed  in  the 
•ppamtas  is  affixed  to  die  freehold  and  part  is  not,)  aod  also  by  streets  trunks, 
tieeooseDt  of  the  aforesaid  comniissioners,  broke  up  the  soil  and  P|P^  ^*^  ^' 
psfenents  id  the  streets,  and  fixed  therein  the  trunks,  pipes,  and  ^^''^^ 
other  sppan^us  for  the  conveyance  of  gas,  meotionea  la  the  co^lanytteriT. 
Mieismeot^  and  which  communicate  with  the  house  and  manu&c-  ed  a  consider- 
Uxry,   The  company  t:arry  on  a  considerable  manufacture  of  coke  ^^^  profit  from 
aod  gas  upon  these  premises,  and  derive  a  profit  from  the  sale  of  ^®  manufac- 
•ttch  of  those  articles.     The  coke  is  conveyed  from  the  premises  ^^e  wd 
0f  the  company  to  those  of  the  purchasers,  by  means  of  carts  and  The  stock^ 
wsggons,  and  the  gas  by  means  of  the  trunks,  pipes,  and  other  trade,  and  the 
tppiratus  for  the  conveyance  of  gaSf  mentioned  in  the  assessment ;  profits  of  ottier 
gKaod  coke  are  both  manufactured  frOm  coal,  at  a  sreat  expense  ^°u^actoriM 
offoel,  and  the  machinery  and  apparatus  necessary  for  the  manu-  b.  werewlt  ***^ 
^re  of  these  articles  are  abo  very  expensive,  and  require  fte-  nted  to  the 
^trenewaL     Stock  in  tradcj  and  the  profits  of  the  tnanufactories  poor:  Held, 
^theparuh  of  B.,  are  not  rated  to  the  poor  in  this  rate.    The  ^^^  ^  com- 
premises,  trunks,  pipes,  &c  mentioned  in  the  assessment  as  be-  P*°7^Bro  not 
uogiog  to  the  company,  if  rated  to  the  poor  as  other  lands  within  IJJJJjSt  of  ^ 
tile  parish,  that  is  to  say,  if  the  profits  arising  from  the  sale  of  gas  profits  of  their 
vt  not  inchided,  are  worth  ^XX>Lper  annum,  but  are  worth  80(V.  trade,  but  for  a 
it'  the  profits  arising  from  the  sale  of  gas  are  included.    If  the  "u™  equal  in 
Court  of  King's  Bench  should  be  of  q>inion  that  the  profits  accru-  5™®"???^  **"' 
»g  to  the  company  from  the  sale  of  gas  are  not  rateable^  or  that  preiSeswould 
lh«y>can  only  be  rated  as  the  profits  of  a  manufactory,  the  rate  let  to  other 
Mght  to  be  amended,  by  inserting  the  suin  of  9001.  therein,  in  perwns  willing 
Iku  of  the  sum  of  800^.,  and  the  sum  of  61,  in  lieu  of  the  sum  of  ^  carry  on  the 
W.— Abbott  C.  J.  The  question  proposed  to  us  is  not,^hether  "^^  business 
tk  company  be  rateable  for  their  buildings  above  ground,  or  their 
PJKs  under  ground,  but  to  what  amount  they  are  rateable.    I  am  . 
at  opinion,  that  the  amount  in  respect  of  which  they  are  rateable, 
tt  the  sum  for  which  the  buildings,  trunks,  and  pipes  would  let  to 
>peison  who  is  willing  to  carry  on  the  business  there.    It  appears 
^  the  statement  in  the  case,  that  the  premises,  trunks,  and 
nw,  if  rated  to  the  poor  as  other  lands  in  the  parish,  that  is,  if 
te  profits  arising  from  the  sale  of  gas  are  not  included,  are  worth 
^•perannunif  but  if  the  profits  are  included,  then  they  are 
^^  dOOl.  per  annum.     I  am  of  opinion  that  the  profits  are  not 
is  this  ease  rateable.    If  they  were,  a  blacksmith's  forge  might  be 
^^i  not  at  what  it  would  let.  for,  but  at  the  sum  wliich  the 
^Uounith  acquires  by  it.     The  distinction  between  the  cases 
<^  and  the  present,  is,  that  here  the  profits  rated  are  those  of  a 
">iSQfii€tory  which  are  obtained  by  applying  the  skill  and  industry 
^tom  to  capital  brought  from  a  distance  for  that  purpose.    They 
ve  very  different  from  the  profits  of  canals  or  of  mineral  waters, 
*hidi  are  natural  products  arising  within  the  parish,  and  rendering 
Ae  land  ih  which  they  are  situate  more  valuable.     For  these  rea- 
*^  I  am  of  opinion  that  the  rate  must  be  amended  by  inserting 
^*  as  the  value  of  the  buildings  and  pipes,  and  6L  as  the  sum 
^  be  paid. — Baylby  J.   This  is  really  a  question  of  quantum.  In 
*M)6t  ef  the  cases  cited,  the  question  was,  whether  the  property 
«ag  rateable  or  not ;  and  though  the  profits  may  have  been  r&- 
fored  to  as  fixii%  the  quantum^  the  Court  never  went  into  that 
?**^ion.  Here  the  question  of  quantum  is  presented  to  the  Court, 
^  a  distinction  is  taken  between  the  value  of  the  land  per  se^  and 
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when  it  ia  used  for  the  purposes  of  the  trade.    I  am  of  opiakm 
that  the  compauy  ougKt  to  be  assessed,  not  at  a  sum  eqnsl  to  the 
annual  profits  of  their  trade,  but  at  that  sum  which  the  buildings, 
trunks,  and  pines  would  produce  to  them  if  let  at  an  annual  rent 
to  persons  willing  to  carry  on  the  trade,  or  that  rent  which  the 
company  would  be  forced  to  pay  if  the  premises  were  not  tbdr 
own  property. — Holrotd  J.    I  am  of  opinion  that  the  rate  ought 
to  be  amended,  as  it  is  stated  that  in  this  parish  ihe  profits  of  other 
manufactories  are  not  rated.  .  In  the  case  of  a  canal,  the  Luid  and 
the  water  are  rated;  and  here  an  attempt  is  made  to  rate  thepipes 
and  the  gas ;  but  that  cannot  be  done.    The  proper  criterioQ  for 
the  rate  to  be  imposed  upon  these  lands  and  buildings  is  the  rent 
at  which  they  could  be  let  to  a  person  willing  to  carry  on  die 
business.—  Best  J.    I  think  that  such  a  construction  ought  to  be 
put  upon  the  statute  of  Eliz.  as  to  include  the  largest  portioa 
of  productive  property,  because  I  feel  that  the  poor  rate,  and 
yanous  other  burthens,  press  heavily  upon  the  landed  intereit 
This  rate,  however,  cannot  be  supported  :  it  is  an  assessment  upon 
the  profits  of  trade.  Now  that  is  not  a  correct  modeof  assesttneat 
Land  is  usually  rated  not  for  the  entire  profits  derived  from  it,  but 
according  to  the  rent  which  the  tenant  pays  for  it;  and  trade 
ought  not  to  be  rated  according  to  its  gross  profits,  but  according 
to  the  value  of  the  stock  used  in  the  trade.     Besides,  a  rate  even 
upon  the  net  profits  of  any  undertaking  must  be  unjust  and  on* 
equal,  in  a  place  where  similar  profits  and  stock  in  trade  of  others 
are  not  generally  rated.     The  rate  is  in  this  case  clearly  on  the 
profits  of  a  trade  and  manufacture.     The  profits  of  this  company 
'are  very  different  from  the  tolls  of  a  canal.     When  a  canal  is  once 
formed  and  filled  with  water,  it  produces  to  the  proprietor,  with- 
out any  thing  further  being  done,  a  permanent  profit  in  the  sfaipe 
of  tolls ;  but  the  gas  company  could  obtain  no  profit  by  merdy 
laying  down  these  pipes  for  the  conveyance  of  gas  through  the 
streets.     The  gas  must  afterwards  be  manufactured  by  the  com* 
pany  at  a  great  expense,  and  sent  through  those  pipes  before  they 
will  be  entitled  to  any  recompence.    The  gas  company  stand, 
therefore,  in  the  same  situation  as  any  other  manuuctorer  who 
produces  by  artificial  smeans  a  saleable  commodity.     Now  the 
profits  of  such  a  manufacture  could  not,  with  justice,  be  rated  to 
the  relief  of  the  poor  in  a  parish  where  other  profits  and  other 
stock  in  trade  are  not  rated.    I  think,  therefore,  that  tlie  company 
ought  to  be  assessed  at  that  annual  sum  for  which  the  premises 
and  pipes  would  let  to  a  person  willing  to  carry  on  the  trade,  and, 
therefore,  that  the  rate  ought  to  be  amended  by  inserting  the  sub 
of  9001.  instead  of  800/. ;  and  5/.  instead  of  2oL — Rate  amended 
accordingly. 
The  proprietors       246.  Rex  v.  Proprietors  of  Trent  and  Mersey  Namgaiion,  E*T- 
of  an  inland       4.^^,4,  I  B.Sf  C  545.  —  By  a  rate  or  assessment  made  in  October 
"^l^^r^  1818,  for  the  relief  of  the  poor  of  F.,  the  Trent  and  Mersey  Canal 
relief  of  die        Company  were  rated  in  the  sum  of  4«.  ll^t/.,  as  proprietors  and 
poor  for  a  cer-    occupiers  of  a  canal  and  towing-paths,  in  respect  of  seven  acres  of 
tain  number  of  land.     And  upon  appeal  against  this  rate,  on  tlie  ground  that  they 
"^HWn  Ae*^       were  not  the  occupiers,  nor  had  any  rateable  property  in  the  said 
townSiip  occu-   t^^'^o^^^'P  ?**  ^-i  *he  Sessions  confirmed  the  rate,  subject  to  the  opi- 
pied  by  dieir      ^^^^  of  this  Court  on  the  following  case:  By  an  act  of  the  SG-S' 
^canal,  and  were  the  company  were  empowered  to  purchase  land  to  them,  and  their 
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soocesaora  and  assigns^  for  the  purpose  of  making  a  navigable  cufc  asseawd  in  re- 
or  canal  from  the  river  Trent  to  the  river  Mersetfy  and  were  au-  *P^<^  ^  <>>** 
thorised  to  take  for  tonnage  and  wharfage  for  all  eoods  whicli  ^^^ ^^tJ!r^ 
sbould  be  conveyed  upon  the  canal,  such  rates  and  duties  as  the  uiat"hich  they 
company  should  think  fit,  not  exceeding  the  sum  of  one  penny-  actually  receiv- 
haHpenny  per  mile  for  every  ton  of  such  goods,  to  be  paid  to  such  ed  for  the  pas- 
persons  at  such  places  near  to  the  said  cut  or  canal,  as  the  canal  *^®  of  goods 
company  should  appoint;  and  all  persons  were  to  have  free  liberty  °J^L^^  ^V^ 
to  navigate  with  boats  upon  th.e  canal  (under  certain  regulations,)  gituate^witliin 
upon  payment  of  such  rates  and  duties.    A  part  of  the  canal,  being  the  township : 
in  length  about  1  mile  and  52  yards,  comprising  the  quantity  of  Held,  that  this 
liod  for  which  the  appellants  were  rated,  passed  through  the  town-  ^^  ^^  %^>°^ 
ship  of  F.    The  company  had   no  lands,   houses,   warehouses, 
wharis,  or  other  property  m  the  township,  except  the  canal  ami 
tmriDg.path.     No  tolls,  rates,  or  duties  were  received  in  the  town- 
M^;  nor  did  any  tolls,  rates,  or  duties  become  payable  there,  the 
company  not  having  so  appointed.    But  the  company  received 
aonuaJly  a  much  larger  sum  than  that  in  respect  of  which  they 
were  assessed  for  tolls  Jbr  the  passage  of  goods  over  thai  part  of 
tknr  canal  which  lies  in  the  township  of  F.     The  company  derive 
very  considerable  annual  profits  from  the  canaK  -—  Order  of  Ses- 
sions affirmed. 

247-  Rex  v.  Manchester  and  Salford  Water  Works,  E.  T.  4G.4.  By  an  act  for 
\B.Si  C.  63a  —  The  defendadu  were  assessed  (under  an  act  of  clearing,  light. 
tile  32  G.  3.  c.  69.,  intituled,  "  An  Act  for  the  better  cleansing,  ^^S^' JJ^**^}'^^"^ 
"lighting,  watching,  and  regulating  the  towns  of  Manchester  and  Jbe  rtr«Biaof"a 
*^ford)^  in  respect  of  their  pipes,  trunks,  apparatus,  works,  and  township,  the 
^tenements,  in  the  township  of  Manchesterj  for  the  conveyance  commissioners 
"and  supply  of  water  in  that  township,  and  the  profits  arising  wereauthorised 
;*tberefrom."     Upon  appeal,  the  Sessions  confirmed  the  rate,  sub-  ^^^'^^^  ^^ 
ject  to  the  opinion  of  this  Court,  upon  a  case  which  it  is  unneces*  l^^d  by  rates 
ivy  to  state,  inasmuch  as  the  only  question  discussed  was,  whether  or  assessments 
tlie  liberty  granted  to  the  company  under  an  act  of  parliament  (by  on  the  several 
which  they  were  incorporated,)  of  breaking  up  the  soil,  &c.  fur  inhabitants  of 

^purpose  of  layins  down  their  pipes,  &c.  and  conveying  water,  *'ic*o''n^>P» 
••  ^.v  1    1  "^     ° .      '^L*     ^L  •  £».!  ^1  !_•   1     and  to  raise 

eoBstituted  a  tenement  withm  the  meaning  of  the  act  under  which  ^^^i,  ^^^^  f^^^ 
^  rate  was  made.     The  clauses  of  that  act,  which  bear  upon  the  time  to  time  by 
^Kstion,  being  adverted  to  in  the  judgment  of  the  Court,  it  be-  rate  or  assess- 
*«nes  unnecessary  to  state  them  here.  —  Bayley  J.  delivered  the  ™*°*  "P*''*  ***« 
jttdgnient  of  the  Court.     The  question  in  this  case  was,  whether  ^J*"*^J^  "  alT 
^he  company  of  proprietors  of  the  Manchester  and  Salford  water-  meMuages," 
*«ic6,  in  respect  of  their  trunks,  pipes,  and  other  apparatus  for  houses,  ware- 
*"pplying  the  towns  of  Manchester  and  Salford  with  water,  were  houses,  shops, 
occupiers  of  what,  within  the  meaning  of  the  stat.  32  G.  3.  c.69.,  is  <«"«".  ▼•"I^ 
«  tenement.     By  that  act,  the  commissioners  thereby  appointed  f^**'^'  b°*wr 
ve  authorised  to  ascertain  the  sum  to  be  raised  by  rate  or  assess-  houses'  and  " 
i&ent  on  the  several  inhabitants  of  the  town  of  Manchester  and  other  buildings^ 
^fordf  and  to  raise  such  sums  from  time  to  time,  by  rate  or  gardens,  or 
■cessment,  upon  all  the  tenants  and  occupiers  of  all  messuages,  ganlen-ground, 
blouses,  Warehouses,  shops,  cellars,  vaults,  stables,  coach  Jiouses,  ^^t^^^^' 
^ewhouses,  and  other  buildings,  gardens  or  garden  ground^  and  township.     By 
^her  tenements  in  the  towns  of  Manchester  and  Salford.    The  another  clause, 
*^tiite  does  not  adopt  the  language  of  the  43  Eliz.,  *<  lands  and  the  occupier  of 
••houses,"  but  enumerates  the  different  properties  which  I  have  »"y  messuage, 
•Pecified.    It  does  not  use  the  word  "  land,"  whicb  is  used  in  ^.^^^f^^^^^^ 
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or  ocbfir  baikU  the  Statute  of  EUx;  bat  it  uses  the  word  ^  ttecotents,"  MA 

ingyorofany  that  Statute  does  not  use.    The  decisioDs,  therefore,  upoii  tfat 

other  «0ii«R«iii  statute  of  Eliz,   will    not   gevero  this  case,    ankos  the  woi4 

^l^S^  ^^Jiemen^  here  is  used  in  as  comprehensiTe  a  sense  as  the  wsrd 

withloOetown-  ^nds  there.     This  is  an  act  for  cleansing,  MgfaCtng,  watching,  sod 

8bip»  was  ap.  regulating  the  streets,  lanes,  passages,  aod  places  within  the  towss 

pointed  h  oom-  of  Manchester  and  Salford;  and  a  chief  object  appears  bj  ths 

miasioiier:  recital  to  be,  to  provide  for  the  peace,  security,  and  aoeomno- 

^  j^'  ^^  ^     dation  of  the  inhabitants  of  the  towns,  and  of  persons  resortinff  to 

under  tills  act,  ,  •        *u         l    *u  th.  '  p 

the  trunks  and    ^^  passing  through   them^      The  occupier  of  any  roesBUSge, 

pipes,  worM»      dwelhng-house,  warehouse,  or  other  building,  or  ^any  other  ieM- 
and  other  ap-      ment  within  either  of  the  towns,  of  the  yearly  valne  of  30^,  is  • 
psratus  of  a        commissioner.    The  word  '<  tenement"  occurs  in  this  psrt  «f  die 
watOT-company   ^j.^  ^^^  jg  altogether  associated  with  words  whidi  denote  buSd- 
^^xom  ^     i'^'*     Section  S9.,  which  gives  the  power  of  rating,  directs  the 
with  water,  did   commissioners  to  ascertain  every  year  the  siuns  to  be  raised  I7 
not  constitute  a  rates  on  the  inhabitants  of  Manchester^  and  by  rates  on  the  initt* 
tenement  with.  « bitants  of  Salfordj  as  if  inhabitants  were  to  be  the  persons  rated; 
^"f  ^  a^**^    and  in  addition  to  such  words  as  denote  buildings,  and  the  geaenl 
tiierefoie  'the  '   ^ovd  '<  tenements,"  introduces  the  words  **  gardetis  and  gardn 
company' were     "  grounds,  and  Other  tenements."    By  section  40.  the  deuiaad  of  tbe 
not  liable  to  be   rate  is  to  be  left  at  the  dwelling-house  or  tenement  occupied.    Ajid 
rated  in  respect   \^y  gection  43.  it  n  recited,  that  several  messuages  or  dwelliag* 
of  such  pro-       houses,  warehouses,    or   other  buildings  or   tenements  in  thtfe 
^'  ^'  towns,  are  let  out  in  lodgings  or  tenements  to  divers  tenaDts»  and 

that  it  would  be  difficult  to  rate  the  occupiers,  or  recover  their 
rates,  and  provision  is  made  for  rating  the  landlord  of  every  lach 
messuage,  &c.  of  the  yearly  value  of  4/.  10s,  or  upwards,  which 
shall  be  %q  let.  These  are  some  of  the  instances  in  which  the 
word  <<  tenement"  is  used  in  this  act;  and  from  these  instances  sod 
the  object  of  the  act,  it  paay  be  collected  in  what  sense  it  usee  tint 
word.  The  omission  to  use  the  obviotis  and  general  word  *'  landi," 
and  yet  introducing  ''  gardens  and  garden-grounds,"  implies,  thai 
**  laiMs"  in  general  were  not  intended  to  be  rated.  The  object  of 
the  act  was,  to  give  security  and  accommodation  to  the  resident! 
and  to  their  property.  The  mhabited  houses,  therefore,  and  efety 
thing  connected  with  residence  or  trade,  as  they  were  to  have  the 
advantage,  were  to  be  liable  to  the  charge.  The  houses,  ware- 
houses, shops,  and  all  other  buildings,  were  to  be  rated,  becanse 
they  all  had  protection.  But  why  were  gardens  and  garden- 
grounds  to  be  included,  if  lands  in  general  were  not  ?  possibljy 
because  the  produce  thereof  was  of  value,  and  was  a  probable  ob- 
ject of  depredation,  and  the  general  lighting  and  watching  of  die 
towns  would  give  so  much  additional  protection  to  this  species  of 
property,  as  might  properly  make  it  the  subject  of  charge.  Gsr- 
dens,  therefore,  and  garden-grounds,  may,  on  this  accooDt*  be 
distinguished  from  other  descriptions  of  land,  and  may  be  sulh- 
jected  to  this  charge,  whilst  land  in  general  is  exempt.  Fttture- 
ground,  for  instance,  stone-quarries,  and  other  kinds  of  real  pro- 
perty,  though  included  in  the  4S£/».,  as  affording  income,  sod 
supplying,  therefore,  the  means  of  contribution,  are  omitted  in  this 
act,  because  such  property  derives  no  equivalent  or  material  pro* 
tection  from  it.  Upon  the  ground,  therefore,  that  this  statute 
does  not  use  the  comprehensive  word  **  land,"  and  uses  the  word 
**  tenement"  in  a  very  limited  sense  only,  and  not  inaaensetoincluds 
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the  proper^  in  questioo,  we  are  of  ofiniioii  that  tUs  pioperty 

BOi  liaMe  to  be  rated,  that  it  ought  to  be  expunged  from  the  rate, 
and  that  the  order  of  Sessiona  must  be  quashed.  —  Order  of  Ses- 
sioM  quashed. 

2^S.JUxY.MosU^,  T.T.  4G.4.2^.4-€.226.— Upon  an  uipeal  By  tbe  JAm* 
against  a  rate  made  on  the  defendant,  under  the  M.  and  S*  Police  chattr  and 
Act,  32  G.  S.  c.69.»  in  respect  of  <<  market  sites,  streets,  lands,  and  Salford  FtMm 
''  tenements,  on  the  maricet  place,  Shude  HiUy  Smithy  Dovr^  and  ^^f^?!^ 
''  at  various  other  streets  in  Af.,  and  the  tolls,  dues,  rates,  and  pro-  ^i«r«tol»iMid» 
*'fits    in    respect  thereof,"    the  Sessions    confirmed  the   rate,  upon*' the 
subject  to  the  opinion  of  the  Court  on  the  folloiring  case :   The  tenaoti  or«6* 
aiseasmeot  and  rate  appealed  against  were  duly    made  and  aN  cvpnnofaU 
loved  according  to  the  requisites  of  the  act.     The  markets,  for  y^**"g— » 
which  the  rate  was  imposed,  are  held   in    the  several   places  houcMliom. 
named,  which  are  public  streets  in  M.,  and  the  public  have  a  celki^  ▼aulto, 
right  to  pass  and  repass  over  the  same,  subject  to  the  right  of  ttaUca,  ooach* 
bWding  the  said  markets  by   the  appellant.     The  appellant  is  >>oum*»  \inw' 
lord  oi  the  manor  of  M.»  and  owner  of  ^  markets  there,  and  of  JSirbiiS^ 
all  the  waste  lands  within  the  manor.     The  emoluments  received  gmji^^  or*"^ 
bj  him  are  collected  by  and  paid  to  him,  from  the  persons  using  garden- 
the  said  markets  and  the  sites  thereof,  for  the  privilege  of  exposing  grouoda,  tmd 
to  sale  there  the  commodities  in  which  they  deal.     The  baskets,  ^^f*^  ummtmUp 
sacks,  tubs,  and  stalls,  used  by  such  persons  in  the  said  markets,  fS^'f^l^^flf 
are  provided  by  themselves,    and   are  either  carried. by  them,  uids.  reniac.* 
or  are  placed  upon  the  pavement  of  the  said  markets,  but  are  tivalj:"  HaU 
not  fastened  to  the  ground.      In  support  of  the  order  of  6es-  that  the  ownar 
skms  it  was  contended  that  the  word  tenement^  as  used  in  the  o^  cortaia 
act  in  question,  was  large  enough  to  embrace  the  subject*matter  ?"J**^^y^ 
of  this  rate.    But  the  Court  said,  that  the  meaning  of  the  word  |^^  jq  ^^^ 
'*  tenement",  as  used  in  this  act,  had  been  under  their  consider-  Tarious  articlaa 
ation  on  a  former  occasion ;  and  that  they  were  satisfied  that  it  weraaipowdto 
intended  to  be  applied  to  those  things  only  which  were  eitudent  ^^  ^ 


generiSf  with  those  particularly  enumerated,  and  was  not  intended  J^J^  ^ 
to  be  used  in  a  larger  s^ise  sometimes  given  to  it ;  that  the  subject  i^L  buthad 
of  the  present  rate,  not  being  of  the^  same  nature  as  any  of  the  not  any  ttalla 
descriptions  of  property  specified  in  the  act,  was  not  liable  to  be  fixed  to  ilie 
rated ;  and  that  the  order  of  Sessions  confirming  the  rate  must  ground,  was 
tfaerefoxe  be  quashed.  —  Order  of  Sessions  quashed,  (a)  ^^ •ccopiar 

vHliin  the  meaning  of  tbe  act;  and  therefore  was  not  liable  to  be  rated  in  respect  af  tha pvoitsof 

such  BianLalk 
249.  Res  r.  Hull  Dock  Company,  M.  T.  5G.4.  3^.4*^.516.  Byaatatuteof 
— Upon  an  appeal  by  the  Hull  Dock  Company  against  a  rate  made  the  9ft  io  W.  a. 
for  the  relief  of  the  poor  of  the  town  of  Kingston-upon^HuUy  t!ie  ***«  p<»rof  the 
Sessions  amended  the  rate  by  inserting  the  names  of  certain  per-  ^^,^,^i,<„. 
sons  therein,  and  confirmed  the  rate  so  amended,  subject  to  the  j7tX«nephwed 
opinion  of  this  Court,  on  a  case  of  which  the  following  is  the  sub-  under  the  ma^ 
stance  :  The  rate  was  duly  made,  but  it  was  contended  on  behalf  nagement  of  a 
ef  tbe  appellants,  that  certain  persons  (named  in  the  case,)  ought  ^^^''^^^^^ 
to  have  been  assessed  in  respect  of  property  hereinafter  mentioned,  ^  ^^  ^^ 
and  tiiat  they  were  improperly  omitted  from  the  rate;  and  also^  an  to  be  mam- 
cbat  a  deduction  ought  to  have  been  made  firom  the  sum  upon  tainedbj money 
which  the  Dock  Company  were  assessed  in  respect  to  the  amount  to  be  levied 
«f  the  poor  rate  wilS  which  they  were  chargeable.    The  poor  of  ***>y  **«*K>n  of 

(a)  Vide  Rax  v.  Manchester  Water  Works,  aiUe,  pi.  S47. 
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oroOMrbiiUd-  the  Statute  of  EUx;  but  it  uses  the  word  ^*  teDcnents,"  vfaidi 
ing,orof  any  that  statute  does  not  use.  The  deeisions,  therefore,  upon  ths 
otfasrimMMfU  statute  of  Eliz,  will  not  govero  this  case,  uidesB  the  w«4 
^L^'^if^  to;iem«nto  here  is  used  in  as  comprehensive  a  sense  as  the  wsrd 
withintfaetowii.  '^^  there.  This  is  an  act  for  cleansing,  lighting,  watching,  sad 
sbip>  wiB  ap-  regulating  the  streets,  lanes,  passages,  aind  places  within  tbe  mwm 
pointed  a  com-  of  Manchefier  and  Stdford;  and  a  chief  object  appears  by  the 
mbttooerr  recital  to  be,  to  provide  for  the  peace,  security,  and  sccoodo- 

^B^  ^act.     ^^^^  ^^  ^^^  inhabitants  of  the  towns,  and  of  persons  retorting  to 
Uietmnluiind    ^^  passing  through   them»      The  occupier  of  any  meisusge^ 
ptpci,  wor|u»      dwelhng-hous^  warehouse,  or  other  building,  or  ijf  any  other  ieu' 
and  ocher  ap-      ment  within  either  of  the  towns,  of  the  yearly  Tfuae  of  SOiL,  ii  a 
pantus  of  a        commissioner.    The  word  ^*  tenement*'  occurs  in  this  part  «f  dw 
watiT-company   ^^^  ^^^  j^  altogether  associated  with  words  whidi  denote  M^ 
of  the  ^m  ^     ^^S^'    Section  3d.»  which  gives  the  power  of  rating,  directs  the 
with  water,  did   commissioners  to  ascertain  every  year  the  sums  to  be  raised  bj 
not  constitute  a  rates  on  the  inhabitants  of  ManchesUr,  and  by  rates  on  the  infas- 
tenement  with-  'bitants  of  Salford^  as  if  inhabitants  were  to  be  the  persons  rated; 
''f  ^  ai^T^   and  in  addition  to  such  words  as  denote  buildings,  and  the  geaeni 
UMrefoi^^      word  <'  tenements/'  introduces  the  words  *<  gardelis  and  eaidea 
company' were     ^'  grounds,  and  Other  tenements."    By  section  40.  the  demand  of  the 
not  liable  to  be   rate  is  to  be  left  at  the  dwelling*house  or  tenement  occupied.    AM 
rated  in  respect   by  section  43.  it  is  recited,  that  several  messuages  or  dweUiag* 
offucfa  pro-       houses,   warehouses,    or   other  buildings  or  tenements  in  tba« 
^^'^^^  towns,  are  let  out  in  lodgings  or  tenements  to  divers  tenaott,  aad 

that  it  would  be  difficult  to  rate  the  occupiers,  or  recover  dieir 
rates,  and  provision  is  miside  for  rating  the  landlOTd  of  every  sadi 
messuage,  &c.  of  the  yearly  value  of  4^  lOs.  or  upwards,  whidi 
shall  be  so  let.  These  are  some  of  the  instances  in  wludi  the 
word  <<  tenement"  is  used  in  this  act;  and  from  these  instance! sod 
the  object  of  the  act,  it  may  be  collected  in  what  sense  it  usei  that 
word.  The  omission  to  use  the  obvious  and  general  word  *'  lsDds»" 
and  yet  introducing  <<  gardens  and  garden-grounds,"  implies,  that 
«( lands"  in  general  were  not  intended  to  be  rated.  The  object  of 
the  act  was,  to  give  security  and  accommodation  to  the  resideDti 
and  to  their  property.  The  inhabited  houses,  therefore,  snd  emt 
thing  connected  with  residence  or  trade,  as  they  were  to  have  the 
advantage,  were  to  be  liable  to  the  charge.  The  hooseit  vare* 
houses,  shops,  and  all  other  buildings,  were  to  be  rated,  because 
they  all  had  protection.  But  why  were  gardens  and  garden* 
grounds  to  be  included,  if  lands  in  general  were  not  ?  possiblyi 
because  the  produce  thereof  was  of  value,  and  was  a  probable  ob- 
ject of  depredation,  and  the  general  lighting  and  watching  of  the 
towns  would  give  so  much  additional  protection  to  this  species  of 
property,  as  might  properly  make  it  the  subjof^  of  charge.  Gar- 
dens, therefore,  and  garden-grounds,  niay,  on  this  account,  bt 
distinguished  from  other  descriptions  of  land,  and  may  be  sob- 
jected  to  this  charge,  whilst  land  in  general  is  exempt.  Pasture- 
ground,  for  instance,  stone-quarries,  and  other  kinds  of  real  ft^ 
perty,  though  included  in  the  ^SEliz.t  as  affording  income,  sod 
supplying,  therefore,  the  n^eans  of  contribution,  are  omitted  in  this 
act,  because  such  property  derives  no  equivalent  or  materisl  pro* 
tection  from  it.  Upon  the  ground,  therefore,  that  this  ststute 
does  not  use  the  comprehensive  word-  <'  land,"  and  uses  the  word 
*'  tenement"  in  avery  limited  sense  only,  and  not  in  a  sense  to  include 
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Che  proper^  in  questioo,  we  fune  of  optnion  that  this  pioperty  ^ 
not  liai>ie  to  be  rated,  that  it  ought  to  be  expuaged  from  the  rate, 
and  that  the  order  of  Sewiona  must  be  quashed.  — »  Order  of  Ses- 
siooa  quashed. 

2^S.RexY.Mosley,  T.T.  4G.4.2^.4-€.S£6.— Upon  an  appeal  By  tbe  JTim- 

agaiost  a  rate  made  on  the  defendant,  under  the  M.  and  S*  Police  chaitr  and 

Act,  32  G.  3.  c69.»  in  respect  of  '<  market  sites,  streets,  lands,  and  Sajford  F<Mm 

'<  tenements,  on  the  market  place,  Shude  Hill,  Smithy  Door,  and  ^^gf  ^'*' 

"  at  Tarious  other  streets  in  Af.,  and  the  tolls,  dues,  rates,  and  pro-  i^ntolwiMidv 

''fits    in    respect  thereof,"    the  Sessions    confirmed  the   rate,  upon*' the 

subject  to  the  opinion  of  the  Court  on  the  following  case :   The  tenaoti  or  oe« 

awessment  and  rate  appealed  against  were  duly    made  and  ai-  cvpiarBofaU 

loved  according  to  the  requisites  of  the  act.     The  markets,  for  P"'*"*^^^ 

which  the  rate  was  imposed,  are  iield   in    the  several   places  houcMliom, 

named,  which  are  public  streets  in  M.,  and  the  public  have  a  celknl  vaiiliB, 

r^ht  to  pass  and  repass  over  the  same,  subject  to  the  right  of  atablas,  ooacfa- 

baidiog  the  said  markets  by    the  appellant.     The  appellant  is  homaa,  bnw- 

Isrd  of  the  manor  of  M.,  and  owner  of  jhe  markets  there,  and  of  JSJIwbuU? 

ail  the  waste  lands  within  the  manor.     The  emoiumenta  received  wardens  or  "^^ 

by  him  are  collected  by  and  paid  to  him,  from  the  persons  using  garden- 

the  said  markets  and  the  sites  thereof,  for  the  privilege  of  exposing  groundi,  tmd 

la  sale  there  the  commodities  in  which  they  deal.     The  baskets,  ^^f*^  tentmenUp 

sacks,  tubs,  and  stalls,  used  by  sucb  persons  in  the  said  markets,  2^!!!l^^^ 

are  provided  by  themselves,    and   are  either  carried. by  them,  uidS.i«nMc. 

or  are  placed  upon  the  pavement  of  the  said  markets,  but  are  tivdy:**  HcU 

not  fastened  to  the  ground.      In  support  of  the  order  of  6es-  that  the  ownar 

mms  it  was  contended  that  the  word  tenementf  as  used  In  the  oievtaim 

act  in  question,  was  large  enough  to  embrace  the  subject-matter  i""**^^^^ 

of  this  rate.    But  the  Court  said,  that  the  meaning  of  the  word  '^^  jq  ^]^^ 

'<  tenement'*,  as  used  in  this  act,  had  been  under  their  consider-  TaruMn  articha 

ation  OD  a  former  occasion ;  and  that  they  were  satisfied  that  it  were  aipowd  to 

vas  intended  to  be  applied  to  those  things  only  which  were  ejtudem  ^^  bj  penaoa 

geaeriSf  with  those  particularly  enumerated,  and  was  not  intended  f^J^^^ 

to  be  used  in  a  larger  sense  sometimes  given  to  it ;  that  the  subject  i^L^  but  had 

of  the  present  rate,  not  being  of  the. same  nature  as  any  of  the  notany  aiallB 

descriptions  of  property  specified  in  the  act,  was  not  liable  to  be  fixed  to  ilie 

rated ;  and  that  the  order  of  Sessions  confirming  the  rate  most  g*wn^  was 

therefoce  be  quashed.  —  Order  of  Sessions  quashed,  (a)  "f  ** occoi^ 

wiiliiD  the  meaning  of  tbe  act ;  and  therefore  was  not  liable  to  be  rated  in  respect  of  the  proitsof 

such  Bunkela. 

249.  Rexyr.  Hull  Dock  Company,  M.  T.  5G.4.  SB.Sf  €.516.  Byaatatuteof 
— *  Upon  an  appeal  by  the  Hfi^Dock  Company  against  a  rate  made  the  9ft  lo  W.  a. 
for  the  relief  of  the  poor  of  the  town  of  Kingston-upoK^Hull,  the  **»•  P<»r  of  the 
Seseons  amended  the  rate  by  inserting  the  names  of  certain  per-  ^^i^Lton-itpon- 
SODS  therein,  and  confirmed  the  rate  so  amended,  subject  to  the  jsrt^nre^^ 
opinion  of  this  Court,  on  a  case  of  which  the  following  is  the  sub-  under  the  ma- 
stance  :  The  rate  was  duly  made,  but  it  was  contended  on  behalf  nagement  of  a 
of  tbe  appellants,  that  certain  persons  (named  in  the  case,)  ought  ^'^^^^f,^ 
to  hfive  been  assessed  in  respect  of  property  hereinafter  mentioned,  ^  ^^  ^^ 
and  l^at  they  were  improperly  omitted  from  the  rate;  and  also,  aretobemam- 
tfaat  a  deduction  ought  to  have  been  made  from  the  sum  upon  tained  by  money 
which  the  Dock  Companv  were  assessed  in  respect  to  the  amount  to  be  levied 
of  the  poor  rate  wi^  which  they  were  chargeable.    The  poor  of  **  ^^  ^^*^  ^ 

(a)  Vide  Rn  i;.  Manchester  Water  Works,  anU,  pi.  S47. 
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biuuit,  and  of 
all  lands, 
houses,  tithes 
impropriate, 
i4>propriation 
of  tithes,  and 
all  stocks  and 
estatesin  the 


town  in 
equal  propor- 
tioos  according 
to  their  respec- 
tive worths  and 
values."    Upon 
an  appeal 
against  a  rate 
made  by  virtue 
of  this  act,  it 
^ypeared  that  it 
omitted,  first, 
persons  not  re- 
sident in  HtiU 
but  having 
stock  in  trade 
there,  which  had 
produced  a  spe- 
cified profit  in 
the  lasityear; 
secondly,  a 
tenant  (rf*  houses 
wUdi  be. un- 
derlet at  a  spe- 
cified profit,  the 
under-tenants 
being  rated,  but 
excused  firom 
paying  on  ao 
count  of 
poverty;  tfailfdly, 
ownen,  and 
part  owners  of 
ships  regis- 
tered at  HtiU, 
and  trading  to 
andiirom  tibat 
port  and  within 
the  port  at  the 
time  the  rate 
was  made. 
Some  of  these 
persons  were 
resident  in 
Hull,  others 
were  not. 
Some  profits 
bad  been  de-     •« 
rived  from  the 
ships  in  the 
preceding  year, 
but  the  appel- 
lants could  not 
show  the 
amount:  Held, 
that  the  act  in 
question  made 
all  personal 


the  parishes  of  the  Hol^  Trinity  and  St.  Marv^  which  twoparisba 
comprise  the  whole  of  the  town  of  Hull  and  tne  precinct  m  MffUm 
adjoining  and  belonging  to  the  town,  are  under  the  managemeiic 
of  a  corporation  which  was  created  by  an  act  of  parliament  paned 
in  the  9&  10  FT.  3.,  and  is  called  bj  the  name  of  the  "  Governor, 
*'  Deputy-Governor,  Assistants,  and  Guardians  of  the  Poor  in  the 
"  Town  of  Kingston-upon-Hull  ;**  and  by  that  statute,  after  aatho- 
rizing  the  said  corporation  to  erect  workhouses,  it  enacted,  ''That 
<'  it  shall  and  may  be  lawful  for  the  said  corporation  from  time  to 
**  time  to  set  down  and  ascertain  what  weekly,  monthly,  or  other 
**  sums,  shall  be  needful  for  the  maintenance  of  the  poor  in  the 
«  said  hospital  or  hospitals,  workhouse  or  workhouses,  bouse  or 
**  houses  of  correction,  or  within  the  care  of  the  said  corpomtiop, 
*<  so  that  the  same  do  not  exceed  what  hath  been  paid  in  the  said 
**  town  towards  the  maintenance  of  the  poor  thereof,  in  any  one  of 
"  the  three  last  years,  and  so  as  such  poor  of  the  said  respective 
''  parishes  in  the  said  town  as  are  unable  to  work  or  get  their  living, 
''  be  provided  fbr  therequt ;  to  the  intent  that  no  other  levy  or 
«  assessment  may  be  made  for  any  otlier  maintenance  or  allowance 
"  to  any  of  the  poor  of  the  said  respective  parishes,  or  any  of  them, 
'*  upon  the  said  inhabitants ;  and  shall  and  may  under  their  comnoo 
*'  seal  certify  the  same  to  the  mayor,  recorder,  and  aldermen  of  (he 
'*  said  town  for  the  time  being.     Which  said  mayor,  and  any  nx  of 
''  the  aldermen,  or  any  eight  of  the  aldermen  without  the  nayor, 
"  may  and  are  hereby  required  from  time  to  time  to  cause  the  same 
*'  to  be  raised  and  levied  by  taxation  of  every  inhabitant,  andof  aU 
**  lands,  houses,  tithes  impropriate,  appropriation  of  tithes,  and  all 
**  stocks  and  estates  in  the  said  town  and  lordship  of  My/oa  adjoio- 
''  ing  and  belonging  to  the  said  town,  in  equal  proportions,  according 
^V  to  their  respective  worths  and  values,  and  m  order  thereunto  the 
**  said  mayor  and  any  six  of  the  said  aldermen,  or  any  eight  of  the 
**  said  aldermen  without  the  mayor,  shall  have  power  and  are  her^ 
'^  required  indifferently  to  proportion  out  the  said  sum  and  suni 
*^  upon  each  parish  and  precinct  witliin  the  said  town,  and  by  their 
'<  warrants  under  the  hands  and  seals  of  the  major  part  of  them,  to 
**  authorize  and  require  the  churchwardens  and  overseers  of  thepoer 
**  of  each  respective  parish  and  precinct  to  assess  the  same  respec- 
**  tively,  and  after  such  assessments  made  and  returned,  the  said 
'<  mayor  and  six  aldermen,  or  any  eight  of  the  aldermen  without  the 
•*  mayor,  are  hereby  empowered  t6  approve,  confirm,  or  alter  such 
«  assessments  as  to  them  shall  seom  just  and  reasonable ;  and  the 
''  said  assessments  by  warrants  under  their  hands  and  seals,  to  au* 
'<  thorize  the  said  churchwardens  and  overseers  to  demand,  gathtfi 
'<  and  receive."    Pursuant  to  this  statute,  the  mayor  and  aldermen  la 
Jttli^  182S,  issued  their  warrants  to  the  proper  officers  of  the8eT^ 
ral  wards  into  which  the  town  of  HuU  is  divided,  and  of  the 
precincts  of  Mi/ton^  authorizing  and  directins  them  tomakeasseo- 
ments  within  their  respective  wards  and  precmcts  upon  every  inha* 
bitant,  and  upon  all  lands,  houses,  tithes  impropriate,  appropn>- 
tion  of  tithes,  and  all  stocks  and  estates  within  the  same,  ^^^''^ 
which  assessment  the  Dock  Company  appealed  on  the  ground  of 
the  omission  of  the  persons  hereinafter  mentioned.    The  case  thea 
mentioned  several  persons  not  resident  in  HuU,  but  having  either 
shops  or  counting*nouses  there,  and  stock  in  trade,  of  which  * 
clear  profit^  the  amount  of  which  was  specified,  bad  been  oiade 
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in  Ae  jear  then  last  past.    One  case  was  stated  of  a  lessee  of  property  races. 
iMNtte$,  which  he  under-let  at  a  profit  which  was  specified,  and  one  ^^®  wbeaer  the 
of  the  ovners  of  houses  which  he  let  at  rents  specified ;  the  occu-  *^^^  were  or 
pien  of  these  houses  were  rated,  but  excused  from  payment  on  ^^^  £„  ^  » 
the  ground  of  poverty.     A  long  list  followed  of  persons  owners  or  and  tiut,  cooae- 
piit  owners  or  ships,  but  the  shares  of  each  person  were  not  6pe«  quentiy,  the 
cified  which  were  registered  at  Huilf  and  usually  traded  to  and  ^'^^  *"<!  ^"'^ 
from  that  port,  and  were  within  the  town  of  Hull  at  the  time  when  ^^l^****  ''^h^' 
the  rate  was  made.     One  part  owner  at  least  of  each  ship  were  il^yeb^ji^ 
mident  within  the  town,  others  were  not,  but  had  counting-chouses  duded  in  the 
there,  others  were  neither  resident  nor  occupied  counting-houses  rate,  end  that 
in  the  town.    The  said  several  ships  respectively  made  several  **  ^**  *><>'  >"• 
?oyage«  to  and  from  Hull  in  the  course  of  the  then  last  year,  and  ^"™^'.  J*^*** 
the  owoers  made  a  profit  thereof  respectively,  but  the  particular  ^^>  ^ 
SQMMuts  of  such  profits  did  not  appear.     None  of  the  persons  amount  of  pro- 
dme  mentioned  were  rated  in  respect  of  the  several  descriptions  fits  made  by  the 
of  property  enumerated.    In  addition  to  the  several  persons  whose  i^V^  ^^  ^^^^ 
cases  src  above  specified,  notice  of  appeal  had  bee.n  given  to  divers  uy^^^J^' 
other  persons  having  stock  in  trade  within  the  ward  aforesaid,  and  wereprofi^ble 
who  were  not  assessed  or  rated  to  the  relief  of  the  poor ;  and  it  they  ought  not 
beiog  proved  that  they  derived  a  profit  fik>m  their  stock,  and  were  to  hare  been 
reiideot  in  Hull  in  the  ward  aforesaid,  and  the  respondents  admit-  altog^er 
%  at  the  hearing  of  the  appeal  that  such  last  mentioned  persona  ^™'^  >^ 
OQglit  to  be  added  to  the  rate,  the  Court  of  Quarter  Sessions  ac-  ^be  tenant  of 
oonlingly  ordered  the  said  rate  to  be  amended,  by  inserting  the  bouses  underlet 
onnes  of  those  persons  in  the  rate,  reserving  for  the  opinion  of  as  before 
*htt  Court  the  question,  Whether  the  said  persons  whose  cases  mentioned,  was 
ae  above  particularly  specified,  ought  to  have  been  assessed  In  "^"^'xhe** 
^fs^i  of  the  property  also  above  particularly  specified  ?  The  j£^'j}Qck 
ippeUsQts  in  this  ^casc  are  assessed  in  respect  of  the  profits  arising  Company  were 
from  dock  .dues  and  wharfage  rates  received  by  them.     Their  net  rated  at  the 
profits  for  the  year  amount  to  890(M.,  after  making  a  fair  allow-  ful|  amount  of 
■ce  in  respect  of  repairs  and  all  other  expences  incidental  to,  ^'^^'^r^flli 
Md  necessary  for,  making  the  property  profitable,  but  without  making  any 
Bolciog  any  deduction  in  respect  of  the  sum  with  which  they  are  deduction  for 
chargeable  to  the  poor-rate,  and  which,  according  to  the  present  the  poor-rate: 
•Nssment,  amounts  to  2225/.     If  the  amount  with  which  thej  I^«W  that  this 
•«  so  chargeable  as  poor's  rates  ought  to  be  deducted,  then  their  JJJ,' J^JI^orth 
Kt  profits  would  only  amount  to  6675/.  or  thereabouts.     The  „^  value" 
I^  Company  are  assessed  as  upon  profits  aipounting  to  8900/.,  could  only  be 
and  not  as  upon  profits  amounting  to  6675/.  only,  no  deduction  the  profits, 
^g  allowed  in  respect  of  the  poor's  rate.  —  Abbott  C.  J.    We  ™^"»  ^^  out- 
«e  ail  of  opinion,  that  the  local  act  is  to  be  construed  by  itself.  ^t"g;^^ 
It  it  probable  that  the  legislature  would  take  into  its  consideration  supposing  other 
^}  the  circumstances  of  the  case,  and  adapt  its  language  to  those  property  to  be  , 
fvcumstances.     There  is  not,  therefore,  any  ground  for  surprise,  rated  at  a  nck- 
«f  we  should  find  property  made  rateable  in  Hull  which  is  not  so  ''®"*'JJj®  E^" 
«l8ewhere.    As  tp  the  case  generally.  Cur.  adv.  vult.     The  jud^-  SJTe  bem^- 
»ent  of  the  Court  was. now  delivered  by  Abbott  C.  J.     Tins  culatedupon" 
*»  an  appeal  against  a  rate  by  the  Hull  Dock  Company.     The  such  a  sum  as 
grotinds  of  appeal   were,   that  some  persons   were   improperly  would,  together 
**>itted,  and  that  a  deduction  ought  to  have  been  made  from  the  ^"^  *«  ™**» 

wm  at  which  the  company  were  rated,  to  the  extent  of  the  poor-  Swxil -L!ll!L» 
*ik4^  ai-  if  •  i''  f^i  .     •     rr  71  •        •     J   Whole  amount 

"ne  they  were  compellable  to  pay.  The  poor-rate  m  Hull  is  raised  of  profits, 
under  an  act  of  parliament  of  the  9  8clO  IV.  3.,  which  directs 
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**^  timt  it  iludl  be  levkd  by  taxation  of  every  inlMbitaat,  aid  of 
^  all  landf ,  houi«a>  tkhes  impiBprJate»  appropriation  of  tidies,  md 
<'  all  sloclfiB  and  estalies  accordtag  to  their  respective  worths  aiMi 
**  valmet ; "  and  the  caies  of  penona  impropeclj  oiaitted  were 
reduced  to  certain  dasMS,  via.  first,  penons  residing  oat  of  H^ 
but  OGGupjring  countiiup-hoiaflee  or  shops  within  the  town  of //stf, 
and  having  stock  in  traae*  by  which  they  made  a  specified  profii; 
secondly,  owners,  or  part  owners  of  ships  registered  at  the  port 
of  HuUt  and  trading  to  and  from  it,  and  making  a  profit  jeiriy, 
though  the  amounts  of  such  profit  did  not  appear,  such  ownen 
being  in  some  instances  resident  in  HuUt  and  in  other  iutaaca 
not ;  and,  thirdly,  a  lessee  of  houses  underlet  by  him  at  n  ad- 
vanced rent,  to  persons  who  were  rated,  but  on  account  of  ^eir 
poverty  were  excused  from  paying  their  rates ;  and  if  any  out 
of  these  three  classes  vras  improperly  omitted,  the  rate  wa»fro 
tanto  wrong.     The  rate  had  originally  omitted  certain  other  per* 
sons  resident  in   Hull,  and  having  stock  in  trade  there  yielding 
profit,  but  it  was  conceded  at  the  Sessions,  that  those  perraii 
ought  to  be  added  to  the  rate,  and  they  were  added  accordingly* 
The  case,  therefore,   as  to  admissions,  is  confined  to  the  three 
sets  of  cases  I  have  mentioned,  and  we  are  of  opinion,  that  the 
first  and  second  classes  were  liable  to  be  rated,  and  were  impn- 
perly  omitted ;  but  that  the  lessee  in  the  third  case  was  not  liabki 
and  that  the  omission,  as  to  him,  was  right.    It  was  urged  opos 
the  argument,  that  though  the  local  act9&10^.3.uieddi£' 
ferent  Tan^^uage  from  the  48  EUm.  c.  2.  yet  that  it  ought  to  be  con- 
strued as  if  langua^  in  both  had  been  the  same ;  but  the  Couit 
intimated  their  opmion  to  the  contrary,  in  the  progress  of  the 
discussion ;  and  they  see  no  reason,  upon  further  considentkia, 
to  change  that  opinion.    The  4d  Eliz*  uses  language  applicahit 
^nerally  to  the  kingdom  at  large.    The  9  &  10  ^.  S.  having  a 
its  view  the  town  of  Hull  only,  would  naturally  suit  its  ezpre^ 
sions  to  the  state  and  circumstances  of  that  place;  and  where  ai 
find  a  deviation  from  the  language  in  the  statute  pf  Elvt*  the 
presumption  is,  that  the  deviation  was  intended,  and  that  a  dif* 
ferent  system  was  thought  better  for  HuUf  and  that  the  language 
proper  for  such  system  was  therefore  used.     We  are,  tberefoi^ 
to  consider  it  the  intention  of  the  statute  9  &  10  JF.  S.,  that  the 
rates  should  be  raised  by  the  taxation  of  every  inhabitant,  and  of 
all  lands,  houses,  ^thes  impropriate,  appropriations  of  tithes  and 
all  stocks  and  estates  within  the  town.    It  was  most  properly 
admitted  by  Mr.  Cckmany   upon  the  argument   that  *<8tocki 
''  and  estates  "  roust  include  all  stock  in  trade  and  personal  pnh 
party.     <<  Stocks  "  could  have  no  other  meaning,  and  *'  estatesi' 
placed  as  it  is  in  the  clause,  must  extend  to  personal  estatea 
This  statute,  therefore,  has  these  two  effective  words,  whkh  art 
not  to  be  found  in  the  statute  of  Eliz,^  and  these  two  words  re 
move  from  this  case  all  distinction  between  residents  and  ood^ 
residents.    Under  the  statute  of  EUz,  there  was  no  word  apph- 
cable  to  personal  property,  and  it  was  only  on  the  ground  of  ha 
being  an  inhabitant  that  any  owner  of  personal  property  cooU  be 
rated  for  that  property,  because  there  wbb  no  word  in  that  statute 
to  include  him,  except  the  word  **  inhabitant."  Under  that  stalul^ 
therefore,  there  was  necessarily  a  distinction  between  resident* 
and  Doa-residents,  because  the  resident  would  be  rateable  fiv^ 


SlCT.7.J       PXR80MS  AND   PBOPBRTT   TO   BE  RATBD.  StJQ 

potoMl^  within  the  place,  the  non-resident  not.    Hie  diatino* 

tinD,  boverer,  under  Uiat  statute,  applied  only  to  those  kinds  of 

fnpatj  ntkath  the  statute  did  not  specify  for  the  ocoufMers  of 

Indi,  houses,  Ac^  and  whatever  the  statute  enumerated  was 

nteable,  whether  he  were   resident   or  noU    In  this  statute, 

H\QW.%  what  was  defective  in  this  respect  in  the  statute  of 

Elk,  is  supplied ;  the  rate  is  to  be,  not  only  upon  every  inhabitant, 

ImtupoB  ail  stocks  and  estates.    Lands,  houses,  and  tithes  are 

sB  rateable,  according  to  the  general  principles  of  rating,  whe^ 

tiler  the  occupier  be  resident  or  not;  and  it  is  impossible  upon 

this  act  to  say,  that  lands  witlun  the  town  shall  be  rated,  but  that     ' 

itocb  and  personalty  within  the  town  shall  not.     The  stodos 

aul  personalty  are  not  rateable  elsewhere,  they  have  all  the  be-' 

Refit  of  the  town,  and  there  can  be  no  reason,  therefore,  why, 

when  tliere  are  words  soficient  to  include  them,  they  should  not  be 

ndoM,    We  are,  therefore,  of  opinion  that  the  stock  in  trade 

nd  tbips  yielding  profit  are  liable  to  be  rated.    It  was  pressed 

ipm  09  in  the  argument  that  as  the  appellants  had  not  made  out 

*lttt  iras  each  shipls  profit,  they  had  not  given  to  the  Sessions  the 

Ktos  of  amendkig  the  rate ;  and  that  the  appeal,  therefore,  as 

<a  the  ships,  could  not  be  supported.   But  besides  that  this  is  ^ 

tfading  the  question  upon  which,  it  is  obvious,  the  Sessions  wished 

^tbe  opinion  of  the  Court,  it  is  founded  upon  the  misapprehen- 

SOD  of  the  duties  of  the  parish  officers,  and  of  an  i^pellant.  Where 

property  is  rateable,  it  is  the  duty  of  the  officers  to  include  it  in 

^  rate,  and  to  take  what  meaas  they  can  to  ascertain  its  value. 

kit  not  for  them  to  omit  it  altogether,  and  to  cast  upon  the  ap* 

peilint  what  is  properly  their  duty,  the  burden  of  proving  its 

^oe.   In  the  case  of  a  single  omission,  the  difficulty  upon  the 

>ff^laot  might  not  be  very  great,  but  where  all  the  property  of 

1  giren  description  is  omitted,  the  difficulty  might  be  excessive. 

Before  the  41  G.3.C.2S.  17.  i^*,  the  omission  of  a  single  individual 

*bo  ought  to  have  been  included,  compel  the  Sessions  to  quash 

Ae  whole  rate ;  and  so  as  he  was  rateable  at  all,  the  extent  to 

vliich  he  was  rateable  was  not  in  question.    Thestat.  41  G.3. 

'^■Pures  the  Sessions  to  amend  or  alter  a  rate  appealed  against 

vitnoQt  quashing  it,  but  with  this  proviso,  that  ir  the  Sessions 

iksll  think  it  necessary  for  the  purpose  of  givine  relief  to  the 

fpeHant  to  quash  the  rate,  they  may  do  so ;  and  when  a  rate 

contains  so  many  omissions  that  it  can  hardly  be  expected  of  an 

Hipellant  that  he  should  have  evidence  to  show  the  extent  to 

)^ch  each  person  omitted  ought  to  be  rated,  and  where  the 

^[■veitigation  before  the  Sessions  would  be  likely  to  exhaust  more 

fnoethan  they  could. reasonably  be  required  to  ^ive  up,  we  think 

it  would  not  be  an  improper  exercise  of  their  discretion  to  quash 

^e  rate,  and  make  the  officers  do  in  the  end  what  they  ought 

to  have  done  in  the  beginning.     Another  answer  is,  that  the  Ses- 

nons  do  not  appear  to  us  to  have*  made  this  a  ground  upon  which 

^  wiish  for  our  opinion.     As  to  the  question  of  the  lessee  whose 

ttder-teaants  have  been  excused  from  poverty,  the  point  was  not 

BiQch  pressed  upon  us  in  the  argument,  and  we  think  the  lessee 

>HK  liable.    The  stat.  9dr  10  JV.  S.  imposes  the  rate,  indeed,  upon 

die  laiids,  &c.  without  mentioning  either  occupier  or  owner ;  but 

^  this  is  a  burden  commonly  foiling  upon  the  occupier  and  rarely 

J^>ed  upon  the  owner,  we  think  the  owner  not  compellable  to 

"ear  it.    xiie  owner  fixes  his  rent  upon  the  supposition  that  this  
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is  his  tenafit*s  burden ;  and,  without  very  clear  words  to  show  tfait 
such  was  the  intention,  we  think  that  we  cannot  make  the  laad^ 
lord  surety  for  the  tenant.     As  to  the  question,  Whether  the  rate 
upon  the  company  should  be  according  to  the  Aill  amount  of  their 
profits,  without  making  any  deduction  for  the  sum  they  are  liahle 
to  pay  for  the  poor-rate  ?  we  think  the  rate  ought  not  to  be  so 
made.    This  property  is  to  be  charged  according  to  its  woitb 
and  Talue,  in  like  manner  and  in  the  same  proportion  as  other 
real  property  is  charged  in  the  same  rate.    It  other  real  pro- 
perty is  charged  only  at  three  fourths,  or  any  other  part  <^  its 
'    value,  after  making  deductions  of  the  same  nature  as  those  which 
have  been  made  in  the  case  of  the  company,  the  company  ought 
to  be  charged  in  the  same  proportion,     if  other  real  property  is 
charged  according  to  the  rack  rent  actually  paid  by  the  occupier, 
and  according  to  a  rent  so  estimated,  where  the'  occupier  is  not 
a  tenant  at  such  rent,  there  will,  even  hi  those  cases,  be  i 
virtual  allowance  in  respect  of  the  poor«>rate,  such  a  rent  behg  m 
reality  a  part  only  of  the  worth  or  value  of  the  land.    The  whole 
worth  or  value  is  made  up  of  what  is  paid  in  rent,  and  what  m 
rates  and  other  outgoings.     Land  intrinsically  worth  40L  a  jttf 
can  only  pay  a  rent  of  SM.,  if  it  is  to  pay  lOl.  per  annum  in  othdf 
ways ;  and  m  estimating  a  rent,  both  landlord  and  tenant  looi^  W 
the  value  of  the  thing  on  the  one  hand,  and  of  the  outgoing 
on  the  other,  and  the  outgoings  must  be  deducted  from  the  valae 
before  the  rent  can  be  properly  fixed.     Whenever,  therefore,  thif 
rate  is  according  to  the  rent,  which  is  generally  the  case,  an  ak* 
lowance  is  virtually  made  for  the  poor-rate,  and  if  this  rate  % 
made  according  to  the  rent,  the  company  should  have  the  allo«h.i 
ance.    The  mmle  of  estimating  the  allowance  is  a  difierent  thiog^ 
That  suggested  in  the  case  is  clearly  wrong ;  for  if  2225/-,  the] 
sent  rate,  is  deducted  from  the  8900/.,  the  rate  upon  GfflSL 
will  leave  part^of  the  rateable  proportion  of  8900».  free  fi^m 
The  allowance  must  be  so  made,  that  the  sum  upon  which 
annual  rates  are  made,  may,  with  the  amount  of  the  rates,  mi 
up  the  8900/.    This  sum,  according  to  the  present  rate,  will 
7120/.,  and  the  sum  to  be  paid  by  the  company  will  be  lit 
The  process  of  calculation  must  be  adapted  to  the  amount  of 
rate ;  it  is  sufficient  for  us  to  propound  the  rule,  leaving  the  pro 
of  calculation  to  others.     Upon  the  whole,  therefore,  all  the 
sons  omitted,  except  the  lessee  of  houses  underlet  by  him,  mi 
be  put  upon  the  rate,  the  rate  payable  by  the  dock  company  mt 
be  reduced  to  1780/.,  and  the  case  must  be  sent  down  to  the  S( 
sions,  that  they  may  introduce  the  proper  sums  if  they  find  it  pra^ 
ticable,  or  that  they  may  quash  the  rate  if  it  be  not.— Order  m 
Sessions  confirming  the  rate  quashed.  !: 

-nie  proprietors  250.  Rex  v.  Trent  and  Mersey  Navigation,  KT.6G.  4. 4 JJ.^"  ^ 
^to^mvT  57.  — The  company  were  assessed  to  the  relief  of  the  poor  of 
agreed  ito^  the  parish  of  C  in  the  sum  of  100/.,  as  occupiers  of  certain^ 
liTer  to  a  canal  lime-stone  quarries  in  that  parish.  On  appeal,  the  Sessions  cos* 
company  yearly  firmed  the  rate,  subject  to  the  opinion  of  this  Court  on  thefoIlow« 
'"^^liS'r  ******  ing  case :  By  articles  of  agreement  made  the  10th  of  April  177W 
^u^M  S^^  between  the  Trent  and  Mersey  navigation  company,  and  T.  G.,  sn^ 
canal  com^y  several  other  persons,  proprietors  of  the  different  lime^tonj 
should  direct,  quarries  at  or  near  C,  according  to  their  respective  estates  aod 
Uieratvof7cf.  interests  in  the  said  lime-stone,  they,  the  proprietors,  agreed  with 
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the  company  yearly,  and  every  year  for  ever  thereafter,  to  deliver  jter  ton,  and  if 
to  the  said  company,  their  successors  or  assigns,  or  to  such  per-  they  should  at 
son  or  persons,  and  at  such  time  and  times  as  the  company  or  •"^  time  ne- 
th«ir  clerk  should  nominate  and  appoint,  such  quantities  of  good  SequantWar*^ 
and  merchantable  lime*stone  ready  got  and  broke  in  the  pits  and  required,  it 
quarries  where  the  same  should  be  got,  as  the  said  company  or  should  be  law- 
their  clerk  or  agent  should  yearly  direct  or  appoint,  at  and  after  ful  to  the 
the  rate  of  7<^  per  ton  for  every  ton  of  such  stone,  each  ton  to  cmnp^yto 
consist  of21  cwr.,  at  120  lbs  to  the  cwt.  (of  which  quantity  notice  up^n  Sflwds' 
vas  to  be  given  before  the  last  day  of  October  in  the  preceding  q^  Ume-stono  * 
year);  and  further,  that  if  they,  their  heirs  or  assigns,  should  at  quarries  of  any 
any  time  thereafter  neglect  or  refuse  to  deliver  such  quantities  as  of  tfaeproprie- 
should  be  required,  it  should  be  lawful  for  the  said  company,  their  ^^  and  to 
successors  or  assigns,  and  such  person  or  persons  as  they  or  their  ™^^i^  of 
clerk  or  agent  should  from  time  to  time  nominate  and  appoint,  to  Ume-stone  as 
enter  into  and  upon  the  lands,  grounds,  or  stone  quarries  of  a)iy  they  should 
of  the  said  proprietors  of  lime-stone,  their  heirs  or  assigns,  and  tUn}^  proper, 
to  get,  take,  atid  carry  away  such  quantities  of  lime-stone  as  they  P»y»ng  2A  per 
should  think  proper  out  of  any  of  the  pits  or  quarries  aforesaid,  ^Jtorgof ^^ 
paying  after  the  rate  oi  2d.  per  ton,  to  be  computed  as  aforesaid  Ume-stone 
ioT  the  same,  (such  stone  to  be  got  in  a  regular  and  proper  man-  quarries  having 
ner,)  which  said  articles  oi'  agreement  were  afterwards  confirmed,  failed  to  supply 
with  additional  regulations,  by  an  act  of  the  16G.3.C.32.    In  ^'^^^J^^t^* 
pursuance  of  the  said  a^eement  and  act  of  parliament,  the  pro-  !!!!^^» '  zf 

•  .  r  *i  'J  •         XT  r  A  j-j  r  company  en- 

pnetors  of  the  said  quarries  of  lime-stone  did  for  some  years  sup-  t^red^  und  con. 
ply  the  appellants  at  Id.  per  ton,  from  certain  quarries  mentioned  tinned  for  more 
in  the  agreement  and  act  of  parliament ;  but  having  subsequently  than  twenty 
■eglected  to  deliver  the  quantity  of  lime-stone  required  according  J""  *®  T*** 
to  the  agreement  and  act  of  parliament,  the  appellants,  in  1795,  and^td^^^ 
by  virtue  of  the  said  agreement,  entered  into  a  part  of  the  land  limestone  at  2d, 
eontaining  the  lime-stone,  called  the  quarter  piece,  in  the  act  of  per  ton :  Held, 
parliament  mentioned,  situate  in  the  respondent  parish,  which  howerer^that 
said  part  of  the  said  land  was  in  the  occupation  of  G.  Woolsicrofl^  ^e  company 
be  being  proprietor  thereof  with  R.  fVoolstcrq/i.    The  appellants  Susi'J^'J^^' 
have  got  the  lime-stone  out  of  1 3  acres  of  the  said  part  of  the  tion,  but  a 
Utfid  called  the  quarter  piece  (the  whole  containing  17  acres,)  and  mere  priyilege, 
still  cantinue  to  get  the  lime-stone  out  of  the  remainder,  paying  and,  conse- 
the  proprietors  at  the  rate  of  2d.  per  ton,  according  to' the  agree-  T*®"**^*  **' 
ment  and  act  of  parliament.     The  appellants  do  not  sell  or  make  ij-jSiJufbe^* 
any   profit  of  any  of  the  said  lime-stone  within   the  respondent  rated  to  the 
pansli*     They  merely  get  the  lime-stone  out  of  a  quarry,  from  poor. 
which  It  is  conveyed  along  a  rail-road  made  for  the  purpose  by 
the  appellants,  to  a  place  called  Froghall,  situate  in  the  parish  of 
King»ey^  where  it  is  sold  to  other  persons,  who  burn  it  into  lime. 
For  ^o^Ecye  time  previous  to  the  time  of  the  rate,  whilst  the  appel- 
lants v^ere  so  getting  the  said  lime-stone,  the  said  G.  fVoohtcroft 
was  in  the  occupation  of  the  surface  of  the  said  part  where  the 
appellants  were  not  actually  working,  and  has  planted  part  of 
the    land  from  which    the  lime-stone  has   been  got.     During 
such    time  also  the  said  G.  fV.  has  been  rated  to  the  relief  of 
the    poor  of  the  respondent  parish  in  respect  of  the  said  part 
of  the  said  land  called  the  quarter  piece,  an4  has  paid  61*  as 
hia  rate  for  the  same,  until  January  1822,  when  his  rate  was 
reduced  to  2/.,  and  a  rate  of  4/.  imposed  upon  the  appellants  in 
retipect  of  their  assessment  for  the  Ume-stofie  quarries  so  worked 
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by  them  under  the  said  ^igreemait.  —  The  Court  desired  that  tiie 
case  might  go  down  to  tlie  Sessions  again  in  order  to  asGertain 
whether  the  company  had  been  in  the  exclusive  occupation  of  ti)e 
quarry.  In  order  to  save  expence,  affidavits  were  filed,  by  which 
It  appeared  that  the  owners  of  the  quarry  having,  in  1796,  failed 
to  niraish  the  company  with  the  stone  required,  they  entered,  and 
had  ever  since  worked  the  quarry  themselves,  paying  ^.  a  ton 
for  the  stone  gotten.  No  other  person  had  ever  worked  or  at- 
tempted to  work  stone  there  except  the  company.  '  These  affidavits 
having  been  commented  upon  by  each  side,  Abbott  C.  J.  nott^ 
gave  judgment.  This  question  came.befbre  the  Court  under  such 
peculiar  circumstances  that  it  was  not  likely  that  any  case  would 
be  found  bearing  nurterially  upon  it.  None  such  has  been  dis- 
covered ;  nor  is  it  probable  that  our  decision  can  form  a  precedent 
for  any  other  case.  The  qnestion  is,  Whether,  under  the  con- 
tract set  outjn  the  case,  and  that  which  has  taken  place  under  it, 
the  company  were  oeeupiers  of  the  quarry  in  respect  of  which 
they  were  rated?  The  contract  is,  that  the  owners  of  the  quarry 
ehall  supply,  at  a  certain  price,  as  much  stone  as  the  company 
think  fit  to  order ;  and  that  if  they  neglect  to  do  so,  the  company 
nmy  enter  and  work  the  stone  for  themselves^  paying  to  the  owners 
a  certain  sum  for  every  t(Hi  so  worked.  The  owners  having 
neglected  to  supply  the  stone  ordered,  the  company  many  yean 
ago  entered,  and  have  ever  since  worked  the  quarry  for  (Jiem- 
aelves ;  and,  in  point  of  fact,  no  one  else  has  ever  got  stone  there. 
But  the  right  of  the  company  was  merely  to  get  there  what  stone 
they  might  think  fit ;  there  was  nothing  in  the  contract  to  prevent 
the  owner  from  giving  to  others  also  the  privilege  of  getting  stone 
in  the  same  quarry.  The  company,  therefore,  had  not  any  soW 
and  exclusive  occupation,  but  a  mere  privilege,  and,  consequently, 
were  not  liable  to  be  rated  to  the  relief  of  the  poor.  —  Order  of  i 
Sessions  quashed.  ] 

The  burgesses        £51.  Rex  v.  Churchill  and  Booth,  M.  T,  6  G.4.  AiB.Sf  C.750. 
of  Noumgham,   ..  c  and  B,  appealed  against  a  pooivrate  for  the  town  and  county 
andtheoccu-     of  the  town  of  M  on  two  grounds:  First,  that  they  were  impro^  \ 
messua^*'**'^    perly  rated  for  certain  lands  of  which  they  were  not  occupiers ;  and 
there,  had,  as      secondly,  that  Other  persons  who  were  occupiers  of  lands  were  not 


such,  for  a         included  in  the  rate.    The  Sessions  amended  the  rate  by  strikiqp 
certain  portion    out  the  names  of  the  appellants  from  the  rate  in  respect  of  tnei 
*^SV*"'  *     ^*"^  ^^  which  they  were  respectively  rated,  and  as  to  all  othcr^ 


a^e  iQto  persons  named  therein  they  confirmed,  the  rate  subject  to  the 

certain  fields,  opinion  of  this  Court  on  the  following  case :  The  town  and  coanty 

and  to  exclude  of  the  town  of  N.  consists  of  the  three  parishes  of  Si.  Mofyt 

during  tiiat  St.  Peter,  and  St.  Nicholas.     In  the  parish  of  St.  Mary  there  are 

^ntf  S  die        ^^^^^  ^®*^®  ^  ^*^^®  ®^  ^*"^  ^^^^  ^^^  ^^^  ^^®^^»  ^^^  ^^?  ^*^^' 
M^'-^eld  that  ^'^^  ^^  meadows  belonging  to  different  persons.    The  land  called 

this  was  a  mere  the  meadows,  consists  of  about  280  acres  to  the  pasturage  and 
right  of  com-  herbage,  of  which  the  burgesses  resident  in  the  said  three  parishes, 
mon  and  not  even  if  they  are  inmates  not  renting  or  holding  any  tenement  or 
rd^ofSe****  hereditament  whatever  are  exclusively  entitled;  and  to  turn  in; 
pj^  three  head  of  large  cattle  each  from  Old  Midsummer^day  to  ( 

Lammae-day,  when  all  the  cattle  are  taken  out  and  the  pastursg^j 
is  laid  to  the  3d  of  October,  when  the  said  burgesses  are  again  exM 
ehisively  entitled  to  turn  in  a  like  number  of  cattle  until  the  ^<»^ 
Fehruary  following,  which  pasturage  and  herbage  is  of  the  vaiua 
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of  Kk.  fier  acre  between  Old  Midsummer  and  Candlenku*  The 
ipumtity  of  land  in  the  s^nd  and  clay  fields  comprises  about  650 
acrei,  /enced  ofF  into  different  sized  closes,  belonging  to  different 
individuals.  The  said  burgesses  resident  in  the  said  three  parishes, 
and  also  the  occupiers  of  ancient  messuages  in  the  said  three 
pirifiheg,  and  who,  as  such  occupiers,  are  severally  rated  to  the 
poor  in  their  respective  parishes  in  respect  of  their  messuages  and 
other  property,  but  not  for  such  common  right  claim,  and  such  of 
them  as  choose,  exercise  the  right  to  turn  in  three  head  of  large 
cattle  from  Old  Lammas^day  to  Old  Martinmas^day  in  every  year, 
during  which  period  neither  the  owner  of  the  freehold  nor  the 
tenants  have,  as  such,  any  right  to  turn  in  cattle  therein,  and  during 
that  period  the  pasturage  and  herbage  of  the  said  fields  are  also 
ofthe  value  of  l6«./?er  acre.  The  several  persons  named  in  the 
notice  of  appeal,  and  who  have  been  duly  served  with  the  same, 
\id  each  of  them  cattle,  some  three,  some  two,  and  some  one,  in 
either  the  fields  or  meadows,  during  some  part  of  the  time  the 
same  were  commonable,  and  at  the  time  of  making  the  said  rate ; 
but  none  of  such  several  persons  were  included  in  the  said  rate  for 
.10  depasturing  their  cattle,  nor  has  it  ever  been  usual  in  the  said  ^ 

pvish  of  St.  Mary  to  rate  the  persons  turning  into  the  fields  and 
nvadows  during  Uie  time  of  their  so  being  open ;  and  the  Court 
of  Sessions  refused  to  quash  or  amend  the  rate  on  account  of  such 
horgesses  and  occupiers  of  ancient  messuages  being  omitted  to  be 
rated,  from  tL<;  impossibility  of  ascertaining  and  rating  the  whole 
of  such  persons  so  turning  into  the  said  fields  and  meadows  for 
their  actual  occupation  and  enjoyment,  there  being  upwards  of 
2000  burgesses  entitled  so  to  turn  ii^  besides  the  occupiers  of 
'  Bany  hundred  messuages,  many  of  whom  exercise  such  rights  in 
I  ^ent  modes  and  at  different  times,  as  by  turning  in  one  or 
i  aore  head  of  cattle  for  a  night  or  a  day,  and  in  other  ways ;  and 
I  there  being  no  coin  small  enough  to  assess  some  of  them,  if  they 
vere  liable  to  be  rated  only  for  their  actual  occupation  and  enjoy- 
neot.  —  Bayley  J.  In  order  to  prove  a  person  hable  to  be  rated, 
it  is  necessary  to  show  that  he  is  an  inhabitant  or  occupier  of  lands, 
^uses,  &c.    The  question  here  is,  whether  the  persons  whose 
i^es  are  alleged  to  have  been  improperly  omitted  out  of  the  rate 
vere  individually  occupiers  of  land.    The  word,  common  is  weU 
kown  to  the  law,  and  Lord  Coke  says,  that  there  are  four  kinds  of 
common  of  pasture ;  common  appendant,  which  is  appendant  to 
^leland;  common  appurtenant,  for  which  one  must  prescribe 
(ina^ue  estate) ;  commou  per  came  de  vicinaget  which  is  but  an 
excuse  for  trespass ;  and  common  in  gross^  which  is  so  called  for 
^  it  appertaineth  to  no  land,  and  must  be  by  writing  or  prescrip- 
tion.   Land  lies  in  livery,  but  a  right  of  common  in  erant*    Does 
that  for  which  it  is  attempted  to  rate  the  burgesses  of  Nottingham 
lie  in  grant  or  in  livery  ?    Each  has  a  right  to  turn  three  cattle 
iipoa  certain  fields  during  a  certain  portion  of  the  year.    It  is 
claimed  by  them  as  burgesses  and  as  occupiers  of  ancient  houses. 
Could  they  be  enfeoffed  of  such  a  privilege  ?  If  not,  it  is.plain, 
that  they  have  no  right  to  the  soil,  but  merely  an  incorporeal 
hereditament,  a  right  of  common  by  prescription,  which  is  not 
niteable.    The  order  of  Sessions  was  therefore  right. — Holroyd  J. 
1  think  that  the  burgesses  cannot  be  rated  in  respect  of  their  right 
to  tarn  cattle  upon  the  lands  in  question.    It  appears  to  me,  that 
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the  rig^t  is  vested  in  the  corporation  for  the  benefit  of  iu  men- 
bers.  A  profit  a  pendre  in  the  soil  of  another  cannot  be  claimed 
by  custom,  except  in  the  case  of  a  copyhold  or  tenant  right, 
where  it  is  claimed  in  the  soil  of  the  lord.  In  other  cases  it  cm 
only  be  claimed  by  grant  or  prescription ;  now  the  burgesKi  in 
this  cannot  take  as  a  corporation,  and  cannot  prescribe  for  the 
right  in  themselves  according  to  the  cases  of  MtUor  t.  Spo^e- 
(a)lSaund.3S9.  man.  (a)     Supposing,  therefore,  that  there  was  a  possession  in  ht 

of  those  fields,  so  that  trespass  might  have  been  maintained  dtber 
by  the  corporation  or  the  burgesses,  I  think  it.  must  have  been 
by  the  corporation.  But  this  appears  to  me  a  mere  incorporeal 
right,  and  not  within  any  of  the  words  in  the  statute  ^%Bvuci, 
Land  to  which  a  right  of  common  is  attached,  may,  on  that  ac- 
count be  rated  at  a  higher  value,  but  the  right  of  connnon  ii  Mt 
rateable  per  se.  —  Littledale  J.  I  think  that  the  bargesia 
could  not,  as  individuals,  be  rated.  They  had  a  mere  right  tf 
common,  and,  according  to  the  decided  cases,  that  is  not  the  soft* 
ject  of  rating.  It  is  said  that  the  exclusive  pasturage  gave  theft 
the  exclusive  interest.  I  think  it  had  not  that  effect,  and  thst  tbqf 
could  not  maintain  trespass,  as  persons  having  the  prmamteslwnttu 
The  right  enjoyed  by  these  burgesses  could  only  be  claimed  hf 
prescription  in  the  name  of  the  corporation.  According  to  Om» 
Dig*  Prescription^  (H.)  there  may  be  a  prescription  for  sole  aoi 
several  pasture,  so  as  to  exclude  the  owner  of  the  soil,  as  appcsri 
(^)8Saimd.S24.  also  by  Hoskins  v.  Robins  (6),  and  under  such  circumstances  the 

persons  enjoying  the  right  may  grant  it  to  oth^s.    But  in  this 

case  no  such  grant  to  others  could  be  made  by  the  burgesses:  thi 

exclusive  right  was  in  the  xorporation,  and  they  had  it  but  forf 

limited  time,  and  could  only  take  it  by  grant  or  prescription.    T 

burgesses  could  not  take  it  by  either  of  those  modes,  which  dii 

that  they  had  a  mere  privilege  of  turning  on  cattle*  in  respect  i 

which  they  were  not  rateable.    The  order  of  Sessions  must  ' 

fore  be  confirmed.  —  Order  of  Sessidhs  confirmed. 

By  an  act  of  252.   Rex  v.  Brighton    Gas-light    Company,    E.  T.   7  G.H 

parliamenui^      SR.SfC.  466.-  Upon  an  appeal  against  a  rate  for  the  relief  of  di 

estab^eJfor    P*^^'  ^^  *^®  parish  of  B.,  made  upon  the  Brighton  Gas  Compg 

tbe  lighting  the  of  the  sum  of  6l»f  for  and  in  respect  of  the  mains  or  pipes^  sol 

town  of  B.         other  apparatus  for  the  conveyance  of  gas  belonging  to  tb0 

^^  P^,*"^      company^  situate,  being,  and  ^xed  in  the  ground  in  the  parish  4 

SotS*iH&     ^'^  ^®  ^^^^^  ^^  Quarter  Sessions  confirmed  tlie  rate,  subject  tl 

thro^eDtof     ^®  opinion  of  this  Court  on  the  following  case:   The  compasj 

certain  com.       was  established  by  statute  58  G.  S.  c.  37.,  entituled  **  An  Act  te 

xninionerii         **  lighting  with  gas  the  town  of  B„  in  the  county  of  jS./'  whin 

(appointed         fg  declared  a  public  act.    The  buildings  and  manufactory  sre  il 

under  another  .-^_-  o 


act 

ment 

Ughtingand        ©^er.     ine  gas    

paving  the  town  the  profits  of  the  manufactory  arise  from  the  sale  of  gss  ana 

of  B.)  to  break  cokci  of  which  the  gas  is  conveyed  in  mains  or  pipes,  snd  tbe 

iirthe  atr^^f  ^"^®  "^  profit  but  by  conveying  gas.  They  are  worth  860t  ptf 
B.  The  com-  annum,  at  the  least,  to  any  person  who  could  use  them  fortM 
pany  having  ao  purpose ;  imd  it  was  further  proved,  by  the  testimony  of  a  mi^ 
laid  their  pipes  ©ess,  that  he  would  be  willing  to  give  400/.  per  annum  forthcffi 
for  the  purpose   taking;  all  chances,  both  at  law  and  in  fact,  as  to  the  mode  in  which 

14 
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lieafght  employ  them ;  Init  tbath^  formed  his  calculafion  upon  a  of  conveying 
moral  certainty  of  being  able  to  employ  them  forxonveying  gas.  ^^  g*>  ^«|« 
Tkeexpence  of  putting  them  down  amounted  to  10,0001.,  or  ^i^***5i^**" 
opvsnb,  and  the.  sum  of  40/.  per  annum  at  which  the  mains  or  « i^^^^ct^fthe 
pipei  are  assessed,  is  a  ninth   pan  of  the  estimated  value  of  land  occupied 
S0OL;  that  being  the  proportion  in  which  other  rateable  property  by  their  pipes, 
at  j9.  is  rated.     Personal  property  is  not  rated  in  B. — Baylet  J.  and  to  the  ex- 
To  oiake  property  rateable  it  must  come  within  Che  words  of  the  *•"'  ^J^ 
rtHutc  4S  Jg/».    The  only  question  in  this  case  is,  Whether  the  o/u^^d  in* 
eaoptDy<;an  be  deemed  occupiers  of  land,  and  to  the  extent  to  consequence  of 
fbich  they  are  rated  ?    The  company  are  empowered  by  an  act  of  its  being  used 
tbe  58  0.3.,  with,  the  consent  of  the  commissioners  for  paving  by  them  for  the 
aid  lighting  the  town  of  B^  to  break  up  the  soil  of  the  strecte  PUTw^^f «»»- 
tnd  raads,  dig  and  sink  trenches,  and  lay  pipes,  and  to  alter  the  ^^"^  "•  *f^ 
poadoD  of,  and  to  repair  and  relay  such  pipes.    If  it  were  doubt* 
Aii  ffi  this  case,  whether  the  pipes  constituted  part  of  the  free^ 
httU,  the  company  would,  at  all  events,  be  liable  to  be  rated  for 
SI  occupation  way ;  but  I  think  that  we  may  collect  from  the 
MK^  that  the  pipes  are  fixed  in  the  soil ;  and,  if  so,  then  Rex  v. 
Tk  Corporation  of  Bath  (a)  establishes  that  they  are  to  be  (a]^iiie,pLi04. 
famed  occupiers  of  that  land  in  which  the  pipes  are  fixed.    Rex 
T*Ijb  Rochdale  Waier-morki  Company  (b)\  and  Rexs.  The  Bir^  (6)^fite,pLi05. 
m^kam  Gat  Company  (c),  establisnes' the  same  principle.   In  Uuk  ic)Anie,ph245. 
later  case,  part  of  the  apparatus  used  for  the  manufacture  of 
gv  and  coke  was  affixed  to  the  freehold,  and  part  was  not,  and 
it  was  held,  that  the  company  were  h'able  to  be  rated  to  the 
ttteot  of  their  occupation  of  land,  and  that  the  branches  and 
ppes  were  to  be  considered  part  and  parcel  of  the  land.    In  the 
ttM  of  a  canal,  the  proprietors  are  rateable,  not  only  in  the 
pah  where  the  tolls  are  collected,  but  in  each  parish  where 
■ey  occupy  land  for  the  purposes  of  their  canal.     In  many  acta 
tf  parliament,  authorizing  the  making  of  a  canal,  it  is  provided,- 
^  the  company  shall  not  be  rated  at  a  higher  rate  than  the 
iijoimng  land ;  butif  there  be  no  such  provision,  then  they  must 
h(  mtA  in  respect  of  the  value  which  the  land  has  acquired, 
^  its  having  been  used  for  the  purposes  of  the  canal.    There 
vsasttch  pfovision  in  this  case ;  and  as  the  pipes  are  laid  down 
^  as  to  become  part  and  parcel  of  the  lana  for  the  time  they 
"^nam,  they  thereby  improve  the  value  of  the  land  in  the  same 
»uner  as  buildings  erected  upon  the  land,  and  the  whole  must 
k  nted  accordingly.    I  entertained  some  doubt  at  one  time, 
vhether  the  right  of  the  company  to  remove  the  pipes  might  not 
P'cviDt  their  being  rateable  in  respect  of  the  increased  value  of 
^eJand;  but  upon  reflection,  it  appears  to  me,  that  that  makes 
no  difierence,  because  they  must  be  rateable  upon  the  same 
prindfto  as  buildings  are,  whioh  may  be  removed  at  the  end  of 
^  torn.    There  are  cases  which,  in  principle,  are  similar  to  the 
Present    Thus,  a  person  who  had  the'exclusive  occupation  of  a 
*^goii«way,  and  nut  a  mere  right  of  passage,  has  been  held  to 
be  rateable.    Upon  these  erounds  I  am  of  opinion,  that  this  pro« 
P^  is  rateable.    Secondly,  that  it  is  rateable  to  the  extent  of 
^  value  of  that  which  for  the  time  constitutes  part  of  the  free- 
ly   Thirdly,  I  am  of  opinion,  that  the  rate  is  properly  made 
^  B.  sad  not  m  R^^  because  the  rate  must  be  upon  the  land 
<^upied  by  the  company,  and  here  the  land  occupied  is  in  the 
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parish  of  J9.  —  Holrotd  J.  I  am  of  omtuoD,  that  the  Gas  Cini- 
pan  J  are  liable  to  be  rated  in  respect  or  this  property,  and  thai 
they  are  liable  to  be  rated  in  respect  of  the  increased  valae  of 
the  land.  The  first  point  is  decided  by  many  cases  which  aie 
similar  in  principle  to  the  present.  In  one  case  it  was  held,  that 
a  weighing  madiine  affixed  to  a  building  was  liable  to  be  rated, 
on  the  ground  that  the  land  and  building  constituted  one  entire 
*  thing,  and  that  the  house  was  much  more  valaable  from  the  ma- 
chine being  appurtenant  thereto.  Eex  ▼•  Si.  Miehadsy  Ghuo' 
{a)Anie,^\.i80.  ier.  (a)    In  another  case  it  was  held,  that -where  a  cardingHondiine 

was  demised  with  a  building,  but  not  fixed  to  it,  but  forming  one 

entire  subject,  the  rate  bemg  on  the  building,  that  was  pn^peiiy 

rated  for  the  entire  profits,  the  house  acquiring  a  greater  value 

(b)Jfae,pLi86.  from  the  use  to  which  it  was  put,    Rexv.  Hogg. {6)   I  think, 

therefore,  that  so  long  as  the  company  used  the  land  for  the  pur- 
pose of  dieir  pipes  they  are  rateable,  for  they  have  the  exclative 
occupation  of  that  part  of  the  land  in  which  their  pipes  lie;  aod 
that  they  are  rateable  for  tiie  entire  profits  of  that  land,  part  of 
them  arising  from  the  gas  pipes  placed  in  the  land. — Lims* 
DALE  J.  The  rate  must  be  upon  the  land.  Here,  the  pipes  being 
fixed  to  the  land,  the  land  and  pipes  are  to  be  considered  as  one 
entire  thing.  The  only  difficulty  in  the  case  is,  whether  the  com* 
pany  are  to  be  considered  as  occupiers  of  land.  They  are  an* 
thorised,  with  the  consent  of  the  commissionera  mentioned  in  tbe 
act  of  parliament,  to  bfeak  the  soil  for  the  purpose  of  lajiag 
(c}5B.&A.Goa  their  pipes.     Now,  in  Dy$on  t.  CoUoek  (c)  it  was  held,  thst  the 

contractora  for  making  a  navigable  canal  having,  with  the  per* 

mission  of  the  owner  of  the  soil,  erected  a  dam  of  earth  anJ 

wood  upon  his  close  across  a  stream  there  for  the  pnrposerf 

completmg  their  work,  had  a  possession  sufficient  to  entitle  them 

to  maintain  trespass  against  a  wrong  doer.     This  is  an  anthoritf  Is 

show,  that  the  company  were  virtually  in  the  occupation  of  tfam 

land,  and  being  in  the  exclusive  occupation  of  that  portion  of  dm 

land  in  which  dieir  pipes  lay,  they  are  rateable«rithin  the  principlei 

laid  down  in  Rex  v.  The  Corparaiion  of  Bath^  and  Res  ?.  TAr 

Rochdale  Water^voorks  Company.  •—  Orcier  of  Sessions  confirmed* 

By  a  cmnal  act        25S.  Rex  v.  St.  Peter  the  Great,  E.T.7GM6  B.Sf^  C.  473.-Oa 

of  the  SI  O.  s.     the  4th  June  1825  the  churchwardens  and  overseers  of  the  poor  of 

^'  ^^iiilted'*      ^^®  P"'*^  ®^  ^'  f^^^  ^^  Great,  in  the  county  of  fVorcetter,  msde 

that  ^eram-      *  ^^  ^^^  ^^®  relief  of  the  poor,  in  which  the  company  of  proprie- 

pany  shoald  be   ^^^  o^  the  Worcester  and  Birmingham  Canal  Company  were  rated 

rated  to  all         for  land,  for  wharfs,  basin,  war^ouses,  engine-house,  lock-homei 

parochial  taxef    gardens,  and  premises,  and  for  tolls  and  profits  arising  therefiooi 

'HJri^  ^      ^^^'  **•  5rf.— Upon  appeal  the  Court  of  Quarter  Sessions  amemtod 

InAe'lSmi    '    ^^®  ™^®  ^y  reducing  the  sum  of  1 IL  4*.  5d.  to  the  sum  of  14#.  Oi*. 

proportion  as      ^"^  confirmed  the  rate  so  amended,  subject  to  the  opink>D  of  thi 

other  lands         Court,  on  the  followmg  case :  By  an  act  31  G.  3.  it  is  enacted 

lying  near  the     That  the  said  company  of  proprietors  shall  from  time  to  tiine  b( 

sMoe^ould       rated  to  all  parliamentary  and  parochial  taxes  and  assessments,  f« 

as  Senme        ^^^  ^"  respect  of  the  lands  ana  grounds  to  be  purchased  or  takoi 

lands  would  be    <^^  ^'  warehouses  or  other  buH^ogs  to  be  erected  by  the  said  coca 

rateable  in  case    pany  of  proprietors,  in  pursuance  of  this  act,  in  the  same  proportioai 

the  same  were     as  Other  lands,  grounds,  and  buildings,  lying  near  the  same,  are  m 

the  propaty  of   ghall  be  rated;  and  as  the  same  lands,  grounds,  and  buildings,  so u 

thdrwrtural"     ^^  purchased  or  taken  and  erected,  would  be  rateable  in  ca«e  the 
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were  the  properly  of  individuals  in  their  natural  capacity.  ci{Mcttf.   By « 
Aid  by  an  act  of  the  38G.3.9  for  amending  and  enlarging  the  Mib»!queiitact 
powers  of  the  81  G.3.,  after  reciting  that  the  said  last-mentioned  f^^f^^'^ 
met  bad,  in  some  respects,  been  found  defective,  and  the  exercise  of  ^„  ^acte4 
sooie  of  the  powers  and  provisions  thereof  as  therein  directed,  in<-  that  the  com- 
eonvenient,  it  is  enacted,  that  the  said  company  of  proprietors  shall  pany  should  be 
from  time  to  time  be  rated  to  all  parliamentary  and  parochial  taxes,  '**«<}  to  all  p»- 
fstes,  and  assessments,  for  and  in  respect  of  lands  and  heredita*  !!!^^^aL''^ 
meots  taken  and  used  bv  the  said  company,  for  the  purposes  of  the  D^ISsused  by 
said  navigation ;  and  all  warehouses  and  other  buildings  erected  or  them  for  the 
to  be  erected  thereon  by  the  said  company  of  proprietors,  by  purpoMs  of  the 
virtue  of  the  said  act,  and  of  this  present  act  in  the  same  proper-  wld  navig^ioo, 
dons  as  other  lands,  grounds,  and  buildings  adjoining  or  lying  near  ^^  o|l^\i 
the  said  canal,  are  or  shall  be  rated ;  but  it  shall  be  lawful  fdr  the  said  ottorUnds  snd 
conpny  to  agree  with  any  owner  or  owners  of  any  lands  or  here-  buildingi 
ditaments  of  sufficient  yearly  value  adjoining  or  lying  near  to  the  ad^ning  or 
faods  or  hereditaments,  to  faie  purchased  or  taken  for  the  purpose  ^7"*S  "^^ 
«f  the  said  navigation,  for  an  exemption  from  all  rates  and  taxes,  ^^."^  it*^ 
in  respect  of  such  last- mentioned  lands  and  hereditaments,  and  for  ^^^  farther 
chsrgiog  the  same  upon  the  adjoining  lands  and  hereditaments  of  enacted,  that  it 
s«ch  person  or  persons,  and  in  all  such  cases  all  the  parochial  and  should  be  law* 
other  taxes,  rates,  charges,  and  assessments  which  might  be  there-  ^^  ^^  ^ 
mher  charged  upon  or  payable  in  respect  of  thelands  or  hereditaments  co™P*°7^ 
CO  be  so  purchased  or  taken  for  the  purposes  of  the  said  navigation^  owuCT^f  hmdbi 
sbail  be  rated  and  charged  upon  such  adjoining  lands,  and  upon  the  adjoiiiiiig  their 
owners  and  occupiers  thereof;  and  the  lands  and  hereditaments  to  lands,  taken  for 
be  purchased  for  the  purpose  of  the  said  navigation  shall  be  ex-  the  purpose  of 
empted  and  discharged  therefrom.     And  it  is  in  the  same  act  fur-  ^^jjl^  fi^][^ 
tfaer  enacted,  lliat  all  parochial  rates  and  assessments,  which  shall  ^^iptioa 
or  ooay  at  any  time  be  laid,  assessed,  or  imposed  upon  the  rates  and  from  all  rates 
personal  estate  of  the  company  of  proprietors,  shall  be  laid,  assessed,  and  taxes  in 
-or  impoaed  in  each  parish,  township,  hamlet,  or  place  respectiye)y»  [^"P^  of  such 
in  proportion  to  the  length  of  the  said  canal  in  each  respective  ^HJlj^  the 
parish,  township,  hamlet,  or  place,  and  not  otherwise.   And  also  in  game  uj^n  tfie 
the  same  act  it  is  enacted.  That  Uie  said  act  of  the  SI  G.3.,  and  adjoining  lands 
all  and  every  the  clauses,  articles,  provisions,  matters,  and  things  of  suchperKms, 
<bereia  contained,  (except  such  and  so  many  of  them,  or  such  **^  ^^'^  ^"^ 
parts  thereof  as  are  altered,  varied,  explained,  or  amended  by  this  ^iStesT"*" 
acty)  shall  extend  and  be  applicable  to  the  present  act,  and  the  „^|^^  ^^ 
powers,  provisions,  and  directions  hereof,  in  so  far  as  the  same  are  which  might  be 
compatible  herewith.     The  question  for  the  opinion  of  the  Court  thereafter 

Whether  the  land  used  for  the  canal  was  to  be  assessed  at  charged  upon. 


the  saoie  rate  as  the  adjacent  lands ;  or  whether  the  profits  derived  J[J^*^?the 

£10111  the  tolls  were  to  be  included  in  the  rateable  value  ?  If  the  b^irso^tak^ 

Court  should  be  of  opinion  that  the  land  so  used  is  to  be  assessed  for  the  purposes 

at  the  same  rate  as  the  adjacent  lands,  then  the  rate  was  to  stand  of  the  ssid  na^ 

as  amended  by  the  Court  of  Quarter  Sessions ;  but  if  the  Court  ligation  should 


of  opinion  that  the  profits  derived  from  the  tolls  were  to  be  ^^Jl^^n 
included  in  the  rateable  value  then  the  rate  was  to  be  amended,  tuch  lu^^ng 
hj   inserting  the  sum   of  11/.  4«.  6d,f  instead   of  14ir.  O^d, —  lands,  and  upon 
BATI.SY  J. '  This  case  is  perfectly  clear ;    it  is  in  effect  de*  the  owners  and 
cided   by  The  King  v.  The  Grand  Junctim  Canal  Company  (a);  occupiers  there- 
ilex  V.  St.  Mary,  Leicester,  (b)  These  cases  establish  this  principle,  ^;,^o/5!^8 

(a)  AnUt  pi.  240.  (ft)  pott,  tU.  pi.  791  i 
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Where  a  poor- 
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tbi^i  anl^s  there  h  some  ckmse  of  exemptiaa  m  the  act  of  prib-  | 
meotf  land  taken  for  the  purpose  of  a  canal  witt  be  rateable,  agt  : 
according  to  the  value  of  the  land  when  it  was  taken  for  the  ^w> 
poses  of  the  canal,  but  according  to  that  valae  ;irhich  it  has  acqoiicd 
from  its  having  been  used  for  the  purposes  of  the  cnal.  Bit 
canals  are  supposed  to  be  of  public  benent,  and«  therefore,  toowtf 
the  acts  of  parliament  tinder  the  authority  of  which  canals  liaTe 
been  made,  have  clauses  of  exemption,  so  as  to  leave  land  apes 
the  same  footing,  in  this  respect,  as  it  was  when  it  wis  fint 
taken  for  the  purposes  of  the  canal.     It  is  oooceded  the  lia- 
guage  of  Si  G.  3.  is  not  distinguishable  from  that  of  S4(ir.S.iD 
the  case  of  The  King  v.  The  Grand  Junction   Canal  CMpsiy> 
It  has  been  argued,  that  the  true  construction  of  this  chose 
is  that  die  rates  are  to  be  equally  bid  upon  all  the  prspoiy 
sissessed,  and  that  it  is  only  confirmatory  of  the  commoa  law  ia 
that  respect ;    but,  in  construing  acts  of   parliament,  ve  aie 
bound  to  give  .statuteable  effect   to  the  words  used  in  thai; 
and  so  construing  them,  I  think   the   effect  of  that  clause  a 
to  exempt  the  company  from  being  rated  in  respect  of  the » 
creased  value  of  the  land,  derived  from  its  having  been  vuA 
for  the  purposes  of  the  canal.    But  it  is  said  that  the  77th  sedasa 
of  the  SI  G.  S.  is  virtually  repealed  by  the  20th  sectisn  <f  tb 
38  G,S^  and  that  the  latter  statute  places  the  company  in  the  ssme 
situation  as  if  the  former  act  had  not  passed,  and  makes  Isad  taken 
for  the  purpose  of  the  canal  liable  So  be  rated  ac<»>rding  to  its 
increased  value.    Now,  if  the  legislature  had  intended  to  repeal 
that  clause  by  the  S8G.9.,  it  would  have  been  very  easy  to  hare 
dcme  80  by  a  clause,  stating  specifically  that  lands  taken  for  At 
purposes  of  the  canal  should  be  rated  according  to  their  prow 
value.    It  may  fairly  be  concluded,  that  if  the  legislature  had  cm^ 
templated  any  change  of  purpose  in  this  respect,  they  would  ha* 
expressed    that  intention   in   clear  and  unambiguous  Isoguaaa 
It  seems  to  me,  that  the  latter  part  of  the  20ith  aection  of  m 
d8  G.S.  puts  this  beyond  all  doubt.    It  gives  power  to  the  ctt4 
company  to  make  specific  bargains  for  the  purchase  of  lands  * 
empt  from  rates,  and  to  shift  the  rates  of  landa  taken  by  the  cop 
pany,  and  to  place  them  upon  certain  other  lands  in  the  hands  of  i» 
ditidual  proprietors.  In  that  case  the  value,  at  the  time  of  the  oH 
must  remain  the  rateable  value,  and  there  is  no  reason  for  suppsi^ 
ing  that  a  different  rate  would  be  payable  if  the  company  made  as 
such  bargain.  —  Order  of  Sessions  confirmed. 

25*.  Rex  V.  Coke,  T.  T.  7G.4.  &  B.  S(  C.  797 Upon  anip" 

peal  by  T.  W.  Coke,  Esq.  against  a  rate  for  the  relief  of  the  psor 
of  the  parish  oi  Lydd^  the  Sessions  confirmed  the  rate,  subject  ti 
the  opmion  of  this  Court  aai  the  following  case :  By  letters  ps^ 
tent,  dated  the  28th  June,  13G.2.,  that  King  granted  to  Tho»» 
Lord  L'oveUf  his  executors,  &c.,  all  that  the  lighthouse  at  or  netf 
DungenesSf  in  the  county  of  Kentj  and  free  leave,  licence,  P^*^ 
and  authority  to  maintain,  continue,  and  renew  the  same  w 
lights,  to  lie  continually  burning  therein  in  the  night-season,  irs0 
time  to  time,  and  (if  need  were)  to  alter,  remove,  and  change  the 
same,  and  to  rebuild  another  at  any  place  near  the  same,  by  ths 
advice  or  direction  of  the  masters,  wardens,  and  asaistaots  of  tlv 
Trinity  House,  of  Deptford  Strond,  for  the  time  being,  and  sues 
lighthouse  so  rebuilt  to  remain,  continue,  and  renew  with  ligh^ 
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tt  be  eeatifHiaUj  burning  therein  in  the  nightHieasoDy  in  such  pcinb,  but  tlis 
BMimer  as  might  be  for  the  safety  and  direction  of  the  traders  that  dudes  were 
iB^:  and  for  defraying  the  necessary  charges  in  maintaining,  coU«»»doutof 
fisstiniiiBgy  altering,  renewing,  removing,  and  changing,  or  rebuild-  HeldM^' 
ing  the  8ame>  the  King  did  thereby  grant,  that  during  the  term  of  tftww  diuiet  did 
yesnlheroinafber  granted  the  said  Thomas  Lord  LoveUf  his  exe*  not  constitute 
eutorS)  &c«  should  and  might  collect  and  receive  to  his  and  their  part  of  the  so- 
oni  proper  use,  towards  Uie  charges  aforesaid,  ld»  by  the  ton  ^l^'Tf"'^^  ^ 
from  ail  merchants,  masters,  or  owners  of  all  ships,  hoys,  and  i^dtJhCTetlia 
imks,  passing  by  the  said  lighthouse,  outward  bound,  and  the  light  was 
ame  inward  bound,  and  the  same  from  strangers  as  often  as  they  placed,  and 
iboidd  pass  by  the  lighthouse,  for  60  years  from  the  24th  June  ^^^  ^<^  ntetr 
1788,  subject  to  the  yearly  rent  of  61. 13<.  4^.,  payable  to  the  »»»letothe 
€rown  half-yearly.    The  letters  patent  then  provided  for  the  col-  '^^'^* 
kctioD  of  the  tolls,  and  that  no  other  person  should  erect  any 
i^ouse  within  five  miles  of  Dung^ness.    All  the  estate  and 
iDtotst,  under  the  said  letters  patent,  are  and  have  for  many  yean 

Sbeen  vested  in  the  appellant  Mr*  Coke.    The  lighthouse  and 
ts  sre  kept  up  at  his  expence,  and  a  person  paid  and  employed 
bjrliim  resides  in  the  lighthouse,  for  the  purpose  of  attending,  and 
attends  the  lights.    The  duties  or  contribution-monies  are  collected 
St  the  various  ports  of  arrival  and  departure  of  ships  passing  the   , 
ligiitlioase,  by  persons  paid  and  employed  by  Mr.  Coke.    There  is 
mt  iny  port  or  any  custom-house  within  the  town,  liberty,  or  parish 
^  Lfidf  nor  have  anv  duties  or  contribution-money  ever  been 
collected  within  the  said  town,  liberty,  or  parish ;  nor  do  any  of 
Ikihips,  in  respe<5t  of  which  the  duties  or  contribution-money  are 
yud,  come  within  the  said  town,  liberty,  or  parish,  but  the  same 
Jus  up  and  down  the  channel  in  front  of  the  said  parish  and  light- 
we,  in  the  open  sea,  at  different  distances  from  the  shore,  along 
AhJcb  the  said  parish  extends  eight  miles  and  upwards,  the  light- 
koQie  standing  on  the  sea-shore,  above  high-water  mark,  and 
vithm  the  said  parish.    The  annual  value  of  the  lighthouse, 
Uependently  of  the  duties  or  contribution-money,  would  be  4/. 
Hr.  CiAe  does  not  reside  or  inhabit  within  the  town,  liberty,  or 
pBuh  of  Lydd%  nor  occupy  or  possess  any  property  within  the 
^9  liberty,  or  parish,  in  any  manner  whatever,  except  as  afore- 
i>d.   Personal  property,  stock  in  trade,  or  the  profits  of  manu- 
fcctories,  never  have  been  rated  in  the  parish  of  Lydd^  nor  are 
^tteoed  by  the  rate  in  question,  up  to  the  time  of  making  which 
^  lighthouse  bad  been  rated  as  a  cottage  only,  at  the  sum  of  40^., 
^  the  duties  or  contribution-money  had  never  been  rated  or 
*^  into  account  in  making  the  rate.    The  rate  in  question  was 
*Mfe  on  the  2d  of  April  1825,  and  Mr.  Coke  was  rated  therein  as 
''tbe  occupier  of  the  lighthouse,  with  the  duties  or  contribution- 
** money  in  respect  of  ships,  hoys,  and  barks  passing  by  the  same;" 
tke  anoual  value  of  the  same  being  stated  to  be  2250/.    The  duties 
^  coQtribution-money,  yearly  collected  for  Mr.  Coke^.  under  the 
lbove«meBtioned  letters  patent,  amount  to  the  sum  assessed  in  the 
^  over  and  above  the  expence  of  keeping  up  the  lighthouse  and 
^ts.— -BATtEY  J.  It  seems  to  me  that  this  house  is  rateable, 
"^t  that  the  rate  to  the  extent  to  which  the  parties  are  desirous  of  ' 

c>rryiQg  it  cannot  be  supported.  The  rate  is  upon  the  lighthouse, 
*uh  the  duties  or  contribution-money  in  respect  of  ships,  hoys, 
^  barks  passing  by  the  same.    To  make  the  defendant  rateable 
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to  the  fM  extent  of  SOOtf.  a  year,  it  mtttt  be  shown  that  he  cemv 
within  the  words  of  the  stat.  4S  Eliz*f  and  is  the  occupier  of  tiioiM 
or  land  of  that  annual  value.  The  authorities  citea  ia  the  cdoie 
of  the  argument  are  distinguishable  from  the  present  eaie,  exocpl 

(a)AniefP\.l66.  the  two  cases  Rex  v.  Reb(^(a)  and  Rex  ▼.  Tynem<mtH(h),  where 

(h)Anie,p\.'Z25.  it  was  expressly  decided  that  the  tolls  of  a  lighthouse  were  net 

rateable.  A  considerable  time  elapsed  between  the  dednoDf  in 
those  cases.  And  where  there  has  been  one  uniform  coane  ai 
proceeding,  as  to  property  of  this  description,  for  a  very  comkier- 
able  period  of  time,  we  ought  not  to  introduce  any  alteraties, 
unless  it  be  founded  upon  sound  legal  principles.  The  privilq^ 
of  erecting  lighthouses  was,  I  apprehend,  originally  in  the  Cnmu, 
I  believe  it  was  afterwards  vested  in  the  Trinity  House.  The 
tolls  are  contributed  by  the  proprietors  of  ships,  and  if  the  (omaef 
money,  which  they  from  time  to  time  pay,  be  properly  proporliooedy 
they  will  contribute  a  sum  sufficient  to  remunerate  the  profMrieUv 
for  the  expence  of  keeping  up  the  lighthouse,  and  to  leave  a  bmh 
derate  and  reasonable  profit  for  the  trouble  of  renewing  the  light 
If  the  proprietor  of  the  lighthouse  be  rateable  to  the  poor,  die 
contribution  which  he  will  expect  from  the  proprietors  of  skip! 
must  be  proportionably  larger,  and  tlvy  in  reality  will  pay  the  nte^ 
which  will  therefore  become  a  burthen  upon  commerce.   In  Bi* 

(c)^fi/tf,pl.226.  V.  Sir  A.  Macdonald  and  others  {c)  the  rate  was  upon  the  lock,  and 

the  defendants  were  rated  as  occupiers,  in  respect  of  the  oie  of 
the  land  which  they  had  in  the  parish,  for  the  lock-does  were  pay* 
able  in  respect  of  the  use  of  the  lock,  which  itself  formed  part  and 

{d)AnUyp\,\\Q.  parcel  of  the  land.     In  Rex  v.  The  Oxford  Canal  ComjMny{i\  tkt 

company  were  rated  as  the  occupiers  of  the  iotoing'path  land,  afli 
that  part  of  the  canal  lying  witnin  the  parish  of  Soto.  The  nie 
was  specifically  upon  the  land.  The  proprietors  of  the  caoal  weif 
occupiers  of  the  land,  and  it  was  in  respect  of  that  occupation  aal 
that  only  that  they  were  chargeable.  The  decision  of  the  Cooil 
was,  that  the  canal  company  were  liable  to  contribute  to  the  panik 
of  iSoto,  in  respect  of  the  use  of  the  land  in  that  parish.    iZerV. 

(e)Ante,pL23S.  Bradford {e)  is  very  different  from  the  present  case.    There  the 

defendant  was  assessed  as  the  occupier  of  a  canteen.  Th^  connM* 
sioners  for  the  afiairs  of  barracks  demised  to  Bradford  a  caote^ 
in  Hvthe  barracks,  to  hold  for  one  yefU",  provided  the  banw 
should  be  so  long  held  by  government  and  used  as  a  barracks 
Bradford  was  to  pay  for  the  same  the  rent  of  15^  for  the  caateoi 
and  buildings,  and  the  further  sum  of  510^.  for  the  privilege  > 
using  the  same  as  a  canteen,  and  selling  therein  liquors  and  other 
articles  legally  sold  by  suttlers,  and  there  was  a  power  d  distrc* 
for  the  aggregate  amount.  It  was  held,  that  the  canteen  was  rate- 
able for  the  entire  value  o^  the  house  and  privilege,  that  being  a 
profit  appurtenant  to  the  tenement,  arising  from  its  local  situanoflf 
and  Bradford  being  the  occupier  of  a  tenement  of  that  valae.  ^ 

(g)-i>ae,pl.28l.  Rex  V.  The  New  River  Cotnpanyig)  there  could  be  no  doubt  that 

the  rate  was  properly  imposed.  There  the  land  in  the  P**^^ 
jimxneU  produced  a  certain  quantity  of  water,  which,  when  it  had 
travelled  up  to  London,  fetched  a  given  price.  The  New  Rnff 
Company  sold  in  London  water  which  the  land  in  ij(«»<^  °^ 
produced.  There  could  be  no  doubt  that  there  the  land  in  ^'^^"^ 
yielded  at  the  place  where  the  water  rose  a  profit  equal  to  toe 
value  of  the  water.  It  was  part  of  the  produce  of  the  land  of  that 
parish,  for  although  it  was  sold  and  the  value  realized  at  a  diferctit 
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fiMKy  it  sdJl  constituted  part  of  the  profit  of  the  land  in  the  parisb^ 
and  was  rtteable  there,  in  the  same  manner  as  land  producing  ve« 
geiabies  is  rateable  in  the  place  where  they  are  grown,  and  not 
where  they  are  sold ;  and  that  although  the  proprietor  of  the  land 
be  under  a  contract  never  to  sell  in  his  own  parish,  but  at  a  distant 
place.  4U£  v.  The  Neto  River  Company  does  not  bear  upon  the 
peteot  case,  because  the  proprietor  of  the  lighthouse  in  this  case 
ii  at  liberty,  either  in  that  house  or  any  other  which  he  may  think 
fit,  to  erect  or  to  rent,  to  burn  lamps,  and  to  produce  a  stream  of 
light  which  shall  be  visible  a  considerable  distance  at  sea.    But 
even  if  by  the  terms  of  the  letters  patent  it  were  imperative  on 
the  grantee  to  bum  his  lights  within  this  particular  lighthouse^  still 
if  the  privilege  is  not  given  to  him  by  reason  of  his  being  the  oc- 
caper  of  that  house,  it  would  be  appurtenant  to,  but  distinct 
fnxBfthe  bouse  where  it  was  to  be  exercised,  and  the  duties  paj^ 
able  t»  him  in  respect  of  the  light  would  be  profits  arising  from 
the  exercise  of  that  privilege,  and  not  from  the  house  or  land 
there  it  happens  to  be  exeacised.    The  grantee  would  in  that  case 
^^  in  exclusive  privilege  of  carrying  on  in  that  particular  house 
^\  may  so  express  myself)  a  particular  description  of  trade.     But 
1^  would  be  no  necessary  connection  between  the  freehold 
jnterest  in  that   house  and  the  light  which  is  to  be  kept  up 
is  it.     The   apparatus  which  is  to  contain    or    produce    the 
1^  may  or  may  not   be   attached  to  the  freehold,    and    if 
it  were  wholly  unconnected  with  the  freehold  it  might  produce 
<ii  the  effect  which  is  produced  an  a  lighthouse.    Suppose  that 
Act  were  produced  by  hanging  up  a  quantity'^of  lighted  coala 
•ith  a  reflector  behind  them,  any  sums  payable  by  the  owners  of 
i^8  for  the  benefit  which  they  might  by  possibility  derive  from . 
tbat  fire,  would  not  constitute  any  part  of  the  profit  of  the  house 
« land  where  the  lighted  coals  or  r Sector  happened  to  be  placed, 
ht  would  be  profits  arising  from  the  privilege.     Then  as  all  the 
jpwpese^  contemplated  by  the  grant  may  be  attained  by  forming 
^  apparatus  to  produce  the  light  in  such  a  way  as  not  to  be  con- 
itcted  with  the  building,  and  in  that  case,  the  toils  payable  by  the 
4pa  would  not  constitute  any  part  of  the  profits  of  the  land,  and 
voald  not,  therefore,  be  rateable,  it  seems  to  follow  that  the  ex- 
dattre  privilege  of  having  the  lights^  even  if  the  grant  required 
'^  to  be  placed  in  a  particular  house,  is  distinct  from  that  house 
cr  building,  and  the  duties  and  contributions  are  profits  arising 
^  the  exerciae  of  the  privilege,  and  not  from  the  house  or  land 
^e  it  is  exercised,  and  those  profits  are  not  rateable  as  consti- 
^"^  part  of  the  value  of  that  house  or  land.    And  if  it  be  once 
ascertained  that  the  tolls  and  duties,  qu^  tolls  and  duties  are  not 
'Bteable,  then,  although  the  business  must  be  carried  on  in  a 
^use,  or  even  in  this  specific  house,  a  distinction  must  be  taken 
iietween  the  value  of  the  house  in  which  that  particular  trade  (for 
I  consider  it  a  species  of  trade)  is  carried  on,  and  the  profit  arising 
from  the  trade  itself.    Now  here  the  nature  of  the  trade  is,  that 
the  proprietor  of  the  lighthouse  is  to  keep  certain  lights  burning. 
'Hiose  lights  are  not  of  necessity  attached  to  the  freehold,  and  if 
^ey  are  not  attached  to  the  freehold  they  would  be  personal  pro^ 
pcrty.    The  proprietor  of  the  lighthouse  does  no  more  than  keep 
a  caoidle  or  a  fire  lighted,  and  for  keeping  his  lights,  whether  pro- 
duced by  candle,  or  by  burning  of  coals,  or  by  oil,  and  for  keeping 
loirrors  behind  those  lights  the  tolls  and  duties  which  are  the  sub- 
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ject  of  the  rate  we  imposed.  Soch  tolls  down  to  tbe  present  tine 
oever  have  been  ruted,  and  in  my  opinion  they  are  not  ratesUe.-- 
HoLRoyD  J.  This  is  a  rate  made  not  upon  the  lighthouse  alone, 
but  upon  the  lighthouse  together  with  the  duties  or  contribotisii- 
monevy  in  respect  of  ships,  hoys,  and  barks  passing  die  same.  I 
am  of  opinion  that  the  lighthouse  is  rateable  for  the  sum  at  which 
it  may  be  valued,  but  that  the  tolls  and  duties  are  not  rateable* 
We  cannot  hold  them  to  be  rateable  unless  we  overturn  the  can 
of  Rex  V.  RebowCf  and  Rex  v.  TvnemotUht  and  the  priodpla 
upon  which  those  cases  have  been  decided,  as  well  as  odiea  ia 
which  it  has  been  held  that  tolls,  although  not  rateable  per  «r,  are 
rateable  where  they  can  be  considered  as  money  paid  ror  the  ose 
and  occupation  of  land.  The  case  of  Rex  v.  Rebowe  was  very 
similar  to  the  present.  There  the  King  by  letters  patent,  gnsled 
t^  Sir  J,  Rehowe  liberty  to  erect  lighthouses  at  HanouAj  and 
towards  the  maintenance  of  them  certain  duties  and  tolls  were 
made  payable  by  all  ships  passing  or  coming  into  that  haibov. 
That  was  a  franchise  granted  by  the  crown ;  it  differs  from  masjr 
i^thers  which  are  called  so,  but  the  privilege  granted  was  a  &bh 

*  chise.  The  power  to  erect  lighthouses  originally  belonged  to  the 
Lord  High  Admiral,  and  afterwards  was  granted  to  the  Trvntji 
Houscb  What  is  the  toll  payable  for?  Not  for  any  benefit  receiTed 
within  the  parish,  for  it  is  payable  every  time  the  ships  patf  tht 
lighthouse,  whether  any  benefit  be  received  or  not  by  the  sbipf, 
whether  they  pass  by  day  when  the  lights  are  out,  or  whether  they 
pass  in  the  night  when  the  lighis  are  burning.  In  Rex  v.  Aeioioe 
the  rate  was  made  upon  the  tolls  and  duties,  and  Lord  Man^tU 
aays,  ^^  They  have,  properly  speaking,  rated  the  fire  and  the  profili 
f'  arising  from  the  house ;  the  Pantheon  playhouse,  and  other 
'^  places  of  public  amusement  are  rated,  I  suppose,  hot  not  fir 
**  their  profibts."     And  after  taking  time  to  consider,  Lord  Afas^ 

^Id^  and  all  the  judges  were  of  opinion,  that  Mr.  Rebowe  oogfet 
not  to  be  rated  for  the  tolls  :  he  says,  *'  the  property  is  not  ia  til 
**  parish.^'     By  property  he  does  not  mean  the  lightnouse,  but thi 

tolls,  which  did  not  arise  from  any  benefit  received  in  the  pank 
by  the  persons  paying  toll.  He  afterwaMs  says,  *<  the  tolls  are  ost 
■**  locally  situate  in  the  parish,  and  are  not  rateable  th^e."  V 
they  were  to  be  considered  as  part  of  the  money  for  which  the 
lighthouse  might  be  rated,  they  might  have  been  rated  under  the 
deuomination  of  tolls.  At  a  considerable  interval  of  time  aftff 
the  decision  of  that  «case  came  the  case  of  Rex  v.  Tynemctii* 
There  Mr.  Fovoke  was  rated  for  tolls  in  respect  of  his  ligfatboose. 
Lord  Ellenboroughf  after  stating  that  the  case  was  similar  to  tbtf 
of  Rex  V.  Rebotoet  says,  *<  What  local  property  is  there  within  tbe 
^  **  township  on  which  this  rate  on  the  tolls  can  be  levied  ?  1^ 
^*  tolls  are  not  received  there,  nor  do  the  ships  from  which  tb^ 
**  are  collected,  come  within  the  township,  the  subject-matter « 
*^  the  rate  has  no  locality  within  the  township.''  Lord  £11^ 
borough  is  there  speaking  of  the  tolls  and  not  of  the  ligbtboose,  ai 
the  subject-matter  of  the  rate,  for  the  lighthouse  was  within  the 
township.  Now  in  this  case,  the  profits  of  the  lighthouse  ante 
from  the  tolls  which  are  rated  under  the  name  of  duties  and  cob* 
tributions.  I  think,  according  to  these  two  cases  we  must  deem 
that  the  tolls  not  being  received,  and  having  no  locality  within^ 
(a)^n^,pl.i72«  parish  of  Lydd,  are  not  rateable.     In  Rex  v.  Cardington  (s)  t«^ 
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firib  fpr  paMB^  a  sloiGe  were  rated.    The  party  who  paid'  Ab 
toBs  lued  the  thing,  for  the  use  of  which  they  were  paid ;  and  the 
benefit  for  which  the  tolls  was  paid,  was  within  the  parish ;  the 
Ceoit  held,  that  whether  or  not,  the  profits  of  the  sJuice  were 
nted  as  tolls,  the  nature  of  the  property  rated  was  to  be  con- 
adered,  and  the  tolls  being  paid  for  a  use  of  something  which  con- 
ferred a  benefit  within  the  district  where  the  rate  was  made,  they 
coofinned  the  rate.    Here  the  benefit  for  which  the  tolls  are  paid 
(vhich  are  an  incorporeal  hereditament)  is  not  one  of  the  things 
mentioned  in  the  statute  of  the  4S  Elix*  For  it  constitutes  a  benefit 
not  received  within  the  parish,  but  received  by  ships  elsewhere, 
or  not  received  at  all  if  they  pass  in  the  day-time,  when  no  light  is 
boroiog.    Unless,  therefore,  we  act  contrary  to  the  decision  in 
Buy.  RedcmCf  and  Bex  v.  Tynemoutht  and  to  the  principles  acted 
upon  in  other  cases  where  tolls  have  been  recognized  as  rateable, 
vh(n  paid  or  earned  within  the  district  for  which  the  rate  waa 
mi^t  we  must  decide  that  the  tolls  are  not  rateable.  —  Littlb- 
04LB  J.   It  seems  to  me  that  the  rate  ought  to  be  confined  to  the 
nlue  of  the  lighthouse,  exclusive  of  the  tolls  or  dues.     The 
aonual  value  of  the  lighthouse  is  stated  to  be  4/,    It  is  admitted 
ibat  tolls  per  se  are  ngt  rateable.     But  in  some  cases  where  they 
arise  from  and  are  so  far  connected  with  a  house  or  land,  that  the 
bmi  or  house  which  gives  occasion  to  the  toll  is  made  more  valu- 
lUe  in  itself,  that  increased  value  depending  upon  and  being 
regulated  by  the  profits  produced  by  the  toll,  is  the  subject  of  the 
nte.   In  all  those  cases  the  profits  have  arisen,  and  the  use  of  the 
tbiog  out  of  which  they  have  arisen  has  been  in  the  place  or  dis- 
tiict  where  the  rate  is  made.    Here  the  profits  do  not  arise,  nor 
daes  the  use  of  the  light  take  place  in  the  parish  o£Lt/ddy  and  this 
cue,  for  that  reason,  does  not  fall  within  the  authorities  which  have 
Aeeir  referred  to  in  the  course  of  the  a/'gument.     But  then  it  is 
ivd  that  the  light  itself  is  the  cause  of  the  toll  or  profit  by  the 
ben^t  it  confers  on  ships  passing ;  that  It  is  connected  with  the 
botue ;.  and  that  the  profits  arismg  from  the  light  constitute  part 
if  the  value  of  the  house,  and  that  the  whole  forms  one  entire  sub- 
jectFinatter  of  rate.    I  think  the  light  is  not  connected  with  the 
hnd,  and  that  the  profits  arising  from  it  are  not  part  of  the  profita 
of  the  land  or  house  in  which  the  light  is  situate.    The  light  ia 
*^  at  a  distance,  and  may  or  may  not  confer  a  benefit  on  those 
*ho  see  it ;  it  is  not  the  produce  o^  but  is  collateral 'to  the  land* 
^  light  is  not  any  part  of  the  freehold.    It  is  an  accidental  cur- 
cuoatance  that  it  is  placed  on  the  fireehold ;  it  might  be  placed  on 
ftSKweable  frame  so  as  to  be  easily  displaced,  or  it  might  be  sus- 
Poded  at  the  end  of  a  pole.    The  owner  of  the  lighthouse  placea 
flight  at  the  top  of  a  house  for  his  own  bene&,  for  it  might 
^enrise  be  liable  to  many  accidents  fiom  the  fluctuation  of  the 
vind.  In  all  the  cases  which  have  been  cited  as  analogous  to  this, 
^e  profit  arising  from  the  thing  which  formed  the  subject  of  the 
fste,  not  only  was  within  the  parish  or  township,  but  there  waa 
^  within  the  parish  an  actual  use  of  the  thing  which  was  the 
object  of  thfr  rate,  and  some  person  there  had  a  certain  occupa- 
(son  of  the  .thing.    In  the  case  of  a  canal,  the  owner  of  the  gooda 
^Bftlses  use  of  the  canal  which  is  rateable  as  land,  the  party  paying 
1^  tolls  has  actually  the  use  of  the  property  itself,  which  is  the 
subject  of  the  rate.    So  ia  the  case  of  a  bridge,  the  dux^  which 
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produces  the  tolls  is  used.  So  as  to  the  toils  of  a  market,  the  toOi 
arise  by  persons  bringing  their  goods  into  the  market,  and  the 
profit  arises  within  the  district.  So  in  the  case  of  a  soke-mill,  a 
party  takes  his  own  corn  to  be  ground  at  the  place,  and  he  has 
within  the  parish  the  use  of  the  thing  which  is  the  subject  of  the 
rate.  To  make  tolls  rateable  there  must  not  only  be  a  pro6t  pro- 
duced within  the  parish,  but  it  roust  also  arise  from  the  use  of  the 
thing,  and  in  respect  of  it.  Here  the  fihips  have  not  that  sort  of 
use,  but  they  have  merely  a  transient  view  of  the  light  as 
they  pass.  They  do  not  come  within  a  lighthouse  as  they  do 
within  a  dock  ;  m  that  case  they  have  the  actual  use  and  occupa- 
tion of  the  dock.  They  not  only  do  not  come  near  tlie  thing  itself, 
which  is  the  subject  of  profit,  but  they  do  not  come  within 
the  parish.  This  is  distinguishable  from  all  the  other  cases  where 
the  tolls  themselves  have  arisen  in  respect  not  only  of  what  was 
produced  in  the  parish,  but  from  the  actual  use  of  the  thing  which 
was  the  subject  of  the  rate.  That  being  so,  I  am  of  opinion  that 
this  rate  in  its  full  extent  cannot  be  supported.  It  most,  therefore, 
be  amended.  —  Rule  to  be  amended  by  striking  out  the  sum  of 
^50/,  at  which  the  defendant  was  assessed,  and  inserting  42. 

^5.RexY.Biktony  T.T.TG.A^.  5  B.^-C  851.— Upon  snapped 
against  a  rate  whereby  a  mine-engine  and  engine-pit  were  rated  to 
the  relief  of  the  poor  of  the  township  of  BiUtony  in  the  county  of 
Stafford  ;  the  Sessions  amended  the  rate  by  striking  out  the  item 
objected  to,  subject  to  the  opinion  of  this  Court  upon  the  following 
case :  The  engine  and  pit  were  erected,  and  sunk  and  used  by  the 
appellants  solely,  for  the  purpose  of  drawing  water  from  iron-stone 
mines  in  their  occupation.     Nothing  was  raised  from  those  mines 
except  iron-stone.  — Bayley  J.     I  am  of  opinion  that  the  Cooit 
of  Quarter  Sessions  came  to  a  riffht  conclusion.    This  appears  t*' 
me  a  very  plain,  case.     The  cardmg^engine  and  weighing-matting 
were  eadi  considered  as  part  and  parcel  of  a  buildSng,  and  weii^ 
rated  as  such.     So  also  in  the  case  of  a  canteen,  the  privilege  IV; 
selling  liquors  was  considered  as  annexed  to  the  house,  andaa- 
forming  part  of  its  value.     Here  a  person  working  in  a  mine  in  hil 
own  land  has  erected  an  engine  lor  the  purpose  of  working  that 
mine,  and  which  is  of  no  other  use.    The  occupier  of  the  mine  as* 
such  is  not  rateable  under  the  provisions  of  the  43  EUz*  c.  2.   Is 
many  such  mines  there  are  rail-roads  under  ground,  which  greatly 
enhance  the  value  of  the  mine,  and  therefore  of  the  land,  but  thqr 
cannot  be  rated,  and  in  principle  they  arc  on  the  same  footing  ai 
this  engine.     This  is  a  mode  of  drawing  the  water  from  the  mine; 
the  rail-road  is  to  facilitate  the  conveyance  of  the  ore  to  the  foot 
of  the  shafl.    Each  is  of  use  in  carrying  on  the  mining  operations, 
but  of  no  other  use.  Suppose  a  conveyance  or  lease  of  this  mine  with 
the  machinery  had  been  mAle,  it  is  clear  that  the  engine  would  have 
passed  to  the  erantee  or  lessee ;  it  must  therefore  be  considered  as 
part  and  pared  of  the  mine,  and  is,  as  well  as  the  mine  itself,  exempt 
from  poor-rates. — Holroyd  J.  I  likewise  think  it  clear  that  the  Sas* 
sions  were  right.   The  engine  was  not  profitable,  but  burthensome, 
except  as  it  respected  the  mine  itself.     As  it  regarded  the  land, 
independently  of  the  mine,  it  was  clearly  burthensome.    Now  the 
profits  arising  from  the  mine  are  exempt  from  taxation  under  the 
4S  Eliz.  c.  2.     The  engine  is,  therefore,  in  like  manner  exempt- 
— LzTTLEDALS  J.  concurred. -^  Order  of  Sessions  confirmed. 


SkT.  8.]  •         LIVTING  AMD  DJBTRA|N1NQ  FOR   IT.  285 

VIIL  Of  levying  and  distraining Jbr  Poors  Rate* 

See  sUts.  43  £/».  c.2.  §4.8.  16G.2.  c.  18.  §1.  17G.2. 
c.  SB.  §7.11, 12.  27O.2.C.20.  28G.S.  c.49.  §  1,  2,  3. 
S3G.3.  c.  55.  §  3.  41  G.  3.  c. 21.  §  1,  2,  3. 7,  8.  1  &  2  G.  4. 
c.  63.   3  G.  4.  c.  23. 

256.  Ed^ecomb  v.  SparJt*,   T.  T.  82  Car.  2.  2  SAoto.  126.— The  Working  tools 
plaintiff  being  a  cooper,  brought  trespass  in  the  •sheriff's  court  »n*»hopin8y 
against  the  defendant,  being  a  constable,  quare  domum  fregit  et  ^  d*"*^ned 
vArmiti  and  divers  goods,  viz.  &c.  did  take  and  carry  away.  Upon  ^*  ^^^^^  * 
not  guilty  pleaded,  the  evidence  was,  that  the  plaintiff  conceiving  g^Qo-to 
himself  aggrieved  by  a  rate  to  the  poor  ii^  tlie  parish  where  he  palkenor 
inhabited,  refused  its  payment ;  whereupon  the  overseers,  with  a  4  T.  R.  505. 
constable,  by  a  justice's  warrant  made  a  distress,  and  thereupon 
took  the  tools  in  his  shop. — Shower,  ybr  the  plaintiffs  urged  that 
tbe/wefe  not  distrainable,  being  the  utensils  of  his  trade,  and 
consequently  the  instruments  of  his  livelihood,  and  so  within  the 
rale  of  the  common  law,  he  having  other  goods  at  that  time  in  his 
biise  sufficient  to  have  ahswered  the  distress.  — But  the  Recorder 
orerruJed  the   objection,   being  of  opinion  that   that  rule  held 
Qot  in  cases  where  distress  is  given  by  act  of  parliament,  as  for 
poor's  rates,  hearth-money,  and  the  like ;  and  that  it  only  extends 
to  distresses  for  rents  and  amerciaments;  qutere  tamen  for  that 
fflatter.  [a) 

257.  East  India  Company  v.  Skinner y  T,  T.  7  W*  3.  MSS, —  Money  may  be 
Trespass.    The  defendants  being  collectors  of  the  King's  tax,  distrained  for 
pleaded  the  general  issue ;  and  upon  evidence  it  was  objected,  ***•  ^^'*J]^* 
^ they  had  distrained  money,  which  was  not  distrainable ;  and  ? r  comb942 
1^  this  warrant  was  granted  before  any  default,  which  ought  not 
lo  be,  no  more  than  a  warrant  to  distrain  for  poor's  rates  before 
^aod  made. — Holt  C.  J.  said,  that  strictly  it  was  so;  bat  that 
we  practice  having  been  otherwise,  communis  error  Jadt  jus.  And 
w  said  it  was  clear  they  might  distrain  money  as  well  as  goods ; 
<od  though  they  took  more  tnan  was  due,  yet  it  sufficeth  that  they 
wtum  the  overplus. 

,258.  Hampton  v.  Lammas^  lOW.S*    Ld,  Raym.7f^5.  —  Jus-  Warrant  direct- 
bees  of  peace  made  a  warrant  to  levy  a  poor's  rate  of  J.  S.  which  ed  to  the  con 
vas  directed  to  the  constablies  of  the  parish  of  A.    J.  S.  had  land  ^^^  of  A  to 
^  A,  upon  which  he  had  no  chattels  ;  but  his  house  in  which  he  nite  of  sTwhosc 
^  goods,   stood  in  the  adjoining  parish  of  By   in   the  same  house  stood  in 
^unty ;  the  constables  of  A  levied  these  goods,  by  virtue  of  the    B. 
^4  warrant,  and  Holt  C.  J.  ruled  upon  evidence  at  the  Assizes  I-d.IUym,545. 
^  Hertford,  that  the  goods  were  well  levied.  liJ^T^'?^ 

§7.and3SG.S. 

(OTaxsTASs  on  a  distress  for  nsrtf.  and  the  toola  and   Implements  of  a   ^'^^* 

« appeared  in  evidence,  that  the  de-  man's  trade,  could  not  be  distrained, 

^'^'^tii  had  entered  the  house  of  the  would  now  be  held  otherwise ;  for  that 

plaintiflr early  in  the  morning,  and  had  since  the  statute  2  Will.  &  Mary,  c.5. 

^^"Kdy  among  other  things,  the  daily  had  g^ven  the  dbtrainor  power  to  sellt 

ynng  a^iparel  of  bis  wife  and  chil-  the  reason  of  the  common  law,  which 

*ea  while  they  were  in  bed.     It  was  depended  on  the  goods  taken  being 

^^i^f^t  that  wearing  apparel  could  considered  in  the  nature  of  a  pUdge, 

oot  be  distrained.      But  Lord  Kentfon  and  incapable  of  being  toed  or  laboured 

C.  J.  ^tadj  that  this  was  vexata  quattio,  for  the  benefit  of  the  commonwealth, 

^  he  believed  that  the  rule  of  the  had  vanisbed.     Bissert  v.  Caldwell  and 

common  law,  tfaM  wcning  apparel,  Taylor,  Sit.  at  West,  after  H.T.dia  8. 
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What  kind  of  259.  Tracy  r.  Talbot,  T.  T.  S^Ann.  2  Salk*  S9U --T.  toA 
warvuit  shall  be  part  of  E  house  in  the  parish  of  D.  on  the  third  day  of  Decemher^ 
issued  to  levy  a  ^qJ  ^^  rated  as  an  inhabitant,  and  was  distrained  for  a  quditern 
poor  9  rate.        ^^^^  ^^^  ^^^  Christmas  following :  but  the  diltress  was  taken  on  a 

general  warrant  for  the  whoft  year;  and  in  replevin  upon  evidence* 

It  was  ruled  by  Holt  C.  J.  that  it  could  not  be  distrained  upon 

by  virtue  of  a  general  warrant  made  before  the  rate,  but  there 

ought  to  be  a  fecial  warrant. 

A  poor's  rate  260.  Note  ;  It  was  said,  that  a  warrant  to  distrain  for  a  poor's 

cannot  be  dis-     r^te  ought  not  to  be  granted  before  demand  made ;  for  the  first 

^"v 'de^'    ^^^^  ^^  ^®  ^'^'y  ^  confirmation  of  the  assessment  for  the  poor ;  and 

manded.  ^^^°  upon  refusal,  &c.  a  new  warrant  is  to  be  made  to  distrain,  &c. 

And  Holt  J*  C.  said,  that  strictly  it  was  so ;  but  that  the  practice 
in  these  cases  having  been  to  grant  such  a  conditional  warrant  to 
distrain,  communis  error  Jacit  jus,  as  in  the  case  of  The  East  India 
(a)Antefph2S7.   Company  v.  Skinner*  (a) 

261.  Charltoood  v.  Best,  1748,  MSS.—lt  was  held,  that  a  war-  . 
rant  may  be  made  to  distrain  before  the  time  for  which  the  rate 
is  made  is  expired. 
A  mandamut  262.  Rex  v.  Justices  of  Middlesex  (b),  E.T.  1 9  G.  2.  —  A  motion 

lies  to  compel  ^|^  made  for  a  mandamus  to  the  justices  of  Middlesex,  to  sign  a 
jusuces  to  s^^n  ^nf^ant  of  distress  for  levying  a  poor's  rate  upon  persons  refusing 
^Ig^,^^  to  pay  the  same.    Upon  showing  causr,  it  was  stated  in  the  ai- 

altbougfa  it  had   fidavit  to  have  been  the  custom  not  to  grant  warrants  without  first' 
been  customaiy  summoning  the  party  to  show  cause,  and  that  they  had  refused 
to  issue  mm-       to  grant  any  warrants  of-  distress,  without  first  summoning  the 
numi  flrst.^  party.  —  LfiB  C.  J.     A  writ  of  mandamus  will  not  give  the  jos- 

IWs  case  is  ij^es  any  power  they  had  not  before,  and  therefore  it  is  to  be 
F!i^w*rMSS.  considered  what  power  the  statute  43  Eliz.  c.  2.  §  4.  gives  theon^ 
vol.  s.  p.  371.  ^^  ^°  ^^^^  there  is  no  direction,  that  the  party  shall  be  sum- 
/ft)See  Stevens  °>oi^ed,to  show  cause.  Nothing  appears  upon  the  affidavits  that 
0.  Evans,  pott,  ^^^  >&  ^uch  a  rate  as  a  distress  o«ght  not  to  be  granted  upon ;  but 
pL  S65.  the  whole  is,  that  persons  appl3ring  for  the  warrant  did  first  refute 

to  take  out  a  summons,  which  to  me  does  not  appear  a  sufficient 
cause  why  the  mandamus  should  not  go :   if  tiie  Justices  have 
sufficient  reason  why  they  did  pot  grant  the  warrant,  it  will  ap* 
(c)  See  Bex  p.     pear  upon  the  return  of  the  mandamus*  (c)  —  Wright  J.    No 
Bean,  jmh,        doubt  the  Court  will  grant  a  mandamus  to  the  justices  to  do  what 
uL^f^'  ^^       ^y  <ic^  of  parliament  they  ought  to  do.    If  we  grant  a  mandamus^ 
nm^T^lT*  '^  '^  determining  the  question,  that  the  justices  should  grant  a 
'    '      *      warrant  of  distress  without  summoning  the  party,  though  the  act 
of  parliament  does  not  require  it  in  express  words. —  DENisoKdJ. 
It  is  sworn  by  the  affidavits,  that  it  is  the  custom  of  the  parish   to 
prant  a  summons  first.    The  only  question  here  is.  Whether  this 
IS  a  sufficient  cause  for  the  Court  not  to  grant  a  mandamus  f  which 
I  think  it  is  not  by  any  means ;  and  if  the  justices  think  this  is  a 
a  sufficient  cause,  they  may  show  it  upon  the  return.  —  Fostrr  J. 
I  think,  for  the  same  reason,  that  if  Uie  Court  grant  a  mandamuM 
to  sign  and  allow  a  rate,  they  ought  to  grant  it  to  sign  a  warrant 
of  distress,  which  is  to  make  an  effisctud  rate.  —  T^ 
was  granted. 
P^  officers        263.  Moi/s€  v.  Cociksedge,  H.  T.  22  G.  2.  WiUes,  686.— 
**^y*"K  •  P*'^*"  pass  for  breaking  and  entering  the  plaintiff's  h^use  and  i 
^^mTtdrdis-    ^®  plaintiff's  goods.    Plea  not  guilty.    On  the  trial  a  verdict  m 
maj  main  taken  for  the  plaintiff  with  U*  damages^  sul^ect  to  the  opiaion 
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dieCovt  on  a  cue  reserred.    The  plaintiff^  the  occapier  of  an  of  the  goods 
baue,  WM  rated  6s.  Sd.  in  the  poor-rate,  and  on  her  refusal  to  "ol<l  ^  nectt. 
^i  a  warrant  of  diatreas  waa  granted  by  two  jaatices  to  the  de-  "T^^*^^^ 
ftfldaots,  OTerseers,  to  levy  of  the  plaintilFS  gooda ;  under  which  ^dw^r'""'*  ' 
tiie  ilefendants  diatrained  the  goods  in  question,  kept  them  five  Bvnet,  459. 
tkfs,  then  caused  them  to  be  duly  appraised  by  a  sworn  ap-  S.C. 
pniter,  and  sold  them  for  lOf.,  that  being  the  best  price  that 
coold  be  got  for  them.    The  defendants  paid  tlie  appraiser  Is,  for 
his  troabJe  in  viewing  and  appraising  the  goods ;  and  afterwards 
teodered  to  the  plaintiff  Si.  Sk/.,  part  of  tbe  10^.,  which  she  re- 
ibed  to  accept ;  insisting  that  she  ought  to  have  4«.  9d,f  5s.  Sd.  only 
bni^  being  applied  towards  the  poor-rate*    The  questions  were, 
Irt.  Whether  the  defendants  ought  to  have  tendered  the  plaintiff 
4i*9if.  as  the  overplua?  and,  2dly.  If  they  ought,  whether  this 
icttosvere  maintainable? — The  Court  were  clearly  pf  opinion, 
IsL  That  the  Is,  for  the  costs  might  be  legally  and  reasonably 
<htimed  by  the  overseers,  the  sum  not  appeanng  oppressive  or 
tztnfagant.    That  a  distress  under  the  statute  43  EUz.  waa  to 
be  considered  not  as  a  distress  at  common  law,  which  is  a  pledge 
sod  deposit,  hut  as  it  was  saleable,  that  it  was  in  the  nature  of  an 
ciecatioD,  and  that  the  necessary  expences  were  incidental.  That 
ttitutei  made  in  favour  of  charity  ought  to  have  a  benign  and 
<  Inge  interpretation,  Yeh.  176.     Nay,  that  the  statute  43  Elixm 
\  give  power  to«imprison  even  for  a  penny;  and  who  is  to  be  at  the 
'  npence  ?    That  it  would  be  absurd  that  a  parishioner  who  re- 
wed  to  pay  6d,^  should  put  the  parish  to  the  expence  of  40s»  to 
kvy  it.    2dly.  That  in  this  case  the  action  was  misconceived ;  for 
hre  was  no  irregularity  committed  according  to  stat.  17  G.  2. 
.  c*98.;  no  misfeazance.     And  a  bare  nonfeazance  will  not  make  a 
■iB  a  trespasser.  That  that  statute  was  made  in  favoijir  of  officers; 
*idif  the  plaintiff  had  any  right  to  the  1^.,  it  must  be  in  the  na- 
te  of  a  aebt,  for  which  assumpsit  will  lie  and  not  trespass* 
'  He  Six  Carpenters'  case,  8  Co.  146.  is  material.     A  sheriff,  who 
^  hiiei  money  on  a  just  execution  and  does  not  pay  it  over,  is  no 
:  ^>ttpas8er,  1  LcL  Raym.  188.— Judgment  for  the  defendants  pxr 
'  'WAif  Curiam. 
.%i.  Hutchinr.  CkamberSf  E.  T.  31  G.^  1  Burr.5l9. — Aspe^  Beutsoftbe 
M  case  in  trespass  for  executing  a  warrant  of  distress  upon  a  poor'*  plough  are  dis- 
«te  amounting  to  13/.  2f.    The  distress  at  first  taken  was  five  trainable  for  the 
;  g&gs,  stated  to  be  beasts  of  the  plough  and  cart,  with  their  ^^^j^^ 
'ii^ ;  which  first  distress  not  being  found  sufficient,  they  dia-  c.  s.  $  4.  al- 
^>^Bed  a  second  time  under  the  same  warrant,  and  took  three  though  dier« 
,  ^^  geldings,  which  were  stated  to  be  also  beasts  of  the  plough  are  other  dis- 
»d  cart,  of  the  value  of  36/.  17*.  with  their  halters.    It  was  ex-  trwnablegoo^ 
P«»ly stated,  "  that  upon  the  former  distress  there  were  other  "renSSl^to* 
I  **  goods,  &c.  more  than  sufficient  to  answer  the  value  of  the  de«  f^^  other pobus 
I'^niand,  besides  those  beasts  of  the  plough."  —  Lord  Mansfield  oftkueateinfau 
I  levered  the  opinion  of  the  Court.    Thx  first  qubstiok  is, 
'*'^er  averia  caruca  may  be  taken  for  a  distress  upon  the  poor's 
^t  where  there  are  other  distrainable  goods  sufficient  ?  As  to 
"^  the  solid  distinction  is,  that  the  seizing  under  the  43  Eliz.  c.2.^ 
^  such  like  acts  of  parliament,  is  but  partly  analogous  to  the 
common-law  distress,  as  being  repleviable,  &c.,  but  is  much  more 
U^*^otts  to  the  common-law  execution,  like  h  Jieri  facias^  where 
uisturphig  after  sale  shall  be  returned.     In  the  old  common-law 
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distressesy  which  were  in  nature  of  nomine  pcnue  to  coaipel  pty* 
ment,  it  would  have  been  absurd  to  have  snffered  the  nnpleoeDti 
by  which  a  man  gained  his  livelihood  to  be  ho]dei>  as  a  pledge^ 
because  that  would  hate  been  taking  from  the  man  the  only  meaoi 
be  had  of  being  able  to  pay  the  debt :  but  this  reason  does  not 
holdy  where  the  things  distrained  may  immediately  be  sold,  by  way 
of  satisfaction  ;  which  though  called  a  distress,  yet  really  is  in  this 

(a)  3Ld.Raym.  respect  an  execution.  In  Vinkengiemev.Ebden  {a),  Holi  C.i. 
S86.  saySy  It  is  true,  a  horse  cannot  be  distrained  in  a  smith's  sbop,  &c 
*7*"sm^*cim!  ^**^  there  is  no  such  restriction  where  the  distress  is  for  apersocal 
8  Burr.  1498.     ^^^J  (^)-  ^^^  ^^  observed,  that  the  duty  in  that  case  arose  oat  of 

(b)  Vide  iBurr.  ^^^  goods  laden  to  be  exported ;  so  that  by  their  being  laden  the 
588.  duty  commenced,  and  the  ship  became  chargeable,  and  ujvrtwri 

any  part  of  her.  I  take  the  meaning  of  what  he  there  says  o{pcr« 
sonal  duties  to  be  applicable  to  the  case  of  parliamentary  dntieB, 

(c)  s  Salk.  136.    alluded  to  in  Salkeld  (c),  and,  consequently,  to  be  agreeable  to  that 

case  which  says  it  was  adiudged,  **  That  this  commou4aw  exeo^ 
**  tion  of  utensils,  tools,  instruments  of  husbandry,  &c.  from  dii- 
"  tress,  holds  only  in  distresses  for  rent  arrears,  amerciaments,  to 
*'  but  doth  not  extend  to  cases  where  a  distress  is  given  in  tho 
•<  nature  of  an  execution  by  any  particular  statute,  as  for  poiv 
<<  rates  :**  therefore  it  is  more  ai^ogous  to  an  execution  than  tos 
distress  at  common  law ;  and  there,  in  cases  of  execution,  mak 
caruca  may  be  distrained,  although  there  be  oth^  suffidest  dis- 
tress.   And  on  this  ground  we  are  all  of  opinion,  that  there  is  no 
objection  to  the  first  distress,  from  the  averia  caruca  being  taken, 
for  that  they  are  distrainable  under  the  43  Eliz.  c«  2.  and  suck 
A  second  dis-     like  acts  of  parliament.  —  As  to  the  second  distress  :  Thefint 
tre»  for  a  poor's  question  relating  to  that  is,  '^  Whether  the  second  distress  can  beil 
'^  ™*I4^  *u^  "  ^^  justified,  as  it  was  a  second  distress  taken  under  the 


Huoe  warrut,  "  warrant,  when  enough  might  have  been  taken  at  first,  if  th6  dir  , 

although  '' trainer  had  then  thought  proper?**     Now  a  man  who.hassft, 

enough  might  entire  duty  shall  not  split  the  entire  sum,  and  distrain  part  of  it  A, 

ha^e  been  taken  one  time,  and  for  other  part  of  it  at,another  time,  and  iottes  qnsiiit ' 

on  the  am  dis-  f^^  several  times,  for  that  is  great  oppression :  and  that  is  the  cfll 

ST2'  CrolElb!  ^^  ^^*^  ^*  ^^^^  (^)*  ^.^^'^  ^^^  second  distress  was  hoMepi  onjiM^ 
13.  a  C0.50!  tifiable,  because  both  distresses  .were  taken  for  one  and  the lant.; 
(d)IiOtw.  1582.  ^^^^  >  ^"^  ^^  ^^  ^^^  lessor's  folly  that  he  had  not  takenaaoScicalj 

distress  at  first.  But  if  a  man  seize  for  the  whole  sum  that  it^Vtj 
to  him,  and  only  mistake  the  value  of  the  goods  seized,  which  nit|f| 
be  very  uncertain,  or  of  even  imaginarv  value,  as  pictures,  jev^ 
race^horses,  &c.  there  is*no  reason  why  he  shoula  not  afterwtfil 
complete  his  execution,  by  making  a  further  seizure;  and  howctt 
the  officer  who  st^izes  judge  of  the  real,  or  perhaps  imaginary  valM 
of  the  horses  or  goods  seized  ?  The  value  of  them  may  be  qui^ 
unknown  to  him,  or  may  even  depend  upon  whim  and  fancy.  ^}  f 
to  the  advantage  of  the  defendant  that  this  should  be  so :  itv 
better  for  him  that  the  officer  should  be  at  liberty  to  seize  a  secooi 
time,  in  case  he  make  an  insufficient  seizure  the  first  time,  or  ebt 
it  might  reduce  him  to  a  necessity  of  taking  effects  of  a  very  g^si 
value  at  first ;  for  if  he  is  to  be  precluded  from  thus  making  up  tba 
deficiencies,  he  will  certainly  take  care  not  to  take  too  h'ttie  i| 
first.  Now  pictures,  horses,  jewels,  books,  and  some  other  sack 
effects,  may  be  of  so  uncertain  and  even  imaginary  or  fancied  vala^ 
that  it  may  be  exceedingly  uncertain  how  much  money  they  vnf 
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predoce  apon  sale  (a):  and  if  he  do  not  take  the  value  of  the  (a)BMyva»992* 

whole  at  first,  (out  of  tenderness  and  moderation,  perhaps,)  there  ^  Lev.  ^. 

if  flo  reason  why  he  should  not  complete  it  by  a  second  seizure, 

profided  it  be  the  same  sum  due :   therefore  this  first  objection  to 

the  second  distress  fails.  -^  Third  qubbtion  :  The  second  objec-  A  general  ac- 

tioD  to  this  second  distress  is  the  third  remaining  question,  viz.  **  its  ^on  of  tretiMM 

•*  bemg  excessive,  and  as  such  being  a  sufficient  ground  for  an  ^^^"J"^*^  njain- 

*<  action  of  trespass/'    Now,  as  to  tnis  third  question^  WheCber  ^^gj^  "^ 

Ae  taking  an  excessive  distress  is  a  sufficient  ground  to  maintain  dutreu  for  the 

m  action  of  trespass  ?  Several  authorities  have  been  cited  to  show,  poor*s-i»te;  it 

that  an  action  of  trespass  will  not  lie  for  taking  an  excessive  dis-  ought  to  be  a 

treM ;  but  that  it  ou^ht  to  be  a  particular  action  grounded  upon  ****^^??**^" 

the  statute ;  and  particularly  one  case,  Lynne  v.  Moody  {p\  in  the  S^^mteof 

King's  Bench,  where  it  had  been  so  adjudged  in  the  Common  MarMmdge, 

PtetB;  but  the  judgment  in  the  Common  Pleas  was  there  reversed ;  c  4.  Fitzgib.85. 

spchst  it  has  been  sufficiently  established,  that  a  general  action  of  3 Lev. 48.   Co. 

trespass  cannot  be  maintained  for  taking  an  excessive  distress.  Vk  ^^a  iRoH. 

One  case  indeed  was  cited  to  the  contrary,  which  was  the  case  of 

Mmr  V.  Munday  (c),  and  that  was  an  action  of  trespass,  where  six   (*^  ®  ^^^'  ®^^' 

omices  of  gold  and  a  hundred  ounces  of  silver  were  taken  for  six  (^)  ^y*  *^P* 

Miiogs  and  eight  pence,  which  was  ho) den  to  be  an  excessive  dis'   '^'' 

tnu;  and  judgment  wns  given  for  the  plaintiff:  but  that  appeared 

apon  the  face  of  it,  and   upon  the  pleadings,  to  be  excessive, 

aid  io  tlie  Court  expressly  declared  ;  and  it  was  a  distress  of  gold 

snd  silver,  wh\ch  are  of  a  certain  known  value,   and  even   the 

nessure  of  the  value  of  other  things.  But  it  was  there  holden,  that 

in  all  other  cases  of  goods,  or  other  things,  of  arbitrary  and  uncer- 

tam  value,  it  must  be  an  action  upon  the  statute.     And  tlk's,  as  I 

mtt  told,  was  the  distinction  there  taken,  and  that  is  therefore  an 

csoeption,  and  was  there  considered  as  being  so,  from  the  general 

rale,  and  serves  to  confirm  the  rule  itself.     We  are,  therefore,  all  of 

m  of  opinion,  that  there  is  no  cause  of  action  maintainable  by  the 

piahitiff  in  the  present  case. 

265.  Stevens  v.  Evans,  E.  1\  1  G.S.  2  Burr.  1152.— In  April  Personal repre- 
1759,  an  assessment  was  made  and  published  for  the  poor's  tax,  «^ntotfves  ought 
birlHch  IF.  F^  was  assessed.  In  Ju/jf  following  he  died  intestate,  {^^"SJ™^^ 
Md  in  the  December  following  administration  was  granted  to  the  ^^  upon. 
llaintiff.     Inr  January  1760,  two  justices  isstied  a  warrant  reciting  s.  C.  i  Bl.  Rep. 
ke  assessment:  ana  whereas  it  appeared  that  the  said  9/.  15^.  S84. 
■li  been  lawfully  demanded  of  W,  V.  deceased,  ^md  of  his  widow 
■d  representative  since  his  decease,  who  have  refused,  and  doth 
efbse  to  pay  the  same,  it  requires  the  churchwardens,  &c.  to  dis- 
rain  the  goods  and  chattels  of  the  late  IV.  V.     By  virtue  of  this 
rarrant  tiie  defendants,  on  the  19th  of  January  1760,  distrained 
Bttle  which  were  the  property  of  fV\  V.  ia  his  life-time,  and  at 
m  death,  and  on  the  lands  occupied  by  hira.     The  question  was, 
Riether  distraining  the  cattle  of.  IV.  V.  in  the  hands  of  his  admi- 
itratory  by  virtue  of  the  said.warrant,  was  legal  ?  —  Wilmot  J. 
=  bave   not  the   least  doubt  but  that  the  representative  ought 
»  have  been  convened  before  the  justices,  and  asked,  why  he 
lould  not  pay  the  rate  assessed  upon  V.  his  intestate  ?     This  is 
^  a  tdre  Jadas  upon' a  judgment,  upon  which  execution  cannot 
B  sued  out  against  th^  representatives  without  asking  them  why 
;Shsi«l|^   not  be  taken  out.     At  the  time  of  the  teste^  they  were 
M^dniwls  of  the  representative.     If  the  ttatt  had  been  prior  to 
vet.  1.  u 
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the  death,  they  would  hftve  been  the  chattels,  of  the  daofet  V 
the  money  bad  been  demanded  of  the  representative*  I  tboM 
have  had  great  doubt  whether  this  distress  was  not  good.    For 
though  the  rate  is  a  charge  upon  the  person,  yet  it  is  so  in  respect 
of  the  thing  occupied ;  and  though  be  is  caUed  an  offender  ii'  he 
refuse  to  pay  it,  yet  he  can  be  no  otherwise  considered  as  an 
<^ender  than  every  other  debtor  who  refuses  or  neglects  to  pay 
his  debts,  and  thereby  renders  his  person  and  goods  liable  to  be 
taken  in  execution,  is  so  far  treated  as  an  offender,  till  he  shalf 
comply  with  the  judgment  awarded.    And  I  know  tluu.  these  pay* 
ments  by  administrators  are  very  oft«i  allowed  to  go  in  discharge 
of  the  assets  of  the  intestate.    In  a  case  of  Wallu  administrator 
V.  Hewitf  at -the  sittings  in  Guildhall^  5  G.  1.  before  Lord  Chief 
Justice  £yre,  two  aldermen  of  London  had  made  a  warrant  %a 
distrain  for  a  poor's  rate.    The  man  died  intestate,  but  a  demand 
had  been  made  upon  him  before  the  warrant  was  granted.    Tkv 
Chi£V  Justice  held,  that  a  ^iistress  could  not  be  made  after  his 
deatli,  or  tliat  if  it  could,  his  representative  ought  to  have  been 
summoned,  and  he  held  the  property  to  be  changed.     To  distrain 
a  man's  goods  without  hearing  him,  would  make  strange  confusion 
in  the  administration  of  assets :  he  may  have  retained  or  paji4 
judgment  debts  prior  to  this  distress  for  the  rate.    I  haye  iM 
doubt  but  the  plaintiff  here  is  entitled  to  his  judgment ;  in  wb^fHi 
Ma.  Justice  Denison  concurred.  jl^ 

A  dkinm  for  ^66.  Milward  v.  Coffin^  M.  T.  20  G.  3.  2  BL  Rep.  1330.  -7-  Kc^ 

a  poor's  rate  for  plevin.  Special  -  case  :  The  plaintiff  being  owner  ahd  occupier  of 
oSup2S^o?*  ^^^^^^  tenemenu  in  JV.,  was  on  the  3d  of  Ma^  1777  rated  to  il^ 
^  pb^^  poor's^ate  thus :  "  T.  iif .,  or  the  occupier  for  Tillgaie,  TiltgaM 
maybereple-  **  MiUsy  and  Tillgate  Ponds:  rent  84/.  collection  25L  4^ 
viednotwhh-  Against  this  rate  he  appealed,  because,  inter  alia^  he  was  assea 
finding  Uie  fo^  warren  and  land  in  the  possession  of  R.  P.,  W.  N.,  and  ochi 
raafiraed^  who  ought  to  have  been  put  in  as  occupiers.  The  SeaaioiM^i 
tate-  becaute  i^is^d  the  appeal,  and  confirmed  the  rate.  On  the  27th  at* 
determimiig  cember  Vni^  another  poor's  rate  was  made,  wherein  ])/[.  was 
that  a  man  may  <*  for  part  of  Tillgate^  Tillgaie  Ponds,  and  Mill :  rent  20L, 
lieaaienMl for  «  collection  6/.  4*.  W."  Against  this  rate  he  also  appealed  to 
wt»t  be  does  j^g^^  Midsummer  Sessions,  but  afterwards  abandoned  hia  a|>| 
an  e^^tts  of  jo-  ^^  P^^^  neither  of  these  rates ;  whereupon  a  distress  warraat  « 
nsdictaon.  granted  against  him  on  the  22d  of  «/u/y  1778,  by  two  justices 

the  peace,  as  ii^abitant  and  occupier  of  Tillgate^  TiUjgatc 
and  Tillgate  Ponds^  for  the  sum  of  31/.  Ss.  6d*  due  for  sev< 
rates  ana  assessments ;  in  pursuance  of  which  the  defendant 
trained  eight  oxen,  which  the  plaintiff  replevied,  and  last  term 
dared  in  replevin.     The  defendant  pleaded  the  general  issue, 
also  j  ustified  under  43  Etiz.  c.  2.  and  17  G*  2.  c,  38.  as  overseer  of  1 
poor.     On  the  trial  of  this  cause  it  appeared,  among  other  thin| 
that  at  the  time  of  making  the  6rst  rate,  a  part  of  the  estate 
which  the  plaintiff  was  rated  was  let  to  Potter ^  Nicholas^ 
others,  but  that  fact  was  unknown  to  the  churchwardens 
overseers ;  and  that  the  plaintiff  had  paid  the  rate  for  other  h 
which  he  rented  in  the  parish.     The  question  was.  Whether  t] 
plaintiff  was  entitled  to  recover?  —  Gould  J.     It  is  fairlj 
candidly  conceded,  that  if  one  of  the  rates  be  Illegal,  the  vrhi 
warrant  is  bad.     And  I  take  the  first  to  be  illegal,  for 
the  plaintiff  beyond  the  extent  of  his  occupation.     Nor   is  ' 
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adjodieation  o(  the  SenionA  fioaJ  in  ibis  case,  as  tbejusiities  ware 
9ot  within  their  juri84iction.  They  had  certainly  jurisdiction  tia 
ioqoire  of  the  equality  or  otherwise  of  the  rate^  the  leaving  out  of 
proper  objects  of  taxadon>  and  other  points  of  the  plaintiff's  ap- 
peal*  But  all  that  related  to  the  assessment  of  lands  not  in  the 
occupation  of  the  plaintiff^  was  coram  nan  Judice ;  the  justices 
therein  exceeded  their  jurisdiction,  and  their  determination  is  a. 
oottity.  —  Bjuackbtomb  J.  of  the  same  opinion.  From  compar* 
iag  the  dates  of  the  assessments  aad  appeal,  it  should  seem  as  if 
tfau  excess  of  jurisdiction  in  the  justices  at  Sessions  was  not  acci-  v 
dental,  but  wiUui.  It  was  on  the  27th  of  December  that  the  se- 
eead  aseessment  was  made,  which  confessed  the  mistake  of  the 
overseers,  and  reduced  the  plaintiff^s  rate  upwards  of  three  fourths 
of  the  whole.  And  on  the  i5th  of  January  following  the  Ses- 
sions ooolirmed  the  first  rate,  which  assessed  lum  for  lands  to  the 
aouNiJit  of  6S^.  St.  per  annum^  which  were  not  in  his  own  pos- 
session. —  Nakxs  J.  of  the  same  opinion.  The  statutes  of 
17  6. 2»c.  38*  §  7.  directs  the  distress  to  be  made  for  sums^'iM^^jr. 
dae.  —  Po$iea  to  the  plaintiff.. 

%7.  Rex  V.  Coxens,  T>  T.  20  G.3.  Dough ^26. — The  occupier  iriandloni ten- 
of  a  particular  house  having  been  rated  by  name,  h#was  summoned  dcr  the  poor's 
(  Inr  Ibe  defendants,  who  were  two  justices  of  the  peace  for  2>.,  to  i"*^  ^^  ^^*  <*- 
iMow  cause  why  be  should  not  pay  the  rate.     On  the  day  for  |JJ^'^,^' 
FsiMwing  cause,  the  overseers  of  the  poor  attemled,  and  also  a  ^^  u^'^anlTa 
person  who  was  the  grandson  of  the  owner  of  the  house,  and  who,  warrant  ought 
IB  the  presence  of  the  defendants,,  tendered  the  sum  assessed  to  not  to  be  gram- 
the  overseers.     The  defendants  asked  him  taho  he  tendered  it  fox?i  ^  ^  distrain 
.  to  which    he   answered,    he    tendered    it   for    his   grandfather.  "Poo  the  tenant. 

Xhey  then  asked  him,  '^  Don't  ypu  tender  it  for  the  occupier?*' 
:  lb  this  he  answered*  <*  No;  I  tender  it  for  my  grandfather."  The 
.  ^fendants  then  asked  the  overseers  if  they  would  take  the  money  ? 
(^  which  they  refused  to  do ;  and  thereupon  the  defendants  imme- 
idttteiy  granted  warrant  (a)  to  distrain  on  the  goods  of  the  oc-  ra)4SBl».  cS; 
;'  eapier.     By  the  lease,  the  landlord  had  expressly  stipulated  to  f  4. 

•  IQr  the  poor-rate*  This  was  an  application  for  an  information 
..  gainst  tne  defendants,  and  by.  the  affidavits  on  the  part  oii  the 

•  poaecution,  it  was  sworn,  that  they  had  acted  (according  to  the 
\  aeiief  €i€  the  prosecutor)  from  corrupt  and  criminal  motives,  and 
:  to  serve  election  purposes.  This  was  positively  denied  by  the 
,*  defendants,  but  their  affidavit  did  not  go  on  to  state  their  reasons 

ten  granting  the  warrant. — Lord  Mansfield.  No  justice  of  peace 
i  ought  to  suffer  for  ignorance,  where  the  heart  is  right,  {p)    On  (^)  £▼«»  where 
'  the  other  hand,  when  the  magistrates  act  from  undue,  corrupt,  or  he  acts  itte^otfy. 
indirect  motives,  they  are  always  punished  by  tliis  Court.    It  is  £*^V"  f gT '^' 
hapossible  for  these  defendants  to  excuse  themselves  upon  the 
^und  of  igporance.    In  many  parts  of  the  kingdom  the  landlord 
.  pays  the  poor-rate  for  his  tenants  ;  and  it  is  sworn,  that  the  land- 
lord in  question  had  actually  paid  28  rates  before  this,  without  any 
objection  or  difficulty  being  raised.     What  possible  reason  could 
there  be  for  raising  one  now,  for  the  first  time  ?  The  justices  must 
have  acted  with  a  view  to  make  a  point  to  serve  the  purpose  of  an 
election.  —  The  CouaT  propose^,    that,  upon   the  defendants 
undertaking  to  pay  the  whole  costs  out  of  ppcket  incurred  by  the. 
application,  the  rule  should  be  discharged;  which  was  accordingly 
done. 

u  2 
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If  a  poor-rate  $88.  Rex  V.  Nefmcamb,  T.  2\  Bl  G.S.  4  T. /2.  868.— A  fiik 
be  notpublished  having  been  pbUiined,  calling  on  the  defendante  to  show  cmiiie 
*"**!L*^**'"^^^  why  a  mandamus  should  not  issue  to  compel  them  to  grant  a 
f^^fii^low-  ''^arrant  of  distress  on  i>.  S.  to  levy  a  poor*rate,  cause  was  now  shown 
Id,  it  is  a  nul-  that  as  the  rate  was  not  published  till  the  third  Sunday  after  it 
Hty,  andpay-  was  madc»  it  was  a  nullity;  for  it  is  enacted  by  the  17(?.S. 
roeot  under  it  c.3.  §  !•  that  public  noUce  shall  be  given  of  every  rate  the  ngxi 
fi^^!!d  hT  *rti  ^^^^y  aft®*^  -^t  shall  have  been  allowed  by  the  justices,  '*  and 
thmbe ^mfap-  "  ^^^  "^  ^^^^  *^^'*  ^  esteemed  valid  and  sufficient,  so  as  to 
pea]  to  the  Ses-  ''  coUect  and  raise  the  same,  unless  such  notice  shall  have  been 
sions.  '<  given."  And  notwithstanding  there  was  an  appeal  to  the  Sessions 

against  this  rate  on  the  ground  of  inequality,  where  the  appeal  was 
dismissed,  the  order  of  Sessions  cannot  give  effect  to  that  rate 
which  was  before  a  nullitv. — Lord  Kenyon  C.  J.  There  is  no 
doubt  but  that  in  a  proper  case  this  Court  would  grant  a  mania* 
mux  to  compel  the  justices  to  grant  a  warrant  of  distress,  because 
without  it  payment  of  the  rate  could  not  be  enforced.  Bnt  as  the 
mandamus  would  be  no  justification  to  the  magistrates,  we  hiusI 
take  care  not  to  compel  them  to  do  an  act  which  may  not  be 
warranted  by  law.  Kow  this  application  is  answered  by  the  act 
of  parliament,  #hich  requires  a  particular  step  to  be  taken,  beicMi^ 
the  rate  can  be  valid,  namely,  that  public  notice  shall  be  given  ^ 
the  rate  in  the  church  on  the  next  Sunday  after  it  is  alloi 
that  direction  was  not  pursued  in  this  case,  and,  consequently, 
rate  itself  is  invalid.  Supposing  the  parish  officers  were  to  give* 
notice  of  the  rate  at  some  oUier  public  place  in  Xhe  pariah,  it 
would  not  be  sufficient,  though  it  might  be  equally  notorious* 
(a)^n/tf,p1.264.  What  is  said  in  Huichins  v.  Chambers  (a)  is  perfectly  right,  as  apptied 

to  the  inequality  of  the  rate.  But  this  is  a  radical  defect  ia  llie 
rate  itself,  which  nothing  can  cure. — Buller  and  Gross  j8«.eofr 
curring, —  Rule  discharged,  (b)  -^ ; 

Before  a  war-  269.  Rex  v.  Benn,  H.  T.  SB  G.3.  6T.R.19S.—  Law  sbowltj 
rant  of  distress  cause  against  a  rule  for  a  mandamus  to  the  defendants,  to  grarip 
can  issue  to  levy  warrants  of  distress  to  levy  several  sums  of  money  on  different  pel* 
pu^mu^'be  ^  ^^^^  ^^^  ^^^  refused  to  pay  a  poor-rate.  The  answer  given  to  tM 
summoned  and  application  was,  that  there  should  have  been  a  previous  summooi 
heard.  by  the  magistrates  to  the  respective  persons,  charged  with  havii^ 

refused  to  pay  the  assessment ;  which  had  not  been  issued  in  this 

case.  —  Bearcroft,  in  support  of  the  rule,  relied  on  the  case  af 

(tf)itfn/e,pl.S62.  Rex  v.  The  Justices  of  Middlesex  {c)^   where  a  mandamus  waa 

granted,  notwithstandmg  this  very  objection  was  taken.  -—  LoMS 
.  Kenyon  C.  J.  I  confess  I  cannot  subscribe  my  assent  to  the  deo' 
sion  in  the  case  cited.  The  payment  of  a  f^bor-rate,  unless  it  be 
set  aside,  must  be  enforced ;  and  if  the  magistrates  will  not  issue  ft 
summons  to  the  person  who  refuses  to  pay  the  rate,  this  Court  wil 
grant  a  mandamus  to  compel  them  to  do  if :  but  a  summons  moal 
precede  a  warrant  of  distress,  which  is  in  the  nature  of  an  exec** 
tion.  On  (he  summons,  the  party  may  show  a  sufficient  reason  t0 
the  magistrates  why  a  warrant  of  distress  should  not  issue ;  as  fof 
instance,  that  he  has  already  paid  the  assessment  to  o>ne  of  tbe 
parish  oilicers  who  has  not  accounted  for  it.  But  it  is  an  invariable 
maxim  in  our  law  that  no  man  shall  be  punished  before  he  has  hall 
an  opportunity  of  being  heard  :  whereas  if  a  warrant  of  diatrest 

(6;  Vide  MUward  v.  CaflSn,  ante,  pi.  266. 
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were  to  be  iMued  without  an^  previous  summons,  the  party  would 
have  DO  oppoituiuty  of  showmg  cause  why  the  execution  should 
Bot  imie  against  him.  —  Rule  discharged. —  Bbarcroft  on  the 
next  day  made  another  motion  for  a  similar  mandamus  in  the  first 
iBrtance,  on  the  authority  of  many  precedents  (furnished  by  the 
Croim-Office)  of  similar  writs,  which  neither  stated  the  parties  to 
have  been  sammoned,  nor  required  the  justices  to  summon  them'; 
aod  he  observed,  that  if  any  case  could  be  shown,  it  might  be 
Ktoned  on  the  writ.  —  But  the  Court  only  granted  a  rule  for  a 
rnndamtu  to  the  magistrates  "  to  receive  such  informations  and 
"compiaiDts  as  have  been  or  shall  be  duly  laid  before  them  against 
**  lach  persons  as  have  neglected  or  refused,  or  shall  neglect  or 
'^itfiue,  to  pay  the  sums  respectively  assessed  on  them  by  a  cer- 
*^  \m  rate  or  assessment,  made  on  the  22d  day  of  April  last,  for  the 
'^RJicforthe  poor  of  the  township  of  fVhiteha'oen  in  the  county 
**  (ff  (kmberlandf  and  to  proceed  thereupon  to  levy  the  said  several 

^0.  Durrani  y.  Boys,  H.  T.  S6G.S.  6  T.  A.  580.  — Trespass.   Tb«of«rMM» 
Geaeml  issue,  and  a  verdict  for  the  plaintiff  on  a  case  which  stated,  cannot  be  goUty 
Thit  the  plaintiff  is  the  occupier  of  a  farm  in  S.;  that  the  defend-  ^^  «*5«Pm«  » 
Maoys  is  an  acting  justice  of  the  peace,   and  the  defendant  n^eliy diSwL 
\imsohe  of  the  overseers  of  5.;  **  that  it  has  been  usual  in  5.  Although  Uie 
feto  make  two  assessments  in  a  year  for  the  relief  of  the  poor,  viz.  nse  is  olgcc- 
pW  soon  after  Easier  and  the  other  soon  after  Michaelmas,  tionabU,  ifthe 

*  although  in  some  years  a  third  assessment  has  been  made ;  that  P"^,^  "**. 
*the  rate  in  question  was  made  on  the  2d  Ododer  1794.;  and  SSom.*" 

**  though  it  does  not  purport  to  have  been  for  any  particular  time, 

*  WIS,  in  truth,  intended  by  the  overseers,  and  understood  by  the 

*  justices,  to  have  been  intended  for  six  months  prospectively;'* 
^  Utis  plaintiff  not  having  paid  this  rate,  Boj^s  and  another 
■agistrate  granted  a  warrant  of  distress  against  the  plaintiff,  and 

;A^  executed  it ;  and  that  the  plaintiff  never  appealed  against 
'^rate. — Lord  Kenyon  C.  J.  The  short  answer  to  this  action 
slbroished  by  the  case  of  HtUchins  v.  Chambers  (a),  where  Lord  (a)  See  thU  purt 
^n^dd,  after  the  first  argument,  said,  '<  all  about  the  rates  is  of  the  case, 
"clearly  out  of  the  present  case;  for  if  they  are  bad,  the  parties  '  ^"""  ^*P' 
**  who  thought  themselves  aggrieved  should  have  appealed."  This  * 
*ithorit^,  which  has  convenience  as  well  as  reason  and  law  for  its 
^KindaUon,  is  directly  in  point.  Therefore,  if  it  had  appeared  on 
^rate  that  it  was  made  for  six  months,  and  if  tfic  plaintiff 
wished  to  object '  to  it  on  that  account,  of  the  validity  of  which 
^ieetion  I  will  say  nothing,  he  ought  to  have  appealed  against  it 
to  the  Sessions.  The  legislature  seem  to  have  been  anxious  that 
preiiminary  objections  to  a  rate  should  be  made  in  the  first  in- 
*«nce:  the  statute  17  G.2.  c.28.  directs  that  poor-rates  shall  be 
fablished  in  the  church  the  next  Sunday  after  they  are  allowed  ; 
^  fuiy  persons  objecting  to  the  rates  roust  appeal  to  the  next 
^Boions ;  there  the  question  is  decided  in  2l forum  domesticum,  and 
^  ntany  instances  before  the  rates  are  collected.  Therefore,  on 
^  authority  of  that  case,  I  am  clearly  of  opinion  that  the  plaintiff 
2||||nild  have  objected  to  this  rate  (if  he  thought  it  objectionable) 
^  appealing  to  the  Quarter  Sessions,  and  having  waived  making 
'^objection  there,  it  is  not  competent  to  him  to  make  it  in  this 
a^Jtion.    And  the  rest  of  the  Court  wpre  of  the  same  opinion. 
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Forthegrandng       271.  Harper  V.  Carr,  E.T.  ST  G.  8.  7  T.  R.  ^0.  — TlWjJMl. 
swamnttolevy  Y\\e  defendant,  as  churchwarden,  took  the  anchor  hi  question  oil 
^I^M^^^noi  '^^^^^^  ^^^  non-payment  of  a  poor-rate  under  a  warrant  of  magis- 
^!nMaarialBet  -t*'&te8.     It  was  Contended  that  the  magistrates  who  granted  'die 
in  tbe  josu'ces.    warrant  ought  atso  to  have  been  defendants,  but  the  judge  thought 
•otherwise,  and  the  jury  found  a  verdict  for  the  plaintiff,  witb  lesve 
to  move  a  nonsuit.    It  was  contended  that  there  was  no  diiciaetion 
in  diis  respect  between  a  churchwarden  acting  under  the  wantnt 
of  magistrates  in  distraining  for  a  poor-rate  or  under  ^an  order  of 
removal.     In  all  cases  he  is  in  the  situation  of  any  other  oflicer  on 
'whom  a  duty  is  tlirown  by  law  whidi  he  is  bound  to  execot^   He 
is  not,  therefore,  in  the  situation  of  a  party  acting  in  bis  own 
cause  ;  nor  are  the  justices  bound  to  grant  the  warrant  of  distress 
merely  on  their  application  :  it  is  their  duty  to  summon  the  party 
-first,  and  hear  what  he  has  to  say  against  it ;  and  they  must  fim 
satisfy  themselves  that  the  rate  has  been  regularly  made  aa4  ^nb- 
lished,  and  a  proper  demand  made  upon  the  party.    Tht  (>wt 
(»Xfies9.Bcan,  lately  refused  to  grant  a  mandamus  to  the  justices  in  €umhtthmi[^i) 
Ante,  ipl.  960.      to  issue  a  warrant  of  distress  before  they  liad  summoned  the  ffl^ 

and  heard  what  he  had  to  object.  —  On  the  other  side  the  c«w«l 
contended,  that  it  was  no  answer  to  say  that  they  may  and  o<^ 
to  summon  the  party  before  they  grant  a  warrant  of  distvesragiiM^ 
him ;  for  in  this  instance  they  act  ministerially ;  andthe  party  <U 
afterwards  discover  objections  to  the  rate  of  which  he  ^•'j' 
apprized  at  the  time  :  but  the  overseers  must  know  whether  4«y 
have  made  a  legal  rate  or  not, and  it  is  their  own  fault  if  tbeylwv 
(4)-^iiitf,pl.262.  not.    In  Rex  v.  The  Justices  of  Middlesex  {b)  the  Court  grantw* 

mandamus  to  justices  to  sign  a  warrant  of  distress  for  levying* 
poor-rate,  although  it  was  urged  that  it  had  been  usual  to  grant  t 
summons  ^rst,  which  the  Court  thought  not  necessary^  it  D0tb«>g 
required  by  the  act.  And  Mr.  Justice  Foster  put  it  on  the  ansc 
footing  as  the  allowance  of  a  rate,  which  is  admitted  to  he  an  set 
merely -ministerial.  So  in  a  late  case  of  /fcxv.  Jlhe  Jnstieet^ 
Gloucester  (c),  upon  a  mandamus  to  grant  a  warrant  of  dtstrcss,  tlu 
magistrates  thinking  that  they  had  a  discretion,  returned  that  they 
were  of  opinion  that  the  place  in  respect  of  which  the  party  vnH 
rated  was  not  within  their  jurisdiction  ;  but  the  Court  quashed  lw 
return  as  insufficient,  and  finally  an  issue  was  directed.  J^ 
poor's  rate  being  the  act  of  the  overseers,  ffreatly  dirting^""* 
their  case  from  that  of  constables,  or  such  other  onicen,  who  W 
mere  instruments  in  executing  the  warrants  of  magistrates  on  otiN 
occasions,  and  who  have  no  discretion  to  judge  of  the  propriety  < 
the  application  on  which  the  warrant  issued,  and  cannot  refused 
execute  it.  Whereas  an  overseer  has  both  the  opportunity  J 
.forming  such  judgment  in  the  first  instance,  and  is  not  afterward 
bound  to  execute  the  warrant  if  he  is  satisfied  of  the  illegality  < 
it :  he  is  throughout  the  principal  mover  in  the  business.  -^  I^' 
Kenyon  C.J.  I  will  not  now  enter  into  an  examination  of  the  eai 
(d)Jnie,^\.266,  of  MUwardy.  Coffin  (d),   because  that  was  decided  on  theformt 

,the  action,  a  replevin,  to  which  it  was  ruled  that  this  statute  di 
not  extend :    had  it  not  been  for  that  decision  I  should  ha^ 

(e)  The  mandamus  issued  in  HUany  rated  did  not  lie  within  tbst  paitof  ^ 

Term  1791  ;  and  the  justices  made  a  parish  of  St.  NicholaM  which  was  in  % 

return  in  faster  Terra  following,  stating  county  of  Gloucester, 
that  it  appeared  to  them  that  the  lands 
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tkraglit  that  Che  act  did  extend  to  a  replevin :  and  certainly  con« 
fcmeDee  requires  that  it  should,  otherwise  it  is  in  the  plaintiff's 
[Mnrer  to  evade  the  provisions  of  the  ilct  by  adopting  a  particular 
node  of  proceeding  which  depends  on  his  own  choice.  Perhaps, 
hsverer,  it  may  be  shown  on  examination  that  that  case  was 
rightly  decided,  whatever  my  doubts  may  have  been  about  it. 
TJiM  it  was  said  that  justices  of  the  peace  act  ministerially  in 
gruitiBg  a  warrant  of  distress  for  non-pajrment  of  a  poor-rate  in 
the  same  manner  as  when  they  allow  a  rate*  and  a  didum  of  Mr. 
iutice  Fotitr  has  been  alluded  to  in  support  of  it :  but  it  is  ob- 
Krrable  that  neither  of  the  other  three  judges  thought  the  two 
cawi  alike ;  and  I  think  that  the  case  of  allowing  a  poor-rate  is 
theiii^le  instance  in  which  the  justices  act  ministeriidly ;  but 
then  the  allowance  alone  does  not  put  the  rate  into  a  state  to  be 
esfefGedi  for  it  10  still  open  to  an  appeal  by  any  person  who  thinks 
l^oielf  aggrieved.  But  in  the  instance  of  granting  a  warrant  of 
teen  the  justices  exercise  a  discretion  after  inquiring  into  the 
CBcumstances  of  the  case.  It  is  an  essential  rule  m  the  adminis- 
tmioB  of  justice  that  no  man  shall  be  punished  without  being 
kmd  In  bis  defence :  «the  party  must  be  summoned  before  a  war- 
M  of  distress  is  granted,  as  we  decided  in  Rex  y.Benn  {a);  and  (a)^iite,pl.9t»9. 
jMtkst  summons  many  circumstances  may  appear  to  show  that  a 
Vnuii  of  distress  ought  not  to  be  granted.  —  Lawrbncs  J.  The 
Ppaiod  on  which  I  doubted  the  authority  of  Nutting  v.  Jaokion(b)  (*)i\Mi,pLs6l. 
>  *kea  Uus  motion  was  first  made  was,  that  the  magistrates  in  grant- 
>Bg  a  warrant  of  distress  act  merely  ministerially;  if  they  had  no 
wetion  on  the  subject  it  would  be  hard  that  they  should  be 
hnid  to  grant  a  warrant  of  distress  which  they  thought  illegal, 
■d  afterwards  discuss  the  propriety  of  the  rate  at  their  own  ex- 
!  |tBce.  And  if  they  had  no  discretion  in  granting  the  warrant, 
libimld  have  doubted  of  that  case.  But  the  cases  now  referred 
I  liiihow  thift  the  justices  do  not  act  ministerially.  Besides  the 
i'^ttte48£&z.  i;.2.  requires  a  warrant  signed  by  two  justices  to 
^Bible  them  to  levy  the  money  due,  which  would  have  been  unne- 
ctwty  if  the  justices  were  not  to  exercise  a  discretion  whether 
^  ibould  grant  or  refuse  the  warrant :  that  circumstance,  I 
Aink,  shows  that  the  legislature  did  not  intend  that  a  warrant. 
^oldbe  granted  as  a  matter  of  course,  but  that  the  justices 
<^d  first  inquire  into  the  merits  of  the  case.  The  cases  cited 
^  that  the  party  ought  to  be  summoned  before  the  magistrates 
^^ofB  they  grant  a  warrant  of  distress ;  and  then  they  must  exer- 
OK  their  own  judgment  in  the  same  way  that  they  do  on  the 
p^amig  of  any  other  complaint.  Then  it  seems  to  be  immaterial 
<n  (his  respect  whether  the  warrant  be  granted  to  the  overseer  or 
^tty  ether  person.  Considering,  thereforej^  that  such  a  warrant  is 
*^  granted  as  of  course,  and  that  this  very  point  was  decided  in 
^vtting  V.  Jackson^  I  think  that  the  rule  must  be  made  absolute.-^ 
*ttle  absolute. 

^^  Lane  v.  Cobham,  M.  T.  iS  G.  3.  7  Easif  1.  —  In  trespass  Thoughapwiih 
w  takiog  and  converting  the  plaintiff's,  goods.  It  appeared  that  >»d  «t  no  time 
««  iction  was  brought  to  try  the  validity  of  a  poor-rate  against  J^**2n  1778-5 
wje two  justices  who  granted  the  warrant  of  distress  under  which  hadSebenefit 
^  plaintiff's  goods  were  taken,  and  one  of  the  parish  officers  of  of  the  natuta 
^*y  in  the  counties   of  Wilts  .and  Berks,  who  procured  and  49  Elii.  c.  2. 
**^uted  such  warrant ;  and  the  question  was,  Whetlier  the  rate^  !>"*  *>*d  always 
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bad  five  over-  in  dispute,  made  by  four  overseers  appointed  for  the  whole  pariah, 
seen  of  the  ^ere  good ;  or  whether  there  ought  oot  to  have  been  three  several 
poor  appointed  j^^^g  for  gQ  many  distinct  divisions  of  the  parish  made  by  separate 
forone district  respective  overseers  of  the  poor  of  each  division ?  At  the  trial 
two  for  aijother,  il  was  proved,  that  from  all  antecedent  time  down  to  the  year 
and  one  for  a  l773,  the  parish  at  large  of  fV»  had  been,  in  fact,  divided  into  three 
third ;  yet  two  districts,  each  of  which  had  maintaioed  their  own  poor  separately ; 
of  the  districts  ^^^  consisting  of  the  corporate  town  of  fF".,  which  lay  for  the 
in  1773  u>  act  '^^^^  P^^^  ^^  ^^^  county  of  Berks^  with  a  small  part  in  the  counly 
together,  to  of  Wilts  ;  the  second  consisting  of  the  remaining  part  of  the  pa- 
whicfa  the  third  rish  which  lay  in  the  county  of  Berks  ;  the  third  called  the  Wik' 
acceded  in  ^^iV^  liberty,  lying  in  WiUs  (a) :  that  during  that  time  there  had 

1775,  and  there  ni^^^ys  been  separate  overseers  of  the  poor  for  each  part,  two  for 
but'fmir^Ter.     ^^  town,  and  two  for  the  Berkshire  part  of  ^.,  and  one  for  WUu  ; 
seers  since  that    separate  rates,  and  separate  constables  appointed  ;  and  there  had 
period  who  bad   been  removals  of  paupers  and  certificates  granted  from  each  of 
been  appointed    the  several  parts  to  the  others.     That  in  the  year  1773,  the  town 
*°'^sh*  tlf^       ^^  ^'  ^^^  ^^^  Berkshire  district  agreed  to  unite,  and  invited  the 
Court' hefd  that   Wilts  district  to  accede  to  the  union,  and  that  the  latter  came  iato 
such  agreement   tlic  agreement,  in  1775  ;  and  that,  for  the  purpose  of  sanctionaig 
at  the  time,         as  far  as  might  be  such  union,  a  mandamus  was  applied  for  to  the 
acted  upon  for     Court  of  King's  Bench,  commanding  two  justices  of  the  peace  Igj 
so  years  past,     appoint  four  overseers  for  the  whole  parish,  to  which  no  oppodfl 
e^^^or  the  ^^^^  ^>'  return  was  made  ;  and  that  from  that  period  down  to  tft^ 
jury  to  decide     present  time  there  had  always  been  iiour  overseers  and  bo  mofe 
that  the  parish    appointed  for  the  whole  parish,  who  had  made  oue  rate  accord* 
could,  in  fact,     ingly,  and  had  in  all  respects  conformed  themselves  to  the  atat. 
Tt^^c^ute  *^  ^^'^'  ^'  ^'     ^^^^  learned  judge  was  tlierefore  of  opinion  at  the 
4s£hs.:'and      ^^'^^  ^^^^  ^^  ^^  competent  to  the  inhabitants  of  the  pariah  in  the 
consequently,'     years  1773  and  1775,  to  come  to  the  agreement  which  they  dU^ 
that  a  distress      laying  no  Stress  on  the  mandamus^  which  he  thought  arose  out  id 
levied  for  a         that  agreement,  such  agreement  being  in  conformity  to  the  geo^  i 
Pthr^e^re  ral  provisions  of  the  stat.  43  Eliz.  for  the  management  of  the 
conjoin^y  ap-     puor,  from  which  the  parish  had  deviated  without  authority  from 
pointed  for  the    that  period  to  the  passing  of  the  act  of  the  13  &  14*  Car.  2»#;.  V3U 
whole  parish       §  2 1 .,  wh  ich  first  sanctioned  such  a  deviation ;  but  that  tliey  were  ooft 
was  legal.  bound  to  continue  under  the  direction  of  tlie  latter  statute,  i^  in 

(a)  llie  parisli  j^oint  of  fact,  the  parish  could  avail  itself  of  the  provisions  of  the 
ivas  P'^^^l  *^  general  antecedent  law ;  the  staU  13  &  14>  Car.  2.  only  applying  to 
five  mUerioiur  *^^^  parishes  as  have  not  and  cannot  reap  the  benefit  of  the 
three  broad,  '  ^tat.  43  Eliz,  f  and  that  in  the  present  case  he  thought  that  the  an* 
and  18  in  cir-  iaturrupted  usage  for  the  last  30  years  went  to  show  that  the  psridi 
ciiinference.        could  have,  because  they  had,  in  fact,  had  the  benefit  of  the  staC. 

43  Eliz.  ;  on  which  ground  he  directed  the.  jury  to  find  a  verdict 
for  the  defendants.  ^The  jury  accordingly  found  for  thedefend- 
ants  under  that  direction,  but  found  also,  as  a  fact,  that  prior  to 
the  agreement  in  1773-5  the  three  districts  had  always  maintained 
their  poor  separately  under  separate  overseers.  And  the  plaintiff 
had  liberty  to  move  the  Court  to  set  aside  the  verdict,  and  grant 
a  new  trial,  if  the  direction  given  to  the  jury  were  wrong  in  poinC 
of  law.  —  The  Court,  however,  were  clearly  of  opinion,  that  the 
question  was  proper  to  be  left  to  the  jury,  and  that  it  was  in  their 
province  to  decide  whether  the  parish  under  these  clrcumstaDces 
could  have  the  benefit  of  the  stat.  43  £l>2r.  .*  and  there  was  no 
i^vidcnce  to  show  that  they  could  not,  opposed  to  the  weight  of  a 


Sb;t.8.j       lbvyimg  and  distraining  for  it.  Jt97 

m^ior  30  years  past,  to  show  that  they  might  have,  and  actu* 
aUj  hsd  enjoyed  the  beneiit  of  it.  That  the  agreement  in  1773*5 
shoved,  that  in  the  opinion  of  the  parishioners  of  that  period  they 
might  have  the  benefit  of  that  statute,  and  it  now  appeared  that, 
in  point  of  fact  they  have  acted  under  it  ever  since.  There,  theren 
fore,  seemed  to  be  no  reason  for  disturbing  the  practice  which  had 
}»evaiied  for  so  long  time^  or  for  scrutinizing  every  part  of  the 
direction,  when  the  learned  judge's  opinion  and  the  verdict  of  the 
jory  were  substantially  right. '—  Rule  refused. 

273.  Rex  v.  Margate  Pier  Company,  M.  T.  60  G.  3.  SB.Sf  AvritofiiuBN 
A.  2S0.  — -  Mandamus.    The  writ  stated,  that  a  rate  of  1«.  jSd*  in  <lanu»  lo  a  oor« 
the  pound  waa  duly  made  on  or  about  the  17th  April  last,  for  the  Po«5>po>  c«n- 
reliefof  the  poor  of  the  parish  of  St.  J.,  in  which  parish  the  pier  JJ^^'^'jf  *^ 
isd  harbour  of  Margate  are  situated ;  and  that  such  rate  was  rate  omi^^to 
dsly  published,  and  that  by  it  the  defendants  were  rated  at  the  state  that  the 
MUD  of  150/.,  for  and  in  respect  of  the  pier  and  toll-houses,  &c.  defendanu  had 
erected  thereon.     It  further  stated  an  application  to  the  defend-  *?5^^"P^ 
ttn,  and  a  neglect  and  refusal  to  pay  the  rate ;  and  concluded  by  ^J^jJiii^SSh 
coomandiog  payment  to  be  made  to  the  overseers.     To  this  writ.  Held,  that  thia 
the  defendants  inade  a  special  return.     When  the  case  came  on  was  a  fatal  ob- 
fiv  argument,  Marryat,  for  the  defendants,  took  two  objections  jection  to  the 

W  the  vrit ;  first,  that  tlie  writ  did  not  state  that  the  defendants  T^^l^^°^^ 
Uy[no  effects  on  which  a  distress  could  be  levied,  which  was  the  ^^2^^^ 
!  iRJaiary  remedy,  in  c^ase  of  the  non-payment  of  a  poor's  rate ;  fx  any  dme  be- 
ttd,  secondly*  that  no  mandamus  would  lie  for  the  non-payment  fore  the  issuing 
of  a  poor's  rate. -^  GuRNBY  admitted  the  first  objection  to  be  a  oftheperemp- 
fatal  one,  but  contended,  that  it  was  now  too  late  to  be  put  as  an  torymandmus. 
flhjectioo ;  and  cited  Rex^.  The  Mayor  of  York  (a),  in  which  it  SS^SwAa 
ns  so  expressly  laid  down  by  Lord  Kenyon  and  Buller  J.  —  q^^  a  maud*. 
issoTT  C.  J.     I  am. of  opinion,  that  it  is  not  too  late  now  to  take  mua  will  lia^ 
tt  objection  to  the  writ.     Suppose  an  action  brought  for  a  false  (a)  5  T.  R.  74, 
■Btom,  if  the  writ  be  defective,  the  party  bringing  the  action  can 
Kver  be  entitled  to  judgment.     And,  besides,  in  a  case  like  this* 
*^  there  is  no  writ  of  error,  the  Court  wiliseurely  at  any  time 
kfore  a  peremptory  mandamus  issues,  suffer  itself  to  be  informed^ 
^  examine  whether  the  writ  is  so  framed  as  to  give  them  juris- 
<^tctiom    It  is  undoubtedly  more  convenient  that  such  an  objection 
tiioQld  be  taken  at  first,  and  that  will  probably  account  for  Uie 
(■bservations  of  Lord  Kenyon  and  JVIr.  J.  fuller  in  the  cose  cited, 
^t  the  other  authorities,  showing  that  such  an  objection  may  at 
^  tnne  be  taken,  do  not  seem  to  have  occurred  to  these  learned 
^Q<|lge8,  when  those  observations  were  made.     Then,  as  to  the 
<)^jection  itself,  it  appears  to  me,  that  the  ground  of  such  an  ap* 
pfcation  as  the  present  is,  that  there  is  no  other  remedy,  and, 
iWrdbre,  it  is  clear,  that  the  writ  ought  to  state  that  fact  dis- 
^Qctly ;  if  not,  it  would  deprive  the  defendants  of  the  power  of 
(i&versing  that  most  material  fact,  for  they  are  only  to  answer 
*^hati8  alleged  in  tiie  writ.     I  think,  therefore,  that  this  is  an 
Ejection  in  substance  and  not  in  form,  and  that  we  ought  to 
^oadi  the  writ.     That  being  so,  it  becomes  unnecessary  to  pro- 
nounce a  decision  on  the  point,  whether  any  mandamus  will  lie  in 
^  present  case.  —  Writ  of  mandamus  quashed. 

274.  Novello  v.  Toogood,  E.  T.  40.4-.  1  B.  ^  C.  55\.  —  Tres-  Where  the  ser- 
pws  for  breaking  and  entering  the  plaintiff^s  house,  and  distraining  **"*  of  an  tas- 
*«  goods.    Plea,  not  guilty.    At  the  trial  before  Abbott  C.  J.,  a  JjJ^de  S 
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hb  master's  v^fct  WBs  fouiid  for  plaintiff,  subject  to  the  opinmi  of  the  OMirt, 
'^^ta  ^"d  °P^"  ^^®  following  eetse :  The  plaintiff,  who  was  a  Briiith-hm 
JJ^  iiTan-  subject,  from  the  5th  of  January  to  the  5th  o^  July  1821,  rented 
other,  part  of  and  occupied  a  house  in  the  pariah  of  St*  James^  Weammsier^  wd 
which  he  let  in  let  part  thereof  in  lodgings.  The  plaintiff  conttnaed  in  the  oecu- 
lodgingB:  pation  of  the  house  on  the  18th  daj  of  September  ISiL   The 

^^s  i^^^Ui^  defendant  was  collector  of  the  DOor.rate  for  the  parish  at  the  time 
houMiMt  being  ^^  isMiing  the  warrant,  and  making  the  distress  hereinafter  awn- 
Dcceasaryfor  tioned.  The  defendant  being  such  oollector,  on  the  ISthdsjof 
tiie  oonTenience  September  1821,  entered  the  plaintiff's  house  and  distraiosd  his 
oTtheamfaM-  goods,  under  a  warrant,  regularly  signed  and  sealed  bttvoms- 
iwT*  ^7*  dia-  R'**"*^**'  The  rate  on  which  the  distress  was  founded  imdiiiy 
ualncd^ixMnr  ^^^^i  allowed,  and  published.  The  sum  distrained  for  was  doe, 
ff^^  in   respect  of*  the  said  house,  for  half  a  year,  from  the  5th  df 

January  to  the  5th  of  July  1821,  and  same  was  regularly  de- 
manded from  the  plaintiff,  and  payment  refused  before  the  dittreii 
was  made.  The  plaintiff,  for  the  last  twenty-five  yesrs,  h41  been 
in  the  service  of  the  ambassador  from  the  crown  of  PoHngd  (to 
His  late  Majesty,  King  George  the  Third,  and  His  prescot  Mi- 
jesty,  Krog  George  the  Fourth,)  as  irst  chorister  in  the  chapel  of 
his  excellency,  in  S^mth  Audley  Streetf  which  ia  attached  to  the 
house  of  the  ambassador,  and  as  such  had  received  a  salaiyfran 
the  ambassador,  payable  quarterly,  but  the  plaintiff  did  not  live 
in  the  ambassador's  house.  During  all  that  ume  be  had  ofidtted 
as  such  chorister  in  the  said  chapel  twice  on  all  Sunday  BaAnau' 
days,  and  fast  days,  except  on  Wednesdayt  in  Lent^  when  he  hid 
omciated  only  once,  the  service  being  performed  onlv  oaoe  a  dsy. 
The  Por^ti^ruerff  ambassador  professes  the  Roman  CatnolicvdigioB, 
and,  according  to  the  ritual  of  that  religion,  it  is  necesnry,  to 
the  due  celebration  of  divine  service,  that  there  ahould  be  a  penoa 
to  officiate  as  the  plaintiff  did  during  the  time  in  question.  Hk 
plaintiff  was  registered  with  the  secretary  of  atate  as  chorister  to 
nis  excellency  M,  De  Sousa,  the  late  miniater  of  the  King  of 
'Portugal^  and  the  aaid  M.  De  Souxa  was  received  as  sudi  miniiter 
at  the  English  court.  During  that  time  the  name  of  the  pUndf 
was  afibced  in  the  sheriff's  office,  in  the  list  of  peraons  in  tbeserrice 
of  foreign  ministers.  The  plaintiff,  during  the  period  for  vhich 
the  rale  upon  him  became  due,  acted  as  prompter  at  the  Kmg^ 
Theatrey  in  the  Haymarhet,  and  during  toe  same  period,  snd  it 
the  time  when  the  distress  was  made,  also  waa  and  acted  m  t 
teacher  of  music  and  languages,  from  all  which  employmeoti  hs 
derived  pecum'ary  advantage.  His  engagement  as  proin|»ter  ^ 
the  Kings  Theatre  was  absolute,  and  contained  no  exception  of 
the  times  when  he  might  be  engaged  as  chorister  in  the  chapel  of  dn 
PortupteMe  ambassa£>r.  —  AbbotI  C.  J.  This  was  an  action  fitf 
breakmg  and  entering  the  plaintifPs  house,  and  seising  and  dii- 
training  his  goods.  The  defendant's  case  rested  upon  a  wanant 
•to  distrain  for  the  non-payment  of  poor  rates.  It  is  found  bj  the 
ease,  that  the  plaintiff  is  a  BritishAiom  subiect;  that  he  occupied 
«  house,  of  which  he  let  out  a  part  in  lodgiitfs ;  that  be  waa  t 
Jteacher  of  languages,  and  prompter  at  the  Opera-house.  My 
opinion  is  founded  upon  one  point  only,  viz.  that  tlie  actiop  is  for 
taking  the  plaintiff*s  goods,  and  not  for  arresting  his  person ;  tf 
to  which,.  I  give  no  opinion.  The  question  arises  upon  an  act « 
pariiament,  framed  in  very  general  terms,  **  That  all  writs  afnl 
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^  processes,  whereby  the  person  of  any  amiMMRdori  or  other 
**  pdbNc  minister  of  any  foreign  prince  or  state,  autboriged  «iid 
**  received  as  such,  or  the  domestic  or  domestic  servant  of  any  such 
'^snbassador  or  other  poblic  minister,  may  be  arrested  or  im- 
**  prisoned,  or  his  or  their  goods  or  chattels  may  be  distrained, 
^  leized,  or  attached,  shall  be  utterly  void/'     The  expression  is 
oertsfsly  large,  bot  the  act  itself  was  only  declaratory  and  in  con- 
firmation  of  the  common  law.     It  must,  therefore,  be  constf  ucd 
according  to  tlie  common  law,  o^*  which  the  law  of  nations  must 
be  deemed  a  part.     Adopting  this  rote  of  construction,  I  am  of 
opiaion,  that  whatever  is  necessary  to  the  convenience  of  an  am- 
^lasssdor,  as  connected  with  his  rank,  his  duties,  and  his  religion, 
oiigiit  to  be  protected ;  but  that  an  exemption  ft-om  the  buruiens 
tMrne  by  otlter  British  subjects  ought  not  to  be  granted,  in  a  case 
to  sIbcb  the  reason  of  the  exemption  does  not  apply.     I  do  not 
M^that  the  servant  must  reside  in  the  ambassador  s  house.    I-dn  ' 
Mt  say  that  he  may  not   have  a  house  tit  and  convenient  for  his 
situation  as  the  servant  of  an  ambassador,  nor  that  the  furnitttre 
is  such  a  hoosc  will  not  be  privileged.     But  the  facts  of  this 
tise  are  widely  different  from  those  which  I  have  mentioned.     In 
thv'instance,  the  servant  let  a  part  of  the  house  in  lodgings.  Such 
tliouie  was  not  necessary  for  the  personal  convenience  of  the 
fUntiff;  and,  therefore,  could  not  be  necessary  to  that  of  the 
wibassaden*,  his  master.     If  we  should  decide  that  the  privilege 
given  by  the  law  of  nations  extends  to  such  a  case  as  this,  every 
"tervaat  of  an  ambassador  might  take  a  large  house,  for  ihe  par* 
pwe  of  letting  it  out  in  lodgmgs,  and  enjoy  an  exemption  nrom 
Ae  payment  of  taxes.    Such  a  privilege  is  absurd  in  itself,  and 
sot  at  all  withm  the  reason  upon  which  the  rights  of  ambassadors 
ve  fomided.     I  am  very  sure  that  it  cannot  be  the  wish  of  any 
usbassador  that  his  servant  should,  by  ooloar  of  those  rights, 
inhabit  such  a  house 'for  such  purposes,  without  contributing  to 
'^e  public  taxes  of  the  country  where  he  resides.     And  I  think 
<int  there  is  nothing  in  the  law  of  nations,  or  the  statute  of  the 
T  Ann,cA2.i  which  entitles  the  plaintiff  to  recover  in  this  action. 
iodgment'of  nonsuit  must,  therefore,  be  entered.  —  Batlet  J. 
%8  is  not  the  case  of  an  arrest  of  the  person  of  an  ambassador's 
ttivant,  nor  are  the  goods  seized  such  as  were  necessary  in  a 
lendenoe  of  that  description  which  the  plaintiff's  service  to  the 
ambassador   required.     The  plaintiff's  counsel  claims  an  unre- 
ctrained  exemption  of  sdl  goods,  without  entering  into  the  question 
oftheir  being  necessary  or  not.     The  consequence  of  such  a  doc- 
tHne  would  be  to  enable  the  servant  to  abuse  that  privilege  which 
^u  intende^d  for  the  arnbassador^s  convenience  and  not  his  own. 
'Notwithstanding  our  decision  in  favour  of  the   defendant,  the 
fHumiff  will  still  be  able  to  execute  all  the  necessary  functions  of 
1^  office.     For  these  reasons,  I  concur  in  thinking  that  the  plaintiff 
is  4iot  entitled  to  recover.  —  Holbotd  J.     I  am  of  opinion  that 
the  plaintiff  is  not  privileged  under  the  circumstances  of  this  case, 
h  is  contended,  that,  by  serving  the  ambassador,  he  is  entitled  to 
sn  unqualified  exemption  of  all  his  goods  from  seizure  for  taxes 
^r  otherwise.     Even  supposing  him  to  be  a  domestic  servant,  he 
<^nmothave  a  privilege  to  tbat  extent.     The  privilege  is  con- 
Wed  by  the  law  of  nations,  in  order  that  the  ambassador  may 
notbe  prejudiced  in  his  dignity  or  personal  comfort;  it  is  .not 
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•giVen  for  the  beoefit  of  the  servant.  If  the  debt  for  which  the 
seizure  was  made  had  arisen  out  of  the  plaintiff's  situation,  as 
servant  to  an  ambassador,  the  result  of  this  case  might  have  l>een 
different.  But  that  was  not  so,  nor  can  the  ambassador  be  at  all 
prejudiced  by  that  which  has  been  done.  The  reason  of  the  pri- 
vi]ege>  then,  does  not  apply  in  this  instance;  the  plaintiff,  there- 
fore, cannot  have  the  benefit  of  it,  and  judgment  of  nonsuit  most 
be  pronounced.  —  Judgment  of  nonsuit. 

275.  Si9Kpson  v.  Routh^  E.  T.  5G.4.  2  B.S^  C.  6S2.  — Assump- 
sit for  money  had  and  received.  Plea,  non  assumpsit,  as  to  all  bat 
3^.  14^  and  tender  of  that  sum.  Issue  thereon.  At  the  trial  be- 
fore Holroyd  J.,  at  the  last  Yorkshire  assizes,  it  appeared,  that  the 
defendants  had  seized  and  sold  certain  goods  of  the  plaintiff,  under 
a  warrant  to  distrain  for  poor-rates.  The  articles  sold  prodoced 
4^.  7^.  more  than  was  necessary  to  satisfy  the  levy.  The  overplus 
was  never  demanded,  but  the  defendants  tendered  to  the  plaintiff 
the  sum  of  3/.  14*^.,  which  he  refused  to  accept,  sayfng  that  it  was 
too  late«  That  sum  was  afterwards  paid  into  court.  The  learned 
Judge  thinking  that  the  action  could  not  be  maintained  wtthoat 
a  previous  demand  of  the  overplus,  directed  a  nonsuit,  but  gave 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  I3f. —  Abbott 
C.  J.  However  the  law  might  have  stood  before  the  passing  of  the 
act  in  question,  I  am  clearly  of  opinion,  that  the  right  of  a  plaintiff 
tQ  recover  in  such  an  action  as  the  present,  is  limited  to  those 
cases  where  he  lias  previously  made  a  demand  of  the  surplus. 
The  second  section  of  the  act  states,  ^'  that  the  officer  wiolring  the 
'<  distress  shall  deduct  the  reasonable  charges  of  taking,  keepaag, 
^*  and  selling  such  distress,  out  of  the  money  arising  by  the  a 
"  and  the  overplus  (if  any)  after  such  charges,  and  also  the 


**  penalty  or  sum  of  money,  shall  be  fully  satisfied  and 
'*  be  returned,  tm  demand^  to  the  owner  of  the  goods  and  chafttds 
^'  so  distrained.**    If  we  were  to  hold,  that  an  action  would  lie  for 
the  surplus  without  any  demand,  we  should  convert  the  statute 
into  a  snare,  by  which  every  parish-officer  would  be  rendered  lia- 
ble to  a  variety  oi  actions.    If  it  were  necessary  to  pay  the  monej 
without  demand,  it  would  be  incumbent  on  the  officer  to  follow 
and  ihake  a  tender  to  the  party  distrained  upon,  in  whatever  part 
of  the  kingdom  he  might  happen  to  be.    In  this,  as  in  other  case8> 
where  a  demand  is  necessary  to  give  a  right  of  action,  the  com- 
mencement of  the  action  is  not  of  itself  a  sufficient  demand.     Nei- 
ther does  the  tender  supply  the  place  of  a  demand.     A  tender 
and  payment  of  money  into  court,  admit  the  precise  sum  tendered 
or  paid  in  to  be  due,  but  the  admission  does  not  extend  beyond 
that.     For  these  reasons,  I  think  that  the  nonsuit  was  rigfit.— 
Baylby  J.  I  am  clearly  of  opinion,  that  it  was  necessary  to  make 
a  demand  before  the  commencement  of  the  action,  and  that  such 
a  step  would  have  been  necessary  at  common  law,  without  the  aid 
of  the  statute.     There  was  no  contract  between  the  parties.     The 
defendants  liad  a  public  duty  to  perform  for  the  pansh,  and  pro- 
bably could  not  avoid  raising  more  than  the  sam  mentioned  in  the 
warrant,  for  they  could  not  divide  any  chattel,  and  sell  a  part  of 
it,  so  as  to  make  up  the  exact  sum.     The  object  of  the  statute  in 
providing  that  the  overplus  should  be  demanded,  was  probably  to 
bring  the  parties  together,  to  make  a  settlement ;  and  if  in  this 
case  it  had  appeared  that  the  plaintiff  had  demanded  a  settlement 
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generally,  and  the  tender  had  been  made  upon  that^  or  if  the  ten- 
der had  been  made  in  pursuance  of  any  meeting  for  the  purpose 
of  settling  the  accounts,  I  am  not  prepared  to  say  that  it  would 
not  have  superseded  the  necessity  of  any  other  demands  but  it 
does  not  appear,  that  when  the  tender  was  made,  or  at  any  other 
time,  the  plaintiff  demanded  a  settlement.     I  am,  therefore,  of 
opinioD,  that  we  ought  not  to  grant  any  rule  in  this  case.— »Lit- 
TLBDALE  J.'  It  appears  to  me,  that  the  plaintiff  in  this  case  could 
not  maiDtain  an  action  without  previously  making  a  demand.     It 
lias  been  said,  that  the  rery  commencing  an  action  was  a  demand* 
Tbat  may  be  sufficient  where  the  money  is  payable  according  to  any 
contract  between  the  parties,  for  there  it  may  be  supposed,  that  at 
the  time  of  making  it,  the  plaintiff  demanded  that  the  money  should 
be  paid  at  a  certain  time.     In  such  cases,  bringing  an  action  can- 
not properly  be  called  making  a  demand,  but  enforcing  a  prior 
request  to  pay  the  money  when  due.     But  in  other  instances,  such 
ss  a  bond  with  a  penalty  to  pay  a  certain  sum  on  demand,  there 
an  express  demand  must  be  made  before  the  action  can  be  main* 
taioed.    So  in  an  action  on  a  promise  to  pay  a  collateral  sum  on 
request,  Btrks  v.  Trinpet.  (a)    The  next  question  is.  Whether  the  («)1AmmL  9i% 
teader  admitted  -a  demand?  I  think,   that  it  admitted  nothing 
nore,  than  that  the  sum  tendered  was  due.     If  at  that  time  the 
pUfitiff  bad  said  it  was  insufficient,  and  had  demanded  a  further 
aecoant,  I  am  inclined  to  think  that  it  would  have  been  sufficient. 
— HoLROYD  J.  The  right  of  action  in  this  case  is  founded  upon 
the  statute,  and  that  authorises  the  party  levying  to  retain  the 
Mffplus  until  it  is  demanded.     Nor  does  that  impose  any  hardship, 
for  at  common  law,  if  trover  had  been  brought  for  the  goods,  a 
previous  demand  must  have  been  made.    Neither  does  the  tender     ^ 
ippear  to  aupply  the  place  of  a  demand ;  there  must  be  an  express 
wmand,  or  that  which  is  equivalent  to  it.    The  plaintiff  said  he 
irould  not  take  tlie  sum  tendered,  because  it  was  too  late,  not 
because  he  claimed  a  larger  sum.     A  tender  admits  all  the  facts 
in  a  special  count,  but  if  pleaded  to  a  general  count,  has  no  effect, 
hut  that  of  admitting  that  the  sum   tendered   is  due.  —  Rule 
«fi«ed. 

IX.  Of  the  Appeal  and  Jurisdiction  qfthe  Sessions- 
See  Stat.  43  Eliz.  c.  2.  $  4. 8.     9  G.  1 .  c.  7.  §  S.     5  G.  2. «.  19. 
17  G.2.  C.S8.  §  4,5,6,7-  IS.     28G.3.  c.49.     41G.S.  c.  23. 
§  1.  3,4,  5,6,7, 8.     54G.3.  c.  170.  §  9.     1  G.4.  c.36. 

«6.  Garret  v.  Foot,  T.T.  I  W.  Sf  M.  Comb.  133 — If  an  order  TheordwdT 
be  made  by  the  Sessions  directing  a  new  rate,  it  must  appear  on  Seisioo^direcu 
^face  of  the  notice  that  it  was  on  an  appeal,  as  by  a  recital  of  *"^fjl!!^^ 
Ae  former  order,  &c.  or  otherwise  the  order  of  Sessions  shall  be  appeSaie  inm- 
qoaahed ;  for  the  Court  refused  to  supply  such  defect  by  affidavit,  dicdon. 

277.  Case  of  the  Parish  of  St.  Leonard's,  Shoreditch,  Af.  7\  Seauons  may 
10  W.  3.  HoUj  508.  —  A  poor's  rate  made  by  the  churchwardens,  quash  a  whole 
Ac  and  confirmed  by  two  justices,  in  which  no  tax  was  laid  upon  "***»  •"***  eiUier 
personal  estates,  was,  upon  the  appeal   of  several    inhabitants,  "'^i!l^'!Ii 
quashed  at  the  Sessions.     A  new  rate  was  made,  in  which  the  real  ^  ^tder  Uie    * 
estate  was  taxed  ten  times  more  in  proportion  than  the  personal,  churchwardens^ 
and  upon  appeal  to  the  Sessions  was  quashed.     Upon  motion  to  &c.  to  make 
^juash  these  orders  of  Sessions,  it  was  urged,  that  the  Sessions  ^J"**  *^-  ^'*- 
coold  only  relieve  particular  persons  over-rated  or  aggrieved,  but   ""**W»  ^^' 
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ButtheSeuioiis 
cannot  make  an 
crigifuU  order 
raspecting  a 
rate.  See  S.  P. 
1  Keb.  6SS. 


authority  to 
make  a  stand- 
ing  rate»  or  to 
confirm  an  old 
one. 


If  justices  give 
a  bad  reason, 
the  Court  must 
notice  it. 

In  what  time 
the  appeal 
against  apoor*s- 
rate  must  be 
made  to  the 

SesWHM  VAdCTi 

tlM4a£laiuc.2; 
f4» 


could  not  set  aside  a wliole  rale  aft  once. —  PfiRCtuaAMi  Tlie* 
justicea  are  enabled  by  tlie  words  of  the  43  Eliz*  c.2.  §6*  to  take 
such  order  as  by  them  shall  be  thought  coDve&ient  upon  iqppoAla 
froi»  poor's  rates :  in  either  of  these  cases  of  the  first  or  second 
rttfte»  the  justices  could  not  have  givea  relief  without  aettii^  aside 
the  whole-  rate,  because  the  rate  was  burtheoaome  to  n  whole  set 
of  men ;.  and  they  may  either  make  a  new  rate  thensaelTesy  or 
order  the  churchwardens  and  overseers  to  make  it« 

278*  Rexv.  Abcr/brd  East,  M.T.12  fV.S.^ljL  B4tym.  79B 

An  ^rigifuU  cmkr  was  made  at  the  Sessions,  whereof  the  tenor  was 
thus ;  "  It  is  ordered,  that  the  churchwardens  and  overseers  of  tlie 
<f  pi^tsh  of  A*  do  make  an  assessment  to  the  church  and  poor  bj  a 
*^  pound^ate,  and  in  the.  said  aasessment  do  assess  0.  F.  lands  and 
"  all  other  lands  within  the  said  constablery  to  the  use  aforesaid, 
**  equally  by  a  pound-rale :"  and  now  objection  was  made  to  it, 
diAt  they  have  not  jurisdiction  to  make  such  original  order  at  the. 
Quarter  Sessions^  though  it  had  been  otherwise  if  it  had  come  be- 
fore them  on  appeal ;  and  the  order  was  quaked,,  by  the  Court, 
who  saidy  that  it  was  impossible  to  make  it  good. 

279*  Rex  V.  Audl€yf  M.  T.  12  W.  3.  2  Salk.  526*  —  In  the  year 
16€k5>  a  certain  rate  was  agreed  to  by  the  inhabitants  of  A\^  which 
had  been  followed  till  the  II  ff^  3^  when  a  new  rate  was  made,, 
which  upon  appeal  to  the  Sessions  was  quashed,  and  the  old  rate 
ordered  to  continue ;  and  now  it  was  objected,  that  it  did  not  ap- 
pear to  be  a  poor's  rate»  being  called  a  parish  levy ;  which  might 
be  as  well  for  the  church  as  the  poor,  and  in  that  case  the  justices- 
had  no  jurisdiction.     To  this  it  was  answered  by  counsel,  tliat  the 
Court  will  intend  it.     Upon  this,  Holt  C.  J.  observed,  that  Tupss^- 
den  C.  J.  used  to  say,  that  if  a  particular  jurisdiction  does  not  show 
the  matter  to  be  within  their  auljiority,  it  must  be  concluded  to  be. 
out  of  it.    This  rate  mqst  be  quashed,  because  the  justices  have  iio> 
aathority  to  make  a  standing  rate,  or  to  confirm  an  old  r^te  ;  by 
43  Elix*  C.2.  the  rate  must  be  equal,  to  which  purpose  it.  must  be^ 
continually  altered,  as  circumstances  alter.     Although  the  justi 
at  Sessions  need  not  gise  a  reason  for  the  order,  yet  if  they 
a  reason  which  is  a  bad  reason,  we  must  take  notice  of  it 
quash  the  order,  because  it  appears  to  us  to  be  no  reason. 

280.  Rex  V.   St.  GUe$,  M.  T.  8  Ann.  II   Mod.  259.— Tbe 
inhabitants  of  the  parish  of  St,  G.    appealed  to  the   Sessions 
upon  an  order  made  for  the  levying  a  poor's  rate,  in  which  some 
were  unequally  taxed :  upon  which  the  Sessiona  dismissed  the  ap- 
peal, and  showed  for  cause  in  the  order  of  dismission,  That  the 
Court  being  of  opinion,  that  the  appeal  should  have  been  to  the  next 
Quarter  Sessions  tifier  the  making  ike  rate,  and  not  after  the  taking 
the  distress,  therefore  the  Court,  does  dismiss  the  appeal.     This 
order  being  removed  into  the  King's  Bench, —  Holt  C.  J^  Pov* 
BLL,  Powis,  and  Gould,  Js.   This  appeal  need  not  be  to  the  next 
Quarter  Sessions ;  but  the  error  of  the  justices  is,  that  they  did  not 
proceed  upon  it  when  it  was  before  them,  and  fi;ive  judgment  whe* 
ther  the  rate  was  good  or  not :  though  one  of  the  parties  may  have 
a  particular  appeal,  yet  this  being  a  ra,te  which  they  think  not  ac- 
cording to  the  act,  they  may  appeal  together.  But  it  being  assigned 
for  a  reason,  that  the  appeal  was  not  to  the  next  Quarter  Sessions, 
the  Court  quashed  the  order  of  dismission. 
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W.  Rexv.  St.  Giles,  M.  T.  8  Ann.  Fin.  Air.liU  po^r,  417^*-  Before  Uie 
CpoB  an  apical  from  u  poor's  rate,  tbc  justices  reiused  to  bear  the  ^'^^^  ^''^llli 
afipeal,  because  not  made  at  the  ne^t  Quarter  Sessions,  —  Per  P«f*ygne?«d 
Cdeiam.  The  party  grieved  may  appe^  at  any  Sessioaa;   the.  ^'y  Sesuons.  ^ 
justices  may  aot  have  power  to  aiter  the  rate  at  tjieir  Uis^etioi|» 
but  they  ought  not  to  refuse  to  hear  the  appefil. 

282.  Rex  v.  Si.  Mary,   Tflunton,    E.  2\    12  G.l,  Af§S.-^The  County  Ses- 
Gencral  Quarter  Sessions  set  aside  i(  rate  made  \^y  justices  in  won^orjusUcw 
a  corporation:  and  it  was  objected,  that  by  ^Elui.  c..%  §8,.^  rS%Wi7w^ 
power  is  given  to  corporation  justices,  «od  thaA  no  otb^  JMsiUces.  to  rates  mSe 
can  eater  or  meddle  with  such  borough.  *-^  Pkb  Curiam*   There  in  a  corporation 
being  negative  words  in  this  clause^  the  justices  at  the  Quarter  ^^^P  which  has 
SeiiioDfi  Tor  the  county  have  no  juri^dictioQ.  a^d  the.  order  nuist  J!J^^**„  .?*• 
be  quashed.  Bex  i».  Folly, 

283,  Rex  y.  Borough  of  Taunton,  E,T.  12  G,  1.  Fost.^^S.-^  A^^froma 
A  rale  was  made  for  die  relief  of  the  poor,  on  which  an  appeal  poor-rate  may 
wag  made  to  the  Dorou^  Sessions,  who  confirmed  the  rate.    Oa  betoa  J^omi^ 
tbe  order  being  removed  into  the  King's  Bench,  The  Coukt  held*  Semons* 

tbat  the  appeal  was  good ;  for  there  is  a  clause  in  43  EUz*  c.  2< 
that  says,  the  justices  and  sessions  of  boroughs  shall  have  p^wer. 
exclusive  of  the  county. 

284.  Rex  v.  Justices  of  Berkshire  (a),  i/.  7^.  27  G.2.  3  DougL  on  On  an  appeal  ' 
Btdiotu,  132.  —  It  was  moved  last  term  to  quash  two  orders  made  agiinsta poor's 
at  the  Sessions,  on  an  appeal  from  the  poor's  rate,  upon  the  fol-  ***•  ®"  account 
Wing  exceptions:    First,  That  it  appeared  that  notice  of  the  ^„**i?*" '''**" 
appeal  was  not  given   till   t/ie  day  before   the   Sessions  begiMi^  been  left  out  of 
whereas  there  should   have   been  eight  days*   notice ;    that   tbe  tlie  rate,  thk 
justices  (with  a  view,  perhaps,  to  supply  the  defect  of  notioe)  kotick  given  by 
idjoarned  the  appeal  by  the  first  of  their  orders  to  the  next  day^  **•*  ^pellant  to 
ttd  directed  the  overseers,  Ac.  to  attend  them  then  with  the  rate  ;  ^the^^DoJ 
tfcaton  the  next  day,  accordingly,  they  went  on  to  hear,  and  made  musteiprwsly 
the  second  order  on  the  merits,  whereas  they  ought  (as  was  in-'  ^Mt  tke  names 
wted],  whenever  there  is  not  proper  notice,  to  adjourn  the  appeal  of  tbe  persons 
to  the  next  Sessions.     Secondly,  That  they  should  have  inserted  omitted  in  the 
Ae  tokole  rate  in  their  order.     Thirdly,  That  the  complaint  wa^  JjJIfJ*"**" 
^ly  that  some  persons  who  ought  to  have  been  charged  were  either^n^' 
wiitted  in  the  rate,  but  the  justices  had  gone  beyond  the  com-  capiion  or  the 
piaint,  and  had  struck  out  one  of  the  names  inserted  in  it,  which  botfy  of  vhk 
»as  no  part  of  the  complaint.      Four+hly,  That  the  persons  *^*»»  **^  ^, 
»ho8e  names  were  added  by  the  order  to  the  rate  did  not  appear  f^ST^UMi^^^ 
by  the  order  to  be  inhabitants  of  the  parish,  nor  to  have  any  real  i^  ^e  rated. 
or  personal  estate  there,  and  by  the  43  Eliz.  c  2.  no  person  is   See  now  the 
U>ie  to  be  rated  but  in  one  of  these  instances.     Fifthly,  That  4i  G.s.  c.2s. 
^he  names  of  the  persons  omitted  in  the  rate  (which  omission  was 
the  ground  of  the  complaint)  ought  to  have  been  set  forth  in  the 
9P^,  and  notice  ought  to  have  been  given  to  them.  —  Upon  this 
i  rule  nisi  was  granted. — Wright  J.      This  was  a  motion  to 
|aash  two  orders  of  Sessions  made  on  an  appeal  from  a  poor's 
"ste.    By  the  first  they  adjourned  the  appeal,  which  appears  to 
lave  been  received  the  first  day  of  Sessions,  to  the  next  day,  an4 
lirected  notice  to  be  given  to  the  overseers,  &c.  to  attend  them  at 
hat  time  with  the  rate.    By  the  second  order  they  proceeded  to 
uljudge  the  notice  reasonable  and  the  complaint  just,  and  theivto 

(a)  This  is  the  same  case  as  Rex  v,  St.  Helen's. 
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infert  and  strike  out  as  they  thought  fit  (a).  To  these  orden 
several  objections  have  been  taken :  First,  That  by  the  first  order 
the  justices  appear  to  be  convinced  that  proper  notice  of  the 
appeal  had  not  been  given,  yet,  instead  of  adjourning  the  coosi* 
deration  of  it  to  the  next  Sessions,  as  the  act  directs  when  there 
shall  not  be  sufficient  notice,  they  take  upon  themselves  to  direct 
a  notice,  ^d  adjourn  to  the  next  day  only.  This  is  the  objectioiu 
But  in  answer  it  is  said,  the  notice  directed  is  only  to  attend  with 
the  rate ;  the  notice  of  appeal  they  adjudged  sufficient ;  and  the 
adjourned  day  was  not  another,  but  the  same  Sessions. — Srcondlt^ 
That  the  rate  is  not  returned. — It  is  not  necessary .—Thirolt^ 
'  That  they  have  struck  out  the  name  of  a  person  not  coroplaioed 

against.  This  is  a  strong  objection ;  but,  had^jt  stood  singfy,  that 
part  of  the  order  might  have  been  quashed,  and  the  rest  confimed. 
This  part  of  it  was  indeed  given  up. — Fourthly,  That  the  per- 
sons inserted  are  not  mentioned  to  be  inhabitants,  Ac*  no  that  it 
does  not  appear  they  were  rateable.  I  do  not  think  it  neceasaiy 
that  this  should  appear ;  the  justices  have  satisfied  themselvea  ia 
that  respect. — Fiftrlt,  That  the  names  of  the  persons  inserted 
by  the  justices  were  not  set  forth  in  the  appeal.  I  do  not  think  it 
necessary  that  the  Sessions  should  return  the  whole  appeal ;  it  is 
sufficient  if  they  return  that  there  was  an  appeal.  *  The  principsd 

(o)  These  orders,  as  appears  from  the  **  bearing  date  the  89Cfa  day  oT  Sep- 

3iSS.  in  the  poasession  of  the  Editor,  **  tember   1753,  by  reason   of  eertaiQ 

were  as  fbUow :    **  Berkshire.     Be  it  "  persons  being  left  out  of  the  said 

*<  remembered,  that  at  the  General  Quar-  "rate  or  asscfsment,  and  othenrisfe; 

*<  ter  Sessions,  &c.  holden,  &c.   before  '*  and  it  appearing  unto  tbe  Court^thaft 

**  J.S.y  &c.  on  the  2d  day  of  October,  «  reasonmiu  notice  has  been  given  S» 


**  1753.     Upon  an  appeal  by  Mr.  John  "  them   the    said  John   S^nage 

**  Spmnage  and  others,  inhabitants  of  *'  others,  to   tbe   churcfawaidcna 

**  St.  Hden\  within  the  borough  of  «  overseers  of  the  said  parish  of 

*'  Abtngdonf  against  the  last  poors  rate  '*  said  appeal,  the  Court  doth 

'*  made  for  tbe  said  parish,  and  the  "  and  hear  such   appeal,  and  hercfcgr* 

**  churchwardens  and  overseers  not  at-  '*  finally  determine  the  same;  iMat  it  J 

"  tending  pursuant  to  a  notice  given  "  to  say,  the  Court  doth  adjudge,  daa  ^ 

**  them  for  that  purpose,  it  is  ordered  "  the  complaint  of  the  said  Jekn.  I^^jm   ; 

4'  by  tbe  Court,  that  tbe  churchwardens  **  nage  and  others  is  just,  and  that  ^bef 

«*and  oveneers,  or  some  of  them,  do  '<  are  aggrieved  by  several  persona  bcii^ 

**  attend  at  this  court  with  the  said  rate,  *<  left  out  of  the  aid  rale  or  asaeasuen^ 

«  on  the  Sd  day  of  October  iiistant,  at  <'  and  otherwise ;  and  they  do  bervby 

«  six  o'clock  in  the  afternoon  of  the  <^  amend  the  said  rate  or  aasesawent  by 

"  same  day,  upon  service  of  this  order  *'  inserting  within  and  making  pari  of. 

«  upon  them,  or  one  of  them,  personal-  "  the  said  rate  or  asseesment  the  namea,  , 

«  ly,  or  by  leaving  a  copy  thereof  at  **  wofds,  and   figures   follovring,    Tia. 

«  tbeir  respective  dwelling4iouse8  on  or  **  *  ThaXjohn  Birchhe  rated  at  2/.  ]  Oa.  -*-> 

<«  before  eight  o'clock  of  the  forenoon  <*  2«.  6d    Francis  Hebben  at  5/. 5a. 

*<  of  the  said  day.    By  the  Court***  &c.  "  Edward  Porter,  blacksmith,  4Z.  — 4s. 

.'The  second  order :  "  Be  it  remem-  **  &c.  &c.     Edmund  Dtmkins^ butciier, 

*'  bered,  that  at  the  General   Qjuarter  **  charged  for  stock  at  351.   and   faia . 

«  Sessions  of  the  peace  holden  by  ad-  <*  mother  taken  off*  for  stock  — -..   Ckaria 

"  journment  on  the  Sd  day  of  Odober^  "  ffobbes,  grocer,    for  stock,  at   SOL* 

**  &c.  before,  ftc.  it  is  ordered  by  the  *<  And  the  Court  doth  order  the  said 

«  aforesaid  justices  and  Court  as  foU  *'  churchwardens  and  overseers  of  tbe 

«  loweth,  vis.     Upon  hearing  the  ap*.  **  parish  aforesaid  to  receive,  levy,  and 

^  peal  of  John  Sfinnage  and  other  in-  "  collect  of  the  several  persona  wboaa 

<*  habitants  of  tbe  parish  of  St,  Helen\  *<  names  are  severally  inserted  or  added 

**  in  the  borough  of  jiMngdon,  com-  <<  to  tbe  said  rate,  the  several  sums  of 

•'  plaining  that  they  are  aggrieved  by  ^  money  charged  upon   them    or   see 

**  a  rate  or  assessment  made   for  the  '*  against  their  said  names  as  aforesaid. 

«  relief  of  the  poor  of  the  said  parish,  *'  By  the  Court,**  &c.     MS& 
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^fiieolty  with 'roe  is  this :  they  adjudge  that  several  persons  were 
left  out  without  sufficiently  distinguishing  who  and  what  those 
penoDswere;  then  they  proceed  to  insert  15  or  1 6.  Now  my 
doulH  isy  whether  the  justices  ought  not  to  •  have  adjudged  what 
persons  were  lef^  out,  and  then  inserted  the  names  of  those  pcr- 
aons,  and  those  onl^ ;  for  theirs  is  a  limited  authority. — Deni- 
soy  J.  I  do  not  think  it  necessary  to  go  particularly  tnrough  the 
terenl  ofijections.  My  brother  has  sufficiently  answered  the  first. 
-Alio  the  second,  I  remember  a  motion  in  the  case  of  Weohly  (a)  (a)^fii»,pl.lS4. 
ftr  removing  a  rate,  and  it  was  said  then  that  the  rate  could  not  be 
raoored,  though  there  is  an  old  determination  to  the  contrary.  ^ 

Bot  the  question  here  is,  Whether  or  not  they  ought  to  have  set 
forth  the  rate?  which  I  do  not  think  necessary.     Whether  the 
pefioA9  mserted  have  or  have  not  been  heard,  is  not  to  the  present 
porpoK,  and  therefore  I  shall  give  no  opinion  as  to  the  necessity 
oTit   What  sticks  with  me  is,  Whether  the  notice  to  tlie  church- 
virdeos,  &c«  who  were  to  make  their  defence  for  not  insertmg  the 
penons  whose  omission  is  complained  of,  ought  not  to  have  ex* 
presied  who  those  persons  were,  that  they  might  have  been  able  to 
Accoant  at  the  Sessions  for  having  omitted  them,  and  come  pre- 
pared to  answer  the  complaint  ?    It  seems  more  reasonable  that 
^r  names  should  be  inserted*    Orders  are  frequently  quashed 
for  ODcertainty  in  omitting  to  state  that  the  persons  complained  of 
»e  chargeable,  and  the  like.    If  this  can  be  cleared,  I  see  no 
■eight  in  the  other  objection,  nor  impropriety  in  the  orders ;  the 
whole  is  the  uncei^ainty  of  the  complaint.    It  is  not  necessary  to 
<tite  the  names  of  the  appellants  even  in  the  proceedings  in  a 
coort  of  law,  and  there  is  no  weight  in  the  other  objection.  »— 
FosTEK  J.    It  18  incumbent  on  the  Court  to  lay  down  some  rule  in 
lUs  new  case.     The  same  difficulty  sticks  with  me  that  occurred 
ts  Qj  brother  Denuon.    I  am  not  clear  that  the  persons  inserted 
tpe  inhabitants,  Ac*  of  the  parish.    The  justices  are  here  in  the 
pkce  of  the  churchwardens  and  overseers.    As  it  is  necessary  for 
Ae  overseers  and  churchwardens  to  show  that  the  persons  charged 
tfethe  proper  objects  of  their  authority,  so  since  the  justices  in 
^  case  exercise  an  original  authority  from  which  there  is  no 
appeal,  it  is  equally  necessary  for  them  to  do  so. — Denison  J. 
I  meant  that  the  names  of  the  persons  should  be  expressed,  and 
ikitthey  are  liable  to  be  charged. — Wright  J.    I  do  not  think  it 
Kcessary  that  this  should  appear  on  the  complaint,  but  it  should 
■ppear  somewhere  that  the  persons  insertea  by  the  justices  are 
bible. — DemisovJ.    Suppose  ten  are  complained  of,  the  justices 
■sty  approve  of  the  inserting  of  five,  and  not  of  the  rest. — 
Rmtbe  J.     This  is  an  original  authority  founded  on  a  complaint, 
k  uncertainty  of  which  has  often  been  held  sufficient  to  quash 
to  order  of  removal. — The  case  was  ordered  to  stahd  over  for  a 
liy  or  two,  wfc^n  Wright  J.  agreeing  with  the  other  two,  the 
^ers  of  the  Sessioi^  were  quashed. 

285.    Res  \.  Minchiu' Hampton,    H.  T.   2G.S.    3  JSurr.  1310.   if  the  SeaBions 
*-  S.  is  owner  and  occtij^ier  of  250  acres  of  wood-lands  in  the  eipmsly  Hod 
wrish  of  AT.  .*  the  wood  growing  thereon  consists  chiefly  of  beech  ajaety  altliough 
ffld  some  oak  and  ash  trees  ;  there  is  no  coppice- wood  ;  the  un-  JJ'^y^l'P"',^ 
ler-wood  is  left  to  grow  as  standards  ;  by  the  custom  of  the  coun-  ^J[J^2onft^ 
rjf,  where  the  said  beech,  oak,  and  asn  trees   grow,  beech  is  wrong  prwni- 
Siibtr;  great  quantities  of  such  beech-wood  have  yearly  been  mm,  the  parties 

VOL.   I.  X 


506  pook'b  bats.  [£ii.H* 

«re  bound  by  it.  cut  and  sold  by  the  said  iS.  (and  in  the  two  last  yean  40  or  50 
4  T.  R.  47S.      loads  each  year)  for  fire-wood,  of  the  value  of  from  23*.  to  96l 

per  load,  all  which  said  wood  so  cut  -for  cord-wood  is  of  30  yean 
growth  or  upwards,  and  some  of  60  or  80  years,  and  generaUy  frov 
10  to  20  inches  square  ;  many  of  the  largest  beech-trees  cut  m 
such  wood  are  sold  as  cord-wood^  and  the  fagsots  for  fiit^vood; 
and  the  other  of  such  trees  cut  therein  are  sold  for  makinrgon* 
stocks,  saddle-trees,  and  cord-boards,  and  used  as  dmber  tor  ths 
several  purposes  of  building,  but  not  so  frequently  as  elm  or  o«k; 
pigs  were  let  run  in  those  woods  for  the  eating  of  the  roatfii 
for  which  the  pri^rietor  had  a  pecuniary  profit  when  so  ()«m, 
and  20^.  worth  of  such  wood  is  sold  for  fire-wood  to  20f*  vorth 
sokl  for  any  otlier  purpose ;  and  last  year  there  was  made  a 
clear  fall  of  three  or  four  acres ;  and,  therefore,  we  are  of  of  i* 
nion,  that  by  the  custom  of  the  country,  where  the  trees  and 
woods  in  question  as  aforesaid  grow,  beech  is  timber ,  and,  tbefe* 
'  fore,  not  rateable  to  the  poor's  rate  by  law.  It  was  loof ed  U 
quash  this  order  on  the  ground  that  the  Sessions  had  drawn  their 
conclusion  ''  that  beech  is  timber "  from  wrong  premises,  aad| 
therefore,  the  Court  would  take  notice  and  judge  for  theisselYeii 
whether  the  Sessions  had  determined  right  or  noL— ButLoaa 
Mansfield  said,  that  although  the  justices  at  Sessions  state  a 
great  many  things  that  are  immaterial,  yet  they  had  expred]| 
stated  that  **  beech  is  timber  by  the  custom  of  that  country*' 
It  is  not  the  use  it  is  put  to  that  makes  it  either  timber  or  oot 
timber ;  its  being  or  not  being  timber  depends  on  the  custom  oi 
the  country ;  and  if  it  be  timber  by  the  custom  of  the  country,  il 
must  be  presumed  that  it  was  timber  before  43  Eliz.  c.  2. 

'"*tnrta«Lin  ^^'  ^^"^  ^"  ^^^^^^^^^I/y  ^'  ^'  9G.S.  4  i3iirr.  2290.  -  TWl 
vHhldf  pe^id^  corporation  for  maintaining  the  poor  within  the  city  oi  Canterbiafi 
property  is  to-  ^^  established  by  a  public  statute  1  G.  3*  <;.20.,  by  which  p^ 
tally  omitted  is  sonal  property  is  directed  to  be  rated,  and  any  person  aggnerelt 
by  appeal  to  Uie  by  any  rate  is  authorized  to  appeal  to  the  next  Quarter  Sessioi*! 
KT^r^nch*  ^"  '^®  ""^"^^  ^^  November  1779  they  made  a  rate,  in  which  th^ 
wii?no^iDsuch  emitted  to  assess  personal  property ;  but  although  a  Sessions  wai 
case,  grant  a  aflerwards  holden,  the  rate  was  not  appealed  from,  A  rule  wtt 
mnndamtis,        obtained  to  show  cause  why  a  mandamus  should  not  issue,  com* 

manding  them  to  assess  every  inhabitant  in  equal  proportion. -t 
Yatbs  J.  The  Court  cannot  issue  a  mandamus  to  make  aa  equal 
rate :  it  is  within  the  jurisdiction  of  the  justices  of  the  peace  H 
judge,  whether  a  rate  be  equal,  or  whether  proper  persons  aii 
put  into  it.  (a)  If  it  be  unequal,  or  if  persons  who  ought  to  W 
inserted  are  omitted,  it  is  matter  of  appeal,  and  within  Uie  jurin 
diction  of  the  Sessions ;  but  the  present  application  is  lasAt  M 
this  Court  per  saltum.  This  rate  was  made  in  November  f  a  Qn>^ 
ter  Sessions  has  been  holden  since,  and  no  appeal  made  to  it  fnM 
the  rate.  —  Aston  J.  agreed  with  Tatbs  J.  that  the  persons  wU 
complained  of  this  rate  had  done  wrong  in  coming  to  this  Court 
per  saltumt  without  appealing  to  the  Sessions.  —  Willbs  J*  con- 
curred, observing,  that  by  17  G.  2.  c.SS.  $4;  an  appeal  is  given 
to  any  persons  who  have  any  objection  to  any  person  beir^  pot 
in  or  left  out  of  the  rate.  —  Rule  discharged. 

{a)  See  Butler  v.  Cobbett,  II  Mod.  S54.  and  Rex  ir.  Wcobly,  nnte,^-  IH 
Rex  V.  Bemstaple,  ante,  pT.  1  IB.     Rex  v,  Freshford,  Andr.  SI. 
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887*  Rex  <  Andover^  i/*  T.    17  G.S.   Conop.  550.  —  The  Ses^  Ifuponnmofsl 
iioM  ordered  the  rate  to  be  ufnendedf  by  putting  into  such  rate  a  of  an  order  of 
«te  on  W.  of  seven-pence  in  respect  of  such  his  stock  and  pro-  ?^°'"^ 
fits ;  and  on  B.  of  three-pertce  halfpenny  in  respect  of  his  stock  cerS^penons 
and  profits ;  on  S.  of  two-pence  halfpenny  in  respect  of  her  stock  oucbt  to  be 
in  trade  and  profits;  and  on  Z>.  two-pence  halfpenny  in  respect  addedtoapoor« 
of  her  stock  in  trade  and  profits ;  and  so  on  as  to  several  others ;  nte,  end  order- 
md  then  set  forth,  that  at  an  adjoamment  of  the  said  Sessions  J^^.^q'^^^ 
the  justices  amended  the  same  rate,  &c^  and  set  out  the  order  of  accordlnsly^the 
amendment  verhalim.  —  Dunning  objected,  that  the  order  on  the  Sessions  omit  to 
face  of  it  was  bad,  inasmuch  as  it  did  not  appear,  that  the  several  state  that  such 
persons  whose  names  were  added  to  the  rate,  had  noHce  of  the  persons  had  no- 
appeai,  or  KUgated  the  question  at  the  Sessions :  they  were,  there*  ^*5J**'*^^Mid 
lore»  without  redress  ;  fbr  it  necessarily  precluded  them  from  their  ^^  ^^  appeal  it 
appeal.     The  Sessions,  as  to  them,  made  an  original  rate,  with-  i,  AiuI. 
out  having  given  them  an  opportunity  of  defending  themselves. 
The  Court  held  this  to  be  a  fatal  objection ;  and  therefore  the 
Older  of  Sessions  was  quashed,  (a) 

W8.  Rex  v.  Matheua^  //.  T.  17  G.  3.  Cald.l.'^ On  an  appeal  The  Sessions 
against  a  poor*s  rate,  the  Sessions  stated  a  case  for  the  opinion  of  m«y  amend 
the  Court,  in  which  they  found,  that  the  apoellant  M.  was  rated  f •^I^Jj^Jp^ 
for  a  keeper*s  lodge  and  two  acres  of  land  situate  in  Windsor  of^  special  cm. 
Gre^Parki  tlrnt  His  Majesty  granted  the  office  of  ranger  or 
keeper  of  his  said  park,  with  all  the  lands,  grounds,  and  soil 
within  the  same,  lodges,  and  privileges  thereto  belonging,  to  his 
brother  Prince  Henry  Fredericky  or  his  assigns,  during  pleasure, 
who,  by  virtue  of  such  office,  occupied  the  great  lodge  and 
park ;  and  that  the  appellant  was  one  of  the  keepers  appointed 
by  Ins  Royal  Highness,  and  by  virtue  of  his  office  occupied  the 
lodge  and  the  two  acres  of  land  for  which  he  was  so  rated.  — 
BsABCROFT,  insisted,  that  the  special  case  was  contradictory  ;  as 
it  ia  found  that  the  Duke,  as  ranger,  was  occupier  of  the  whole,  * 
and  also  that  the  appellant,  as  keeper,  was  occupier  of  vart;  and, 
therefore,  that  the  Dukb,  if  the  first  finding  prevailed  in  the 
•pinion  of  the  Court,  could  only  be  rateable.    But  this  objection, 
as  it  went  only  to  an  amendment,  was  disregarded. 

289.  Rex  v.  Hill,  H.  T.  17  G.  S.  Cowp.  61S.  —  Upon  an  appeal  Tlie  justices  at 

asainst  a  poor-rate,  assessing  //.  in  respect  to  his  stock  in  trade  f*!ff ■"if"^ 
70    .  *.  •«Vi»4»         i»  J    M.  A.  J  ms  a  case  on  an 

m  the  parish,  the  Sessions  confirmed  the  rate,  and  stated  a  case  ^^^  f^^in  n 
for  the  opinion  of  the  Court.    A  rule  was  obtained  to  show  cause  poor-rate,  can- 
why  this  order  of  confirmation  should  not  be  quashed ;  and,  on  notpermitama- 
showing  cause,  Lor©  Mansfield  asked,  what  the  usage  hereto-  ^^^^^]^ 
lore  had  been  in  this  place  with  respect  to  rating  stock  in  trade  ?  ^'^r'J^ 
—  Morris  answered,  that  the  usage  was  waived ;  and  that  he  and  ^^^^  question 
Wn»f  ORE  had  agreed  at  the  Sessions  to  bring  the  general  question  before  the 
before  the  Court.  —  Lord  Mansfield  said,  they  had  no  right  to  Court,  though 
do  so ;  and  accordingly  the  Court  ordered  the  case  to  be  referred  the  counsel  on 
back  to  the  Sessions  for  this  purpose.  ^t  to  it.^**"" 

290.  Rex  V.  Coode  {b),  T.  T.,  24  G.  3.  Editor'*  MSS.  —  On  ^he  appeal 
the  1 3th  January  notice  of  appeal  was  given  to  the  defendants,  against  a  i^^s 

-who  were  churchwardens  &na  overseers  of  P.,  against  two  rates  rate  must  be  in 

for  the  relief  of  the  poor,  made  at  P.  on  the  10th  of  December  otfcases  to  the 

'^       '  neMt  session ; 

(«)  See  &  P.    Rex  v.  St.  Helen's,        (*)  See  Rex  c.  Justices  of  Dorset- 
Say.  Rep,  1 18.  shire,  yotl,  pi,  47^. 
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Ibr  the  17  6.9.  and  5th  of  January  1784.  The  nodce  was  generalv  that  sevdvl 
€.88.  §  7.  bw  persons  were  put  on  the  rate  who  had  no  property,  the  Dsmeiof 
45pr****e*i4  *^®  persons  not  being  specified.  The  Epiphany  Sessione  were 
wh^^eft  the  ^^^^  ^"  *^  ^5*  ®^  January^  when  this  appeal  was  dismined  for 
appeel  to  angf  insufficiency  of  the  notice.  On  the  12th  of  AprU  a  fresh  notice 
■essions.  of  appeal  was  given  against  the  same  rates,  stating,  that  the  ap- 

pellants meant  to  procure  the  appeal  to  be  reheard,  and  specified 
the  persons  objected  to  as  improperly  inserted  or  omitted.  And  <w 
the  13th  of  AprU  and  27th  of  January  three  other  notices  of  ap- 
peal against  one  or  both  of  the  same  rates  were  given,  specifying 
difierent  sorts  of  persons  objected  to :  these  notices  did  not  refer 
to  any  former  appeal»  the  intention  of  the  appellants  being  to  pro* 
ceed  upon  them  under  the  43  Eliz.  c.  2.  §  4.  which  dees  not  coo- 
fine  the  appeal  to  the  next  Sessions.     These  four  appeals  came 
on  to  be  heard  on  the  23d  of  April.  —  Thb  Court  first  took  into 
consideration,  whether  they  were  competent  to  rehear  a  mattorof 
appeal  dismissed  at  the  last  Sessions  for  insufficiency  of  notice; 
and  determined  that  such  appeal  could  not  be  reheard,  and  di^ 
^    missed  the  appeal  of  the  12th  April.    They  then  took  roto  cosii- 
deration  more  of  the  appeals  on  the  13th  o£  Aprils  Whether  as 
appeal  can  be  reheard  against  a  rate  on  stat.  43  Emr.  c.  2.  §  4.  at  aj 
other  Sessions  except  the  next  after  making  such  rate  ?  conllde^ 
ing  the  statute  17  G.  2.  c.  17. ;  and  they  thereupon  determined  iliat 
such  appeal  could  be  received.    Then  the  merits  being  gone  inus 
it  was  ordered,  that  the  rate  be  quashed  for  insufficiencv :  similv 
orders  were  made  on  the  other  two  appeals.     The  order  of  the 
I5th  January,  and  the  four  orders  of  the  22d  AvrUy  being  ail  r^ 
moved,  a  motion  was  made  to  quash  the  three  last  orders  of  the 
22d  AprU.    The  reasons  of  the  several  determinations  were  Ml 
out  in  the  orders.  *-  Bbarcroft  showed  cause  on  the  order  of  tfas 
15th  January,    The  only  question  before  the  Sessions  was,  Whe^ 
ther  the  notice  of  appeal  was  sufficient  before  the  EasUr  So^ 
sions  ?  Different  notices  were  given,  one  on  the  17  G.2*  ^S8*i7» 
considering  the  order  of  the  I5th  January  as  not  final,  and  otben 
on  the  43  Eliz.  c.  2.  §  4.  as  if  no  appeal  had  been  made.  The  Sak 
sions  had  held,  that  this  second  set  of  appeals  would  lie ;  and  the 
motion  to  quash  these  orders  was  on  two  grounds.  First,  That 
the  17  G.  2.  c.  38.  §  6.  had  repealed  or  suspended  theiSEHx^c.^ 
as  to  the  appeals  against  rates.     Secondlt,  That  a^er  an  app^ 
under  the  17  G.2.c.  38.  §  6.  there  could  not  be  any  wider  the 
43  Eliz.  c.  2.  §  4.  As  tp  the  first  point  it  is  very  clear.  Originailyi 
the  appeal  under  the  %8  Eliz.  c.  2.  might  be  to  any  Sessions ;  tlal 
(o'j/^nte.pl.sso,  is  settled  in  Rex  v.  St.GUes  (a),  and  other  cases,  and  will  notM 
^1-  disputed.    The  question^ihen  is,  Whether  it  is  confined  to  the 

next  Sessions  by  17  G.  2.  e.  38.  §.  4.  ?    That  statute  has  no  negfr 

tive  words,  and  it  has  been  determined  in  several  cases,  particularly 

(5)  ;i  Cc^s.     in  Dr.  Foster's  case  {b),  that  an  act  worded  affirmatively  does  DiOt 

repeal  a  prior  act,  tn  pari  materia.  An.  appeal  is  given  by  tae 
(c)  Vide/xtst,  same  clause,  and  in  the  same  words,  against  overseers'  accounts  (c)\ 
^'  3*  and  in  practice,  appeals  are  brought  at  any  Sessions  against  thefS 

accounts.  A  case  of  that  sort  had  been  before  this  Court  in  171^ 
from  Pevensey,  Dr.  Burn  was  clearly  of  opinion,  that  the  t<^ 
statutes  subsisted  together,  and  that  an  appeal  might  be  brought 
under  either ;  only,  if  the  appellant  wanted  to  have  costs,  he  mart 
apply  to  the  next  Sessions  under  17  G.2.  c.  38.  §7-    In  ^^^ 
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lothiag  codd  be  more  material  than^  for  the  leeislature  to  mean^ 

if yoa  take  the  flutter  up  immediately  you  shall  nave  costs,  if  you 

lie  hj  you  shall  not :  the  orders  before  the  Court  had  given  costs, 

lodtbAt  part  of  it  was  undoubtedly  bad,  but  the  rest  would  remain 

good.    The  practice  all  over  England  had  followed  Dr.  Burn's 

opioion,  BO  that  it  became  a  question  of  considerable  importance. 

Aecase  of  Rex  v.  The  Justices  of  Berkshire  (a),  which  had  been'  (a)  Videpoif, 

neotioDed  by  fVilles  Jm  was  not  a  decision  to  the  contrary :  it  P^*  ^^' 

VIS  aa  appeal  against  an  account  allowed  by  one  justice  only,  a 

joradiction  created  by  17  G*  12.  c.  SO.  §  6.  and  against  which  no 

ippeal  lay  under  4S  Eliz.  c,  2.  §  4>.    If  it  applied  at  all  to  this  case, 

it  afforded  an  argument  that  in  other  cases  an  appeal  under 

4S  Elk,  c.  2.  wotdd   lie,   since  the   Court  had  grounded   their 

ddernination  on  this  particular    circumstance.  —  As    to   the 

anoKD  point,  it  was  not  reasonable  that  by  a  mere  blunder  in 

l^ootice  the  parties  should  be  concluded  for  ever  on  the  merits. 

b  fiict,  m  the  present  case,  the  time  was  too  short  to  enable  the 

ippeHsDta  to  give  a  sufficient  notice  before  the  Epiphani/  Sessions ; 

lid  the  justices  ought  to  have  retained  the  appeal  and  respited  it. 

•4-THt  Court  desired  that  this  case  might  stand  over  for  some 

di^;  and  Uiat  io  the  mean  time  authorities  might  be  searched  for, 

•d  an  inquiry  made  into  the  practice.     A  few  days  after  Mr. 

ito/infonned  the  Court  that  he  had  seen  the  case  of  Rex  v.  Lord 

Mittrnham  [probably  the  Pevensey  case  (6),]  which  was  an  over- 

Mer's  account  (o);  but  the  doctrine  laid  down  by  Lord  Man^eld  ^c)  Rex  v.] 

od  Mr.  Justice  Aston  was  applicable  to  this  case.     He  said,  he  Welch,  poi<^ 

hd  inquired  into  the  practice,  and  found  that  in  counties  where  pi*  346. 

that  are  bo  boroughs  such  appeals  are  not  frequent ;  but  that  in 

^loKcettershire^  Ski^ordshire,  BerkshirCf  Dorsetshire^  Surrey,  and 

M&e  others  which  he  mentioned,  they  were  received  at  any  thne. 

ii  the  West  Riding  they  were  confined  to  the  next  Sessions.    He 

«her?ed,  that  much  inconvenience  might  arise  if  appeals  in  all 

Mies  were  to  be  restrained  to  the  next  Sessions ;  for  a  rate  might 

ffvpooely  be  made  too  late  to  give  notice  in  time :  to  which  Mr. 

mice  Ashhurst  answered,  that  the  next  Sessions  always  meant 

^  next  possible  Sessions.-— Mr.  Batt  then  proceeded  to  state 

from  affidavits  some  facts  to  show,  that  in  this  case  there  had  not 

ken  sufficient  time,  and  that,  in  truth,  the  Easter  Sessions  ought  to 

k  considered  as  the  next ;  and  he  pressed  very  much  to  have  the 

>Me  sent  back  to  be  re-stated  as  to  those  facts. — Lord  Mans- 

(A]  R«x  r.  Lord  Ashbumham,  E.T.  time.  There  was  another  order  of  Ses- 
15  G.  3.  —  The  Court  made  the  rule  sioos  before  the  Court,  which  had  con- 
Mute  for  quashing  sereral  orders  of  £rmed  the  accounts  of  the  last  year, 
hiiiiMii  for  the  liberty  of  Pevensey  in  agaiiMt  which  the  appeal  was  at  the 
I^Kx,  by  which  the  justices  dismissed  next  sessions.  To  this  it  was  objected 
ippesb  against  oveneers*  accounts  for  by  Dunmngr  that  the  Sessions  had  al- 
■neral  years  as  coming  too  late,  not  lowed  in  their  accounts  several  illegal 
bang  made  to  the  next  Sessions.  The  charges,  particularly  a  charge  of  up- 
Coun  were  of  opinion,  that,  as  the  pro-  wards  of  8/.  for  a  treat  at  a  public 
Mdiogs  might  be  under  the43£lia.,  house,  which  was  admitted  to  be  an 
hs  defendant  might  appeal  at  any  illegal  demand;  and  on  that  account 
ins*  and  therefore  quashed  thejorder  the  order  of  confirmation  at  the  Ses- 
if  dismission :  and  Jtton  J.  cited  a  sions  was  quashed ;  and  per  AUon  J. 
^  in  which  the  Court  had  been  of  there  cannot  in  these  cases  be  any 
bst  opinion  before,  though  he  thought  allowance  for  time  and  trouble,  but 
SMat  inconvenience  might  arise  from  merely  for  di4>urseroent8  out  of  pockety 
^pi%  appeals  at  a  long  distance  of 
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FIELD  saidi  as  at  preseat  advised,  he  thought  the  17  G.2.  cSS-  S% 
tlid  confine  the  appeal  to  the  next  Scions;  fa«t  that  on  die 
affidavits  stated,  the  case  ought  to  be  sent  iMck,  lavhichcflK 
there  must  be  a  rule  to  show  cause,  that  the  other  side  ought  ksie 
an  opportunity  of  answering  the  affidavits.  —  Ashhviist  sod 
Bui<LER  Js.,  agreed  with  Lord  Mansfield  as  to  the  oonstnictioa  t« 
be  put  on  the  17  G.  2.  c.  S8.  §  7. ;  but  they  thought  the  caie  cosM 
not  be  sent  back,  unless  for  a  defect  appearing  on  the  face  of  it; 
apd  that  if  the  appellants  were  prevented  by  any  misbehavisur  of 
the  other  side  from  giving  sufficient  notice  in  time  before  die  neit 
Sessions,  they  ought  to  have  applied  to  the  Court  in  the  ibUoviog 
term,*— After  some  conversation,  thb  Court  agreed,  thstthey 
must  decide  that  the  17  G.  2,  c*  S8.  §  7.  had  rene&d  the  4S  £f«- 
c,2,.i  4'.  in  this  particular ;  that  the  case  coula  not -be  sent  btck* 
and  that  the  orders  complained  of  must  be  quashed. 
Anappeal  291.  BexY.  Micklefietd^  H.T.  25G.3.  EditorV MSS.— llui 

against  a  poor's  ^39  qh  appeal  against  three  rates  for  the  relief  <^  the  poofi 


I^rtoth^  12th  May]  14th  June,  and  15tli  September  17«S.     The  appeal  w 
I  after  the  ^^  ^^  Michaelmas  sessions,  where  the  first  rate  was  siven  vp  bj 


publication  of  the  respondents,  the  third  quashed  for  inequality,  and  the  secooi 
the  assessment,  also  quashed,  subject  to  the  opinion  of  the  Court  of  King's  Bencb 
for  it  is  by  qh  a  case  which  stated,  that  the  money  raised  was  to  reimhuiie 
S!It  &f  jSm  b  ^**®  overseers  for  the  expence  of  law  proceedings.  The  Cosit 
aggrieved!'^  "*  Confirmed  some  parts  of  the  order,  and  it  was  sent  back  to  be 
<a)AntejA.\\S>  i^^-s^ted  as  to  one  particular  fact,  (a)    On  its  being  retuncd, 

CoekM  objected,  that  the  appeal  appeared  not  to  be  to  the  next  sef* 
(6)  The  ptecsd-  sions,  and  was,  therefore,  by  the  authority  of  Rex  v.  Coode(lii^  tos 
ing  case.  ]ate«  —  Feamley  replied,  that  it  oi^y  appeared  on  the  order  thil 

the  rate  was  made  on  such  a  day,  but  it  did  nat  appear  st  what 
time4t  was  allowed;  and  until  aEowance  there  could  he  no  sppeiL 
He  saidy  that,  in  fact,  the  rate  was  allowed  on  the  28th  of  Jss«»  ^ 
published  in  a  general  way,  namely,  a  rate  at  so  much  the  pos*' 
in  cash  on  the  §9th.  The  Midsummer  sessions  were  held  the  bfr 
ginning  of  Jis/^,  but  the  appellant  had  no  opportunity  of  seeisg 
the  rate,  or  havmg  a  copy,  so  as  to  know  the  precise  suaos  sssesed, 
or  to  be  able  to  appeal  till  after  the  sessions ;  and  it  might  be  at- 
tended with  great  inconvenience,  as  the  parish-officers,  by  puh- 
lishing  the  rate  late,  and  avoiding  to  give  copies,  might  defeat  the 
party  of  his  appeal :  besides^  the  appeal  was  to  the  next  seanons 
after  he  was  aggrieved ;  and  he  could  not  be  aggrieved  till  be  wn 
called  upon  to  pay.  But  this  order  had  been  in  part  confinned  by 
the  Court  last  term ;  and  it  would  be  inconsistent  to  qussh  it  oowi 
as  beinff  too  late.  —  Lord  MAvsriKLD.  The  objection  wss  not 
then  taken ;  the  party  is  aggrieved  by  the  assessment,  and  moat 
appeal  from  that :  the  only  time  to  be  looked  |p  is  the  time  at 
publication ;  and  it  was  on  this  the  determination  went  in  Rex  v< 
{e)Aiae,p\,9^0.   Coode.  (c)     The  time  of  publication  is  not  mentioned  in  this  case* 

but  we  must  intend  a  publication,  because  tlie  justices  call  it 
"rate/*^-A8HHURST  J.  In  the  cases  of  hardship  and  fraud  po^ 
by  Feandeyj  the  appeal  might  be  to  the  foUowing  sessiona, ja 
being  the  next  possible ;  but  that  is  not  the  case  here.  The  piv- 
lication  of  a  rate  at  so  much  in  the  pound  was  enough  to  pat  tbe 
party  on  inquiring  :  he  did  not  do  so,  and  the  appeal  is  too  late* 
Where  a  person  292.  Rex  v.  CheskujU.  T.  T.  28G.  3.  2  T.  «.  623,  —  The  Sea- 
is  overcharged    ^^^^  ordered  that  the  appellant  should  be  relieved,  by  bemg 

in  a  poor-rate,  * '^ 
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ehufed  in  the  r^te  or  aasessmeot  at  the  rate  of  21/.  a  year»  instead  the  Senions 
«f  the  sum  which  he  then  stood  charged  with ;  and  that  the  rate  ^^Y*  under 
«r  assessment  should  be  amended  accordingly. —  The  Court  said,  17G.2.  c.i8. 
thst  in  this  case  no  person  had  been  omitted  in  the  rate ;  but  an  appeal  by  lei- 
^ccujner  was  overcharged;  and  they  were  therefore  clearly  of  opi-  sening'the  turn 
doB,  that  there  was  no  necessity  for  the  Sessions  to  quash  this  assessed  on hmu 
mie;  that' they  had  acted  properly  in  amending  it;  and  that  the  See  now  the  8t»- 
itatiite  nG.2.  e.SS.  would  be  nugatory,  if  it  did  not  apply  to  a  tute4lG.3. 
case  like  the  present.  ^'^^'  5^* 

293.  Rex  v.  Atkins,  M.  T.  31  G.  S.  4  T.  R.  V2.  —  A  poor-rate  An  appeal 
was  made  in  October  1789,  and  allowed  in  the  November  following;  against  a  poor 
against  which  the  defendant  appealed  to  the  last  Easter  sessions,  ^  ^^"^  ^ 
when  the  appeal  was  dismissed  with  costs,  because  it  was  not  made  ^^^  ^  ^ 
to  the  next  sessions.     The  rate  and  the  order  of  Sessions  having  after  the  allow- 
beeo  removed  here  by  certiorari^  the  Court,  without  hearing  any  ance  of  it. 
argameot,  confirmed  the  order  of  Sessions  on  the  authority  of  the  (a)jinie,pl.990. 
cases  of  Rex  v.  Coode  (a),  and  Rex  v.  Micklefield.  (b)  (6)^nie!pl.39K 

29*.  Rex  v.  Nevocomb,   T.  T.  31  G.  3.  4  T.  il.368.—  A  poor  s   xhe  Sessions 
nte  was  made  for  the  parish  of  H. ;  the  rate  was  not  published  conarming  a 
until  the  third   Sunday  afler  it  had  been  allowed,    and  being,  nue  on  one 
tiierefore,  clearly  illegal   and  void,  the  magistrates  refused   to  ground,  will 
grant  a  warrant  of  distress  under  it.   On  a  motion  for  a  mandamus  v2lU^?f  hbe 
it  appeared  that  there  had.  been  an  appeal  to  the  Sessions  against  radically  bad 
this  rate,  on  the  ground  of  inequaliti/,  and  that  the  appeal  was  on  another, 
disffiissed.    It  was  contended  that  the  order  of  Sessions  could  not  S.  C.  ante. 
give  effect  to  a  rate  which  was  before  a»  nullity.    On  the  other 
liand  it  was  said  that  this  defect  was  subject  of  appeal,  and  that 
^  rate  had  been  appealed  against  on  another  ground,  and  con- 
^naed.    But  the  Court  held,  that  this  was  a  radical  defect  in 
tite  rate  itself,  which  nothing  could  cure. 

295.  Rex  v.  Netobury  (c),  M.  T.   32  G.  3.  4  T.  R,  ATlS.  —  The  if  a  party  appeal 
Sessions  quashed  a  poor-rate,  subject  to  the  opinion  of  this  Court  against  a  poor- 
<w  a  case  which  stated,  that  previous  to  the  appeal  a  regular  '■♦«  ^^  ^ 
notice  was  given  by  the  appellant,  that  he  intended  to  appeal  on  flTno  r^aWe 
fliese  grounds  ;  that  he  was  not  an  inhabitant  of  the  parish  of  N.y  property  in  the 
w  occupier  of  any  property  there  ;  that  the  tolls  of  the  naviga-  perish,  there- 
^00  of  the  river  Jf.,  for  which  he  was  rated,  were  neither  collect-  spondents  must 
«d  or  due  there ;  that  he  was  not  rateable  at  all  for  those  tolls  in  ^"5  establish 
A^-,  or  if  he  were,  not  to  the  amount  for  which  he  was  rated ;        "^  *^""* 
•nd  that  the  rate  was  for  those  reasons  unjust  and  unequal.   That,  W  ^  ^ Vi 
rfter  proving  service-of  this  notice,  the  respondents  put  in  the  fyl^**^  pL 
^ein  question,  and  proved  the  due  signing,  allowance,  and  pub-  <K>3'so4rRex 
fotion  of  the  same;  in  which  the  appellant  was  rated  4u.  as  v.  Knill,poirt 
occupier  of  the  tolls  of  the  navigation,  of  the  yearly  amount  of  pl.^^oo. 
^.    That  the  respondents  were  then  called  upon  by  the  ap- 
pellant's counsel  to  support  the  assessment  upon  the  appellant, 
which  they  declined,  relying  on  the  validity  of  the  rate,  until  im^ 
pc^hed  by  evidence  on  the  part  of  the  appellant.    The  appellant 
produce^  no  evidence  whatever ;  and  the  justices,  being  of  opi- 
nion that  the  respondents  ought  to  have  produced  evidence  in 
support  of  the  assessment,    quashed  the  rate,   subject,  &c. — 
Loan  Kenyon  C.  J.  at  first  hinted  that  this  Court  ought  not  to 
interfere  in  such  a  case,  to  control  the  practice  of  the  Quarter 
Sessions.    But  afterwards  he  said,  that  law,  justice,  and  conve- 
nience required  that  the  respondents  should  begin  in  cases  of  this 
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"kind  as  well  as  on  appeals  against  ordars  of  removal ;  in 
last  cases'  the  rule  universally  obtains.    Here  tbe  first  objectioB 
to  the  rate  was^  that  the  appellant  bad  no  rateable  property  ii 
N,;  the  respondents,  therefore,  should  have  shown  that  he  had 
some  property,  in  respect  of  which  he  was  liable  to  be  rated :  d 
tons  impossiide  for  the  appellant  in  the  firgt  instance  to  prvoe  ike 
negative.    In  writs  of  error,  and  appeals  to  the  House  of  Lords, 
where  each  party  is  in  possession  of  all  the  evidence  on   boA 
sides,  the  party  who  impeaches  the  decision  below  always  begins: 
but  in  a  case  of  this  kind,  where  it  is  an  ex  parte  proceeding,  and 
where  the  appeal  comes  on  to  be  h'eard  naked  and  destitute  of  all 
evidence  before  the  Court,  those  who  have  done  tbe  act  oogfat  to 
establish  the  propriety  of  it  by  evidence.  —  Ashhurst  J.    The 
-respondents  ought  to  have  established  their  ovon  rate.    At  all  events 
we  ought  to  give  credit  to  the  justices  at  the  Sessions,  thiut  they 
know  their  own  practice ;  and  no  ground  is  laid  before  us  to  war- 
rant us  in  saying  that  they  have  acted  wrong.  —  Buller  J.  My  first 
doubt  was  about  the  propriety  of  any  case  being  sent  here  to 
determine  upon  the  practice  of  the  Court  of  Sessions .:  but,  as 
the  case  is  here,  I  think  we  ought  to  give  our  opinion  upon  that 
practice,  and  to  lay  down  a  general  rule,  which  may  be  a  ^aide 
in  future  to  all  the  Quarter  Sessions.     And  I  see  no  objection  to 
that  which  has  been  suggested  by  my  Lord.  —  But  the  Coubt 
said,  in  this  case  it  would  be  proper  to  send  it  down  again  to  the 
Sessions  to  be  heard,  (a) 
The  Sessions,         296.  Rex  v.  Durslevy    M.  T.   35  G-  S.   6  T.  R.  53.  —  if.  ap- 
on  an  appeal  for  pealed  against  a  poors  rate,  for  that  7*.  and  Co.,  and  seveffal 
notntingper-    others,  without  naming  them,  were  not  rate<l  for  their  goods» 
must£'aui8fi«l  ^tock  in  trade,  and  personal  effects.     The  Sessions  being  of  opi- 
thattheproperty  nion,  that  Stock  in  trade  and  personal  property  ought  to  have 
belongs  to  the     been  charged  in  the  rate,  quashed  the  rate,  subject  to  the  opi- 
persons  intend-  ujon  of  this  Court,  upon  a  case  in  which  they  did  not  state,  whe- 
d  tf!^  "ir    '     *^^  ®'  °^'  *^^*  property  .belonged  to  the  several  persons  intended 
productive  of      ^^  ^^  included  in  the  rate.  —  Lord  Kenyon  C.  J.   The  justices  at 
profit,  before      the  Sessions  have  not  stated,  whether  or  not  this  property  be^ 
they  can  quaah    longed  to  the  several  persons  whom  the  appellant  wished  to  io- 
the  rate.  elude  in  the  rate,  or  if  it  did,  whether  or  not  it  produced  profit, 

or  whether  or  not  it  was  liable  to  incumbrances  equal  to  the  va- 
lue of  the  property  itself.  The  bare  possession  of  personal  pro- 
perty is,  to  be  sure,  evidence  from  which  the  justices  may  draw 
the  conclusion  that  the  possessor  should  be  rated ;  but  here  tbe 
justices,  afler  stating  the  possession,  have  raised  a  doubt  ren>ect- 
ing  other  facts,  which  they  should  have  inquired  into,  and  deter- 
mined upon.-  They  have  raised  a  mist  which  we  cannot  dispel. 
The  facts  are  not  suiEciently  disclosed  to  enable  us  to  draw  the 
conclusion  that  these  persons  ought  to  be  rated.  And  the  order 
of  Sessions  was  quashed. 
If  a  person  be        297.  Durrani  V.  Boys^  H.  T.  86  G.  8.  6  T.  R.  580.— A  poor's 

aggiiered  by  a    rate  was  made  for  six  months  prospectively,  but  the  plaintiff,  who 
nte  being  inade 

(a)  J.  ffeywoodt  amicut  curiae,  said,  jected  to  his  being  rated  at  all,  it  is  the 

after  this  case  was  heard,  that  at  tbe  practice  for  the  xespoadents  to  b^gio  ; 

Yorkshire  sessions,  were  more  appeals  but  if  he  ol^cct  to  the  guanlum  of  the 

of'this  kind  where  lodged  than  in  any  rate,  then  tbe  amis  Jay  on  him. 
other  county,  when  the  appellant  ob- 
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vas  the  person  rated,  never  appealed  against  it  to  the  Sessions,  for  a  longer 
but  on  its  being  levied  by  distress,  brought  the  present  action  of  time  than  »  ne- 
trespass  against  the  justices  who  granted  the  warrant  and  the  cctt«ry,be  mutt 
overseer  who  executed  it.      The   question   was,  Whether   the  ^J^^^J^^-- 
plaintiff  ought  to  have  appealed  to  the  next   Sessions? — The  the^ssiont. 
Court.  The  answer  to  this  action  is  furnished  by  the  cas^  of 
HMkkinsY.  Chambers  {a)  f  where  Lord  Mans  fields  after  the  first  (a)^iii<,pl.S64» 
argument,  said,  *^  All  about  the  rates  is  clearly  out  of  the  pre- 
"  sent  case ;  for  if  they  are  bad,  the  parties  who  thought  them- 
*^  selves  aggrieved  should  have  appealed."     This  authority,  which 
has  convenience  as  well  as  reason  and  law  for  its  foundation,  is 
directly  in  point.     Therefore,  if  it  had  appeared  on   this  rate, 
that  it  was  made  for  six  months,  and  if  the  plainti£P  wished  to  ob- 
ject to  it  on  that  account,  of  the  validity  of  which  objection  I 
will  say  nothing,  he  ought  to  have  appealed  against  it  to  the  Ses- 
sions.   The  legislature  seem  to  have  been  anxious  that  prelimi- 
tatj  objections  to  a  rate  should  be  made  in  the  first  instance :  the 
statute  17  G.  2.  c.28.  directs  that  poor  rates  shall  be  published 
io  the  church  the  next  Sunday  afler  they  are  allowed ;  and  any 
persons  objecting  to  the  rates  must  appeal  to  the  next  Sessions ; 
there  the  question  is  decided  in  ^  Jorum  domesticumf  and  in  many 
instances  before  the  rates  are  collected.    Therefore,  on  the  au- 
thority of  that  case,  I  am  clearly  of  opinion,  that  the  plaintiff 
should  have  objected  to  this  rate  (if  he  thought  it  objectionable) 
by  appealing  to  the  Quarter  Sessions,  and  having  waived  making 
his  objection  there,  it  is  not  competent  to  him  to  make  it  in  this 
action.    And  judgment  of  nonsuit  was  accordingly  given. 

298.  Rexv.  Tophamy  T.  T.  50  G.3.  12£fli^546.  —The  defend-  Mliere the  ap- 
ut  appealed  against  a  poor-rate  for  J[>.     Rate  confirmed,  subject,  pellant  dupotc* 
&c    Tlie  defendant  was  rated  as  occupier  of  property  of  the  an-  before  the  Ses- 
naal  value  of  250/.  and  he  appealed  against  the  rate,  giving  notice  "*"*•  ^qwmr 
of  the  grounds  of  his  appeal,  1st,  that  he  had  no  rateable  property  i"|IJ^  .uflJ.**' 
in  the  parish  ;  and  2dly,  that  he  had  not  rateable  property  to  the  dent  for  the  re- 
vnount  at  which  he  was  rated.    On  the  part  of  the  respondents  it  spondentto 
was  proved  that  the  appellant  was  in  the  annual  receipt  of  certain  «how  that  the 
tilbe  rents  originating  in  the  D.  inclosure  act  (which  act  was  ad-  VP«ll»n*  ^n 
nitted  as  part  of  the  case)  of  the  annual  value  oX  6*.  8rf.    It  was  J^[^^We 
farther  proved  that  certain  other  sums  were  received  by  him  for  piopcrtj  within 
<ttch  tithe  rents,  but  there  was  no  proof  of  their  amount.     Here  the  parish,  they 
the  respondents  closed  their  case ;  insisting  that  as  they  had  ™ust  also  show 
poved  the  appellant  to  be  in  possession  of  some  rateable  property,  "^^^  j"? ''**hl 
It  was  incumbent  on  him  to  prove  that  in  fact  he  had  been  over-  f^^J^ni^hich 
^l^ed.     The  appellant,  on  the  contrary,  insisted  that  this  compo-  thej  charge  the 
•ition  or  rent  was  not  rateable  at  all.     The  Sessions  held  that  it  party  in  the 
was  rateable.    The  appellant  then  contended  that  as  there  was  no  n<«* 
proof  of  any  specific  sum  having  been  paid  beyond  the  6«*  8(/.,  the 
^te  ought  to  be  amended,  by  inserting  that  sum  instead  of  the 
^^.    The  Sessions  held  that  the  proof  of  over-rating  lay  on  the 
appellant,  and  confirmed  the  rate  generally.  —  Afler  the  case  was 
ststed,  Lord  Ellekborough  C.  J.  said,  the  question  is,  Whether  a 
person,  who  I  will  suppose  for  the  present  is  liable  to  be  rated  for 
Bometbing  beyond  the  6«.  8cf.,  can  be  rated  to  the  amount  of  250/. 
^  tlien  lef^  to  pare  down  that  assessment,  upon  an  appeal,  to  the 
amount  which  it  ought  to  be  ?  He  might  as  well  have  been  charged 
to  the  extent  of  50,000/.    It  is  not  :$tated  as  a  fact  in  the  case  that 
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the  appellant  was  in  the  receipt  of  the  rents  and  coropositioitt  ta 
the  amount  of  250/.    If  the  Sessions  have  proceeded  upon  what 
the  Court  has  said  in  some  cases,  that  if  the  party  rated  have  rale- 
able  property  in  the  parish,  they  will  not  enquire  into  the  quanhm 
of  the  rate,  they  have  egregiously  mistaken  what  the  Court  meant. 
When  the  question  before  the  Sessions  is  upon  the  quantum  oT  the 
rate,  the  officers  jnaking  it  must  show  to  the  justices  some  probable 
ground  for  the  amount  at  which  they  charge  the  party  in  the  rate! 
The  mischief  of  any  other  rule  would  be  enormous  ;  a  sosall  ocea* 
pier  may  be  rated  at  once  in  the  round  sum  of  lOOO^.,  and  left  to 
struggle  his  way  out  of  that  charge. as  he  can.  —  Lord  Ellen- 
bo  rough  C.  J.  then  directed  the  case  to  be  sent  back  to  the  Ses- 
sions to  be  heard,  re-considered,  and  re-stated. 
The  party  ob-         299.  Rex  v.  Justices  of  Sussex,  H.  T.  52  G.S.  15  East,  206.— 
jectingtoapoor  RyJe  f^f  ^  mandamus  to  the  defendants,  commftoding  them  to 
totfirneztfsea-  ^^^^  continuances   on  the  appeal  of   fV,  R,,  G.  Z).,  and  four 
sioDs,  for  wliich  Others,  against  a  poor's  rate  for  H.,  to  the  ilext  General  Quar- 
he  is  in  time  to  ter  Sessions,  &c.     The  affidavit  of  D.,   one  of  the  appellants, 
give  an  effectual  stated,  that  on  the  5th  of  October  last,  a  poor's  rate  was  allowed 
TOticeofappeal,  ^y  ^^^  justices,  and  on  the  following  day  (Sundai^)  it  was  pub- 
cau'on  of  the  "   ^^^^^^  ^^  ^^c  parish  church  of  H,     That  the  Michaelmas  Quar* 
rate;  and  one     ter  Sessions  were  holden  at  Pettoorth,  on  the  8th  of  October; 
intervening  day  there  being  only  one  intervening  day  between  the  publication  of 
between  sudi      the  rate  and  the  Quarter  Sessions,  which  was  too  short  a  time  to 
tb^^nexf  bi*"^   enable  him  to  inspect  the  rate,  to  see  if  the  inequalities  in  the 
diate  Quarter      former  rate  had  been  continued,  and  whether  the  property  omitted 
Sessions,  is  not   in  former  assessments  had  been  inserted  in  the  rate,  so  as  to  deter- 
sufficient  time     mine  the  opponent  whether  or  not  to  appeal  against  it  at  the  said 
for  the  purpoae.  Sessions.     The  affidavit  of  the  attorney   for  the  appellants  also 
Several  parues  grated,  that  after  giving  due  notice  of  appeal  to  the  several  persons 
grievanoeTsucli   interested,  the  appeal  was  entered  for  trial  at  the  last  Sessions  held 
as  the  omittion    &t  Chichester^  when,  after  proof  of  the  service  of  the  notice,  objec- 
of  persons  in      tions  were  taken  ;  ist,  That  the  appeal  was  out  of  time,  because 
the  rate  who       not  lodged  at  the  October  Sessions  preceding ;   2dly,  That  notices 
ratS!***      i      of  appeal  should  have  been  separately  given  by  each  appellant, 
in  giving  one      ^^  "^t  one   conjoint  notice.     That  the  Court  determined  the 
notice  of  appeal  notice  bad  on  both  grounds ;  and  upon  this  confirmed  the  rate, 
to  the  parish       with  costs.  -  The  notice  given  was  signed  by  six  appellants,  and 
officers.  stated  the  causes  of  appeal ;  1st,  That  several  persons  (nominatim) 

were  not  in  any  manner  rated  for  the  lands,  &c.  occupied  by  them ; 
2dly.  That  several  persons  {nominatim)  were  rated  at  much  lesg, 
and  not  enough  in  proportion  with  the  appellants,  for  the  pre- 
mises in  their  occupation.  Petxoorth  is  distant  from  //.,  where 
the  appellants  resided,  about  18  miles.  The  affidavit  of  the  parish 
officers  opposing  the  rule  stated,  that  iii  the  evening  of  the  6th  of 
October  J  after  the  rate  was  published  in  the  church,  a  vestry  was 
lield,  at  which  two  of  the  appellants  were  present,  and  no  applica- 
tion was  then  made  by  them  to  inspect  the  rate.  —  Lord  Ellen- 
borough  C.  J.  upon  the  first  point  asked.  Why  the  parish  officers 
made  their  rate  so  close  upon  the  time  of  the  Sessions ;  it  appeared 
as  if  they  had  done  it  with  a  view  of  ousting  the  parties  of  their 
(a)  Vide,  next  appeal.  The  Court  had  decided  that  morning  (a),  that  the  next  Ses- 
case.  sions  meant  the  next  practicable  Sessions  al  which  an  effectual  appeal 

could  be  lodged.     If,  by  the  late  publication  of  the  rate,  the  par- 
ties are  driven  into  such  a  narrow  point  of  time,  as  not  to  be  able 
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td  make  an  effectual  appeal  the  next  Sessions,  those  must  be  coii- 
■dered  the  nesl^  when  such  appeal  can  be  made  effectually.  And 
upon  the  second  point,  the  Court  considered  the  case  of  Rix  v. 
WkUi(a)i  as  a  sufficient  authority  to  support  the  present  appeal.     (a)^n^»pl.id9. 

50a  Rex  V,  Justices  of  London,  E.  T.  52  G-  3-  1 5  East;  632.—  Ani^peal 
Id  this  case,  Lord  Elienbo  rough  C.J.  delivered  the  judgment  *^^l^^' 
rfthe  Court.  —  This  was  a  motion  for  a  mandamus  to  enter  con-  ^J^^^^^g^p  ** 
timunces  upon  an  appeal  by  «/.  Stocks,  against  a  poor's  rate ;  and  must  be  made 
the  question  was,  Whether  in  London^  where  there  are  eight  Ses-  as  in  all  other 
«oii«  every  year,  four  General  Quarter  Sessions,  and  four  General  counti«,  to  the 
Sessions,  a  party  is  bound  to  appeal  to  the  General  iSessions,  if  they  "*'* Jj'  ?'  "*** 
occur  first  after  the  rate ;  or  whether  he  is  entitled  to  pass  over  ^^JlJ^^ 
the  General  Sessions,  and  appeal  to  the  next  General  Quarter  Ses-  Seasionsytbough 
nous.    The  rate  in  this  case  was  published  in  the  church  on  the  the  statute 
^hot  October  1810;  the  next  General  Quarter  Sessions  were  on  17  G.  2.  c.ss, 
the  29th  of  the  same  month ;  but  as  there  was  no  interval  between  5^*  "* !?' 
them  and  the  publication,  it  could  not  be  expected  that  the  appeal  .p'^^to  ^le  * 
should  be  made  at  those  Sessions.     The  next  General  Quarter  next  General  or 
Sessions  were  in  January  1811,  and  to  that  Sessions  Mr.  Stocks  Quarter  Se*- 
appealed ;  but  as  a  General  Session  had  intervened,  the  question  *><>">;  «nd 
is,  Whether  the  appeal  was  not  out  of  time  ?   The  appeal  was  ad-  ^^^^  '"  }^ 
joumed  to  the  three  following  Quarter  Sessions ;  and  at  an  ad-  nara^^herTare 
journment  of  the  Oc^o^^r  Quarter  Sessions,  in  November  1811,  the  four  General  au 
Sessions  decided,  that  Mr.  S»  had  not  appealed  in   time ;    and  well  as  four 
on  that  ground  dismissed  the  appeal.  By  the  stat.  43  Eliz,  c.2*  §4.   General  Quarter 
if  any  person  shall  find  himself  aggrieved,  the  justices  of  peace,  at  Sessions. 
^w  General  Quarter  Sessions,  shall  make  such  order  therein  as  to 
them  shall  be  thought  convenient.    This  statute,  therefore,  gave 
the  appeal  to  the  Quarter  Sessions  indefinitely,  without  even  limit- 
ing it  to  the  next  which  should  occur.     By  the  stat.  17  G.  2« 
c-SS,  j  4.  a  person  aggrieved  may  appeal  to  the  next  General  or 
Quarter  Sessions  for  the  county,  riding,  division,  corporation,  or 
franchise,  where  the  township,  parish,  or  place  for  which  the  rate 
is  made,  lies ;  but  if  it  shall  appear  that  reasonable  notice  was  not 
given  of  the  appeal;  the  justices  shall  adjourn  it  to  the  next  Quar* 
|rr  Sessions,  and  then  finally  hear  and  determine  it.     And  the  said 
justices  may  award  to  the  party  for  whom  the  appeal  shall  be  de- 
termined, reasonable  costs,  in  the  same  manner  as  they  are  empow- 
ered  to  do  in  cases  of  appeals  concerning  the  settlement  of  poor 
persons,  by  stat.  S  &  9  iV.3.  c.  30.     This  statute,  therefore,  limits 
^e  appeal  (in  terms)  to  the  next  General  or  Quarter  Sessions;' 
tod  the  miestion  is.  Whether  the  word  '*  general"  is  used  with  a 
^ew  to  those  places  which  have  both  General  and  Quarter  Ses- 
aons,  as  London  and  Middlesex  ;  or  whether  it  is  not  used  as  an- 
other word  for  Q^arter  Sessions,  in  contradistinction  to  a  Special 
Sessions  ;  every  Quarter  Sessions  being  a  General  Sessions  ?  And 
ve  are  of  opinion,  that  the  latter  is  the  true  construction  ;  and  that 
an  appeal  to  the  next  Quarter  Sessions,  notwithstanding  the  inter- 
vention of  General  Sessions,  is  in  time  ;  the  direction  to  adjourn  to 
die  next  Quarter  Sessions,  if  proper  notice  be  not  given,  dropping; 
the  word  general,  falls  in  with  the  notion  that  the  legislature  used 
It  in  the  sense  we  adopt ;  for  if  these  appeals  were  to  be  heard  at 
die  General  Sessions  which  intervened  between  the  quarters,  no 
reason  can  be  given  why  the  adjournment  should  not  have  been  to 
the  next  Genera/ as  well  as  to  the  next  Quar/er  Sessions.     The 
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direction,  too,  as  to  costs,  raises  «n  inference,  that  this  U  the  right 
construction :  for  no  costs  can  be  given  under  the  stat.  S&91V,$, 
but  at  the  Quarter  Sessions ;  inasmuch  as  the  appeal  against  an 
order  of  removal  is,  under  the  stat.  IS  &  14  Car.  2.  c.  12.  (2.  con- 
fined to  ^he  Quarter  Sessions^  The  next  section,  too,  in  the  stat. 
17  G.  2.  c.  S8.  viz.  §  5.  speaks  of  the  General  or  Quarter  Sessimis 
for  a  county y  ridings  ox  divmouj  whereas  there  is  no  cotenfy  but 
Middlesex^  in  which  there  are  in  fact  General  Sessions  in  additira 
to  the  Quarter  Sessions ;  and  they  do  not  occur  in  any  riding  or 
division.  We  therefore  think  that  the  appeal  was  in  time,  and 
that  the  rule  sliould  be  made  absolute. 
Oo  an  appeal  301.  Rex  v.  Ambleside^  M.  T.  53  G.  3.  16  Eatt,  380.— (For  the 

against  a  rate      particulars  of  this  case,  see  ante^  pi.  230.) 

on  the  ground     "^  *  .  ' 

that  A.  is  not  rated  for  his  stock  in  trade,  tlie  sessions  ought  amend  the  rate  and  not  quadi  iL 

Where  corpor-  302.  Rex  v.  Justices  of  Essex,  Af.  T.  57  G.  3.  5  Af.  Sf  S.513.— 
ation  justices  Upon  a  rule  nisi  for  a  tnandamus  to  the  Justices  of  Essex^  to  re- 
consist  of  a  ceive  an  appeal  against  a  poor's  rate  for  the  parish  of  S.,  which 
tfaim^our"  an  ^  *^®  justices  had  refused  to  receive  at  their  last  Midsummer  Quarter 
appeal  lies  to  Sessions,  on  the  ground  that  it  ought  to  have  been  made  to  the 
them  at  Sessions  justices  of  the  town  Sessions,  the  case  was  thus :  The  limits  of  the 
against  a  poor    town  and  parish  of  S*  are  co-extensive.     The  town  of  S.  is  a 

town  corporate,,  and  by  the  charter,  (dated  the  26th  December, 
6  Will.  &  Mary),  the  mayor,  during  his  mayoralty,  and  for  one 
whole  year  next  ensuing,  the  recorder  and  the  deputy  recorder 
for  the  time  being,  and  the  two  senior  aldermen  for  the  time  beiug, 
(making  together  six,)  are  constituted  justices  within  the  town  and 
precincts  thereof.  The  corporation  of  S.  have  regularly  held  a 
Court  of  Quarter  Sessions  from  the  date  of  their  charter.  The 
mayor  is  elected  From  among  the  aldermen,  and  the  aldermen  from 
the  inhabitants  of  the  town,  and,  except  in  the  instance  of  the 
recorder  and  deputy  recorder,  the  justices  composing  the  court 
of  Quarter  Sessions  must  be  resident  in  the  parish  of  S.  The 
mayor,  in  case  of  sickness  or  absence  from  the  town,  may  appoint 
a  deputy  from  among  the  aldermen.  The  appellants  gave  regular 
notice  to  the  parish  officers  of  their  intention  to  appeal,  and  also 
(among  others)  to  the  mayor  and  recorder,  as  bemg  two  of  the 
persons  in  respect  of  whom  they  were  overrated  ;  and  the  other 
town  justices,  except  the  deputy  recorder,  were  also  rated  in  the 
said  assessment.  —  The  Court,  thinking  the  case  to  be  of  general 
importance,  desired  time  to  look  into  the  acts.  —  Lord  Ellen- 
borough  C.  J.  now  delivered  the  judgment  of  the  Court.  In  the 
case  respecting  the  justices  of  the  borough  of  5.,  which  was  de- 
pending yesterday,  the  Court  took  time  to  look  into  the  several 
acts  of  parliament,  and  cases  referred  to.  Of  the  six  corporation 
justices,  consisting  of  the  recorder,  deputy-recorder,  two  senior 
aldermen,  and  two  other  persons,  it  was  contended,  that  the  last 
four  were  disqualified  by  law  from  sitting  upon  any  appeal  in  anj 
matter  respecting  the  poor  laws,  as  being,  in  respect  of  their 
inhabitancy  and  liability  to  be  rated  within  the  borough,  on  that 
account,  incompetent,  and  that  these  being  judicial  acts,  as  per* 
sons  interested,  they  were,  in  the  language  of  one  of  the  cases 
cited,  tacitly  excepted.  And  the  case  ot  the  parishes  of  Great 
(a)sStr.  1I7S.  Charte  ana  Kennin^on  (a),  and  of  Foxham  Tything,  in  Co»* 
(S)  s  Salk.  607.   WiUs  (b),  were  relied  on  to  this  effect;  but,  upon  lookmg  into  the 
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staiQtes,  43  EKz,  c.  2.,  16  G.2.  c.  18.,  and  17  6. 2.  e.  38.,  we  are  of 
opinion  that  the  justices  of  the  borough  of  S*  are  not  disqualified 
from  sitting  as  a  court  of  appeal  under  the  poor  laws,  on  the 
{[round  of  their  being  rated  or  chargeable  with  the  r^es  of  the 
place  within  which  their  jurisdiction  is  to  be  exercised. '  By  the 
48  EUx,  c,  2.  §  8.,  as  head  officers  of  the  town  corporate,  they  being 
jastices  of  the  peace,  have  the  same  authority  within  the  limits 
Had  precincts  of  their  jurisdiction,  as  is  limited^  prescribed,  and 
appointed  by  that  act  to  justices'of  the  peace  of  the  county,  *'  and 
"  no  other  justices  of  the  peace  are  to  enter  or  meddle  there." 
Being  invested  with  the  like  jurisdiction,  both  original  and  appel- 
late, on  the  subject  of  the  poor  laws,  with  justices  of  the  county, 
and  with  the  sort  of  ne  intromittant  provision  in  their  favour  as  to 
its  exercise,  which  I  have  last  stated,  there  occurred  in  Michaelmas 
term,  16  G.  2.,  the  case  in  2  Sir.  117S.,  in  which  it  was  held  that 
a  justice  could  not  join  in  removing  a  pauper  from  his  owh  parish* 
This  decision,  in  its  letter,  if  it  should  continue  to  be  actea  upon 
as  a  general  rule  of  law,  would  have  wholly  disabled  the  justices 
of  a  great  many  towns  corporate  from  acting  in  the  execution  of 
toe  poor  lawSy  both  in  an  original  and  in  an  appellate  char^ter, 
as  justices  in  respect  to  the  same;  and  it  is  fair  to  presume,  from 
(lie  very  nearly  contemporary  date  of  the  stat.  16  G.  2.  c.  ]  8.  with 
this  decision,  that  this  act  was  introduced  to  obviate  this  incon- 
venience ;  for  reciting,  ^'  that  doubts  had  arisen,  whether,  accord- 
**  ing  to  the  laws  and  statutes  then  in  force,  His  Majesty's  justices 
**  of  the  peace  might  lawfully  act  in  any  case  relating  to  the 
*^  parishes  and  places  to  the  rates  and  taxes  of  which  such  justices 
"  respectively  are  rated  or  chargeable,"  it  enacts,  '*  That  it  shall 
**  and  may  be  lawful  to  and  for  all  and  every  justice  or  justices 
''of  the  peace  for  any  county,  riding,  city,  liberty,  franchise, 
**  borough,  or  town  corporate,  within  their  respective  jurisdictions^ 
**  to  make,  do,  and  execute,  all  and  every  act  or  acts,  matter  or 
"  matters,  thing  or  things,  appertaining  to  their  office  as  justice  or 
*' justices  of  the  peace,  so  far  as  the  same  relates  to  the  laws  for 
"  the  relief,  maintenance,  and  settlement  of  poor  persons,  -or  to 
"  any  other  laws  concerning  parochial  taxes,  levies,  or  rates,  not- 
"  withstanding  any  such  justice  or  justices  of  the  peace  is  or  are 
"  rated  to  or  chargeable<with  the  taxes,  levies,  or  rates  within  any  , 
"  such  parish,  township,  or  place  affected  by  any  such  act  or  acts 
**  of  such  justice  or  justices  as  aforesaid."     However,  inasmuch 
u,  from  the  greatness  of  the  number  of  justices  of  the  peace  for 
counties,  the  attendance  of  any  particular  justice  could  be  spared 
upon  appeals,  it  provides  that  **  that  act,  or  any  thing  therein  con- 
**  tained,  should  not  authorize  or  empower  any  justice  or  justices  of 
"  the  peice  for  any  county  or  riding  at  large,  to  act  in  the  deter- 
"  oiination  of  any  appeal  to  the  Quarter  Sessions  for  any  such  county 
**  or  riding,  from  any  order,  matter,  or  thing  relating  to  any  such 
^  parish)  township,  or  place  where  such  justice  or  justices  of  the 
"  peace  b  or  are  so  charged,  taxed,  or  chargeable  as  aforesaid ; 
"  any  thing  therein  contained  to  the  contrary  notwithstanding." 
Here,  it  will  be  observed,  that  '^  justices  of  the  peace  for  cities, 
**  liberties,  franchises,  boroughs,  or  towns  corporate,"  who  are  all 
included  by  name  in  the  enabling  clause  of  this  statute,  are  not 
included  in  this  prohibitory  provision  in  the  case  of  appeals,  which 
prohibition  is  confined  expressly  to  justices  of  the  peace  for 
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Counties  and  ridings  at  large  only.  Tbestat«  17G.2.c.d8.§5s 
prdbably  adverting  to  and  meaning  to  obviate  the  danger  of  ad* 
minting  justicesi  under  any  bias  or  interest  in  the  subject-matter 
of  the  appeal,  to  sit  upon  such  appeals,  where,  from  die  soiailneis 
of  the  number  of  the  attending  justices,  such  bias  or  iotereft 
shall  be  likely  to  operate  with  prejudtctal  effect  upon  the  admioi* 
strati  on  of  justice,  provides,  ''That  in  all  corporations  and  fraa- 
*'  chises,  which  have  not  four  justices  of  tlie  peace,  it  shall  Sad 
«  may  be  lawful  for  any  person  or  persons,  in  any  of  the  caief 
*<  aforesaid,  where  an  appeal  is  given  by  this  act,  to  appeal,  if  be 
'*  or  they  shall  think  fit,  to  the  next  General  or  Quarter  Sessions  of 
<'  tlie  peace  for  tlie  county,  riding,  or  division  wherein  such  cor- 
"  poration  or  franchise  is  situate:"  where  the  corpcHration  justicei 
consisted  of  a  larger  number  of  persona  than  tour,  thinking  it 
probably  unnecessary  to  interfere  with  the  exclusive  jorisdicuoa 
on  this 'Subject,  which  diey  derived  under  the  ^S  Eliz,  e,i.  j  ^ 
which  has  already  been  observed  upon.  We  are,  therefore,  upon 
a  view  of  the  provisions  of  the  several  statutes  referred  to  on  dm 
subject,  and  adverting  to  their  policy  and  object,  of  opinion  that 
the  legislature  meant,  in  the  case  of  borough  justices  (whe^ 
the  whole  number  of  tliem  was  four  or  more),  :\s  in  the  pretest 
case,  to  leave  their  jurisdiction  under  43  Eliz.  entire,  not  cartailed 
or  abridged,  from  auspicions  of  possible  abuse ;  a  liberal  cooft* 
dence  on  the  part  of  the  legislature,  which  ought  to  be  repaid  by 
the  most  perfect  impartiality  and  justice  on  the  part  of  those  to 
whom  such  a  jurisdiction  is,  under  such  circumstances,  entrusted. 
—  Rule  discharged. 
On  appeal  303.  Rex  v.  Justices  of  SufM,  H.T.SHG.S.  6  M.  ^  S.  57.- 

JSe"**  Ae*^  Primrose  moved  fbr  a  mandamus  to  the  justices  to  re-hear  an  ap- 
ground  that  the  P^^^  i^ainst  a  poor-rate.  The  appellant  gave  notice  of  appeal  oa 
appellant  was  the  ground  that  he  was  oveNrated,  and  at  the  hearing  of  the  ai^ieal 
orernoed,  the  called  on  the  respondents  to  begin  by  proving  the  rate ;  to  irhick 
^^actice  at  the  the  respondents  objected,  contending  that,  according  to  the  prao- 
iJte'a"1Si'"  ''^'  ^**®  appellant  ought  to  begin  by  establkbing  his  objectioats 
l^t  to  l^n  by  ^^  ^^^»  ^^^  the  justices  being  of  that  opinion,  and  the  appeUant 
pnmng  hb  refusing  to  begin,  they  dismissed  the  appeal.  It  was  now  urged, 
case,  which  the  on  the  authority  of  several  casses  (a),  that  this  practice  ought  not 
appellant  refiia-  to  prevail.  —  LoAD  ELLitNBoaouGH  C.  J.  As  a  ^nend  propositkKi, 
r^ ^  wisdL  ^  ®"*^^^  ^y  ^''  ^^^  granting  of  a  writ  which  has  for  iu  object  a 
misMd  •^the  '  reversal  of  the  order  of  proceeding  at  the  Quarter  Sessions,  accord- 
Court  refused  iug  to  the  rules  of  practice  which  there  prevail,  is  not  a  jorisdictioii 
a  mandunus  to  which,  if  the  Court  possess,  it  will  be  inclined  to  exercise,  unlsss 
the  Sessions  to  jt  be  apparent  that  gross  injustice  will  follow  the  refusal  of  th« 
ir'^Ton  dus  ''''"•  ^^'^  *^'®  *^®  appellant  did  not  disp^ute  that  he  was  raie- 
obj^on.  "*  able,  but  only  the  amount  of*  the  rate;  and  it  is  complained  againct 
(a\  Rex  V.  ^^  justices  at  Sessions  that,  in  conformity  to  their  practice,  tbey 
Newbury,*  called  on  him  to  begin  and  make  good  his  allegation  that  be  wts 
antej  pi.  295.  over^rated.  The  appellaikt  says  that  this  was  impossible^  but  be 
Rexv-Topbam,  ^as  not  shown  why,  nor  even  now  ventures  to  state  to  us  that  be 
tmte,  pi.  298.  ^^  really  over-rated ;  so  that  he  stands  merely  upon  the  irrego- 
of  Wllt^"'^*"**  larity  of  the  rule  of  practice ;  as  to  .which  it  is  urg^  that  the 
;>M/,T.ii.p].952.   Sessions  baVe  not  proceeded  according  to  what  is  thought  to  be, 

and  perhaps  may  be,  a  more  convenient  rule*  But  if  under  sacb 
circumstances  this  Court  were  to  interpose,  I  am  apprehensive 
that  we  might  be  attracting  to  ourselves  a  most  inconvenisst 
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jurisdidjon*    It  would  cone  to  this,  that  wherever  the  practice 

at  the  different  Sessions  should  happen  to  vary  we  should  be 

called   on   to  decide   between   them.  —  Bayley  J.     This   is   a 

qaestioQ  touching  the  regularity  of  the  order  of  proceeding  at 

the  Quarter  Sessions.    I  do  not  see  that  the  practice  complained 

of  is  so  inconvenient  as  alleged ;  and  if  the  Court  were  to  inter*- 

lere  in  this  instance  we  should  have  to  grant  a  mandamus  upon 

every  occasion  where  the  Sessions  proceed  according  to  a  rule  of 

practice  which  we  may  not  think  the  most  convenient.  —  Abbott  J. 

It  wo^dd  be  a  dangerous  precedent  if  we  were  to  grant  this  writ 

upon  the  cause  alleged.     In  general,  a  mandamus  to  the  justices 

to  hear  proceeds  upon  the  statute  ;  this  writ  is  asked  because  of 

some  supposed  error  in  practice.  —  Holroyd  J.     I  am  of  the 

same  opinion.    The  case  ef  Rex  y.  Topham(a)  not  only  differs  (a)^nte,^l29S, 

from  this  in  the  points  stated  for  the. opinion  of  the  Court,  but 

the  decision  also  proceeded  upon  the  special  circumstances  of  that 

case.     At  tlte  conclusion  it  was  stated  that  the  question  made  at 

the  Sessions  was,  Whether  the  appellant  should  begin  by  proving 

his  case  that  he  was  over-rated  ?  or,  Whether  the  parish-officers 

should  begin  by  proving  a  probable  case  for  rating  the  appellant 

at  so  much  ?     Acd  the  Court  observed  that  they  would  have  no 

difficolty  in  dealing  with  that  proposition  when  it  should  come 

nakedly  before  them*     So  that  it  clearly  appears  the  Court  did 

not  consider  that  they  were  determining  the  simple  question  in 

that  case.  —  Rule  refused. 

30^.    Rex  v.  Sujblk,    T.    2\    5S  G.  3.    I  B.  Sf  A.  640.  —  S.   B>  a  local  act 
had  obtained  a  rule  for  a  mandamus  to  the  justices  of  Suffolk^  to  ^®  manage- 
cause  continuances  to  be  entered,  upon  the  appeal  of  IF,  S*  ™«»tofthc 
against  four  rates,  dated  respectively,  21st  September  1817,  .19th  wM^«tedln"  * 
October  1817^    16th  November  \^\1  ^   and   Hth  December  1817 i  certain  persons 
for  the  relief  oi'  the  poor  of  the  town  of  S* ;  and.  also  against  an  who  were  em. 
order  made  at  the  General  Quarter  Sessions  of  the  peace,  held  in  powered  to 
and  for  the  said  town  of  5.,  and  the  liberties  thereof,  on  the  16th  ™*^**J^^  ""^ 
of  January  1818.    By  a  local  act  passed  in  the  reign  of  Queen  ^a^^^^  ^^ 
Anne,  the  management  and  relief  of  the  poor  of  the  borough  of  the  party  ag. 
S^  were  vested  in  certain  persons,  who  for  that  purpose  were .  grieved  to  the 
made  by  the  act  a  corporation,  and  who  were  empowered  to  make  ^^n  Sessions 
ratea  and  assessments,  and  an  appeal  was  given  against  any  such  ^^^  every 
rate  or  assessment  to  the  party  aggrieved  by  it,  first  to  the  jus-  ."urtJw  apppal 
tices  of  the  peace  of  the  town  of  S.,  at  their  General  Quarter  if  required  to 
Sessions  of  the  peace,  next  after  the  making  .and  demanding  the  the  county 
same,  or  at  any  other  Sessions  to  be  held  K>r  the  said  town  and   Sessions.    An 
liberty,  who  were  thereby  authorised  to  make  such  order  therein  JPP«*^  **^^?* 
aas  to  tbem  should  seem  just.     And,  2dly.  By  the  same  act  a  fur-  entered  at  the"^ 
ther  appeal  was  given  against  the  rate  to  such  person  or  persons  January  town 
who  should  not  think  fit  to  abide  by  such  order  so  made  by  the   Sessions,  four 
justices  of  the  said  town  to  the  justices  of  the  peace  for  the  grounds  of  ap- 
the  county  of  S.  at  their  next  General  Quarter  Sessions  of  the  peal  ^ere  spe- 
peace,  who  were  then  authorized  to  make  a  final  order  therein.  noiJce*°the^ 
At  the  January  Sessions  for  the  town  of  ;$.,  S,  instituted  his  ap-  party  being  dis- 
peal  against  the  four  rates  above-mentioned,  and  he  then  stated  satisfied  made  a 
in  his   notice  four  grounds  of  appeal.    The  borough  Sessions  further  appeal 
having  determined  against  him  he  i^pealed  to  the  Quarter  Ses-  ^^®  coun^ 
siona  for  the  county  of  S.>  and  on  this  occasion  he  inserted  two  ^^  other'" 
additional  grounds  of  appeal  in  his  notice.    When  the  case  came  grounds  of  ap- 
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ped  weread-  on  to  be  heard  it  was  objected*  that  he  had  not  ghrea  soiideiil 
*^  *A^A?  notices  witWn  the  statute  of  41  0. 8.  c.  2S.  56.  For  the  fourth 
put^wu  r«ed  |'^"°^  o^  appeal  in  his  notice  was,  that  he  was  rated  and  assessed 
mraspe^of hii  "''*  ^"^  ^°  respect  of  his  lands,  tenements,  &c.,  in  a  greater  and 
Isodtina  higher  proportion  than  all  the  other  inhabitants  and- occnpiers, 

faightfr  propor-  whose  names  were  mentioned  and  inserted  in  the  said  rates. 
*»n  **».■"  ^*  ^^  This,  therefore,  made  it  necessary  to  give  notice  to  those  pcr- 
^te  m!^lud  ®^"*!  ^^^y  *^®*"^  interested  in  the  appeal.  The  Court  of  Quarter 
ID  the  rate :  Sessions  were  of  this  opinion,  and  refused  to  hear  the  case  fur* 
Held,  first,  that  ther.  It*appeared  from  the  affidavits,  that  sufficient  notice  had  been 
one  appeal  given  to  the  persons  who  had  made  the  rates  in  question,  under 
against  the  fwir  |he  authority  of  the  local  act ;  and  that  the  number  of  the  other 
"**t'^**  *"dl'  P®'^^®'^'  mentioned  in  the  rate  amounted  to  about  364  individuals^ — 
^t  it  waTnot'  Batley  J.  The  first  objection  made  is,  that  the  party  has  entered 
neceuary  to  One  appeal  against  four  distinct  rates,  which,  as  it  is  coiiteiided« 
give  notice  of  it  was  not  competent  for  him  to  do.  Now  the  act  which  gives 
appeal  to  a]l  the  thg  appeal  states,  that  a  party  who  may  find  himself  unequafij 
mumedln^  taxed  or  assessed  may  appeal  against  any  sucli  rate  or  aasesaaient. 
rate ;  and  third-  ^^  ^^^^  "^^  ^^7'  ^^^^  "^  must  appeal  agamst  that  rate  per  se  with* 
}j,  that  the  ap-  Out  joinipg  it  with  the  others,  which  being  monthly,  may  have 
pellant  must  at  been  made  in  the  interval  between  one  Sessions  and  the  next. 
^L^""^  The  joint  appeal  may  then  be  considered  as  a  separate  appeal 
fined^to  ^'^'^'  against  each  rate,  and  if  the  Sessions  should  be  of  opinion,  that 
original  injustice  would  be  done  by  hearing  the  appeal  against  the  four 

grounds  of  ap-    rates  jointly,  they  might  determine  them  separately,  but  they  are 
peal  at  the  not  bound  to  do  so.     The  party,  therefore,  may  legally  appeal 

town  SesaioM.    against  these  four  rates  in  the  manner  adopted  by  him  in  the 

present  case.  Then  it  is  suggested,  that  the  notice  is  objectioo* 
able.  It  contains,  six  grounds  of  appeal,  the  fourth  of  which  is, 
'*  that  the  appellant  is  rated  for  his  premises  in  a  greater  and 
**  higher  proportion  than  all  the  other  inhabitants  and  occupiers, 
"  whose  names  are  mentioned  in  the  said  rate.''  It  is  contended, 
that  this  made  it  necessary  to  give  notice  to  all  those  other  inhabi- 
tants and  occupiers,  amounting  in  the  whole  to  the  number  of  964 
.  persons.  But  that  is  not  necessary.  The  statute  43  G.  3.  c  23. 
first  gave  to  the  justices  the  power  of  amending  the  rate  appealed 
against,  instead  of  altogether  quashing  it,  but  required  the 
grounds  of  appeal  to  be  stated,  and  notice  to  be  given  to  the 
parties  affected  by  the  appeal.  So,  where  the  ground  is  that  A, 
B,  or  C,  are  under-rated,  it  would  be  necessary  to  give  notice  to 
those  individuals ;  but  where  the  ground  of  complaint  is,  that  the 
party  appealing  is  over-rated  in  respect  of  all  the  rest,  then  it 
would  not  be  necessary,  because  the  alteration  sought  is  the 
diminution  of  his  assessment  only,  and  the  rest  of  the  rate  re- 
mains entire.  Then,  as  to  the  other  point,  that  the  party  here 
has  inserted  in  his  second  notice  two  fresh  grounds  of  appeal, 
the  impression  on  my  mind  is,  that  he  must,  at  the  county  Ses- 
sions, be  confined  to  the  same  grounds  of  objection  to  the  rate 
as  he  took  at  the  borQugh  Sessions,  for  the  former  Court  is  in  the 
nature  of  a  Court  of  review,  and  it  is  their  duty  to  examine  if 
the  rate  can  be  supported  on  the  grounds  decided  upon  by  the 
Court  below.  If  that  were  not  so,  it  would  be  open  to  the  party 
at  the  borough  Sessions  to  state  any  illusory  grounds  of  appeal, 
and  to  put  forth  his  whole  strength  by  surprise  at  the  county 
Sessions*    The  clause,  therefore;^  which  directs  that  the  party. 
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tf  iinatiafied  with  the  decision  of  the  borough  magistrates  on  bis 
.  eve,  may  have  hisjuriher  appeal  to  the- justices  of  the  county 
sf  S^  most  by  fair  construction  of  law  be  taken. to  give  a  flirther 
sfpeaJ,  but  only  on  the  same  grounds  as  were  taken  by  the 
koroogh  magistrates.    This  objection^  however,  only  goes  to  a 
part  of  the  notice,  and  as  the  justices  have  wrongly  decided,  in 
lefusipg  altogether  to  hear  the  appeal,  the  rule  for  the  memdamus 
Bost  J>e  made  absolute.  —  Abbott  J.     I  entirely  agree  in  what 
ksB  fallen  from  my  biiSiher  BayUy  on.  the  two.  first  points,  and  i 
tkink.  also,  that  the  party  can  only  enter  into  the  same  grounds 
vUch  he  took  at  the  borough  Sessions.     The  rule,  therefore^ 
ibould  be  ameaded  and  made. absolute  for  a  t^andamu*  to  the 
jsstieeB  to  hear  the  appeal  against  the  three  rates  on  the  first, 
sscond,  fifth,  and  sixth  grounds  of  .appeal.  —  Hoj^jioyd  J.    I  am 
flf  the  same  opinion.    The  county  Seisions  are  to  re*try  the  same 
ostters  which  were  triable  at  the  borough  Sessions.    .In  aJl  cases 
of  new  trials  or  of  error  the  Court  of  appeal  looks  only  at  the 
sr^nal  proceedings.     There  may,  however,  be  fresh  evidence 
adduced.     The  notice  of  the  appeal  is  in  the  nature  of  a  declar- 
ation, and  must  be  the  same  on  both  occasions.    Then  the  appeal 
to  the  county  Sessions  must  here  be  confined  to  the  original  mat- 
ter of  complaint  only.  —  Rule  absolute  for  a  mandamus^  to  hear 
Ike  appeal  on  the  first,  second,  fifUi,  and  sixth  grounds. 

X.  Of  certioraTTt, 

305.  RexY.  Vttoxeter,  E.T,  5GA.  AfS5.  — Upon  great  deli-  A  poor's  rate 
beration  it  was  held,  that  a  certiorari  does  not  lie  to  remove  the  cMnnot  be  re- 
poor's  rate  itself,  the  remedy  being  by  appeal  or  by  action  when  a  ^^^  ^  <*^ 
distress  is  taken  :  this  will  answer  all  the  ends  of  justice  in 'coming  s^'In^Str  932, 
at  an  equal  rate:  whereas  if  the  rate  itself  should  be  sent  up,  skeLiiT. 
great  inconveniencies  to  the  poor  and  delays  will  follow.     It  was  pL  97. 
also  adjudged,  thatt  he  rate  was  not  removeable,  being  only  evi-  ^  B«r«  K*  B. 
dence  of  an  assessment,  and  the  allowance  of  two  justices  a  minis*  ^^  iSett-Cas. 

,     .   #  _^  ^  150.    SDouffU 

tenal  act.  ^  Election^ 

142.  in  uotes.  Foley,  S3.  Hard.  117.  —  And  see  Rex  v*  Lediord,  Sayer,  ^.  and  Hex  v.  Lloyd, 
Caid.  309.  that  a  certiorari  will  not  lie  for  other  than  judtcia/  acts. 

306.  Rex  y.  Justices  of  Shrewsbury,  E.  T.  7  G.2.  iS/r.  975.—  For  if  a  poor- 
Upon  appeal  to  the  Sessions  the  poor's  rate  was  quashed,  and  the  "^^  <^"}**  ^ 
Sessions  made  a  new  one. — Strange  moved  for  a  certiorari  to   "™**  j  V7^ 
rcmoye  this  new  rate,  because  here  they  could  have  no  appeal,  Snpiwided  for 
irliich  was  one  reason  given  in  the  case  of  Vttoxeter.    But  the  while  the  quea- 
[^DRT  said,  that  was  not  the  only  reason  they  went  upon,  and  tion  was  de- 
lenicd  ihe  certiorari, — The  Chief  Justice.     The  true  objection  P*"**^°|: 
L^ainst  a  certiorari  is,  that  if  poor's  rates  were  removeable,  the  272    i  Sew! 
K>or  might  be  starved  while  the  rates  were  depending  here  ;  and   (^^s!  253. 
herefore  the  Court,  from  the  great  inconvenience  that  would  2  Keb.  246. 
tttend  the  removal  of  rates,  have  refused  to  do  it,  and  no  instance   Sec  Rex  v. 
«in  be  produced  that  such  fi  certiorari  ever  stood. — The  rule  was   Fisher,  Say. 

T.  K.  235.,  where,  for  the  same  reason,  tlie  Court  refused  to  grant  a  certwrari  to  remove  the  as- 

sessments  of  the  land  Uoh 

307.  But  a  certiorari  will  lie  to  remove  an  order  of  justices  of  Byx  ^  certiorari 
he  peace,  &c.  even  in  cases  where  they  are  empowered  by  statute  ^**  Ueto  re- 
Liially  to  hear  and  determine ;  for  the  Court  of  King's  Bench  J^I^J^i^a 

MOh.  I.  Y  re»pwJH  g 
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poor's  nte.  having  a  saperintendenoy  over  all  courU  of  an  inferior  crhmnil 
^^nf*i^^^i48-  ju^^c^<^A>  ™A7  ^1  the  plenitude  of  its  power  award  a  ceriiarmt 
I^LRay. 469. '  unless*  restrained  by  the  express  negative  words  of  the  legialsp 
s  Hawk.  P.C.  ture.  Therefore,  although  the  4S  Eliz*  c.  2.  (  6.  ordains,  tliai  the 
408.  justices  of  peace  in  their  Sessions  shall  take  such  order  upon  the 

s  Burr.  1458.     appeal  of  any  party  aggrieved  by  a  poor%  rate  as  to  them  shall  be 

thought  convenient,  and  the  same  to  conclude  and  bind  all  the 

parties  ;  and  the  17G«  2.  c.  38.  §  4.  directs  that  the  said  justices 

shall  receive  such  appeal,   and  hear  and  findly  deteraiine  tbs 

same ;  yet  a  cerHorari  to  remove  their  ordbrs  made  thereon  will 

BeTp.Borouirh  ^'^  (**)  5  *"^  therefore  on  appeal  from  a  poor's  rate,  where  the 

of  Warwick,       Sessions  ordered  the  churchwardens  to  produce  the  books  at  aa 

miu,  pU  69.       adjourned  day,  before  which  a  certiorari  was  brought  to  ranovf 

that  order,  it  was  held  to  lie,  though  the  appeal  was  dependuig ; 
else  the  order  must  be  obeyed  b^ore  the  validity  of  it  cam  be 
determined* 


(a)  8m  the  cases  upon  Ifae  nilriect  of  Sparrow^  S  T.  B«  196.  notai*  Calaaa. 

removing  orden  ofjuMUxh  vol.  ii.  and  KughtyST.  B.  R.  449.  and  Bex  a» 

aUo  Bezo.  Moreley,  2  Burr.  Bep*1042.  Jukoy  8  T.  B.  542. 
Bex  v.   Batoo,  2  T.  B.  89.     Bex  w. 
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CHAPTER  III. 

OVERSEEBft'    ACCOUNTS. 

I-  The  Statutes  relating  to  Overseers*  Accounts, 
IL  (ffike  fnaking  up^  DetiverVf  and  Allowance. 
HI-  W'tke  Appeaif  and  Jurisdiction  of  the  Sessions, 
IV.  Of  the  Payment  of  the  Balance, 

I.  The  Statutes  relating  to  Overseers'  Accounts* 

See  Stats.  48  Eliz.  c.  2.  (2.4^     9  G.  I.  c.  7.  k  2.     17  G.2 
e.  38.  k  h  %  3- 11-     41  G. 3.  c.  23.  §9.    SOG,  S.  c. 49. 

II.  Of  the  making  upy  Delroer^f  and  Allowance* 

508-  JlEX  V.  Peake,    M,  T,    15  Car.  2.    1  Keble,  574.  — The  n^  commit- 

chtirchwarden  was  committed  for  refusing  to  account  mentof an  ofvr^ 
for  all-  monies  received  and  disbursed  by  him,  and  for  such  things  *^^  ^^^  not  ac-* 
m  concerned  his  office ;  but  upon  a  habeas  corpus  he  was  dis-  (^"^^"S  niust 
cbarged ;  for  if  he  be  committed  as  ovbrsbsb,  it  must  be  so  JjTbe  oiJ5«In 
expressed  in  the  mittimus,  altliough  the  office  of  overseer  is 
sonezed  to  the  office  of  churchv^arden,  for  the  justices  have  no 
power  over  him  as  churchwarden. 

S09.   due  of  the  Mayor  and  Churchvoardens  of  Northampton,  The  commit. 
7.  T»2  fV.Sf  M.  Carth.  152. — The  mayor  committed  tlie  church-^  »ent  must  con- 
wardcHS  for  refusing  to  account  before  him  (a).     The  commitment  cJ"d«»  "thereto 
was  by  a  warrant  concluding,    •«  until  they  be  duly  discharged  ^^^i 
**  according  to  lavi" — Thb  Court  held,  that  the  warrant  ought  al^nint.*' 
to  have  concluded,  **  there  to  remain  until  they  shall  account"  Garth. 291. 
There  is  a  difference  in  the  cases  where  a  man  is  committed  as  Comb.  89a 
criminal 9  or  for  contumacy  in  refusing,  as  in  this  case*  to  do  a  ^jj?^'  ^^^^ 
thing   required.    In  the  first  case,   the  commitment  must  be«  3  t  r^s* 
**  until   discharged  according  to  law ;"  but  in  the  latter  case, 
**  until  he  comply  and  do  the  thing  required  of  him ;"  for  in  that 
case  he  shall  not  lie  till  the  Sessions,  but  shall  be  discharged  on 
performing  his  duty ;  therefore  the  churchwardens  were  discharged 
by  rule  of  Court. 

310.  Rex  v.  Corrocke,    E.  T.   ^  JV.&  M.  Shower,  395.  —  The  The  commit- 
defendant  was  committed  by  two  justices  of  the  peace  by  warrant,  nient >  iUegal 
reciting,  that  he,  being  an  overseer,  had  appeared  before  them,  and  )f '*■****  **"i, 
being  required  to  give  a  just  and  true  account  of  all  such  monies  ^JJ^tcDderad 
IB  had  been  received  and  paid,  he  only  produced  au  account  in  although  tba  Mi. 
^oss  of  his  receipts  and  payments,  and  refused  to  give  a  particular  cQunt  was  not  > 
iccounty  or  to  produce  his  books  by  which  he  received  the  monies  Mtisfiictory. 
m  rates  assessed,  &c.  and  also  a  particular  account  to  whom  he 

• 

(a)  The  fpiritual  court  may  compel  on  the  propriety  of  the  charges,  or  take 

durehwardens  to  deliver  in  their  ac-  any  steps  after  the  accounts  are  delivered 

csoants ;  but  when  this  is  done  there  is  in,  the  superior  court  will  grant  proArftt- 

BD  end  of  the  Jurisdiction  of  that  court,  tion  even  after  sentence.      Leman  v« 

■nd  tfaerdbre  if  thty  pracscd  to  decide  Gtfult^,  H.  T.  89  O.3.  ST.  R.3. 
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[CH.IIL 


Under  the 
43£liz.  C.2. 
overseers  ac- 
counts are  to  be 
delivered  to  two 
justices,  and  not 
to  the  succeed^ 
ing  overseers. 
5Mod.  179.420. 
6  Mod.  77.  97. 
Salk.  484. 

The  authority 
of  the  justices 
cannot  be  dele- 
gated. 

Overseer  not  Co 
be  committed 
for  not  giving 
up  his  accounts 
within  the  vear, 
nor  unless  it  be 
shown  that  he 
hath  not  ac- 
counted before 
any  other  juft^ 

tices. 

< 

Justices  cannot 
commit  over- 
seer for  an  ob- 
jectionable ac* 
cou9t» 

A  mnndamtu 
will  lie  against^ 
the  old  over- 
seers to  compel 
them  to  deliver 
'  their  public 
books  and  pa- 
pers to  their 
successors, 


Justices  may 
fine  overseers. 

A  memdamus 
to  swear  an  over- 
seer to  his  ac- 
counts accord- 
to  17  G.  3.  c.  38. 
i«  of  course. 


bad  paid  such  money  charged  io  gross ;  therefore  they  befieved 
&uch  an  account  to  be  no  account,  according  to  the  4S£/ts.  e.2.; 
and  the  said  defendant  having  refused  to  give  any  other  accoaiit» 
they  therefore  commit  him  tUl  he  shall  make  a  true  account  before 
them,  or  two  other  justices.  He  was  discharged  upon  haieai 
corpus f  because  the  justices  had  no  authority  to  commit  in  this 
manner  by  the  statute  43  Eliz.  c.  2.,  for  that  an  account  was  con- 
fessed  to  have  been  tendered,  &c. 

811.  Anon.  H.  T.  \0  W.  3  Salk.  525. -^  A  mandamus  wis 
granted  to  the  justices  of  peace  on  43  Eliz.  c.  2.,  commanding  them 
to  compel  the  precedent  overseers  of  the  poor  of  the  parish  oCiL 
to  come  to  an  account  with  the  present  overseers.  Tliis  writ  wss 
now  quashed.  First,  For  that  the  account  by  the  4S  £/tz.  c%\  • 
is  to  be  given  to  two  justices,  and  not  to  the  succeeding  oveneets. 
Secondly,  Two  of  the  persons  named  in  the  writ,  whom  the 
justices  were  to  compel  to  come  to  account,  did  not  appear  to 
have,  been  overseers. 

312.  Rex  V.  Turner^  E.  T.  9  Ann.  Vin.  ^6r.  415.— The  an^ 
thority  of  the  justices  under  43  JE/iz.  c.2.  §  2.  in  stating  the 
overseers'  accounts  at  the  end  of  the  year  cannot  be  delegated  to 
any  other. 

313.  Rexv.  Gibson,  E.  T.  1  G.  1.  jPo%,  20.— The  defendant 
was  comniitted  to  Newgate  by  two  justices  for  not  giving  up  h» 
accounts.  It  was  objected,  that  -it  appeared  to  be  a  commitnieiit 
within  tlie  year,  and  that  the  act  43  J^iz.  c.  2.  does  not  direct  any 
commitment  till  after  the  year ;  and  also,  that  the  justices  onfy 
say  that  he  had  not  accounted  before  them,  whereas  he  might  have 
accounted  before  other  justices,  which  would  have  been  sufficient; 
and  both  objections  being  allowed,  he  was  discharged  upon  enter* 
ing  into  a  recognizance  to  appear  at  the  next  Sessions  m  order  ts 
account. 

314.  fValrond^B  case,  Devon,  Leni  Assizes,  1719.  —  It  wai 
resolved  by  King  C.  J.,  that  the  justices  cannot  commit  aft 
overseer  for  bringing  in  an  account  to  whicli  they  object,  but 
that  they  ought  to  hear  it,  strike  out  what  is  amiss,  and  balance 
the  account. 

315.  Rex  V.  Bletshovo,  M.  T.  7  G.  2.  Editor**  M55.  —  A 
mandamus  had  been  moved  for  to  the  defendants,  who  were  over- 
seers of  the  parish  of  St.  G.,  to  deliver  up  ail  the  public  books  and 
papers  in  their  custody  to  A.  B.  —  Page  J.  I  do  not  see  how  the 
poor  can  be  relieved  unless  the  succeeding  overseers  can  have  an 
opportunity  of  informing  themselves  how  the  money  raised  for 
tlieir  relief  hath  been  disposed  of,  which  can  only  be  by  receiving 
the  accounts  of  their  predecessors  for  the  purposes  of  inspection. 
— Probyn  and  Lee  J.  concurred,  and  the  rule  for  the  mandamus 
was  made  absolute. 

316.  Rex  V.  Sedgecold,  10  G.  2.  MSS. —  It  was  resolved^ 
that  justices  may  j^ne  overseers,  as  well  as  imprison  them,  for 
refusing  to  account. 

317.  Rex  V.  The  Justices  of  Middlesex,  H.  T.  19G.2-  1  Wils. 
125.  —  Strange  moved  for  a  mandamus  to  be  directed  to  the 
justices  of  the  peace  to  swear  C,  late  overseer  of  the  poor  of  die 
parish  of  St.  A.,  to  the  truth  of  his  accounts,  upon  an  affidavit 
made  by  C.  that  he  had  delivered  ip  an  account  to  the  justices, 
and  was  ready  to  swear  %p  the  truth  thereof,  according  to  the 
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ttetute  of  17  G.2.  c.  38.,  bat  that  they  had  refused  to  swear  him  to 
it.  —  Wright  J.  This  Court  hath  two  jurisdictions  over  justices 
of  peace :  Ist,  To  punish  and  restrain  them  when  they  exercise  a 
jarisdiction  which  they  have  not.  2dly,  To  compel  them  by  man^ 
^amus  when  they  refuse  to  do  what  they  bylaw  ought  to  do.  This 
motion  is  founded  on  the  statute  17  G.2.  c.  38.,  which  requires  the 
justices  to  do  a  thing  which  they  have  refused  to  do.  If  the  ^^^  ?***'' 
jostices  apprehend  that  this  statirte  has  not  repealed  the  statute  ^is^,^'^^* 
iSEiiz.  as  to  the  ovecseers'  accounts,  they  may  return  that  matter 
upon  the  mandatnusy  and  then  they  will  have  the  judgment  of  the 
Court,  whether  they  are  obliged  to  swear  C  before  he  has  ac- 
counted according  to  the  statute  4>3  Eliz,  c,  2. ;  but  we  cannot 
refiise  to  srant  the  mandamus^  for  it  is  a  motion  of  course.  —  Den- 
msoK  and  Foster  of  the  same  opinion,  that  it  was  a  motion  of 
course.  —  Mandamus  granted. 

318.  Rex  v.  Clapkam,  T.  T.  24  &  25  G.  2. 1  fVUs.  305.  —  A  man-  The  old  over- 
iamus   was  granted  to  oblige  the  old  overseer  of  the  poor  to  "***^"h"^?*^*'' 
deliver  over  the  books  of  the  poor's  rates  to  the  new  overseers  ;  of  ratw^er^to 
for,  pbr  curiam,  they  are  public  books,  and  ought  to  be  delivered  th^  new  over- 
Ofer  b3'  one  overseer  to  another,  that  all  the  parishioners  may.  seeni. 

have  access  to  them  ;  and  the  overseer  and  churchwarden  for  the 
tine  being  ought  to  have  the  custody  thereof. 

319.  Rex  V.  Goodcheap,  H.  T.  S5G.S.  6  T,  R.  159;  —  T.  fV.  The  accounts  of 
af^iealed  against  the  defendant's  accounts  as  overseer  of  the  poor  ^  °\V^' 

of  the  parish  of  Si,  M. ;  the  Sessions  amended  the  account,  and  ^^^^^  ^j^^^j 
stated   the  following  case:  At  Easter  1788,  J>  G.  was  duly  ap-  of  the  year; 
pointed  overseer,  at  EaHer  in  the  several  years  1789,  1790,  and  for,  alUiough 
1791,  he  was  again  appointed  one  of  the  overseers  of  the  parish,  the  same  person, 
and  continued  in  the  office  those  four  successive  years.    M  Easter  be  appointed 
J792,    E.  and  S.  were  appointed  overseers ;  and  S.  becoming  fJur^'stcc^ive 
insolvent  about  three  weeks  after  his  appointment,  G.  was  again  years,  he  cannot 
appointed  in  his  room  for  the  remainder  of  the  year  ending  at  make  a  rate  in  . 
Baxter  1793.     S.  while  he  was  overseer  neither  paid  any  money  any  one  year  to 
for  the  use  of  the  poor  nor  made  any  rate.    During  the  four  first  '^IJ'.^"'^*^^^!^^ 
jears,  beginning  sX  Easter  1788  and  ending  si Easter\\l^,  G.did  ^,;^,^^^^^^^^ 
not  make  out  any  account  as  overseer,  or  at  any  time  after  the  ingany  preced- 
eKpiratioD  of  any  of  those  years,  pursuant  to  the  statute.    At  the  ing  years.    See 
expiration  of  the  last,  year,  ending  at  Easter  1793,  he  made  out  R«r.  Mayor 
one  general  account,  as  overseer  for  the  four  successive  years,  ^V?*^"*'?!*^ '  * 
eoding  at  Easter  1792,  and  for  that  part  of  the  year  in  which  he  «'»^'  P  • "  • 
served  the  office  ending  at  Easier  1793;   which  account  was 
allowed  by  tw6  justices,  and  upon  that  allowance  a  balance  of  9/. 
1#.  Id.  appeared  to  be  due  to  the  defendant.     An  appeal  was 
lodged  at  the  Midsummer  sessions  1793,  being  the  next  sessions 
after  the  allowance  of  that  account,  and  was  adjourned  to  MichaeU 
nuxs  Sessions  following.    During  the  four  years  ending  at  Easier 
1T92,  G.  expended  the  sum  of  232/.  and  9^^.  for  the  use  of  the 
poor ;  namely,  for  the  year  commencing  at  Easier  1788,  84/.  189. 
lljif.;  for  Uxe  year  commencing  at  Easter  1789,  48/.  19*.  IJrf.; 
for  the  year  commencing  at  Easter  1790,  64/.  13*.  4rf.;  for  the 
year  commencing  at  Easter  1791,  33/.  9*.  \d.  and  was  not  reim- 
bursed the  same  or  any  part  thereof.    Four  rates  were  made  for 
tlie  relief  of  the  poor  previous  to  Easter  1792,  three  of  which 
m^eT%  quashed  upon  appeals,  and  the  other  was  confirmed  upon  an 
appeal,  but  omitted  to  be  collected  by  G.  on  account  of  the  rate 
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bding  infbnnal.    After  the  defendant  was  appointed  an  oveneir 
ibr  the  part  of  the  year  ending  at  Easter  1793,  two  rates  for  tbe 
relief  of  the  poor  were  made  and  collected  by  himj  namdy,  ODt 
at  8^*  in  the  pound,  and  the  other,  at  6s,  in  the  pound,  out  of  whicb 
he  reimbursed  himself  the  money  he  expended  for  the  foor  rae- 
cessive  years  ending  at  Easter  1792,  and  the  remainder  of  the 
year  ending  at  Easter  1793,  by  charging  the  same  in  the  aecout 
appealed  to.    The  Sessions  determined  that  the  defendant  coukl 
not  legally  insert  in  his  account  the  expencea  of  the  four  suceeh 
sive  years  ending  at  Easter  1792,  but  only  the  expences  of  the 
time  when  he  was  in  office  in  the  year  ending  at  Easter  1798)  nd 
diey  ordered  the  account  to  be  amended  accordingly.  —  Lou^ 
Kknyon  C.  J.     As  to  the  law,  it  is  impossible  to  raise  a  doobt 
about  it ;  the  overseers  ought  not  to  include  in  their  acoooiili 
charges  for  several  years,  but  all  the  items  of  the  accouBtsdioiiM 
be  confined  to  that  year  when  the  accounts  are  directed  by  tlie 
act  to  be  passed ;  otherwise,  as  the  inhabitants  of  a  parish  are  t 
fluctuating  body,  the  present  inhabitants  would  be  burdened  with 
the  expences  of  their  predecessors. —« Order  of  Sesaonscon- 
firmed. 
Wta«»i«rty        s2a  Rex  V.  CUar,  M,  T.  6G.4.  4.  R  ij»  C.  899.  —  A  rule nia 
Mon'XntMto      ^**^  ^®®°  obtained  for  a  mandamus  directed  to  the  dcfeodsBli, 
compel  chorah-  churchwardens  of  the  parish  of  B.,  commanding  them  to  ;»eniiit 
wardens  to  al-    J.  Puttock^  wa  inhabitant  of  the  parish  assessed  to  the  rdief  of 
low  him  to  in-    the  poor,  from  time  to  time,  and  at  all  reasonable  times,  to  inspect 
spect  their  ac-    the  accounts  of  the  churcli wardens  and  overseers  of  the  poor  of 
inffto^thedUrec    ^^^  ^'^  parish  for  the  years  ending  respectively  at  Lad^'day  1S21, 
t^  of  the     "  1^^>  ld^d>  &°d  ^^^^»  ^he  said  J.  P.  paying,  &c.  as  required  hy 
17G.  s.  €.  38.    the  act.    The  affidavit  of  P.  stated  that  he  had  frequently  mm 
he  must  state      for  leave  to  inspect  the  accounts,  and  had  ofibred  to  pay  for  the 
some  *^^1       same,  but  had  been  refused :  he  did  not,   however  state  »f 
¥^!^be  wishes  '®*s®"  ^^^  which  he  desired  to  make  the  inspection.  —  Batlit* 
to  see  the  ac      "^^  >^gb^  ^^  inspection  given  by  the  17  G.  2.  c.  38.  is  not  genenl 
counts.    It  is    but  for  the  remedy  of  the  evils  contemplated  by  the  statute.  The 
no  answer  to      applicant  shpuld  therefore  have  shown  some  ground  for  desiriBB 
^  ISS^'***^"    ^  inspect  the  books,  and  for  want  of  such  statement,  I  think  thit 
^p^  a^pe^    tJiis  rule  must  be  discharged.    It  is  no  answer  to  the  application 
naltyupon  a       ^^  '^^  &  subsequent  clause  a  penalty  is  imposed  that  is  not  given 
churchwarden     by  way  of  compensation  to  the  party  grieved,  but  it  is  kafostd 
improperly  re-    for  the  relief  of  the  poor  and  to  punish  the  offender.  —  Homotd  J- 
fusing  the  in-     j„  ^^^  j^^g^  Mandamus  (A),  it  is  stated  that  the  writ  of  hmw*- 
apecuon.  ^^^^8  granted  to  prevent  failure  of  justice,  and  for  the  execution 

of  the  common  law,  or  of  a  statute,  or  of  the  King's  charter,  bat 
not  as  a  private  remedy  to  the  party.  The  applicant  not  having 
stated  the  grounds  upon  which  he  desires  to  inspect  the  booia, 
has  not  brought  himself  within  that  rule  for  granting  a  moHdasm' 
His  right  as  a  parishioner  is  a  mere  private  right  for  which  the 
Court  will  not  grant  it.  The  penalty  indeed  is  not  such  a  ipecific 
legal  remedy  as  would  prevent  our  interference,  but  inasmuch  as 
I  think  the  party  should  have  pointed  out  some  public  groond 
for  the  Court  to  proceed  upon,  and  has  not  done  so,  th»  rnla 
must  be  discharged.  —  Littledale  J.  concurred.— Rule  di^ 
charged. 
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ni.  Of  the  Appeal  and  Jurisdiction  of  the  Sessions. 

SteSiats.^SEliz.c.2.k^.    17  6.2.c.^.§4,5.    41G.3.c.2d.§4. 

321.  Moulstvorth*s  case. .  T.  T.  5  JV.  &  M.,  Comb.  287-  —  An  The  SeMioot 
oveneer  charged  the  parish  with  3/.  for  putting  out  an  apprentice,  cannot,  on  ui 
SDd  bis  occouiiis  were  allowed  by  two  justices ;  but,  in  fact,  the  auStJllil^ur 
spprentice  never  was  put  out.    Upon  complaint  to  the  Sessions,  account  order 
they  ordered  that  the  )ate  overseer  should  repay  the  money  so  the  oveneen  to 
fisodalently  obtained,  with  costs,  &c.  —  Eyre  J.     This  order  refund  monies 
cannot  be  maintained:  the  Sessions  have  no  jurisdiction;  but  i*nprop«rly 
there  may  be  another  remedy  by  indictment.  charged. 

322.  Rex  v.  Hedges,  M.  T.  4  Ann.  2  Salk.  5SS.—  Upon  appeal  to  But  they  may 
(he  parish  from  the  allowance  of  overseers'  accounts,  the  justices  order  the  oTei^ 
H  the  Sessions,  if  they  see  reason,  may  disallow  the  accounts  of  wcrs  to  pay 
iheoTerseers,  and  order  them  to  pay  a  certain  sum  over,  which  J>^«'»wh  b«- 
Ihey  judge  to  be  in  their  hands ;  but  if  they  refuse  to  do  so,  they  Jj"^"^^^^ 
€iDDot  imprison  them  directly,  but  must,  agreeably  to  the  43  Eliz,  due.  Salk.525, 
ft  1)4.,  levy  the  arrears  by  distress  and  sale,  and  in  default  of  dis-  6  Mod.77.97.  * 
tiesa  commit  him ;  for  the  justices  in  Sessions  must  execute  their 

jodj^ment  in  the  same  manner  as  the  two  justices  must  do. 

'  S2S.  R^  V.  Townsend'f  H.  T.  10  Ann.  Editor's  MjSS.  — The  Ormaynftr 

defendants  having  been  appointed  overseers,  laid  their  accounts  theaccounu 

before  two  justices  of  the  peace,  but  before  the  said  two  justices  J®  ^  *•■*  •''• 

had  either  allowed  or  disallowed  the  said  accounts,  or  had  in  any  {J^homOie^^w  re 

naaner  proceeded  to  examine  them,  the  defendants  laid  the  submitted.   ' 

ttid  accounts  before  two  other  justices,  who  immediately  allowed  though  they 

tltcm.    On  an  appeal  against  these  accounts,  the  Sessions  ordered  have  been  al- 

the  defendants  to  account  before  the  two  first  justices.     On  a  |owed  by  other 

iBotion  to  quash  this  orde;^  of  Sessions,  it  was  contended  that  the  g'^c^V'ner 

fieiBioDs  have  only  power  to  determine  the  dispute  finally,  so  that  417/         ' 

if  the  allowance  of  these  accounts  had  not  been  good,  they  should 

tither  have  set  them  totally  aside,  or  have  confirmed  so  much  of 

them  as  was  good  and  set  aside  the  rest ;  but  that  here  they  had 

9^  referred  the  overseers  back  to  the  two  first  justices,  without  as- 

ttgoiag  any  error  or  fault  in  the  allowance  by  the  other  two  ju8-> 

t^cea*^  Parker  C.J.    By  the  4SEliz,c.%  the  overseers  have 

^  days  after  their  year  to  apply  to  any  justice  they  please  to 

pMi  their  accounts,  and  within  which  time  they  cannot  be  sum- 

nooed  before  any  justice ;  but  when  the  accounts  are  once  laid 

before  any  justice,  either  by  themselves  or  by  the  parish  after 

these  four  days,  no  other  justices  can  then  meddLIe  with  them,  and 

if  they  do,  any  allowance  or  disallowance  by  such  justices  is  void. 

The  words  of  the  43  Eliz.  c.  2.  §  4.  are,  that  the  Sessions  **  shall .  See  17  6. 9. 

"make  such  order  therein  as  to  them  shall  be  thought  conveni*  C'^^*  l*^ 

'*  eot ;"  and  therefore  they  need  not  finally  determine  the  dispute  ; 

ssd  the  reason  is  plain,  for  they  cannot  allow  the  accounts  them- 

*(lves,  and  therefore  it  is  necessary  that  they  should  remit  them 

*ith  their  observations  to  those  that  had  the  just  cognizance. 

'^y  do  not,  by  doing  this,  delegate  any  authority  to  such  justices, 

but  only  desire  them  to  execute  their  own  authority ;  and  there- 

lore  it  differs  from  the  case  where  the  Sessions  refer  any  thing  and 

give  an  authority  to  the  referee.     This  indeed  they  cannot  do ; 

bot  here  the  Sessions  could  not  take  it  out  of  the  hands  of  the 

^nt  justices ;  and  if  such  justices  make  an  unreasonable  delay  in 

Fitting  the  accounts,  the  party  may  apply  to  this  Court  to  hasten 
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The  time  of 
kppeal  was  un- 
limited by  the 
43  Elu.       See 
Rex  V.  Justices 
of  Berksliire, 
*poa,  pi.  3S7. 

On  appeal  to 
the  Session, 
overseers*  ac» 
counts  must 
appear  on  the 
face  tf  the  order 
to  have  pre- 
viously been 
b«^ore  twojuf 
Hces  under ' 
4S£liz.c.2  §2. 
(a)'SeeRex  V. 
St.  Chad  in 
Shrewsbury. 

{b)  Sa1k.471. 


(c)  SedTide 
17  G.  2.  C.88. 
§  7.     Rex  V. 
Coode,  ante, 
pi  290.    Rex  V, 
Micklefield, 
aniet  pi.  291. 
and  Rex  v,  At- 
kins, tmUf 
pi.  29S. 


theniy  which  is  his  only  reBiedy«-^The  order, boweTer,wasquaAed, 
because  it  was  stated  to  have  been  made  upon  the  hearing  of  &, 
one  of  the  justices,  and  did  not  state  that  the  parties  had  beei 
heard ;  and  it  was  agreed  that  two  justices,  none  w  the  four  beibre 
concerned,  should  be  named  by  the  Court  to  audit  the  accounts. 

324^  Rex  v.  Bowin,  E.T.  5G.k.  Sett.  Poor,  111.  — The  de^ 
fendant  was  overseer,  and,  several  years  after  his  accounts  had 
been  allowed  and  confirmed,  the  parish  iqppeated  against  Im 
account.  —  Per  Curia  :  The  statute  being  silent  as  to  the  tim^ 
the  parish  may  appeal  at  any  time. 

325.  Rexy.Bartlett,  T.  T.  7G.  2 The  Sessions  ordered  thit die 

several  sums,  amounting  in  the  whole  to ,  be  struck  oat  of 

the  disbursements  ;  aqd  that  B.  and  D.,  late  churchwardens  aod 
overseers,  do  pay  to  the  present  overseers  11/.  5s.  First  excep- 
tion, The  appeal  was  lodged  at  a  former  Sessions ;  and  as  it  doci 
not  appear  when  they  were  held,  it  might  be  an  illegal  day  (a^ 
and  the  Court  will  not  intend  that  the  Sessions  wefe  held  (Hi  a 
right  day,  unless  that  appears.  Second  exception.  It  does  not 
appear  that  the  appeal  was  adjourned;  and  if  not,  the  joatioeB 
cannot  proceed  de  novo,  every  new  Sessions  being  in  nature  of  a 
new  court.  Third  exception :  The  disbursements  of  the  chordi- 
wardens  are  not  a  proper  subject  of  enquiry  at  Sessions :  bat  taking 
them  as  overseers,  they  ought  first  to  have .  gone  before  two  jus* 
tices  of  the  peace  (b) :  they  cannot  begin  at  the  Sessions  by 
43  Eliz,  c.  2.  Fourth  exception  :  1  he  order  is  on  two  penoos, 
when  a  payment  by  any  one  would  have  been  sufScient.  Fifth 
exception :  The  act  says,  the  churchwardens  and  overseers  are  to 
pay  to  the  succeeding  overseers ;  but  here  the  overseers  for  1791 
are  passed  over.  Sixth  exception  :  The  subject* matter  is  by  no 
means  inquirable  at  the  Sessions ;  this  money  arising  out  ot*  the 
parish  stock,  application  should  have  been  made  in  Chancery  for 
a  commission  of  charitable  uses,  it  not  appearing  that  all  this  stock 
was  levied  by  a  tax  under  43  Eliz.  c.  2.  —  On  the  other  side- 
Fazakerlt:  First,  The  parties  may  appeal  to  any  Sessions,  and 
are  not  confined  to  the  next  (c) ;  therefore  all  that  strictness  is  not 
necessary,  as  when  the  appeal  can  be  only  in. the  next.  Itis  pisis 
here  was  a  Sessions,  and  it  is  the  express  allegation  of  the  order 
that  there  was  a  Sessions.  Secondly,  The  adjournment  did  not 
f^pear:  indeed,  when  there  would  be  a  discontinuance,  it  is  nece^< 
sary  ^o  state  a  regular,  adjournment ;  but  here  the  justices  are  not 
bound  to  determine  at  the  next  Sessions.  Thirdly,  churchwardeoi 
are  made  overseers  by  43  Eliz.  c.  2.  §  6.f  and  as  to  thegoing  before 
two  justices,  it  is  to  be  presumed  they  did.  Besides,  the  43  £^ 
c.  2.  §  6.  gives  an  appeal  from  an  act  done,  be  it  by  the  chorcb- 
wardens  or  other  persons,  or  by  the  said  justices;  so  that  being  is 
the  di^'unctive,  there  is  no  need  of  going  before  two  jtisticesat  all 
Fourthly,  The  order  must  be  made  to  all ;  for  all  constitute  but 
one  officer,  and  payment  to  one  is  payment  to  all ;  and  as  to  the 
persons  to  pay,  they,  are  all  jointly  required,  and  the  payment  by 
one  is  a  .discharge  of  all,  and  therefore  the  order  is  proper  upon 
them  all.  It  is  every  day's  practice  to  give  judgment  against  all 
jointly.  Fifthly,  I  agree  they  ought  to  have  paid  to  the  next  suc- 
ceeding overseers ;  but  as  they  have  not  done  their  duty  till  the 
trust  is  determined,  they  ought  to  pay  it  to  the  next.  Sixthlj,  It 
does  not  appear,  there  is  any  parish  stock  besides  what  tfises  voo- 
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iSEBz^  c.  8.;  and  the  Court  will  not  presiime  there  i8.-^LoKi> 
Hardwicke  C.  J.  All  the  exceptions  but  one  have  received  an- 
svers»  viz.  that  touching  the  jurisdiction  of  lustices  at  the  Sessions, 
S8  to  the  continuances ;  and  I  do  not  think  that  the  justices  are 
bound  to  make  formal  entries  of  them.     As  to  the  holding  of  the 
fiyrmer  Sessions,  we  are  not  to  presume'  it  to  be  held  at  a  wrong 
day ;  and  it  is  well  enough  to  say,  that  it  was  done  at  the  last 
General  Quarter  Sessions,  and  if  ^ou  had  any  objection  you  might 
have  removed  the  former  order ;  it  is  like  the  case  of  exception  to 
the  recitals  of  original  writs,  which  cannot  be  taken  advantage  of 
sdess  the  original  is  returned  by  certiorari*    As  to  the  payment 
by  and  to  all,  it  is  well  enough  ;  as  to  the  succeeding  overseers, 
^t  too  is  not  amiss.    As  to  the  sixth  exception,  it  is  answered  ; 
but  I  am  not  satisfied  as  to  the  not  going  before  two  justices  at 
first:  the  words  must  be  taken   respectively  and  distributively, 
therefore  it  should  be  shown  the  matter  had  been  originally  before 
Uro  justices ;  all  that  is  here  said  is,  that  it  is  an  appeal  from  the 
disbursements,  and  from  the  allowance  thereof;  but  it  does  not 
Mear  where  allowed,  nor  does  the  word  '*  allowance"  sufficiently 
MOW  it  to  have  been  before  two  justices,  as  Mr.  Noel  contends.  — 
Page  J.  Whenever  an  act  gives  an  appeal,  you  cannot  come  to 
the  Sessions  first.    The  question  is,  therefore,  Whether  that  is  sUp- 
.plied  by  the  single  word  <<  allowance?"  It  may  be  an  allowance 
by  the  parish ;  so  that  it  does  not  necessarily  import  the  allowance 
of  two  justices,,  to  whom  vou  must  go  before  you  can  go  to  the 
SesaioBS.  —  Lee  J.  I  should  be  glad  to  look  into  43  Eliz.  c.  2.    If 
going  before  two  justices  is  necessary,  then  to  appeal  without 
going  before  them  is  ill ;  but  it  is  not  very  clear  with  regard  to 
the  jurisdiction  of  the  two  justices.     There  is  a  recital  of  an  allow- 
ance ;  now  Mr.  NoeTu  case  (a)  is  of  an  improper  allowance,  which  (a)  Rex  v, 
is  no  allowance  of  the  justices.  — Afterwards  Lord  Haed wicks  Hedgw,  im<e, 
ddiTered  the  opinion  of  the  Court,  that  this  matter  ought  to  have  ^    ^^^' 
come  to  the  Quarter  Sessions  by  appeal  from  two  justices,  and 
that  the  Quarter  Sessions  cannot  take  it  up  originally.    If  autho-  SeesStr.983. 
ritj  be  given  to  two  justices  to  do  an  act,  and  no  appeal  is  given, 
then  it  may  commence  at  Sessions ;  but  if  an  appeal  be  given, 
then  it  cannot  be  begun  at  Sessions. 

S26.  Rex  V.  JVhilear,  Af.  T.  3  G.  3.  3  Burr.  1365.  —  An  original  So  alao  a  pi«- 
order  was  made  at  the  Quarter  Sessions,  purporting  to  be  an  order  vious  applica- 
made  upon  the  appeal  of  the  present  overseers,  directing  their  ^onuttwoju*^ 
predecessors,  the  late  overseers^  to  pa^  over  to  the  appellants,  the  ^^  ^"ST* 
pneaest  overseers,  the  balance  of  their  accounts,  wnich  accounts  i\q, 2.  c. 38. 
were  settled  and  balanced  by  the  said  order  of  Sessions.    Excep-  s.C.  i  Black. 
tioQ  was  now  taken  to  the  jurisdiction  of  the  Sessions  to  make  an  Bep.  395. 
onier  upon  the  late  overseers  to  pay  over  money  to  their  succes- 
sors by  an  original  order  in  the  first  instance,  without  any  previous 
application  having  been  made  to  two  justices,  pursuant  to  the  di- 
rections of  the  43  Elie.  c.  2.  §  4.  6.    To  this  it  was  answered  by 
the  couttsel  who  attempted  to  support  the  order,  that  this  order 
was  not  made  upon  the  43  £/iz.  c.  2.,  but  upon  the  17  G.  2.  c.S8. 
§  4*.     But  to  this  it  was  replied,  that  the  statute  of  17  G.  2.  c.  38. 
does  not  give  power  to  apply  to  the  Sessions  per  salivm,  to  make 
such  an  order  as  this ;  but  that  the  previous  application  to  two 
justices  remains  as  necessary  as  before.  —  The  Court  was  of  the 
same  opinion,  and  that  the  IT  G.2.  c.38.  made  no  alteration  in 
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against  the  al- 
lowance  of  over- 
Men*  accounts 
under  the 
17G.8.  C.S8. 
must  be  to  the 
next  Seisions. 


Objection  maj 
be  made  to 
overseen  ac* 
counts  before 
appeal ;  for  the 
inhabitants 
aggrieved  as 
soon  as  the 
money  is  as- 


aCCald.  507. 


WlM  c  over« 
seen' «ecouoift 
were  not  allow- 
ed until  the  last 
day,  when  an 
effectual  notice 
of  appeal  to  the 
then  next  Ses- 
sions could  have 


tfan    respect,    but  had  quite  another  View*  ^-  The  ordier  wm 
quashed. 

8^.  Rex  V.  Justices  of  Berkshire,  H.  T.  10  G.  S.  —  Role  for  t 
mandamus  to  the  justices  of  Berks,  to  proceed  in  an  appeal  agtint 
the  accounts  of  A.  B,,  late  overseer  of  the  parish  of  C.  The 
appeal  was  by  A.  tlie  present  overseer,  for  himself  and  the  rest  of 
the  parish.  The  question  upon  showing  cause  was,  Whether  in 
appeal  from  an  overseer's  account,  verified  and  allowed  according 
to  the  directions  of  the  17  G.  2.  c.  88.  must  be  to  the  next  Sesnott 
after  the  allowance,  or  may  be  to  any  subsequent  Sessions?  M 
it  appeared  from  the  affidavits,  that  the  late  overseer  A.  B.  hnd 
been  very  severely  treated  by  the  justice  upon  whose  affidatit  tbk 
rule  had  been  granted ;  he  had  been  committed  by  him  fnr  not 
accounting  according  to  the  statute ;  and  when  it  appeared  that 
his  accounts  had  been  allowed  by  another  justice  before  this  cov- 
mitment,  an  appeal  was  lodged,  &c.  —  Lord  M ansfibld  said,  he 
had  seldom  seen  a  case  of  greater  oppression  ;  and  having  stated 
the  affidavits  to  prove  it,  observed,  that  this  rule  was  obtiiaed 
upon  the  affidavit  of  Edmond  Cook,  the  very  person  who  cornnuttsd 
the  overseer  for  not  accounting  according  to  the  directions  of 
17  G.  2.  c.  88. ;  and  therefore  he  shall  not  be  permitted  to  saj,  thst 
the  appeal  may  be  on  the  49  Elix.  c.  2.  On  account  of  the  gn0 
oppression,  the  rule  ought  to  be  discharged  with  costs.  —  Yirssj. 
This  was  no  account  at  all  under  the  48  Eliz,  c.2.;  and  therefiue, 
if  the  {parish  thought  proper  to  proceed  against  the  overseer  open 
that  statute,  thev  should  not  have  appeal^,  but  should  have  pro- 
ceeded against  him  as  for  not  accounting.  I  am  very  clear  tbit 
the  appeal  should  have  been  to  the  next  Sessions,  (a)  —  Wills  X 
of  the  same  opinion.  —  Rule  discharged  with  costs. 

828.  Rex  v.  MiekUfield,  H.  T.  25  G.  3.  Editor's  AfS&-W 
Sessions,  on  appei^,  quashed  a  poor's  rate  assessed  for  the  poipose 
of  reimbursing  overseers  for  the  expence  of  law  proceedings.  Qi 
a  case  reserved  for  the  opinion  of  the  Court  of  King's  Bench  i 
preliminary  objection  was  made,  that  this  was  not  the  proper  staM 
for  the  appellants  to  make  their  opposition,  but  that  they  shoald 
have  waited  and  appealed  against  the  overseers'  accounts.  <—Tbi 
Court  agreed  the  objection  might  have  been  taken  to  the  ofe^ 
seers*  accounts,  but  that  it  was  uso  proper  now,  for  that  the  inhi* 
bitants  were  aggrieved  as  soon  as  the  money  was  improperly  ai^ 
sessed  upon  them,  without  waiting  till  it  was  raised  and  expended* 
But  the  order  of  Sessions  was  quashed,  because  the  appeal  «• 
not  to  the  next  Sessions  subsequent  to  the  publication  of  the  rate^ 

829.  Rex  v.  Justices  of  Dorsetshire,  H.  T,  52  G.  8.  15  Esi, 
200.^-  C.  obtained  a  rule  in  the  last  term,  for  eLnuuuktmutto 
the  defendants^  commanding  them  to  enter  continuances  to  ths 
then  next  General  Quarter  Sessions,  upon  the  appeal  of  C.  D^ 
against  the  allowance  of  the  account  of  fV*  G.,  as  overseer  ar 
the  poor  of  the  parish  of  H.  7.»  in  S.,  and  at  such  Sessions  lo 
hear  and  determine  the  matter  of  the  said  appeal.    The  rule  wsi 

.   (a)  See  die  cases  of  Rei  9.  Coode,  rate;  and  as  the  appeal  against aoal* 

QjUe,  pi.  290.   Rex  o.  Micklefield,  ante,  lowance  of  overseers*  account  **^^ 

pl.29 1 .  and  Rex  v.  Atkins,  anU,  pi.  293.  by  the  same  clauses  of  the  two  acts,  w 

where  it  is  now  settled,  Uiat  an  appeal  Editor  presumes  the  dedsioa  oa  IM 

against  a  p9or*s  rate  must  t>c  to  Uie  Ses-  former  will  gofem  the  latter  sulgRt 
iions  next  afler  the  pablicatioa  of  the 
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•bcaiattd  oa  tiie  affidmrit  of  C  D.,  whleh  ftetad  the  appbidtnent  bem  gffen,aiid 
of  G.  atkd  B^f  as  overseers  ia  1810;  that  soon  after  May  181 1,  itdidoottppcw 
vheo  they  ceased  to  he  overseers;  the  account  of  G.'s  receipts  ^^^^^^^^'^ 
and  pajmenCSy  as  overseer,  was  submitted  to  the  magistrates  of  ^^^f  ^ 
€.f  at  tb^  special  Sessions  holden  for  that  purpose,  for  their  allowance:" 
aibwranee  of  toe  same,  when  C,  D,  objected  to  certain  items  in  Held,  that  a 
that  acceant,  and  stated,  that  if  they  were  allowed,  he  should  notice  of  appeal 
appeal  agahist  the  allowance;  and  thereupon  the  justices  refused  ^  the  next  sub- 
ftlie  allowance  of  the  said  account,  but  did  not  strike  out  the  ^^"^'l*  ^^*eh 
items  objected  to,  alleging  that  the  stat  50  G.  S.  c  49.  was  not  an^effeetual ' 
inperaiive  upon  them,  but  only  authoriced  them  to  examine  the  notice  of  appeal 
accounts   of  overseers  if  they  thought  proper.      That  on  the  then  next  Ses- 
8tfa  of  July  last,  and  not  before,  the  said  account  was  verified  on  ^^^^  ^  givcn> 
the  oath  of  G.  before  two  ma^strates  of  the  borough,  and  by  ^^  ^^' 
dw!B  allowed ;  and  that  the  said  8th  of  Jtdy  was  uke  last  day 
pemitted  by  the  practice  of  the  Sessions  for  giving  notice  of  ap- 
peals to  the  then  next  Sessions,  which  were  holden  in  the  same 
sumth  of  July  ;  and  that  the  items  objected  to  still  remaining  in 
the  account,  B.  gave  notice  of  appeal  against  such  account  and 
allowance  to  the  next  subsequent  Sessions,  holden  on  the  8th  of 
October ;  at  which  Sessions  of  justices,  conceiving  that  the  de- 
ponent ought  to  have  appealed  at  the  former  Sessions,  dismissed  the 
appeal  on  that  account. —  Against  the  rule  it  was  contended,  1st, 
nat^atat.  17  G.  2.  c.  38.  §  3.  limited  the  time  of  appeal  to  the  next 
Seasioos,  and  was,  in  this  respect,  a  repeal  of  the  stat.  43  Elix^ 
c  2.   j  6  ,  which  gave  an  appeid  without  any  such  limitation ;  and, 
Sdly,  That  the  appellant  should  have  entered  and  tried,  or  at 
least  have  entered  and  respited  his  appeal  at  the  Midsummer  Ses* 
simiSy  and  cited  Rex  v.  Coode  (a).  Rex  v.  Micklefield  (6),  Rex  v.  {a)AfUei^\Ji^. 
AikUu  (c),  and  Rex  v.  Justices  of  Berks,  (d)  —  C.  in  support  of  the  {b)Anu,^\.29\, 
nile  maintained,  1st.  That  the  time  for  appealing  in  this  case  /c)^Mtepl.293. 
was  not  restricted  by  stat.  17  G.  2.,  to  the  next  Sessions,  on  which  }         *  * 
point  he  relied  on  Rex  v.  Askburnham,  (e)   2  Nol.  Poor  Lam,  2d  (,w^t "^Vn. 
Edit*  221.  as  decisive;  and,  2dly,  That  the  Michaelmas  Sessions 
were  in  this  case  the  next  Sessions,  the  next  Sessions  meaning,  as 
stated  in   Rex  v.  Coode^    the  next  possible   Sessions.  —  Loan 
Et^lsnbobough  C.  J.   It  seems  to  the  Court,  that  in  every  view 
of  the  case  the  mandamus  should  go  ;  whether  this  be  a  proceed- 
ing under  the  stat.  iSEliz.  or  under  the  stat.  17  G.2. ;  for,  sup- 
poaiog  it  to  be  under  the  stat.  17  G.2.,  and  supposing  that  statute 
in  this  respect  to  have  repealed  the  stat.  43  EUz.  (which,  from  the 
caaea  cited,  seems  by  no  means  to  be  settled)  still,  under  the  cirw 
cmnatances  of  this  case,  wethink  the  July  Sessions  could  not  be 
eonsidered  the  next  Sessions  for  the  purpose  of  appealing ;  for  the 
allowance  by  the  justices  was  on  the  8th  of  July^  the  last  day 
when  any  effectual  notice  of  appeal  could  have  been  given ;  and  it 
does  not  appear  when  the  appellant  had  any  notice  of  such  allow- 
ance $  and  the  transaction  seems  to  carry  with  it  marks  of  design 
io  defeat  the  appeal. — Mandamus  granted. 

530.  Xerfers  case,    M.  T.  /:SG.S.    16  Atfrf,  374.  —  C  moved  The50G.S. 
for  a  habeas  corpus  on  the  behalf  of  W.  L.^  late  overseer  of  the  c.49.  which  ra- 
poor  of  the  parish  of  P.,  who  was  detained  in  custody,  under  quire*  the 

a  warrant  of  commitment  siirned  by  two  justices,  for  not  deliver-  c*>«'ch^«««» 
1  •  .     ^      ^L  j»  'aL'     1^1     -   anaovcreewBto 

mg  in  bis  accounts  to  the  succeeding  overseers,  withm  14  days  Mibnit  their  ac- 

from  the  time  of  their  appointmeat.    Ine  warrant  of  commitment  counts  to  two 
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juatiecsai  8pe«  recked  the  appointment  of  L,  as  one  of  the  overseen,  and  sob' 
dal  Seniona*  sequent  appointment  of  two  persons  to  succeed  him  in  that  office, 
^YU  ^T  "^^  recited  also  the  17  G.  2.  c.  S8.,  whereby  churchwardens  and 
tmdajiJ^^'  overseers  are  directed,  within  14  days  from  the  appointment  of 
pointed  by  the  their  successors,  to  deliver  in  to  their  successors  a  just,  tme,  and 
17G.8.  C.S8.  perfect  account,  Ac  to  be  verified  by  oath,  &c.,  and  that  it  had 
ftir  delivering  in  been  duly  proved  before  them  the  justices,  that  L*  had  refused  to 
^'*^*%M)  make  and  yield  up  to  his  successors  such  account  as  aforesaid, 
vuc^dins  loithin  the  time  therein  hefore'-mentioned^  and  limited  or  appouded 
overseen,  is  not  Jor  that  purpose;  and  then  went  on  to  direct  that  L.  shoiki  be 
a  substitution  in  taken  into  ctistody,  and  detained  until  he  should  make  and  yield 
Heu  of  that  pro-  up  such  account  verified  as  aforesaid.— It  was  contended,  that 
I'^G^s"  Sr  is  ^^  ^  ^"  ^'  ^*  *^"  '^^^^^  directs  the  accounts  to  be  submitted  to 
cumtiladte"^  **  two  justices,  at  a  Special  Sessions,  within  the  14  days  apnointed 
and  if  the  over-  by  the  former  act,  was  substituted  in  the  place  of  the  obligatioB 
seer  refuse  to  to  deliver  Uiem  over  to  the  succeeding  overseers.  By  the  50  GS 
deliver  in  such  the  Overseers  who  refuse  or  neglect  to  submit  their  acconntB  to 
•<**>"^  ^  ^  *®  justices,  are  made  liable  to  be  committed ;  if,  therefore,  they 
ovmeera  within  ^^^^  '*  ^J*  allowed  them  for  submitting  their  accounts  to  thi 
the  fourteen  justices,  how  can  they  be  required  within  that  time  to  deliver 
days,  he  may  them  over  to  the  succeeding  overseers  ?  The  duty  imposed  bf 
be  committed      one  act  is  inconsistent  with  and  would  interfere  with  die  other. 

foVsudirefoS    —^o*^  Ellbnborough  C.J.     The  provision  in  the  506.3. 
orsu    re       .  g^^Q^g  rather  to  apply  to  the  manner  of  examining  theaccoanti 
when  yielded,  leavmg  the  accounts  still,  as  before,  to  be  deliver- 
ed over  to  the  succeeding  overseers ;  but  they  are  also  within  the 
14  days  to  be  submitted  to  the  justices  for  examination.   An 
ulterior  means  is  afforded  of  investigating  them  before  the  jns* 
tices,  the  act  only  means  that  they  shall  be  exhibited  to  the 
justices ;  it  is,  therefore,  for  a  different  object.    It  is  very  ex- 
pedient,   that  the ,  succeeding  overseers    should   have  the  a^ 
counts  delivered  in  to  them  immediately  from  the  former  ove^ 
seers,  which  is  the  object  of  the  17G.  2. ;   then  the  SOGS 
'  directs  that  the  account,  so  to  be  delivered,  shall  be  submitted  to 
the  justices  to  be  examined  and  approved  by  them ;  that,  there- 
fore,  is  manifestly  cumulative.  —  Le  Blanc  J.     The  church- 
wardens and  overseers  are  to  deliver  in  to  the  succeeding  over- 
seers their  accounts,  verified  on  oath  before  one  or  more  josticei) 
who  are  to^ign  and  attest  the  same ;  that  is  provided  fbr  b}[  the 
17  G.  2.    By  tne  subsequent  act  the  accounts  are  to  be  submitted 
to  two  or  more  justices  at  a  Special  Sessions;  and  thepoirerd 
given  them  to  examine  and  approve  such  accounts,  and  they  vt 
required  to  signify  their  approbation  of  them  under  their  hand^, 
and  then  to  sign  and  attest  as  directed  by  the  former  act    "^ 
provision  ,  therefore,  is  perfectly  consistent  with  the  provtsion  in 
the  former  act.  —  Rule  refused. 
Hie  Court  will       SSL    Rex  v.  Jaimei^    H.  T.  54  G.  S.    2  M.  ^  S.  321. --^ 
not  upon  remo-  rule  niii  was  obtained  in  the  last  term  for  quashing  an  ordff 
of'&ld'ns'^    ^^  Sessions,  allowing  the  accounts  of  the  overseers  of  the  poor  of 
lowing  o°er- "    *^®  parish  of  C,  upon  appeal  against  them  by  the  defeodanis  at 
MWfv'  accounts,  the  iast  Sessions.    The  order  of  Sessions  was  upon  the  face  of  |t 
which  is  good     general,  allowing  the  said  accounts,  and .  dismissing  the  appea^i 
upon  the  &ce  of  and  farther  ordering  that  the  appellants  should  payto^eov^* 
iLSL'Tti^    seers  405.  costs.    The  defendants,  in  their  affidavit,  on  which  tw 
Bcntsot  U10S0    ^^j^  ^^  obtained,  disclosed  several  grounds  of  objection  to  tbe*e 
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weanmtMf  that  they  contained  charges  of  sums  m  gross  as  monthly  aeoooiiti  ttpon 

psymentSy  without  stating  the  severe!  items  of  expenditure  which  «ffidaTitt* 

made  up  the  gross  amount,  that  they  contained  a  charge  for  a 

•alary  to  one  of  the  overseers,  i^c.   And  now  the  rule  coming  on, 

EllbWborough  C«  J.  interposed  by  inquiring  if  there  was  any 

objection  to  the  order  upon  the  face  of  it ;  for  otherwise  the 

Court  would  not  go  into  the  overseers'  accounts  upon  affidavit* 

The  Sessions  was  the  proper  forum  for  deciding  such  matters ; 

the  time  of  the  Court  would  otherwise  be  absorbed  in  taking  pa^ 

liih  accounts.    If  there  is  likely  to  be  a  defect  of  justice,  the 

xemedy  must  be  by  application  to  the  legislature,  for  the  Court 

esnnot  enlarge  the  limits  of  its  jurisdiction  in  order  to  supply  a 

remedy*     The  Sessions  have  jurisdiction  over  these  matters ;  if, 

on  the  removal  of  the  record  by  certiorari,  it  had  appeared  to  be 

emuieouB,  this' Court  would  then  have  acted  upon  it.  —  Le 

Blahc  J.    In  cases  upon  orders  of  removal,  this  Court  does  not 

liear  affidavits  of  what  passed  at  the  Sessions,  but  we  act  upon 

the  case  sent  to  us.  —  Batlet  J.    The  object  of  the  affidavits  in 

Rex  V.  Great  Marloto{a),  was  to  show  that  the  magistrates,  (a}^iae,pl.74« 

who  made  the  appointment,  acted  without  jurisdiction.  ^  Rule 

discharged. 

3d2.  Rex  V.  Glyde^  H.  T.  54  G.  3.  2M.Sf  S.  S2S.  —  Upon  a  Overeeencui. 
role  to  show  cause,  why  an  order  of  Sessions,  confirming  the  ac-  not  cbai^  in 
coimta  of  t/.  H.  and  others,  late  churchwardens  and  overseers  of  ^^  ■ccounu 
&,  should  not  be  quashed,  the  order  in  question  appeared  to  be  ^^'^^y  {^ 
as  follows :  upon  the  appeai  of «/.  G.  against  the  accounts  of  «/•  H.  one  of  tbeover- 
and  G.  i/.  late .  churchwardens,  and  T.  M,  and  C.  fV.  late  over-  leen;  and 
seers  of  the  poor  of  the  parish  of  S.,  from  Easter  1811  to  Easter  ^^^^  theord^ 
1812,  and  allowed  by  two  justices  of  the  same  county,  whereby  Sj^?*"*^^"" 
he,  the  said  J.  G.,  objected  to  the  sum  of  501*  in  the  said  accounts  ^0^^^^^  f^' 
paid  to  C.  W,  in  his  accounts  as  a  salary,  from  Easter  1811  to  this  fonn: 
Easier  1812 ;  and  also  to  the  allowance  of40/.  as  paid  to  the  said  ^  Upon  Uie 
'C.  IF.  for  four  quarters  allowance  for  keeping  the  poor,  over  and  Appfal  of  G. 
above  the  sum  agreed  on  for  that  purpose ;  and  upon  hearing  ■g*u>st^heac- 
counael  on  the  part  of  the  appellant,  and  also  the  respondents,  it  ^^"^^  ^^. 
»  ordered  by  this  Court  that  the  said  accounts  be  confirmed,  and  seen,  be  the  * 
by  this  Court  they  are  confirmed  accordingly.    In  support  of  the  said  G.  objected 
order  of  Sessions,  it  was  admitted,  that  if  it  appeared  on  the  face  ^^^  sum  of 
of  the  order,  that  the  Sessions  had  confirmed  tlie  accounts  in  re-  ^^'  '^'  ^^  ^ 
^>ect  of  a  salary  paid  to  the  overseer,  the  order  could  not  be  sup-  ^ato^^l^^ 
ported ;    but  they  contended  that  so  much  of  the  order  as  « salary,  it  la 
mentioned  the  payments  in  respect  of  such  salary,  was  merely  a  ordered  tbat  the 
recital  to  the  objections  alleged  against  the  accounts  on  the  ap-  said  accounts  be 
peal,  and  not  a  part  of  the  finding  of  the  Sessions,  upon  which  confirmed  :'* 
iJie  judgment  was  pronounced;  and  this  Court  would  not  intend  deredMan*"' 
tbat  any  evidence  was  given  to  the  Sessions  to  show  that  the  ob-  order  confirm- 
jections  were  founded  in  fact,  or  if  there  was,  that  it  did  not  fully  ing  the  accounts 
explain  the  terms  objected  to.  —  The  Court,  however,  intimated  '«  pwpectof  the 
bh  opinion,  that  they  must  understand  the  confirmation  to  extend  ^^f^  for  die 
to  the  items  objected  to,  otherwise  the  order  shouldhave  neeatived  therefore  the 
Lbere  being  any  such  items ;  instead  of  which  it  recited  them  as  court  quashed 
part  of  the  accounts,  and  then  confirmed  the  said  accounts,  i.  e.  the  order;  but 
the  accounu  containine  the  items  objected  to :  but  they  said,  that  sent  Uie  case 
if  it  could  be  shown  uiat  such  itemr  were  sustainable  upon  .any  ^^*^  lo'Sia 
ground  whatever,  they  would  presume  that  the  Sessions  confirmed 
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ntttttr^  of  the      tJtii  aecoonta  on  tlu^t  grmmd.  No  grauBd,  bmmam^  wtk  tiiftmii 
psymeatg.  or  cited  to  that  eflfect ;  but  it. was  stated,  that  then  iams  were  ■ 

reaiity  paid  to  the  overseer  in  req>ect  to  the  aiabteiisace  of  die 

pmr,  and  not  as  a  sahir  j.  —  Lobjd  EirLMNaoRoxroH  C.  J.   Tlhii 

role  may  be  enlarged,  subject  to  a  caaeto  be  stated  ss  to  i^tbi 

grounds  for  the  allowance  were,  that  we  may  asoertab  that  dw 

salary  was  not.  meant  as  a  pension  ibr  the  OTeneer,  whidi  the  kv 

will  not  allow.    We  have  no  doubt,  on  the  face  of  the  order,  diit 

he  has  no  title  to  a  salary  for  any  meritorioas  service,  or  ftr  aif 

services  at  all ;  but  we  would  wish  to  relieve  the  partiei,  if  it  hw 

been  paid  in  reality  for  the  maintenance  and  keepug  of  the  poor; 

Perhaps  the  best  way  will  be  to  quash  the  order,  and  remit  die 

case  to  the  Sessbne  to  rehear  the  appeal.  —  The  other  jodges 

concurred.  —  Order  of  Sessions  quashed. 

An  appeal  ggg.  j^  y.  Worcester,  M.  T.  57  G.  S.  5  3f.  4^  S.  457.-Tte 

*^°*aa»uiit8    ®^®'^®^"*  accounts  for  the  parish  of  ElmU^  L&oeU  for  the  jem 

must  be  to  the    ^^^^  ^^^  1S15,  were  allowed  by  two  justices  on  the  31  tt  Mekk 

next  General      1815.     Notice  of  appeal  against  the  same  wsb  given  for  d« 

CMuirter  See-      Sessions  to  be  holden  on  the  23d  April  1816,  at  which  Senioat 

nons  after  die    an  appeal  was  entered,  but  the  Court  refused  to  enter  upon  At 

ji€«<mnte^**The  ™^^'*®'  ^^  *®  ^^^  *^®  appeal,  on  the  ground  that  it  came  too  Irte) 

17  G.  2.  c.  38.     ^^  ^^c  question  was,^  Whedier  the  appeal  ought  to  have  bees  to 

§  4w  is  in  this      the  General   Quarter  Sessions  next  after  the  aUowance  of  the 

respcet  a  repeal   accounts?  A  role  nisi  having  been  obtained  for  a  tnandamutt^ 

ofthe4sEUz.     ^^  justices  to  receive  the  appeal.— -Lord  £l;lbhboroi7GR  C X 

(of  JWf'pl  290  ^  ^^  ^'  ^^^  (^)>  *^®  ^'■*®  ^  ^**  ^"  •^t'^w'*^  Ashbumhem  (A)  w» 
(b)  Jnte,j}»309,  brought  under  the  consideration  of  the  Court,  and  yet  they  camets 
n,        '  a  decision  directly  contrary  to  it,  and  where  good  sense  and  oos« 

venience  are  all  on  one  side,  one  is  almost  led  to  regret  thit 
Serjeant  Kerhy*%  note  of  that  case  ever  got  into  prinL  The  dials 
meaning  of  the  17  G.  2.  in  enacting,  <*  That  it  shall  be  lavnil  t« 
'*  appeal  to  the  next  Sessions,"  where  by  a  pre-existing  set  thit 
appeal  was  without  limitation  of  time,  is  to  negative  the  power  al^ 
appealing  to  any  but  the  next.  In  Rex  v.  Cowte,  Lord  Men^li^ 
was  of  opinion,  that  the  17  G.  2.  did  confine  the  appeal,  sod  tb* 
Court  agreed  that  they  must  decide  that  the  statute  had  repeslei 
the  4S  Eliz.  in  this  particular*  I  feel  no  inclination  to  distu^' 
that  decision,  considering  how  much  the  public  convenience  ia  i» 
its  favour.  I  know  not  to  what  difficulties  persons  whoae  proper^ 
is  liable,  and  those  who  are  bound  to  account,  might  be  redooest; 
if  we  were  to  adopt  a  different  construction.  With  respect  to  the 
objection  that  the  time  may  be  too  short  to  prepare  for  the  appaai 
if  upon  any  occasion  this  should  be  made  appear,  the  appeal  mi^ 
be  lodged  and  adjourned  on  a  proper  application. — BatlxtJ* 
I  am  of  the  same  opinion,  i  think  that  the  affirmative  words  of 
the  17  G*  2.  most  be  taken  to  imply  a  negative.  If  the  siatste 
I  bad  been  silent  as  to  the  time  of  appeal,  the  48  Eliz,  would  hsfe 

attached,  and  it  would  have  been  open  to  the  party  to  appesi  at 
any  time«  But  as  the  statute  empowers  the  party  to  appeal  to  tbs 
next  Sessions,  I  think  it  virtually  implies  that  he  must  appesi  to 
those  Sessions  and  to  no  other. — •  Abbott  J.  I  agree  that  this  nda 
must  be  discharged.  The  construction  put  on  these  statutes  b^ 
my  Lord  and  my  brother  Baytey^  appears  to  be  the  true  coastroC' 
tion,  conformably  to  the  rule  tor  the  constructiim  of  acts  ofparK^ 
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neat  to  wdi  laid  dovrn  in'  the  old  camas  aad  adopted  iaiter't. 
€oode, —  Bule  discharged. 

SS4.  ^£x  y.  Justices  of  CokkesUry    H.  T.   2  &  3  G.  4.  5  Bf  It  is  not  Dec«s. 
if  Am  555.  — Jessop  had  obtained  a  role  nisi  for  a  mandamus  ^^.^^^"^^ 
to  the  justifies  of  €•  to  enter  continuances  and  hear  an  appeal  ^^^^  ^ 
against   the  overseers'   accounts  of  the  parish  of  St»  B.  in  the  ^onsJuriMU&i^ 
borough  of  C.    The  accounts  in  question  had,  on  the  14th  May  tion  to  h«ar  an 
but*  been  duly  allowed  by  ^wo  justices,  pursuant  to  17  G.  2.  c.  S8.9  appeal  against 
at  a  petty  Sessions ;  •  but  they  had  not  been  examined  and  allowed  overseen*  ac- 
sl  a  special  Sessions  pursuant  to  50  G.  3.  c.  49.    The  Sessions  dis-  ~^"^^j, 
miised  the  appeal,  on  the  ground  that  they  had  no  jurisdiction.^  should  pr«i!d. 
Put  CaiUAM.    We  are  quite  satisfied  that  the  Sessions  ha4  juris-*  ously  have 
dietioD»  and  that  they  ought  to  hare  heard  the  appeal.  —  This  rule  been  examined 
must  be  absolute. — Rule  absolute.  ^^  allowed, 

S35.    Rex  V.  Justices    of  Lancashire^   E.  T.    ^  G.4^  &  Bi  J^^^V^^o 
4r  An  755.  —  J.  fVilliams  nad  obtained  a  rule  nisi  for  a  man"         '  ' 
iamus  to  the  defendants  to  enter  continuances^  and  hear  the  ^^  £5  ^ 
appeal  of  iS.  S.9  one  of  the  overseers  of  the  township  of  A^  against  gives' an  appeal' 
the  allowance  of  the  sum  of  24/.  in  the  constable's  accounts  for  only  in  case  the 
tiMit  feawnahip.   It  appeared  from  the  affidavits,  that  the  con8table»  majority  of  the 
ponuant  lo  the  18  6. 3.  c.  19.  §  4.,  had  laid  his  accounts  before  a  oveiseen  con- 
vestry  meeting,  on  the  26th  Oc^oier  last,  when  the  item  in  question^  ^^  *^  '^ 
being  the  amount  of  the  expenses  of  a  prosecution  for  a  misde- 
sManor  against  Mr.  S.  W*  a  dissenting  mmister,  for  preaching  in 
the  streetfli  was  disallowed  by  the  vestry.    He  then,  pursuant  to 
the  act»  laid  the  accounts,  on  the  1st  Novan^er  last,  before  two 
justices  of  the  peace  for  the  county^  by  whom  tlie  disputed  item. 
was  allowed.    Agamst  this  allowance  one  of  the  overseers  of  Uie 
township  appealed.     At  the  Sessions,  the  remaining  overaeers, 
being  seven  m  number,  appeared  and  being  sworn,  stated,  in  open> 
Court,  their  dissent  from  the  appeal;  and  on  this  ground  the 
Sessions  dismissed  it,  being  of  opinion,  that  unless  the  majority,  at 
kflsty  of  the  overseers  concurred  in  it,  the  fiflh  section  of  the  act 
gave  no  appeal. — Abbott  C.J.    It  is  much  toJbe  lamented,  that 
ui  the  difierent  sections  of  this  act  of  parliament,  we  should  find  a 
variety  in  the  expressions  used.      But  looking  at  the  whole,  it 
seems  to  me  that  the  words  '*  the  overseer  or  overseers,"  used  in 
the  fifUi  section,  are  to  be  construed  in  the  same  manner  as  the 
words  *^  the  overseers,"  used  in  the  fourth ;  and  that  by  both  the 
cdlective  body  of  the  parish  officers  must  be  meant.    I  thinks 
therefore,  that  the  legislature  did  not  intend  thereby  to  give  aa 
apfpeal  to  any  one  of  ^ that  body.    It  is  urged,  that  bythiscon- 
stroction  the  parish  may  sustain  great  injury ;  and,  undoubtedly, 
it  may  happen  that  there  may  be  no  appeal,  and  that  too  contrary 
tm  the  wishes  of  the  majority  of  the  persons  rated.     But  this  act 
of  parliament  seems  to  me  to  have  intended  to  leave  the  appeal 
snanrely  to  the  discretion  of  the  parish  officers.    In  case  the  appeal 
be  uoattccessful,  costs  are  given ;  and,  therefore,  if  we  were  to  ^ 

idlow  one  of  the  overseers  to  appeal,  and  the  Sessions  awarded* 
coals  against  him,  he  might  possibly  charge  them  to  the  parish 
rate.  In  Rex  v.  Pascoe  (a)  this  consequence  could  not  have  (<])PM,pl.S4a.' 
fblhrired.  I  am,  therefore,  of  opinion,  that  there  can  be  no  ^peal, 
onleaa.the  majority  of  the  parish  officers  concur  ip  it,  and  that  the 
Sessions  have  done  right  in  this  case. -^  Bavlby  J.  I  am  of  the 
opioiOiu    The  mischief  suggested  in  argument  could  not  be 
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A  nodoe  of  ap- 
peal against 
oreneen*  ac- 
count!, stated 
that  the  appel- 
lant objected  to 
certain  specified 
payments  al- 
lied in  the 
accounts,  to 
bave  been  made 
to  persons  spe- 
cified by  name 
in  the  notice : 
Held,  that  the 
notice  was  bad, 
because  it  did 
not  state  the 
cause  and 
ground  of  ap- 
peal as  required 
b74lO.S.c.2S. 
$  4.     The  at- 
tomies  some 
days  before  the 
i^ppeal  was 
tried,  agreed  to 
admit  on  the 
trial  of  the 
appeal,  that  the 
sums  objected 
to  were  paid  to 
the  persons  to 
whom  it  was 
alleged  in  the 
accounts  that 
they  were  paid: 
Held,  that  this 
was  not  any 
wairer  of  the 
irregularity  in 
the  notice, 
hecaiisf  the 
•oonsent  of  tbe 
atlomies  was 
not  signified  in 
open  court 


^together  remedied,  ualess  an  appeal  had  been  given  to  tbe  per« 

•ons  ratedy  which  clearly  is  not  the  case.    The  danse  givct  t 

power  of  appeal  to  .the  overseer  or  overseers,  if  they  fiad  thst  the 

.  parish  is  aggrieved.     Now,  that  implies  that  they  are  to  exercises 

judgment,  which  most  be  done  by  the  majority. — Holroyd  J.  1 

think  that  in  this  case  the  right  of  appeal  is  given  to  the  body  of 

the  parish  officers,  and  that  the  majority  of  them  are  alone  cooh 

potent  to  exercise  it,  on  the  principle  that,  in  the  exercise  of  s 

public  or  general  power,  the  majority  are  to  act  for  the  whsk. 

Here  the  appeal  is  only  given  where  jbl  grievance  is  found  by  tbesi 

to  exist.     Now,  if  the  majority,  upon  consideration,  detenube 

that  there  is  no  such  grievance,  it  seems  to  me  that  the  oneiatke 

minority  ought  not  to  be  allowed  to  appeal,  on  the  siiggestiostbit 

he  alone  finds  that  a  grievance  exists.    I  think,  therefore,  that  tkb 

rule  should  be  discharged. —  Best  J.  concurred. — Ruledischaiged. 

836.  Rex  v.  Sheard,  E.  T.  5G.^.  2  B.  Sf  C.  856.     UpoiLtt 

appeal  by  J.,  S,  against  the  accounts  of  the  overseers  of  the  poor 

of  the  township  of  S.,  from  April  1822  to  April  1823.    Theooua- 

sel  for  the  respondents  objected  to  the  sumciency  of  the  aotioe 

given  by  the  appellants;  the  Sessions,  however,  overruled  the  ob> 

jection,  and  proceeded  to  hear  the  merits  of  the  appeal,  andstivd 

out  certain  items  in  the  accounts,  subject  to  the  opinion  of  thii 

Court  on  the  following  case :  The  appellant  was  a  nUed  iohsbilait 

of  the  township  of  ;S.,  and  having,  at  die  October  sessions,  18S9, 

entered  an  appeal  against  the  accounts  of  the  respondents  on  the 

2d  of   January   1824,    served  the    following  notice  opoo  the 

respondents.     This  notice  stated  that  the  appellant,  at  the  hst 

adjourned  Quarter  Sessions,  had  entered .  his  appeal  agsiost  the 

accounts  of «/.  S.  and  T.  7.,  overseers  of  the  poor  of  the  towosfaf 

of  iS.,  from  Uie  month  of  AprU  1822  to  the  month  of  Apri  16tt 

and  that  the  appellant  would  object  to  35  items  or  charges  4 

payments  in  the  accounts  specified  in  the  notice.    It  then  set  oil 

the  names  of  the  persons  on  whose  account  the  payments  wen 

made,  the  sums  paid,  and,  in  some  instances,  the  purposes  At 

which  they  were  made.    It  then  proceeded  to  state  ^tfaat  the  ap 

pellant  would  insist  upon  the  appeal  that  all  these  items  ought  H 

be  struck  out  of  the  accounts  and  disallowed.    The  counsel  te 

the  respondents  objected  to  the  hearing  of  the  appeal,  on  the 

ground  that  the  particular  causes  and  grounds  of  appeal  again^ 

the  items  contained  in  the  said  notice  were  not  specified  and  statei 

in  the  said  notice,  as  directed  and  required  by  the  statute  41(^^ 

c.  23.  k  4-     On  the   14th  of  January  1824,  the  day  before  the 

appeal  came  on  to  be  heard,  the  attorney  for  Ihe  respo.ndent8  aoA 

the  attorney  for  the  appellant  entered  into  the  following  adsus* 

sions :   "  We  do  agree  to  admit  that  all  the  payments  charged  ia 

**  the  accounts  of  the  respondents  to  which  the  appellant  objectty 

<<  were  actually  made  to  or  for  the  use  of  the  several  neraoos  to 

<<  whom  the  same  are  charged  to  have  been  paid,  ana  that  the 

«  several  sums  charged  in  such  accounts  to  have  been  paid  ta 

''  three  several  persons  (named  in  the  notice  of  appeal)  v^eBp^ 

«*  ively,  were  for  debts  contracted  by  the  overseers  of  the  pc*"** 

**  the  township  of  S.^  in  one  or  more  years  previous  to  the  V^^ 

*'  which  the  respondents  were  overseers,  and  were  not  contracted 

**  by  the  respondents  for  the  service  of  their  current  year,  and  the 

*'  respondents  undertake  to  produce  upon  the  hearing  oftheappBii 
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Mibe  oriffiiia)  accounU,  and  vcHichers  regarding  the  items  and 

"fuma  or  money  objected  to  by  the  appellant/*    The  Court  of 

Quarter  Sessions,  without  expressing  any-opinion  as  to  the  validity 

of  the  notice,  considered  the  admissions  as  a  complete  waiver  6f 

the  objection  to  it,  and  entered  into  the  merits  of  the  sahl  appeal. 

Itwaa  contended,  first,  that  although  the  41  G.S.  c.23.  §  4.  required 

m  terms  that  the  notice  should  specify  the  particular  causes  or 

ground  of  appeal,  it  was  sufficient  to  specify  the  particular  items 

apd  the  parties  to  whom  they  were  alleged  to  be  paid.     The 

oteraeer  was  not  bound  to  explain  the  ground  or  particular 

diirgea.     The  party  objecting  to  those  charges,  therefore,  could 

lot  be  bonnd  to  do  more  than  to  state  generiuly  that  he  objects  to 

those  items.     Secondly,  that  the  parties,  by  entering  into  admis* 

Mas*  b|ui  waived  any  irregularity,  if  there  were  any  such  10  the 

sotice.     On  the  other  side,  it  was  contended  that  the  notice  waa 

BMifficient  in  not  stating  the  particular  cause  of  appeal.    That 

aight  have  been  either  that  the  sums  charged  were  not  paid,  or 

thtt  they  were  illegally  paid.    They  cited  Rex  v.  The  Justices  qf 

(kfordshire  (a).    Secondly,  that  there  was  no  sufficient  waiver  (a)i>atf,pl.eos. 

ii  this  case,  because  the  statute  expressly  directed  that  the 

Sbkioim  should  not  examine  Into  any  other  causes  of  appeal 

tkm  ihoee  specified  in  the  notice,  unless  it  were  done  by  the  con- 

aeat  of  the  attomies  signified  by  them  in  open  court.    Here  there 

VIS  DO  consent  in  open  court.     Cur,  adv.  vult*  —  Batlxt  J.  now 

delivered  the  judgment  of  the  Court.    The  statute  41  G.  S.  €.2S* 

leqoirea  one  of  two  things,  either  notice  in  writing,  stating  and 

ipecifying  the  particular  causes  or  grounds  of  appeal ;  or,  secondly, 

eonaent  by  the  overseers,  to  be  signified  by  them  or  their  attorney 

ii  open  court,  that  the  Sessions  may  proceed,  though  there  has 

heen  no  proper  notice.    The  notice  in  writing  is  to  be  signed  by 

tke  party  giving  it,  or  his  attorney,  and  to  be  left  at  the  place  of 

ihode  of  the  officers,  and  the  Sessions  are  not  to  examine  into  any 

other  cause  or  ground  of  appeal  than  those  which  the  notice  spe- 

ciiea*     Two  questions  therefore  arise:  Has  there  been  such  a 

Botice  as  the  statute  requires  ?  Has  there  been  such  a  waiver  ? 

h  this  case  the  original  notice,  which  was  served  II  days  be* 

fere  the  commencement  of  the  Sessions,  merely  stated  that  the 

Ippellant  would  object  to  35  items  or  charges  of  payment,  which 

he  specified.     On  what  grounds  he  would  object  he  did  not  state. 

The  day  afiter  the  Sessions  commenced,  being  the  day  before  their 

adjournoient-day,  the  attomies  for  the  appellant  and  respondents 

agreed  to  admit,  that  ail  the  payments  objected  to  were  in  fact 

9ade,  but  that  three  of  them  were  for  debts  contracted  in  prior 

years,  not  for  debts  contracted  for  the  service  of  the  year  to  which 

ribe  accounts  referred,  and  the  respondent!  agreed  to  produce  the 

original  accounts  and  vouchers  regarding  the  items  objected  to. 

the  Sessions  expressed  no  opinion  as  to  the  notice,  but  thought 

fcaac  admissions  a  waiver  of  all  objections  to  it.     As  to  the  waiver, 

feci  statute  expressly  provides  that  the  Sessions  shall  not  examine 

IT  enquire  into  any  ground  of  appeal  not  specified  in  the  notice, 

injrh  this  single  exception  only,  of  consent  by  the  overseers,  signi- 

led  hy,  them  or  their  attorney  in  open  court,  and  we  think  that  the 

Kamte  has  excluded,  and  intended  to  exclude,  all  questions  of 

inaver  hi.  any  other  way,  and  that  as  there  was  no  such  consent  as 

Ike  atatme  refjuirea,  we  cannot  enter  into  the  question  of  any 
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Where  over- 
seers* accounts 
allowed  by 
three  justices, 
were  delivered 
to  the  succes- 
sors so  late  that 
they  could  not 
appeal  to  the 
next  Sessions : 
Held,  that  an 
appeal  to  the 
next  practicable 
Sessions  was  in 
time,  and  that 
the  justices 
might  then  res- 
pite the  appeal, 
although  the 
respondents 
objected  to  the 
delay. 

« 
Upon  an  ap- 
peal against  an 
order  for  the 
allowance  of 
overseers'  ac- 
counts,a  maffis- 
trate,  a  rateo 
inhabitant  of 
the  paridi,  can- 
not  vote  either 
on  the  octcrmi- 


Other  flpecies  of  waiver.    Then  can  it  be  aald  that  this  notice 
states  and  specifies  the  particular  causes  and  grounds  of  appeal? 
It  states  only,  that  the  appellant  will  object  to  S5  kerns  or  chtrgei 
of  payment :  but  why  ?  It  may  be  because  they  are  fdse  itetni, 
that  they  have  not  been  paid ;  it  may  be,  l^ecause,  they  oagbt  not 
to  have  been  paid ;  it  may  be,  because  though  paid,  and  rigbtl? 
paid,  they  ought  not  to  be  brought  in  charge  against  the  parish, 
but  ought  to  be  borne  personally  by  the  overseers.    And  where  t 
notice  is  general,  and  leaves  it  uncertain  upon  which  of  sevefil 
possible  grounds  of  objection  an  item  is  questioned,  can  we  uj 
that  it  states  and  specifies  a  particular  ground  ?  We  think  not. 
TheD,  will  the  admissions  supply  the  defect  in  this  notice,  not  as  a 
waiver,  but  as  making  it  a  good  notice  in  itself.     The  statute  pre- 
scribes no  form  of  notice;  it  specifies  no  time  within  which  it  aball 
be  delivered ;  and  its  only  object  being  that  the  respondents  may 
know  distinctly  what  objections  they  are  to  prepare  to  meet;  and 
so  long  as  that  knowledge  is  fairly  communicated  to  them  m 
writing,  it  may  be  thought,  that  the  mode  in  which  it  is  comnS' 
nicated  is  immaterial.     But  it  can  never  be  supposed  that  ^ 
respondent's  attorney  meant,  by  entering  into  these  admissions,  to 
waive  any  other  objections,  which  would  otherwise  have  been  open 
to  him;  his  authority  would  be  to  uphold  the  rights  of  therespM- 
ents,  not  to  give  them  up ;  and  where  the  statute  requires  notice 
in  writing  to  be  letl  at  the  place  of  abode  of  the  persons  on  whom 
it  is  to  be  served,  we  think  we  ought  not,  except  upon  very  dear 
grounds,  to  allow  it  to  be  dispensed  with.  —  Order  of  Sessions 
quashed. 

837.  Rex  v.  Thackv>eily  and  others,  E.  T.  6  G.*.  4B.  4*  C.Sl 
—  The  late  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  M. ,  went  out  of  office  on  the  25th  of  March  1624. 
Their  accounts  were  allowed  by  three  justices  on  the^tb;  on  the 
28th  successors  were  appointed.  On  the  7th  of  April  the  neil 
Quarter  Sessions  were  held  at  f7.,  IS  miles  from  M.  On  the 
same  day,  at  two  o*ck)ek,  when  it  was  too  late  to  enter  an  appeal) 
the  late  churchwardens  and  overseers  delivered  their  accoonis, 
allowed  as  aforesaid,  to  their  successors*  At  the  MtdsmmKtr 
Sessions  an  appeal  against  the  allowance  of  those  accounts  was 
entered  and  respited,  although  the  respite  was  objected  to  by  the 
respondents;  and  at  the  Michaelmas  Sessions,  the  order  for  tie 
allowance  of  the  accounts  was  quashed.  The  order  of  SessioM 
having  been  removed  by  certiorari,  and  a  rule  obtained  for  quash- 
ing it.  —  Abbott  C.  J.  It  is  quite  clear  that,  under  the  circom- 
stances  of  this  case,  the  parties  were  not  bound  to  appeal  at  the 
Easter  Sessions,  and  at  Midsummer  it  was  for  the  justices  aad 
not  for  us  to  decide,  whether  it  would  be  proper  to-  respite  the 
appeal  to  Michaelmas,-^  Order  confirmed. 

338.  Rex  V.  Gudrid^e,  E.  T.  7G.4.  5\B.  4"  C.45a- A 
rule  had  been  obtained  for  quashing  a  writ  of  certiorari  quia  M- 
provide  emanavit.  The  writ  issued  under  the  following  circn«* 
stances :  an  appeal  against  an  order  for  the  allowance  of  the  ac- 
counts of  the  defendants,  as  churchwardens  and  overseers  or 
the  poor  of  the  parish  of  C  was  heard,  and  the  order  for  the 
allowance  was  quashed.  The  attorney  for  the  respaadclitfl  «■ 
quested  to  have  a  case  for  the  opinion  of  the  Court;  but  •••• 
jority  of  the  justices  thought  it  ought  not  to  be  granted.    A^ 
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SMoeof  them  had  left  the  Court,  a  case  was  again  applied  for,  natioaoftlie 
when  three  magistrates  voted  for  a  case,  and  two  against  it.     One  •pp^j  or  on  m 
of  the  three  was  a  rated  inhabitant  of  the  parish  of  a,  and  had  ^^^^  ■»  ^^ 
on  that  account  refused  to  vote  on  the  decision  of  the  appeal.  foi?the*opiDion 
A  case  was  afterwards  drawn  up  without  the  concurrence  ot  the  of  this  Ohmh. 
appellant  or  his  attorney,  and  together  with  the  order  of  Sessions 
was  removed  into  this  Court  by  certiorari, — Abbott  C.  J.     We 
think  it  the  safer  course  to  hold,  that  magistrates  should  not  in* 
lerfere  in  cases  where  they  are  interested,  and  that  the  rule  for 
qoashing  the  writ  of  certiorari  must  be  made  absolute. 

IV.  Of  the  Payment  of  the  Balance* 

S39.  The  Case  of  the  Borough  of  Banbury f  M.  T.  2  Jac  2*  Justices  may 
SUn,  2fi8.  —  There  are  four  adjacent  towns  within  the  parish  of  ^^^  ***«  ^^- 
B^  and  there  ia  an  overseer  within  each  town,  and  an  overseer  ^IL|?  "*^*  * 
aho  within  the  borough  ;  they  all  join  in  one  account,  and  there 
i*  bat  one  rate  tnade  for  all  the  parish,  but  the  overseers  of  each 
(MTticular  town  collect  and  pay  the  money  within  such  town.     A 
pmoD  who  is  tenant  of  lands  in  one  of  these  towns  lives  in  the 
iMrottgh,  and  is  assessed  by  the  overseer  of  the  borough  for  lands 
vithin  the  town,  and  paid  to  the  overseer  of  the  borouffh,  and  the 
lib  is  done  in  the  other  towns ;  so  that  the  overseer  of  the  borough 
kd  a  surplusage  for  the  poor  within  the  borough,  and  the  overseers 
sTtbe  towns  wanted  money  for  the  poor  within  the  towns^  though 
the  poor  within  the  towns  were  less  than  the  poor  within  the  bo^ 
fMigh.    And  upon  this  the  justices  ordered  that  there  should  be  a 
^ribution  made ;  and  this  order  being  removed,  was  confirmed, 
tins  being  held  not  within  the  statute  13  &  14  Car.  2.  c.  12. 

M.  JUxy.Churchtoardensof  Topsham,  H.T.  10  fF.S.  2 Salk,i^4f.  The  justices 
*-11iree  justices  took  the  account  of  the  churchwarden,  &c.  of  who  take  the 
T.  for  the  year  1697,  and  adjudged  that  69^.   was  thereupon  "cownt*  of  the 
^■e  from  them  to  the  said  parish,  for  the  repayment  whereof  ^^^l^^^^ 
to  the  succeeding  overseers  for  the   year    1698,  the  justices  for  them  to  poy 
B)&de  an  order ;  to  which  it  was  objected,  that  the  justices  have  the  balance  to 
•0  power  to  make  such  order,  but  only  to  issue  warrants  to  dis-  the  succeeding 
tain.    But  THE  Court  held  the  order  to  be  well  made.  overseers. 

S41.  Rex  V.  Turner,  E.  T.  9  Ann.  Vin.  Abr.  title  Poor^  4?18. —  The  overseers 
V  accounts  arc  adjusted^  and  the  overseers  refuse  to  pay  the  cannot  be  com* 
Wance,  they  cannot  be  "committed  immediately,  but  a  warrant  m>tte<l»»tl>e 
wast  issue  to  distrain  upon  them,  and  upon  the  return  thereof  f^^^^^^l 
^emay  be  a  commitment ;  and  so  it  was  determined  in   WaU  mentofbalaace. 
rm^%  case,  before^Lord  Chief  Justice  King^  At  Devon  assizes, 
1719.  (a)  (a)^(tf,pl.si4. 

845.  Rex  V.  Limehouse,  E,  2'.  1  G.  1.  Foley,  22.  —  There  was  a  One  overseer 
wwom  in  the  parish  of  L.,  for  the  churchwardens  to  pay  the  »ay  b«  orden^ 
^*iualpoor,  as  they  called  them,  and  the  overseers  of  the  poor  ^  "J"*^"*^*-' 
A?  pensiotiers.     the  churchwardens  were  60^.   out   of  pocket  ^^y^^y 
^  the  end  of  the  year,  and.  the  Sessions  finding  that  the  over*  nised. 
•cert  had  enough  of  the  public  money  already  raised  to   pay 
<he  churchwardens,  ordered  them  to  be  reimbursed.    Objection 
was  made  to  this  order,  that  at  the  end  of  the  year  the  officer  can- 
^t-hemBitwrsed,  for  that  no  rate  can  be  made  to  reimburse  him. 
-^Pbb  Curiam;  Here  the  money  was  raised  already^  and  thi 
^''der  was  no  more  than  that  one  officer  should  pay  to  another. 

2  2  ^ 
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money  due  to 
tbexn  on  ac- 
count of  the 
parish  for  law 


TlieSessioDi  S48.  Rex  v.  Overseers  of  St.  Peter  (he  Greats  Chichester ,  T.T. 

caoDot  order  10  0. 1.  Foley ^  S».  —  An  order  that  the  present  oTereeerg  ikooM 
the  succeeding  p^y  jj^^  preceding  9/.,  being  money  expended  by  them  in 
tothrir'prede^^  law  charges,  was  quashed.  Upon  searching  the  records,  the 
censors  sums  of  only  special  order  discovered  of  the  sanie  name  and  date  as 

the  above,  so  imperfectly  stated  by  FoUyy  runs  thus :  "  Chichbs- 
*'  TER,  to  foit.     At  the  6eneral  Quarter  Sessions  for  this  city,  it 
<<  being  made  appear  unto  this  Court  by  </.  C,  that  there  were 
diams'paid'by  "  remaining  due  to  him  on  his  account,  as  one  of  the  ovcneere 
them.  '*  of  the  poor  of  the  parish  of  St.  P.,  within  the  said  city,  for 

See  41 6.  S.  «*  the  last  year,  Si.  15*.,  which  the  now  overseers  of  ibe  poor 
e.  93.  $  9.  i(  of  the  same  parish  have  not  paid  him  ;  it  is,  in  the  presence 

*<  of  the  now  overseers  of  the  poor  of  the  said  parish,  hiYiog 
<<  nothing  to  say  to  the  contrary,  by  this  Court  ordered,  that 
**  the  now  overseers  of  the  poor  of  the  said   parish  do  foitb- 
"  with  pay  unto  the  said  </.  C  the  said  Si.  1 5s.  so  remaining 
<'  due  to  him  on  his  account  as  aforesaid;  and  that  they  have 
«  allowance  thereof  in  their  accounts  to  be  made  with  the  said 
**  parish.    It  being  made  appear  unto  this  Court  by  R.L^  thai 
•*  there  were  remainmg  due  to  him  on  his  said  account  as  one 
"  of  the  overseers  of  the  poor  of  the  parish  of  Si.  P..  within 
•*  the  said  city,  for  tb^  last  year  1 1/.  2s.  6d.^  and  that  be  bath 
**  also  paid  J.  //.,  attorney  at  law,  ]/.  5s.  lOd.,  for  business  by 
**  him   done  for  the  said    parish,   which   the   now  overseer  n 
**  the  poor  of  the  same  parish  have   not  paid  him ;  it  is,  jo 
**  the  presence  of  the  now  overseers  of  the   poor  of  the  said 
**  parish,  having  nothing  to  say  to  the  contrary,   by  this  Coifft 
**  ordered,  that  the  now  overseers  of  the  poor  of  the  said  pariib 
•<  do  forthwith  pay  to  the  said  R.  L.,  as  well  the  said  \\L  2s.^ 
**  so  remaining  due  to  him  on  his  said  account  as  aforesaid,  as  the 
**'  said  1/.  5s.  lOd.  by  him  paid  to  J.  H.  for  business  done  for  die 
"  said  parish ;  and  that  they  have  allowance   thereof  in  their 
*^  accounts  to  be  made  with  the  said  parish."  —  The  order  of  the 
Court  of  King's  Bench  is  in  these  words :  "  It  is  ordbkbd,  that 
*'  the  orders  in  this  cause  made  against  the  present  overseers  of 
**  the  poor  of,  $ic.  to  pay  a  sum  of  money  mentioned  in  the 
**  orders  to  J.  C  and  R.H.  late  overseers  of  the  poor  of  the  said 
*'  parish,  be  quashed  for  insufficiency/* 

S44.  Rex  v.  Justices  of  Somersetshire^  M.  T.  8  G.  2.  2  Stf.  9* 
»  Mandamus  to  the  justices  to  grant  a  warrant  for  levying  tbirqf 
ceedinff  over-  po*^"<is,  being  the  balance  of  the  account  of  the  last  overseers  in 
leers,  notwith.  ^^^^^  hands.  —  They  returned  that  there  was  such  a  balance,  hot 
standing  the  that  the  vestry  had  ordered  them  to  retain  it,  and  employ  an 
▼oary  may  be     attorney  to  sue  for  some  charity *money,  and  get  it  laid  out  for  the 

willing  to  let      benefit  of  the  poor  ;  that  one  Y.  was  so  employed,  and  the  balance 
tfaemiecainttto        •        .    *•     *  ,    .        .  .r.-^      *       ,  ,r . 


The  balance 
mutt  l>e  paid 
over  to  the  suc- 


exhausted  in  fees,  and  that  the  overseers  had  engaged  to  pay  Y*> 
m'rbiUof  ex-  ^  *^  ^^  causd  they  had  refused  to  grant  the  warrant.  —  rM Cp* 
pencea  for  suing  RiAM  :  There  must  go  a  peremptory  mandamus  ;  for  the  4S£^ 
for  a  sum  of  c.  2.  $  2.  says,  the  balance  shall  be  paid  over  to  the  new  overseen 
n^ey  to  be       under  a  penalty,  and  it  is  not  in  the  power  of  the  vestry  to  dispense 


laid  out  in 
charitable  u 


with  the  statute. 


&C  SSess.  Cases,  888. 

Tile  Court  will       345.  Rex  v.  King,  E.  T.  20  G.  2.  Sir.  1268.  —  Thb  Coubt  ^^ 
notquasliaBin^  fined  to  quash  aik  indictment  against  overseers  for  not  paying  <?^ 
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mosey  to  their  successors,  as  (quashing  is  not  ex  deliio  jtutituBi  dictment 
nd  this  is  a  growing  evil ;  and  in  Rex  v.  Hemmings  {a),  an  over-  •gm^ti  over- 
leer  being  indicted  before  the  Sessions,  Holt  C  J.,  said,  that  it  ^^J^'J^^ 
ceemed  to  be  within  the  direction  of  the  statute.  baUnce 

346.  Rex  v.  Welch,    H.  T.   25  G.  S.    Editor'*  MSS.  —  Two  OTewcew  en- 
JQsdces  allowed  the  accounts  of  J.  C.,  R»  fV.,  and  6\  fV.,  late  not  take  credit 
Oferseers  of  the  parish  of  C.     The  Sessions,  on.  appeal,  con-  for  money  paid 
firmed  the  allowance,  and  stated  the  following  case :  At  a  vestry  •«  ••alary  to  - 
held  the  2d  of  May  1783,  in  the  parish-church  of  C,  pursuant  J^/!*^Jh7J!I^ 
to  notice  published  in  the  church  for  that  purpose,  it  was  agreed  guch'assistout 
by  the  persons  present,  being  upwards  of  SO,  and  occupiers  of  overseer  be  ap- 
booses  and  lands  in  the  parish,  that  a  person  should  be  appointed  pointed  with 
to  assist  the  churchwardens  and  overseers  in  the  execution  of  their  ^^^^  wlary  at  a 
oice  (such  parish  being  very  extensive,   and  much  burthened  a**c^^jd*'^' 
with  poor) ;  and  accordingly  one  G.  //.  was,  by  the  majority  of    *    ' 
persons  then  present,  being  26,  and  among  whom  was  «/.  G.,  one 
of  the  appellants,  appointed  such   assistant;  which  26  persons 
Qgtiified  their  assent  thereto,  by  signing  their  names  at  the  foot 
of  an  agreement  entered  in  the  churchwardens'  books.     The  said 
G,  H.  by  such  agreement  was  to  be  paid  by  the  overseers,  out  of 
the  money  to  he  collected  for  the  poor  rates,  20/.  as  a  salary  for 
executing  the  said  office  of  assistant.     fV.  W.^  one  of  the  appel- 
lants, not  approving  of  the  man,    though   he  approved  of  the 
measure,  was  present  at  such  meeting,  but  did  not  sign  the  said 
agreement.     The  other  appellants,   R.  B.  and  </.  W.y  were  not 
present  at  the  meeting,  nor  ever  assented  to  the  appointment. 
There  are  many  other  inhabitants  and  occupiers  of  houses  and 
Ws  in  the  parish  who  were  not  present,  and  whose  assent  was 
pot  had  to  the  appointment  of  such  assistant.     It  is  not  customary 
io  the  pariah   to  have  such  an  assistant.     The  overseers  had  in 
their  accounts  taken  credit  for  2(V.  as  paid  by  them  to  the  said 
(?.  i/.  for  a  year's  salary.  —  Clifford,  in  support  of  the  order  : 
The  churchwardens  and  overseers  have  a  right  to  charge  every 
thing  necessary  for  the  relief  of  the  poor :    they  coula  not  of 
themselves  have  judged  of  the  necessity  of  this  office  and  salary ; 
hut  the  inhabitants  had  judged  it  necessary.     At  a  vestry  all  the 
inhabitants  attend  or  may  attend;  and  the  act  of  the  vestry  is 
binding  on  the  parish.     In  Rex  v.  Micklefield  (6),  lately  deter-  (b)Afae,p\.sn» 
nbed,  money  expended  in  a  law-suit  by  the  consent  ofthe  vestry 
vas  thouffht  by  the  Court  to  be  properly  raised  by  a  rate;  and 
the  only  doubt  was,  whether  there  had  been  a  vestry^     It  may  be 
^^,  that,  if  the  parish  be  too  large,  separate  overseers  may  be    ' 
appointed;  but  the  policy  of  the  statute  18  &  14  Car. 2.  c.  12.  is 
ADw  disapproved  of,  and  the  Court  does  not  encourage  the  divi- 
sion of  parishes.     At  any  rate,  that  cannot  be  done  in  an  appeal 
agaiast  overseers'  accounts.  —  Mr.  Bearcroft,  contrd :  This  is 
a  question  of  considerable  importance,  for  jt  goes  to  the  repeal 
of  the  4S  Eliz,  c.  2.    That  statute  has  provided  for  the  appoint- 
ment of  overseers,  and  the  vestry  have  nothing  to  do  with  them 
<nr  their  accounts.    The  purpose  of  the  statute  in  requiring  that 
they  shall  be  substantial  householders  was  not  merelv  to  secure 
the  money  ntiaed,  but  also  to  throw  the  burthen  of  the  office  on 
those  who  are  able  to  bear  it.    Nobody  else  is  liable ;  aiid  an 

(a)  Conab.  374.  post,^dt\.  4. 
Z    S 
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order  of  appointotient  of  overaeera,  not  stating  tSiem  to  be  **  t«6- 
{ajVideante,  **  stantial  householders,'*  is  bad.  (a)  The  poorer  part  of  the 
P^  ^v  parish  are  exempted  from  this  burthen  by  the  statute;  but  if  this 

order  be  supported,  it  will  be  thrown  upon  them  indirectly,  for 
the  salary  is  to  be  paid^ut  of  the  poor  rates^  that  is,  by  taxation 
of  every  inhabitant :  and  it  would  not  be  without  incoDTenience, 
for  the  vestry  would  have  a  place  in  their  gift,  and  there  would 
always  be  a  contested  election.  This  is  not  like  the  case  of 
Micklefield,  where  the  law- suit  was  agreed  to  by  tlie  vestry;  there 
the  act  of  the  vestry  would  be  good  evidence  that  the  officers  bad 
laid  out  the  parish  money  in  a  law-suit  properly,  which  they  may 
do,  but  in  no  case  can  they  give  a  salary  to  an  assistant  overseer 
properly.  There  arc  but  three  overseers ;  if  they  are  not  sufficient, 
four  may  be  appointed^  so  there  is  no  occasion  to  divide  the 
parish.  — Lord  Mansfield.  It  is  a  hard  case  upon  these  officers 
who  have  paid  the  money  by  the  direction  of  the  parish,  aod  no 
fraud  or  contrivance  imputed ;  but  I  cannot  make  it  a  l^al  act. 
It  is  a  great  burthen ;  but  the  statute  meant  to  throw  it  on  the 
overseers,  and  that  they  should  do  it  without  fee  or  reward.— 
Mr.  Beabcroft  said  it  was  hard,  and,  on  the  recommendaiioQ 
of  the  Court,  he  would  undertake  that  the  201.  should  be  allowed, 
and  each  party  pay  their  own  costs,  on  the  order  being  quashed* 
«.—  Order  quashed. 
Theparidi.  34,7.  Rex  v.  Eggintott(b),  T.  T.   S6G.3.    1  T. /i. 369.— The 

loners  have  no  defendant  had  received  in  his  character  as  overseer  of  the  poor 
uTOn theover-  *^'  P'^cvious  to  his  bankruptcy,  which  was  on  the  5th  of  Decemher 
seen  for  the  17S5  ;  but  his  accounts  were  not  made  out  till  the  Easter  follow- 
payment  of  the  ing;  and  he  had  afterwards  been  committed  to  gaol  by  twojo^ 
^  balance  of  their  tices,  for  not  paying  over  the  4/.  as  the  balaiice  of  his  aooiunti. 
ITf^^^^t  aftlr  ""  ^^^^  Mansfield  C.  J.  This  money  was  deposited  in  the  de- 
^«J«r*^  ^^  ^  fendant's  hands  for  the  use  of  the  parisk,  which  they  had  no  right 
(b)  See  Rex  v  ^^  ^^^^  *°^  ^*^*  ^  fortnight  after  Easter  1786 ;  therefore  till  that 
Tucked-,  mst!  ^^^^  ^®  ^^*^  entitled  to  retain  it.  But  this  debt  only  arises  upon 
pi.  350.       '      the  defendant's  conversion  of  it  to  his  own  uae,  which  is  not  till 

after  the  bankruptcy.  Therefore  the  defendant  is  not  entitled  to 
be  discharged.  —  Buller  J.  This  motion  can  only  be  sustaioed 
But  see  tlic  ^^  ^j^^  ground,  that  the  parishioners  had  a  cause  of  action  agaiott 
ExleSlT"'  ^'  *^®  defendant  before  his  bankruptcy  ;  but  at  that  time  they  coold 
6  Vezeyl  jun.  Dot  have  sucd  him  for  this  debt.  And  even  if  this  sum  had  been 
811.  where  this  kept  by  itself,  the  bankrupt's  assignees  could  not  have  tooched 
case  is  disap-      it.     The  defendant  was  a  mere  trustee  for  the  parish ;  and  I  can- 

Ld'^ChanceUw*'  "°^  '*""^  ^^^^  ^^  bankruptcy  discharged  him  from  his  office  of 

overseer. 
If  the  Sessions  348.  Rex  v.  Carter,  E.  T.  31  6\3.  4  T.  ^.  246.  —  On  appeal 
*"*  'P^*^  h°  against  the  allowance  of  the  accounts  of  an  overseer,  the  Sei- 
bdance^to  be  *'°"®  disallowed  several  items  in  the  account,  amountiog  in  the 
paid  over  to  tlie  whole  to  42/.  75.  Id.;  but  the  order  of  Sessions  did  not  proceed  to 
succeeding  direct  the  overseer  to  pay  that  sum  over  to  the  succeeding oveneers* 
overseers ;  two  On  his  subsequent  refusal  to  pay  over  this  sum,  an  application  wa« 
justices  out  of  made  to  two  of  the  defendants,  as  magistrates,  desiring  ihem  to 
^m'J^nJdby  «'»*'«''ce  payment  under  the  43  £/«/  c.2.  J  2  A  4.  and  17  G.«. 
mandamus  to  c^SS,  §3.;  but  those  gentlemen,  conceiving  they  hadnototbo- 
enforce  the  pay-  rity  to  act,  declined  to  interfere;  whereupon  a  rule  was  obtaioad 
went  thereof.      requiring  them  to  show  cause  why  a  mandamus  should  not  asatt 

to  compel  them,  or  any  two  of  them,  to  receive  and  proceed  on 
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the  cooiplaiat  against  the  overseer  for  refusiiig  to  pay  over  the  . 
bdaoce  in  his  hands. -*  Lor]>  Kenyon  C.  J.  It  seems  to  me 
tiiat  these  justices  have  jurisdictioii  in  this  case.  The  effect  of 
the  appeal  was  the  ascertaining  the  quantum  of  the  arrears  ;  and 
then  tne  statute  attaches,  and  enables  the  magistrates  out  of  Ses- 
flom  to  enforce  the  payment  of  the  balance.  —  Gkose  J.  These 
are  as  much  arrears  now  as  they  were  before  the  appeal,  only  the 
fnitUum  is  ascertained.  —  Per  Curia m»  rule  absolute. 

m.  Rex  V.  Pascoe,  H.T.Si^G.S.  2  M.  Sp  S.  S4^.  ^  Mandw  Ifiheover- 
MM  to  two  justices  of  Cornwallf  to  grant  a  warrant  of  distress  for  Meri»  afVer  al- 
lerying  $9l.  13*.  Ili^.  upon  the  goods  of  D.  K.  and  B.  R.,  late  lowance  of  tlieir 
werseers  of  the  poor  of  Ludifan.     It  appeared  from  the  affidavit  f^.""J2  **^ 
in  support  of  the  rule,  that  the  accounu  of  the  said  overseers  for  special  Sw-^ 
theyear  ending  i?a«/^r  1813,  were  submitted  to  the  defendants  sions,andan. 
at  a  Special  Sessions  for  allowance,  when  the  defendants  disallowed  order  by  the 
leveral  items,   upon  objection  taken,  amounting  to  43/.  1 5. 11  Jrf.  justices  t©  pay 
and  made  an  order  on  the  said  overseers  to  pay  over  the  same  to  *'***1^^?  *?•'*"" 
rf»e  present  overseers.     The  late  overseers  appealed  against  the  successore,' 
order  to  the  next  Quarter  Sessions,,  which  appeal  was  dismissed  which  order  is 
^  want  of  sufficient  recognizance  ;  but  notwithstanding  such  dis-  confirmed  on 
isisial  they  refused  to  pay  over  the  balance ;  whereupon  appli-  *PP«*^  refuse 
cation  was  made  to  the  defendants  for  a  warrant  of  distress,  to  l**'**^^^^  ***" 
levy  the  same  on  their  goods.     Upon  this  a  summons  issued,  and  justices  may  ° 
tbe  late  overseers  attended  the  defendants,  together  with  one  of  issue  their  war- 
i^e  two  present  churchwa/dens,  and  two  of*  the  three  present  rant  to  levy  the 
overseers,  when  it  appeared  that  they  had  paid  over  3/.  8*.  but  """^  ""<!««■ 
refuaed  to  pay  the  remainder,  whereupon  the  defendants  wer^  ^^'^ea^U- 
required  by  one  of  the  present  overseers  to  issue  their  warrant  of  ^"„  of  one  of 
diatress ;  but  as  the  other  two  parish  officers  refused  to  concur  the  succeeding 
with  hiin  in  such  applicatton,  the  defendants  thought  they  had  no  overseers,  aU 
jwiadiction  for  the  want  of  the  concurrence  of  the  major  part  of  though  die  rest 
^  present  churchwardens  and  overseers,  and  thereupon  refused  to  JifaSeng  g*^" 
vtue  their  warrant.    It  was  stated,  that  the  overseer  who  made  overseers  refuse 
•Ibe  request,  was  not  able  to  procure  any  other  of  his  colleagues  to  concur  in 
to  concur  with  him.  —  It  was  contended,  upon  the  construction  of  »uch  applica- 
ttat.  50  G«  3.  c.  49.  that  the  warrant  of  the  justices  could  only  **»" '-  therefore 
Ktue  upon  the  application  of  the  major  part  at  least  of  the  sub-  ric^efuMd*to 
^uent  churchwardens  and  overseers.     The  statute  enacts,  *'  that  ,*,,„«  such  war- 
"  in  case  the  late  churchwardens  and  overseers,  or  any  of  them,  rant  upon  such 
"  shall  refuse,  &c.,  it  shall  and  may  be  lawful  for  the  subsequent  application,  the 
"  churchtoardens  and  overseers,  by  warrant  from  any  two  or  more   Court  granted 
"justices,  to  levy  all  such  sums,"  &c.     That  imports  that  the  col-  '  n^*"^"""*- 
lective  body  of  the  parish  officers  must  act  in  this  instance,  for 
otherwiie  the  statute  would  have  added,  *'  or  any  of  them,''  as  it 
osd  done  in  speaking  of  the  late  overseers.     There  is   not  any 
ground  in  this  case  to  impute  fraud  to  the  overseers  who  refuse  to 
concur,  —  But  the  Court  said,  that  without  imputing  fraud  in 
this  case  they  should  be  restraining  the  meaning  of  the  statute  too 
^uch,  if  they  did  not  put  it  into  motion  upon  the  application  ot 
*oy  of  the  overseers;  that  the  mischief  of  a  more  strict  construc- 
tion would  be  great,  for  then  the  dissent  of  any  one  of  the  church- 
wardens and  overseers  would  have  the  effect  of  suspending  the 
statute —  Rule  absolute. 

350.  Rex  V.  Tucker,  M.  T.  57  G.  3.  5  M.  Sf  S.  508 — Tucker y  one   An  overseer  of 
of  the  late  overseers  of  the  poor  of  the  parish  of  H.,  was  committed  the  poor  i»  dis- 

z  4- 


churged  by  bis    by  two  justices  to  the  couDty  gaol,  until  he  should  give  in  ami  verily 
bankruptcy  ttid  |j,g  accounts  as  such  overseer,  and  pay  and  yield  up  the  moniei 

respect  of  s  ^^^  appointed  overseers  from  Lady^dMi  1815,  to  Ladt^day  1816, 
sum  of  money  and  took  on  them  the  said  office ;  and  Tucker  received  on  accottst 
in  bis  hands,  as  ot*  the  parish*  between  Lady^day  1815,  and  the  end  of  January 
•7"*^  •*  *"*  1816,  952/.  4«.  6d.y  out  of  which  he  disbursed  770/.  15*.  W.,  iiw- 
fa^upu^  ing  a  balance  in  his  hands  of  181/.  8*.  )  Od.  On  the  6th  ofFebru- 
altbougfa^is  ^n^  1816,  a  commission  of  bankruptcy  issued  against  him,  and  he 
happen  before  vHtt  declared  bankrupt  and  accounted  under  the  commisnon  for 
the  eipiradon  the  balance^  but  having  before  the  commission  absconded  froa 
^^  h?  ^  ^'^  house,  die  account  books  in  his  hands  as  overseer  were  taken 
^idiUmThe  ^^^Y  ^^^^  '"8  house  by  the  churchwardens  uid  overseer.  At 
cannot  be  com.  Lady'day  ISI69  new  overseers  having  been  appointed,  Tudur 
pelled  to  ac-  Was  summoned  to  attend,  and  did  attend  a  vestry  meeting,  and 
count.  there  made  up  his  accounts  by  checi^ing  them  with  the  account 

books  in  the  hands  of  the  overseers ;  from  which  it  appeared,  that 
the  above  balance  was  due  from  him  to  the  parish  before  ht 
became  bankrupt,  and  he  offered  to  verify  the  account  on  oath. 
Afterwards  he  obtained  his  certificate,  notwithstanding  which,  tbe 
justices  issued  their  warrant  upon  the  complaint  of  one  of  tlie 
overseers,  that  Tucker  had  not  made  and  given  in  his  accoufiti 
and  yielded  up  the  monies  and  things  claimed  by  the  parish  t» 
them,  the  succeeding  overseers,  under  which  warrant  be  w 
carried  before  the  justices,  and  committed  as  above,  though  be 
represented  to  them  what  had  passed,  and  that  he  had  alwajfi 
been,  and  was  then  ready,  to  verity  his  account  on  oath ;  and  tint, 
having  obtained  his  certificate,  he  was  not  personally  liable.  And 
upon  a  rule  nisi  for  a  habeas  corpus  to  discharge  Tucker  out  of 
custody  as,  to  this  commitment,  the  doubt  was,  if  his  bankropficf' 
and  certificate  discharged  the  debt.  —  Per  Curiam.  ThemoMf 
in  his  hands  at  the  time  of  the  bankruptcy  was  clMtum  im  prmenAt 
although  he  might  only  be  accountable  for  it  a»  ^^(hiro.— Bale 
absolute  upon  the  defendant's  verifying  his  account,  and  OBde^ 
taking  not  to  bring  any  action. 
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CHAPTER  IV. 

PROCEEDINGS    FOR   AND   AGAINST   OVERSEERS. 

Ii  Protection  in  their  Office. 

IL  Liabilities  of  and  Punishment  for  Misbehaviour :   and  herein 
of  Select  Vestries. 

1.  Protection  in  their  Office. 

See  Stato.  43  Eliz.  c.  2.  §  10.  7  Jac.  1.  c.5.  21  Jac.  I.  c.  IS. 
17G. 2.  c. 38.  §  8, 9, 10.  24G.2. c.U.  §  1  to  8.  30 G.2. c.2^ 
§23.  43G.3.  C.141.  §1,2.  59G.3.  c.l2.  §  17. 

S51.  QAKLEYv.  Salter,  T.  T.  SJac.l.  1  Yeh.  176.  — Tres-  Iftr«q»«be 

pass  against  overseers  of  the  poor  of  Ipswich,  for  brought  against 
taking  goods  by  distress  for  nonpayment  of  the  poor's  rate ;  and  it  <*'•"••"  "^^ 
was  proved  on  the  trial,  that  the  plaintiff  had  voluntarily  delivered  fivoToflroodB* 
tht  goods  in  payment  of  the  rate :  upon  which  a  verdict  was  it  \%  vexatious, 
ibud  in  favour  of  the  defendants.     Upon  a  writ  of  error  being.and  they  shall 
bmight,  it  was  resolved,  First,  That  if  a  person  voluntai'ily  deli-  ^ave  treble  the 
»er  goods  for  which  he  is  assessed  to  the  poor,  and  then  bring  f?]^*5J  ■™"' 
tresptss  for  them  against  the  overseers,  that  they  are  within  the  and  costs  irtbe 
protection  of  the  43£/t2.  c.2.  ^19.  for  the  words  *<  distress  and  discretion  of 
**ttle"  are  put  in  the  act  by  way  of  example  only ;  and  the  sta^  the  Court. 
tate,  tending  to  works  of  charity,  shall  be  largely  expounded.  — ^ 
SicoKDLT,  That  an  action  brought  under  such  circumstances  is 
the  vexation  which  the  legislature  intended  to  prevent;  and  there- 
ftre  the  defendant  is  entitled  to  treble  damages.  —  Thirdly,  That 
tbe  damages  in  this  action,  by  reason  of  the  vexation,  shall  be 
UKssed  by  the  jury,  and  trebled  by  the  Court,  and  that  the  Court 
npon  that  may  give  costs  de  incremento;  for  no  evidence  fespect- 
%  costs  can  properly  be  given  to  a  jury,  inasmuch  as  they  depend  ^  v  <2  ^  ^ 

upon  the  usage  of  the  court  in  which  the  action  is  brought ^37  * 

FouBTHLY  (a),  That  the  costs  shall  not  be  trebled,  but  only  the  _    *  .  , 
damages.  —  Fifthly,  That  the  treble  damages  are  well  assessed  nie™uM«iiali». 
by  the  jury,  although  it  be  not  done  by  the  Court ;  because  the  Bell,  Tr. 
words  are,  **  to  be  assessed  by  the  same  jury,'^  and  not  damages  44£Ux. 
Irdled  by  them :  and  judgment  was  affirmed.  R0II.516.B.R. 

S52.  Brampton's  case,  M.  T.  IS  Jac.  1.  R.  R.  272.— He  If  A  bring  an 
^ught  trespass  against  certain  persons  who  pleaded  not  guilty ;  *^<>"  against 
ad  at  nisivrius  (as  appeared  by  tlie  certificate  of  the  judge  upon  ^TJSrE^^ 
Ae  back  or  the  postea)  the  defendants  jim^^  as  overseers,  &c  justS^tm  *" 
ttd  showed  the  special  matter  in  evidence,  by  the  statute  43  Eliz.  oyaassBR,  and 
^2.  §  19.;  and  the  Court  of  King*s  Bench  was  moved  to  sjant  a  Abnooniited, 
'^  of  enquiry  of  damages  for  the  treble  damages  which  he,  the  ^»  '^^ 
^y^erseer,  ought  to  recover  against  the  plaintiff  by  this  statute  ^^^f 
^S£/f2.c.2. — ^^And  upon  (wer  of  this  statute,  that  the  damages  £^|^J^~ 
*^  be  assessed,  &c.,  Dotui  said.  This  is  to  be  intended  that  it 
^\  be  tried  by  writ  of  enquiry  of  damages  in  such  cases  as  it 
ought  to  be  by  the  law,  viz.  upon  discontinuance  or  demurrer;  for 
^  words  '<a»  the  case  requires"  imply  as*  much;  iind  hy  the 
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An  overseer 
may  have  an 
action  for  de- 
famation in  his 
office. 

Justices  in  Ses- 
sions cannot 
award  an  at* 
tachment 
ag^nst  over- 
feers. 

lYie  statutes  of 
7 Jac.  1.  c«  5. 
und  SlJacl. 
c.  12.  giving 
double  costs,  do 
not  extend  to 
ecclestastieal 
matters. 


An  officer  is 
not  entitled  to 
double  costs 
under  7  Jac.  1. 
c.  5.  on  being 
acquitted  on  an 
aCQon  on  the 
case  for  falsely 
presenting  a 
man  as  the  oc- 
cupier of  lands. 


A  writ  of  en- 
Ijairy  shall  be 


law,  when  a  jury  ought  to  hare  found  a  thing,  and  do  not  find  it, 
this  shall  not  be  supplied  by  a  writ  of  enquiry  of  damages;  and 
this  was  so  ruled  in  the  King's  Bench,  quod  fuit  concesnm  nM, 
Curiam,  that  such  defect  shall  not  be  supplied  by  a  writ  of  en- 
quiry of  damages,  because  then  the  party  shall  be  otisttd  of  hii 
attaint.  But  in  the  case  at  bar,  the  writ  of  enquiry  of  damagef 
was  granted  by  the  Court,  inasmuch  as  the  plaintiff  was  noiust^, 
so  that  the  jury  could  not  assess  the  damages ;  and  damages  were 
found  accordingly. 

353.  TAomfl/s  case,  Af.  T.  3  Car.  1.  //e</cy,  36.  — Actiun  od 
the  case  by  a  constable  of  a  parish  for  saying,  "  Tliou  art  a 
'*  bribing  knave,  and  hast  cozened  the  parish  of  W.  in  rates  to 
"  30/." 

354.  Rex  v.  Bartlett,  MSS.  —  An  award  of  an  attachment  bj 
the  justices  in  Sessions  against  overseers  for  disobeying  an  order 
made  at  a  former  sessions  was  quashed,  because  the  Scions  had 
no  power  to  award  an  attachment  for  contempt  in  disobeying,  &&; 
the  proper  method  in  sncb  eases  being  by  indictment  for  a  misde* 
meanor. 

355.  Kuehvottl  v.  Smith,  M.  T.  8  Car.  1.  Cro.  Gar.  285.  — Aa 
action  on  the  case  was  brought  against  the  defendants  as  charcb' 
wardens,  for  that  they  had  ftikely  afid  maliciously  presented  the 
plaintiff  upon  a  pretended  crime  of  incontinency.  Upon  nal 
guilty,  a  verdict  was  found  for  the  defendants.  It  was  moTedi 
that  they  might  have  double  costs^  because  they  were  troubled  tad 

vexed  for  a  matter  which  did  concern  their  office But  it  was 

KESOLVBD,  that  this  case  was  not  within  the  statute,  for  it  is  mcrdy 
ecclesiastical ;  and  the  makers  of  the  statute  never  intended  to 
give  double  costs  but  where  men  are  vexed  concerning  tempsnl 
nattersy  which  they  shall  do  by  virtue  of  their  office,  and  not  for 
pfesentments  concerning  matters  of  fame* 

556.  Sione  v.  Lingar,  T.  T.  12  Cor.  1.  Cro.  Car.  467.  — Ac- 
tion on  the  caae.  Whereas  the  plaintiffs  were  inhabitants,  ni 
possessed  of  such  lands  for  years  in  the  parish  of  Si.  M.,  and  veie 
there  liable  to  the  payment  of  all  duties  for  the  reparation  of  the 
church  of  the  said  parish,  and  to  all  rates  and  charges  within  the 
same ;  that  the  defendant,  being  constable  of  A.,  falsely  preseotsd 
that  they  were  inhabitants  in  the  parish  of  i2.,  and  possessed  of 
the  said  lands  in  the  parish  of  R,,  and  chargeable  tliere  to  the  pay* 
ment  of  such  duties ;  by  reason  whereof  they  were  compelled  ts 
pay  such  sums  unduly,  for  which  they  brought  this  action.  Upo* 
not  guilty  pleaded,  the  defendant  was  found  not  guilty.  Aad 
Grimsion  moved  for  the  defendant  to  have  double  eottit  because 
what  he  did  was  by  virtue  of  his  office,  and  by  the  statute  d 
7  Jac  A.  c.  5*  he  ought  to  hsve  double  costs.  —  Atkins,  on  the  otbsr 
aide,  moved,  that  this  being  a  ^>ecial  ac^son  on  the  case  for  fak^ 
preseotmenty  (and  not  an  action  of  trespass  or  false  imprisonm^ott) 
wherein  liberty  is  given  to  plead  **  not  guilty,"  and  give  the  spe- 
cial matter  in  evidence ;  and  the  question  being.  In  what  p^i^ 
the  said  lands  were  ?  that  it  was  oot  of  that  statute^  but  witluB  the 
statute  of  23  Hen,  8.  c.  15.>  which  gives  single  costs  to  the  da* 
fendant.  ~-.  And  all  the  Court  were  of  this  opinioft,  and  gave  nde 
accordingly. 

357.  Herbert  y.  Waters,  M.T.  7  W.^.  Cart*.  362.— loief*- 
^ia,  the  defendants  averred  the  taking  as  overseas  of  the  poori  ^ 


SbCT.  1.]  PKOTBCTIOH    IN    XHUR   Of FICK*     '  34^ 

the  general  form,  according  to  the  directions  of  43  Eliz.  c.  S.  (19.  grauted  after 
The  plaintiff  replied,  ^«  iipuriat&c*  as  the  statute  likewise  prescribes,  nomuit  in  r«. 
At  the  trial  the  plaintifi  was  nonsuited;  and  thereupon  the  jury  £f**i"p^"* 
were  discharged,  without  any  enquiry  of  the  treble  damages  which  fj^f^y^^^l!^ 
ire  given  to  the  overseers  by  the  said  statute.     Upon  which  the  seen. 
Court  was  moved  for  a  writ  of  enquiry;  and  after  it  had  been  S.C.  5Mod. 
twice  argued,  the  Court  solemnly  determined,  that  a  writ  of  enquiry  i  iS- 
fehouldgo  in  this  case;  for  by  Holi  C.  J.,  although  the  first  jury  '^:*^*^'^^^' 
might  have  enquired,  yet  it  was  only  an  inquest  of  office,  and  no  part  Comb!si4 
uftheissue,  nor  was  it  a  thing  for  which  an  attaint  would  lie  against  sOan.  449. 
them;  and  therefore  it  is  within  the  rule  in  Cheney's  case  (a),  that  1  &ilk.  206. 
where  the  Court  ex  officio  ought  to  enquire  of  a  matter  upon  5  Mod.  77. 
which  no  attaint  lies,  the  omission  of  it  may  be  supplied  by  a  writ  ^^-  ^^"*  '*''• 
of  enquiry.  (a)loCo.  119. 

S58,  Rex  V.   Daubney,    M.  T*   7  G.  2.  MSS.  —  The  church-  An  information 
wardens  for  the  parish  of         ,  had  been  sworn  in  upon  a  tnando'  quo  warranto 
nt  from  the  Court,  and  had  made  rates,  &c.  which  concerned  the  ^^  "^^  ^*® 
perish,  and  had  otherwise  acted  in  their  offices;  and  now  Henley  •g^°**<«»^ 
moved  for  an  information  qtio  warranto  against  one  of  them,  to 
f^  by  what  authority  he  exercised  that  office.     But  the  Court 
denied  the  motion,  a  churchwarden  not  being  such  a  public  officer 
against  whom  an  information  would  lie ;  for  it  was  no  usurpation 
Q|K)n  the  Crown,  and  they  might  as  well  apply  for  an  information 
against  a  constable  or  overseer^  and  the  parties  aggrieved  might 
have  their  action ;  for  his  being  sworn  in  by  virtue  of  the  manda^ 
«iu  would  be  no  bar  to  such  action,  because  a  mandamus  gives  no 
nght,  bat  leaves  the  matter  as  it  was  before. 

359.  Rex  v.  Byce,  T.  T.  28  G.  2.  Af  55.  —  Defendant  was  in-  A.  w«  indicted 
&ted  for  not  paying  208.  costs,  on  the  dismission  of  his  appeal  for  not  paying 
to  Quarter  Sessions  at  St.  A\s,  from  a  poor's  rate  for  R.    In-  2o*.co8teonthe 
toment  set  forth,  that  whereas  B.  appealed  from,  &c.,  on  hear-  ,  IlJal'to'the 
%)  the  Sessions  ordered  the  same  rate  to  be  confirmed  ;  and  by  ^^^  rate  ;* 
feasoD  the  appeal  appeared  frivolous,  the  Court  ordered  the  de-  and  it  was  held 
iendant  to  pay  20f.  costs;  and  then  sets  forth  the  order  verbatim;  that  an  indict- 
and  then  states,  that  the  defendant  having  notice  thereof,  inju-  wi«n/ might  be 
riously  and  contemptuously  refused  to  pay,  &c.  —  The  Court  **''°"8*'*- 
refused  to  quash ;  but  on  demurrer  the  objections  were,  Ist,  That 
it  was  not  an  indictable  offence.     2dly,  That  it  was  stated  by  way 
of  recital.      3dly,  Because   17  G.  2.   c.  38.  gives  a  remedy   by 
ilistress.     4thly9  That  it  was  not  stated  that  the  defendant  was  an 
■tthabitaut.     5thly,  That  the  act  concerning  costs  does  not  ex- 
^d  to  inferior  jurisdictions,  as  St.  A.'s.     But  they  were  over« 
iiled ;  and  the  Court  held,  that  the  8  &  9  fV,  3.  c.  30.  has  in  cer- 
*iiQ  cases  given  the  remedy,  but  that  this   case  does  not   fall 
Kthin  that  remedy ;  for  S&9  W.  Sf  M.    c, 30.    gives   relief  in 
ittes  of  appeals  concerning  removals. 

860.  Bcnnet  v.  Hart^  E*  T.  28  G.  2.—-  In  an  action  of  trespass  In  trt^tau 
^nst  an  overseer  of  the  poor,  on  account  of  something  done  by  against  an  over- 
irtae  of  the  43  Eliz.  c.  2.,  a  verdict  being  found  for  the  defen*  ^''»  ^  tfebl*. 
ant,  the  jury  omitted  to  assess  the  treble  damages  given  by  that  ^g^j^o'J^ 
tatute.  —  Mr.  Justice  Denison.  If  judgment  had  been  entered  fendant  may  be 
p,  the  application  for  a  uorit  of  inquiry  would  have  been  too  late ;  assessed  by  writ 
ut  as  it  has  not,  the  Court  may  award  one.     There  must  how*  <f  equity  before 
ver  be,  as   a  foundation   for  awarding  the  writ,  a  suggestion  J^^?",?"*'  , 
ntercd  upon  the  posieOf  that  the  defendant  was  an  overseer  of  S«y«r» 


84^  PROCEBDIIiOa    rOR  AMD   AOAIMST   OVERSBSRS.      [Ch.  IV. 

Law  of  Cotts,    the  poor ;  aod  that  the  action  was  brought  against  him  for  a  thiag 
y^  «      .       done  by  virtue  of  the  4f^Eliz.  c,  2. 

Rep.  SI 4.    S.  C.  Sayer*8  Law  of  Damages,  245. 

Overseers  of  S61.  Nutting  Y.  Jackson,  E.  T.  13G.3.  Lq/i.2^9.  —  Trespass 

the  poor,  aod  a//  against  overseers  for  taking  a  gelding.  The  overseers  alleged, 
^^r'a^stice's  ^^^^  ^^  virtue  of  their  office,  and  in  pursuance  of  a  justice's 
warrant  are  order,  they  levied  satisfaction  for  a  poor's  rate.  It  was  objected 
within  the  pro  OH  the  trial,  that  by  the  statute  24  G.  2.  c.^.  demand  should 
tection  of  the  have  been  made  of  the  perusal  and  copy  of  the  justice's  warrant, 
24  G.  2.  c  44.  and  six  days*  neglect  or  refusal ;  and  the  learned  judge  who  tried 
B  n  N  p'24'  ^^^®  cause  being  of  the  same  opinion,  the  plaintiff  was  nonsuited. 
Sees'p.'Harper  — LoRD  Mansfield.  Overseers  of  the  poor  and  churchwardens 
«.  Carr,  jwsi,  ^^^  clearly  within  the  meaning  and  protection  of  this  statute:  the 
pl.S63.  legislature,  by  passing  this  act,  intended  to  extend  the  benefit  of 

the  statute  of  21  Jac.  1.  <;.  I2« ;  and,  therefore,  all  officers  acti^ 
under  a  justice's  warrant  are  included  in  it. 
Toent!tleaii  S62.  Grindlei/ v,  HoUoxvay,  H,  T.  20  G.  3.  2)oi^/.307.— Tres- 

oveneer,  ic.  to  pass  ;  on  not  guilty,  a  verdict  was  found  for  the  defendant.  A 
double  coats  un-  rule  was  obtained  to  show  cause  why  it  should  not  be  entered  00 
^'^^^'^'^.'  the  roll,  that  the  defendant  was  a  constable,  and  that  the  acdoa 
^i&Si^the^Se  ^^  brought  for  what  he  had  done  in  the  execution  of  his  office, 
who  tried  the  ^^  entitle  him  to  double  costs  under  7  Jac.  1 .  c.  5.  (a)  There  was 
cottfetbathewas  no  indorsement  on  the  postea,  nor  certificate,  in  this  case;  but, 
acting  in  the  in  an  affidavit  of  the  defendant,  it  was  sworn,  that  the  act  for 
eucution  of  his  ^^hich  he  was  sued  was  done  in  the  execution  of  his  office. — 
*  Wood,  in  support  of  the  rule,  cited  Rex  v.  Poland  (b),  and  Dc 

'\  r'  ^  venish  v.  Mertins  (c),  a  case  on  this  very  statute ;  where  it  m 
c)2Str.974.  ^^^  ^^^^  when  there  is  a  verdict  for  the  defendant,  the  facts 
entitling  him  to  double  costs  are  to  be  put  upon  the  record  by  wn 
of  suggestion.  He  also  mentioned  some  modern  cases  which  hai 
been  furnished  him  by  the  master,  parti<!ularly  one  of  Hickman  t« 
Goring,  a  note  of  which  was  read  by  BuUer  J.  —  Howarth,  Jw 
the  putiritiff',  insisted,  that  it  was  clear,  from  the  words  of  the 
statute,  that  the  judge  toho  tries  the  cause  must  certify,  that  the 
act  complained  of  was  done  by  the  defendant  in  the  execution  of 
h\s  office.  The  statute  did  not  say,  '<  such  defendant  shall  fc 
"  alloxved  his  double  costs,"  but  "  the  justice  or  justices,  Sfc.  siJi 
allow  him,  Sfc.**  Whether  the  defendant  was  or  was  not  acting  ja 
the  execution  of  his  office,  was  an  inference  of  law  to  be  draws 
from  the  particular  facts  proved,  which  the  judge  at  nisi  prius  wai 
able  to  do ;  but  the  Court  could  not,  without  trying  the  caua^ 
again.  The  defendant's  affidavit  was  absurd ;  it  was  swearing  tp 
matter  of  law.  The  cases  cited  did  not  apply.  In  that  of  D»- 
venish  v.  Mertins,  the  plaintiff  having  moved  to  discontinue,  the 
Court  made  the  payment  of  the  double  costs  part  of  the  term 
on  which  the  motion  was  granted ;  and  what  was  there  said  aba«t 
a  suggestion  was  foreign  to  the  case  before  the  Court.     But  the 
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point  was  expressly  decided  in  a  case  in  Ventris  (d),  where  ^ 
suggestion;  like  that  now  prayed  for,  after  a  verdict  for  the  de- 
fendant, was  refused,  on  the  ground  that  it  was  the  province  of  the 
judge  before  whom  the  cause  was  tried  to  aUgw  the  double  cods. 
He  stated  an  affidavit  (which  was  read),  by  which,  he  said,,  it 

(«)  Made  perpettuii,  SI  Jac.  1.  c.  l2^,- 
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would  appear,  that  the  defendaat  was  not  actmg  in  the  ex^cutioil 
of  hjfi  office — The  rule  discharged,  (a) 

S6S.  Harper  v.  Carr  {*),  E.  T,  37  G.  8,  7  T,  R.  270.— Trespass.  Orerwen  can. 
Ihe  defendant,  who  was  a  churchwarden,  took  an  anchor  as  a  dis-  not  be  tued  in 
tr€iK  for  noD-payment  of  a  poor  rate  under  a  warrant  of  magis-  ^^^pms  for  le- 
tntes.    It  was  "contended,  on  behalf  of  the  defendant,  that  this  2te  b^^JJJjL 
action  could  not  be  maintained  against  him  alone,  but  that  the  wiUiout  joining 
QQgistrates  under  whose  authority  he  had  acted,  ought  also  to  the  magistrates 
itt?e  been  made  defendants  under  the  24  G.  2.  c.  44>.    The  learned  who  granted  the 
judge  thought  that  a  churchwarden  distraining  for .  a  poor's  rate  ^•^•nt  in  the 
WM  not  within  the  protection  of  that  statute.    The  jury  found  a  ^**JJ'  ^ 
verdict  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit.  — -  jackson  a^' 
Kknton  C.  J.     The  only  question  here  is.  Whether  or  not  we  pi       . 
should  put  the  construction  on  this  very  beneficial  statute  that  the  /^^  See  Fletcher 
i^giilature  intended  it  should  receive?    Tlie  act  provides  that,  o. Wilkini,poif» 
vben  a  warrant  is  granted  to  the  inferior  descriptions  of  mankind  pi;  365. 
tbQ cannot  judge  of  the  propriety  of  it,  they  shall  not  be  harassed 
vith  actions  for  executing  it,  but  that  the  magistrate  who  granted 
it  shall  bear  the  responsibility  himself.    It  is  objected,  however, 
tint  the  statute  does  not  extend  to  churchwardens  and  overseers^ 
iNrt  is  confined  to  the  officers  of  the  peace :  but  if  that  be  the 
ocaning  of  the  statute,  ail  mankind  have  been  acting  under  a  mis« 
tike  ever- since  it  passed ;  for  It  has  always  been  extended  to  <«r- 
tfum  of  the  hishinaySf  who  have  an  extensive  jurisdiction  on  the 
sabject  of  the  highways.  In  Wilkes  v.  Lord  Halifax  it  was  indeed 
decided  that  the  act  Hid  not  extend  to  one  of  the  Kings  messen* 
l^ti  and  there  it  was  said  that  it  was  confined  to  those  who  were 
oUiged  to  take  upon  them  the  execution  of  offices  of  this  descrip- 
tioo  without  any  reward.     Nor  can  it  be  doubted  but  that  it  ex- 
InkU  to  overseers  of  the  poor  in  some  instances,  e>  g,  in  executing 
ao  order  of  removal.     In  7  Jac,  I.  c.  5.  the  description  is  '*  con- 
*' stables  and  certain  other  His  Majesty  s  officers  :**  but  in  this 
stetute  the  latter  expression  is  dropped,  and  it  speaks  of  '<  con- 
"  stables,  headboroughs,  or  other  officers,*'  acting  in  obedience  to 
ttiy  justice's  warrant.    I  am  very  clearly  of  opinion,  that  the  ma- 
9^trate8  who  granted  the  warrant  should  have  been  mode  parties 
to  the  suit,  and  that  all  those  other  steps  should  have  been  taken 
^  the  statute  24  G.  2.  reqiyres.  — >  Ashhurst  J.    The  case  of 
UvUing  V.  Jackson  is  a  decision  directly  in  point.  —  Grose  J.     I 
renember  tlie  caise  of  Nutting  v.  Jackson  (c),  which  underwent  a  U)AtU€jfhM\- 
(^eatdeal  of  discussion,  and  the  determination  of  which  was  sa- 
wfactory  to  every  person  who  heard  it.     And  that  was  not  the 
tnt  determination  on  the  point ;  for  Mr.  Lucas  cited  a  case  in 

(a)  But  where  there  is  a  special  yer*  upon  the  record  in  what  capacity  the 

^  and  it  appears,  by  the£tcts  there  defendant  was  acting,  an  allowance  by  the 

"iDDd,  that  the  act  for  which  the  action  judge  is  necessary,  but  not  when  it  does 

*kft  broaght  was  done  by  the  defendant  appear  on  the  record  that  he  was  acting 

^  virtue  or  reason  of  his  office,  as  a  by  virtue  ot  his  office  ;  that  tlie  case  of 

/"■^  of  peace,  &c.  the  master  must  a  discontinuance  provided  for  by  the 

^.double  costs,  though  there  has  been  statute  shows,  that  the  right  to  double 

OQ  certificate  nor  allowance  by  the  judge  costs  was  not  meant  to  be  confined  en- 

*&>  tried  the  cause.     This  was  deter-  tirely  to  such  allowance  of  a  judge  at 

ViQedin  the 'case  of  Rann  v.  Pickins,  nmprhts.     The  master,  beins  a&ed, 

^  G.^  3.  —  I^ord  Mansfield,  and  JBuUer  said,  he  had  no  doubt  but  tbat  be  ought 

i»  Mid  upon  that  ocCiudbd,  thatnn  com-  to  taif  'd^ubk  costt^ 
"10"  esses,  where  H  doaa  ate  appMr 
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(a)Anie,p\,26S> 


The  statutes 
7Jac.  1.  c.  5. 
and  2lJac.  1. 
c.  1 2.  $S.  giving 
double  costs  to 
parish  oflScers 
sued,  &c.  ex- 
tend not  to  ac- 
tions against 
them  for  non- 
feasance, such 
as  the  nonpay- 
ment of  money 
laid  out  for  the 
support  of  one 
of  their  paupers 
by  another 
parish  into 


1770  before  The  Lord  Chief  Justice  WUmat  wbo  decided  at  nui 
priu$  that  an  overseer  of  the  poor  was  an  officer  within  the  mean- 
ing of  the  statute  £4>  G«  2.    It  is  true  that  the  Court  of  Commoo 
Pleas  expressed  a  different  (pinion  in  MUroard  v.  Cafim  (a)  :  hut 
it  is  sufficient  to  say  of  that  case*  that  it  was  determined  on  the 
form  of  the  action,  and  that  the  attention  of  the  Court  was  not  neces- 
sarily called  to  this  point  as  it  was  in  the  case  of  Nutting  ▼.  Jack-- 
son,    I  think  it  would  be  mischievous  to  over-rule  the  case  of 
Nutting  V.  Jackson,  which  was  a  convenient  and  proper  decision. 
Therel'orey  without  repeating  the  reasons  already  given  by  the 
Court,  I  am  of  opinion  on  the  authority  of  thai  case,  which  can- 
not be  distinguished  from  the  present,  that  the  rule  should  be 
made  absolute.  -^  Lawrence  J.     The  ground  on  which  I  doubted 
the  authority  of  Nutting  v.  Jackson^  when  this  motion  was  first 
made,  was>  that  the  magistrates  in  granting  a  warrant  of  distre» 
act  merely  ministerially  :  if  they  had  no  discretion  on  the  subjeet 
it  would  be  hard  that  they  should  be  bound  to  grant  a  warrant  of 
distress  which  they  thought  illegal,  and  afterwards  discuss  the 
propriety  of  the  rate  at  their  own  expence.     And  if  they  had  no 
discretion  in  granting  the  warrant,  I  should  have  doubted  of  that 
case.     But  the  cases  now  referred  to  show  that  the  justices  do  not 
act  ministerially.  Besides,  the  statute  43  Eliz.c,  2.  requires  a  war- 
rant signed  by  two  justices  to  enable  them  to  levy  the  mone^  duey 
which  wobld  have  been  unnecessary  if  the  justices  were  net  to 
exercise  a  discretion  whether  they  should  grant  or  refuse  the  war* 
rant.     That  circumstance,  I  think,  sliows  that  the  legislature  did 
not  intend  that  a  warrant  should  be  granted  as  a  matter  of  couraay 
but  that  the  justices  should  first  inquire  into  the  merits  of  fht 
case.    The  cases  cited  show  that  the  party  ought  to  be  summoned 
before  the  magistrates  before  they  grant  a  warrant  of  dislren; 
and  then  they  must  exercise  their  own  judgment,  in  the  same  waj 
that  they  do  on  the  hearing  of  any  other  complaint.     Then  it 
seems  to  be  immaterial,  in  this  respect,  whether  the  warrant  be 
granted  to  the  overseer  or  to  any  other  person.    Considetiiig; 
therefore,  that  such  a  warrant  is  not  granted  as  of  coarse,  and 
that  this  very  point  was  decided  in  Nutting  v.  Jackson,  I  cfaidk 
that  the  rule  must  be  made  absolute.  —  Rule  absolute. 

364.  Atkins  v.  Ban'well  (a),  M.  T.  43  G.  8.  S  East,  92.— 
was  a  rule  calling  on  the  defendants  to  show  cause  why  the 
ter  should  not  review  his  taxation  of  the  costs  in  the  cause, 
why  the  defendants  should  not  refund  to  Uie  plainti&  or  their  at- 
torney 18/.,  the  double  costs  which  had  been  paid  to  them.  The 
action  was  assumpsit  by  the  parish  officers  of  Toddington  i^ainat 
the  parish  officers  of  Milton  Bryant,  to  recover  money  laid  out  bj 
the  former  for  maintenance  and  medical  assistance  afforded  to  a 
pauper  belonging  to  the  latter  parish,  in  which  there  was  a  judg- 
ment of  nonsuit  (b) ;  and  the  master  had  allowed  the  defendants 
double  costs,  conceiving  them  entitled  to  it  under  tlie  stala. 
TJac,  1.  c.  5. and  21  JacA.  c.  12.  ^  3.,  inasmuch  as  they  had  been  sued 
in  their  character  of  parish  officers.  —  The  Court  said,  that  tbii 
was  the  case  of  a  mere  nonfeazSnce,  to  which  the  words  of  the 
statute  did  not  extend :  and  there  was  no  reason  for  departin|^  qi 

(a)  Sec  ToinUnsaa  »•  Bentall,  pnt,      .  (b)  VMa  SEast,  505.  <m 
pi,  896»  PMB^  • '  ' 
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sncba  base  from  the  letter  of  the  statute.  —  It  was  thereupon  re-  which  he  went; 
ierred  back  to  the  master  to  review  his  taxation,  ami  that  such  ^^  ^<"'  ^^^<^h 
ia»  as  he  directed  should  he  refunded.  •"  •^'•^°  ***^**- 

suinpsit  WAS 
brought  against  them. 

^,  Fletcher  v.  fVilkins,  H.  1\  44  G.  3.  6  Eait,  283.  —  To  an  RejUewnh  not 
action  of  replevin  for  taking  the  plaintifTs  cattle,  and  unjustly  de-  f**^**"  ^^^' 
taining  the  same,  the  defendants  avowed  and  made  cognizance  of  ^^4  g.  2.  c.  44. 
the  taking,  two  of  them   as  overseers   of  the  poor,  a  third  as  ^g.  which  pro. 
cbarcb warden  of  the  hamlet  of  Af.  in  the  parish  of  S.,  in  the  tects  constables, 
county  of  0.,  and  the  fourth  as  their  bailiff,  under  a  warrant  of  &c*  (<^"^ 
distress  of  two  magistrates  made  and  issued  on  the  21st  o^  July  •""ongstoUiers 
1802,  for  levying   34/.  ISs-  5^d.  due  from  the  plaintiff  upon  a  alstraininrfor 
poor-rate  duly  made  and  publislied  for  the  said  hamlet ;  and  which  poor's  rate) 
rate  the  plea  stated  that  the  plaintiff  had  before  the  issuing  of  the  acting  under  a 
warrant  been  duly  summoned  before  them  to  show  cause  why  he  magistrate's 
should  not  pay,  and  had  shown  no  sufficient  cause ;  by  which  ^*"*"*  "o" 
warrant  the  said  justices  had  commanded  the  churchwarden  and  ^^^^  demand  ^ 
overseers  of  the  poor  of  the  said  hamlet  forthwith  to  distrain  the  made  or  left  at 
foods  of  the  plaintiff;  and  th^t  if  within  six  days  next  after  such  their  usual 
oistress  the  said  sum  with  charges,  &c.  should  not  he  paid,  then  place  of  abode, 
they  should  sell  the  said  goods  so  distrained,  and  out  of  the  money  ^*  ^?       ,. 
arising  therefrom  detain  the  said  34/.  13f.  5^d*  and  charges,  &c«  ^  bring  such 
rendering  to  the  plaintiff  the  overplus,  &c.     The  plea  then  pro*  action,  &c. 
ceeded  to  state  the  delivery  of  the  warrant  to  the  churchwarden 
aod  overseers  of  the  poor,  defendants,  to  be  executed  ;  that  they 
required  the  plaintiff  to  pay  the  sum  due  under  the  rate ;  and 
because  he  refused  so  to  do,  they  as  such  churchwarden  and 
overseers,  and  the  other  defendant  as  their  bailiff  and  by  their 
commaDd,  acknowledged  taking  the  plaintiff's  cattle,  &c.  as  for  a 
distress,  &c.     And  the  plea  concluded  with  an  averment  that  no 
demand  of  the  perusal  or  copy  of  the  said  warrant  toas  ever  made  or 
left  at  the  usual  place  of  abode  of  either  of  the  defendants  by  the 
fiainiiffi  or  his  attorney  or  agent,  in  writing,  as  by  the  statute  in 
such  case  made  is  directed.     To  this  the  plaintiff  pleaded  a  fri- 
volous plea  in  bar,  denying  that  at  the  time  of  making  the  said 
warrant  of  distress  there  was  any  such  rate,  &c.  approved  by  the 
juatices,  &c.  as  in  the  said  warrant  is  mentioned,  &c.    To  which 
there  was  a  demurrer,  assigning  for  special  cause  that  the  plaintiff 
had  not  answered  to  that  part  of  the  said  avowry  and  cognizance 
in  which  it  is  alleged,  that  no  demand  xoas^made  of  the  perusal  and 
earn  of  the  said  warrant  therein  mentioned,  but  had  by  his  plea 
aamitted  that  no  such  demand  was  made.     Joinder  in  demurrer.— 
After  time  taken  to  re-consider  the  conflicting  authorities.  Lord 
£jLL£NBORoucH  C  J.  delivered  the  unanimous  judgment  of  the 
Court.     Tliis  was  an  action  of  replevin  agaii\st  four  defendants,  in 
which  the  two  first  defendants  avow  as  overseers  of  the  poor  of 
the  hamlet  of  M.,  in  the  parish  of  S.,  in  the  county  of  O. ;  the 
third,  as  churchwarden  of  the  same  hamlet ;  and  the  fourth  de- 
fendant, as  their  bailiff,  makes  cognizance  for  taking  the  plaintiff's 
cows  under  the  warrant  of  two  justices  of  peace  for  levying  by 
distress  upon  the  goods  and  chattels  of  the  plaintiff  a  poor's  rate, 
after'  the  same  had  been  duly  demanded.     The  defendants  con- 
clude their  avowry  and  cognizance  by  averring,  that  no  demand  of 
the  perusal  or  cppy  of  tbi^  warrpig^.wa^  eyer  made  u|ion"of  left  4f 
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the  Uftttal  plaice  of  at>ode.  of  the  defendanu  b  j  the  plai&tU^  er  kii 
attorney  or  agent,  as  required  by  the  statute ;  aod  pray  judgoMiit 
and  a  return  of  the  cows,  dro.  To  which  avowry  there  is  a 
frivolous  plea  in  bar,  and  a  demurrer  thereto ;  assigning  for  came, 
that  the  plaintiff  has  not  by  his  plea  to  the  avowry  and  cogniaanoe 
in  any  manner  answered  that  part  thereof  in  which  it  is  alleged, 
**  that  no  demand  was  made  of  the  perusal  and  copy  of  the  war- 
**  rant  therein  mentioned ;"  but  hatn  by  his  said  plea  admitted 
that  no  such  demand  was  made.  To  this  there  is  a  joinder  in 
demurrer.  And  the  question  arising  upon  these  pleadings  tti 
whether  the  statute  24<  G.  2.  c.  44.  §  6.  ( which  provides  that  no 
action  shall  be  brought  a^inst  any  constable  or  other  officer  for 
any  thing  done  in  obedience  to  the  warrant  of  a  justice  until 
demand  shall  have  been  made,  in  the  manner  prescribed  by  that 
act,  of  the  perusal  and  copy  of  such  warrant,  and  the  same  hath 
been  refuseu  or  neglected  for  the  space  of  six  days  after  sad 
demand)  extend  to  the  action  of  replevin.     The  cases  upoa  this 

(a)^fiie,pL866.  subject  are,  Milward  and  Coffin  (a),  in  which  case  the  Court  d^ 

termined  that  the  action  of  replevin  was,  '*  an  action  inrmt» 
'<  which  that  statute  had  been  never  holden  to  extend :"  aal 
Pearson  v.  Roberts,  WiUes^s  Reports,  668.,  in  which  it  was  decided 
that  an  action  of  replevin  could  not  be  maintained  against  per- 
sons making  a  distress  for  not  performing  the  highway  da^,  as  a 
demand  had  not,  previous  to  the  commencement  thereof  been 
inade  of  the  justices'  warrant.  —  And  WUles  C.  J.  there  dis- 
tinguished between  a  replevin  by  plaint  or  mandatory  writ  to  die 
sheriff,  to  have  the  goods  again,  which  he  stated  not  to  be  witUa 
the  statute,  and  replevin  by  action  to  recover  damages.  And  ia 
addition  to  this  there  is  the  authority  of  an  obitur  dictum  of  Larf 

(a}jlsi/tf,pl.36!).   Kenyon  in  Harper  v.  Carr  (i),  that  but  for  the  case  of  Milmtri 

and  Coffin  he  should  have  thought  replevin  within  the  statoH^ 
And  one  cannot  but  feel  the  force  of  the- observation  made  hf 
Lord  Kenyon  on  that  occasion,  "  that  convenience  requires  th$ 
**  .it  should  be  so,  otherwise  it  is  in  the  plaintiff's  power  to  eraii 
*'  the  provisions  of  the  act,  by  adopting  a  particular  mode  of  prs* 
**  ceeding  which  depends  on  his  own  choice."  The  case  in  H'ilids 
Reports  seems  to  go  on  a  distinction  between  an  action  of  replefifc 
where  damages  are  to  be.  recovered,  and  a  proceeding  only  to  bam 
the  goods  again.  But  the  industry  of  the  gentleman  who  veij 
ably  argued  this  case  has  not  succeeded  in  discovering  such  fini" 
mentioned  mode  of  proceeding  by  action  of  replevin  to  recovaf 
damages,  as  contradistinguished  from  proceedings  to'  have  tif 
goods  a^ain.  There  does  not  appear  in  any  of  the  books  aof 
proceeding  in  replevin  which  has  not  commenced  by  writ,  i^ 
quiring  the  sHeriff  to  cause  the  goods  of  the  plaintiff  to  be  replevied 
to  him,  or  by  plaint  in  the  sheriff's  court,  tne  immediate  proctf* 
upon  which  is  a  precept  to  replevy  the  goods  of  the  party  levyog 
the  plaint.  Both  those  modes  of  proceeding  are  in  rem,  ue»t^ 
have  the  goods  again :  and  if  so,  and  there  should  not  be  anj 
action  of  replevin  for  the  recovery  of  damages  only,  then  the  case 
in  WUles  will  be  an  authority,  in  addition  to  that  of  MUward  and 
Cajffin,  to  show  that  the  statute  24  G.  2.  does  not  extend  to  the 
case  now  before  the  Court.-^  The  reason  assigned  by  Lord  Kengt^ 
ab  inconvenienti  has  undoubtedly  great  weight ;  but  on  the  out' 
luind  if  appears  to  ua  that  the  iocooi^nieiice  of  depriving  ^ 
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subject  of  his  remedy  by  replevin  is  full  as  greats  if  not  greater  .  *' 

fbr  it  may  happen  that  no  damages  which  a  jury  is  prope? ly  au- 
thorized ro  give  can  compensate  the  loss  of  a  particular  chattel 
which  the  owner  may  be  for  ever  deprived  of,  if  he  cannot  sue  a 
replevin.    In  addition  to  the  authorities  quoted,  the  argument 
arising  from  the  several  statutes  is  very  strong  in  favour  ef  the 
piaintifiP.    The  statute  43  Eliz.  c,  2.  which  is  the  foundation  of  the 
poor's  rate,  considers  replevin  as  a  proceeding  in  which  the  right    , 
to  levy  distress  any  sums  claimed  on  account  of  that  rate  may  be 
properly  controverted  ;  for  by  the  19th  section  of  that  act,  a  form 
of  avowry  is  given  in  case  of  a  distress  made :  and  the  distress 
under  that  statute  was  in  the  nature  of  an  execution;  for  the 
sQois  assessed  for  the  relief  of  the  poor  are  by  the  fourth  section 
directed  to  be  levied  by  distress  and  sale  ;  and  it  would  be  going 
very  far  indeed  to  say  that  so  beneficial  a  remedy  is  indirectly 
t^l^en  away  by  the  general  words  of  the  statute  24  G.  2.,  when  the 
provisions  which  are  enacted  in  that  statute  as  to  the  form  of 
^ea,  &c,  are  not  adapted  to  the  proceedings  in  replevin ;  and 
though  it  was  truly  said  that  prior  to  the  statute  27  G.  3.  (;.20.  a 
foand  of  a  copy  of  the  warrant  might  have  been  made,  and 
notice  given  with  effect  to  the  magistrate  before  the  distress  was 
n)d,  the  time  for  such  sale  being  then  indefinite ;  yet  it  is  not  to 
be  intended  that  the  legislature  would  have  passed  that  act  in  a 
vaj  to  defeat  the  remedy  by  replevin,  had  it  been  supposed  that 
the  statute  24  G.  2.  had  extended  to  it.    .  In  truth,  the  statute 
fl  G.  2.  leaves  the  question  upon  the  construction  of  the  statute 
2(G.2.,  as  applied  to  a  poor's  rate,  where  it  was  before :  for  ante- 
cedendy  to  the  statute  27  G.  2.,  a  distress  taken  for  the  poor's 
nte  under  the  statute  43£/t>.  c.2.  $  13.  might  have  been  sold 
hnmediately ;  and  a  replevin  in  such  case  in  order  to  serve  the 
party  must  have  been  sued  out  as  soon  as  possible  aflter  the  distress 
oade,  without  waiting  for  a  copy  of  the  warrant,  or  the  giving  of 
notice  to  the  magistrate :  and  from  the  incongruity  between  the 
<teps  required  and  provisions  directed  by  the  statute  24  G.  2.,  and 
the  proceedings  in  replevin,  in  addition  to  the  reasons  before 
jpven,  we  think  it  was  not  intended  by  the  legislature  that  the 
provisions  of  the  statute  24  G.  2.  c.44.  should  extend  to  this 
action  of  replevin.  —  Judgment  for  the  plaintiff.     ' 

366.  Blanchard  v.  Bramble,  T.  T.  54  G.3.  S  M.  S^  S.  131.  ~  Parish  officen, 
Aasompsit  for  goods  sold  and  delivered.     The  action  was  com-  ?'  pewons  acu 
Bienced  against  the  defendant  and  two  others,  one  of  whom  was  h^f^'ili^*!^^ 
ehorchwarden,  and  the  other  overseer  of  KingttoTii  Dortet,  for  the  titled  under 
price  of  sundry  parcels  of  bread,   the  greater  part  of  which  was  &tatutev7Jac.l, 
delivered  to  the  parish  officers  by  their  order,  but  one  parcel  was  c.  5.  and  si 
delivered  to  them  by  the  order  of  Bramble,  acting  on  their  behalf,  J*c.l.  c.  12. 
and  the  bread  was  for  the  use  of  the  poor  of  the  parish.     The  JJ!,on?udmOTt. 
plaintiff  declared  against  Bramble  only,  and  judgment  as  in  case  of  „  in  caaeof  a 
a  noBsuit  for  not  proceeding  to  trial  was  given  against  him.     A  nonsuit  in  an 
tale  nisi  was  obtained  that  the  master  might  tax  double  costs,  action  brought 
onderthe  stats.  7  Joe.  1.  c.5.  and  21  Jac.  1.  c.  12.  — Lord  Ellen-  j^aiMt  them  for 
•oiiouGH  C.J.  observed,  that  in  the  case  last  cited,  there  was  a  gj^"^ld,nd 
songful  receiving  of  the  money  in  the  first  instance,  which  was  deliver^  to  ** 
an  act  done,  and  the  action  was  brought  upon  the  wrongful  re-  them  for  the  use 
ceiving,  but  here  all  was  in  the  negative,  for  non-payment  is  not  of  the  poor. 
M  act  done  but  an  act  forborne  to  be  done. — Bayley  J.    The 
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action  is  not  brought  for  baying  the  brei^d,  but  for  not  paying  for 
it,  which  is  a  mere  nonfeasance.  Per  curiam.  —  Rule  disdiarged. 
The  acts  of  a  367-   The    Company  of  Proprietors  of  the   Margate  Pier  ▼. 

justice  of  the  Qeorge  Hannam,  Esq.,  Af.  T.  60  G.  3.  3  J5. 4-  A.  266 — Tre?paM 
P®J^'  r^  'Si-  ^^^  taking  goods  ;  Plea,  not  guilty.  There  were  two  questions  in 
fied,  are  mlt  ''  ^^®  ^^^^  •  F'^'st,  Whether  the  plaintiffs  were  liable  to  be  rated  to 
absolutely  void;  the  poor  ?  The  Court  decided  that  they  were ;  and  their  judgment 
and  therefore,  was  grounded  on  the  special  provisions  of  the  acts  of  parliament 
perM>ns  seising  <*reating  the  company,  and  the  peculiar  nature  of  the  property. 
wrant*of  dU^  It  Is,  therefore,  unnecessary  to  state  that  part  of  Uie  case.  The 
tress  signed  by  8ec<)nd  question  was,  Whether  the  warrant  of  distress,  signed  by 
a  justice  who  the  defendants,  Hannam  and  Dyson,  was  legal  ?  and  that  depended 
had  not  taken  upon  the  question,  Whether  the  acts  done  by  Dyson^  as  a  justice 
Ae  oaths  atthe  f^,.  t||g  cinque  ports,  were  valid,  he  having  omitted  to  deliver  in  a 
n  nordT  certi6cate,  or  to  take  the  oath  at  the  General  Sessions  in  the  cinque 
livered  in  the  ports,  as  required  by  the  act  of  parliament  ?  The  facts  of  the  case, 
certificate  re-  and  the  clauses  of  the  acts  of  parliament  applicable  to  the  Question, 
quired,  are  not  are  fully  Stated  by  the  Lord  Chief  Justice,  in  delivering  toe  jadg- 
''^^P***®"'         ment  of  the  Court.     The  case  was  argued  by  jidolphus  for  the 

plaintiff,  and  BoUand  for  the  defendant.  For  the  plaintiff  it  was 
urged,  that  the  51  G*  3.  c.  36.  required  the  justices  for  the  cinque 
ports  to  qualify,  and  that  the  indemnity  act  applied  only  to  those 
who  actually  did  qualify.  Here,  the  defendant  Dyson  bad  not 
qualified  at  the  time  of  tiie  trid.  This  was  not  like  the  case  ofa 
person  who  practised  as  an  attorney  without  being  duly  admitted. 
His  acts,  indeed,  were  valid ;  but  they  were  cured,  from  time  to 
time,  by  the  acts  of  the  parties  on  the  other  side.  For  the  defend- 
ant, it  was  urged,  that  the  acts  of  the  defendant,  Dyson,  were  not 
void,  although  he  might  be  liable  to  a  penalty  for  having  acted 
without  being  duly  qualified.  The  18G.  2.C.20*  expressly  im- 
posed a  penalty  on  such  a  person  acting  as  a  justice  without  being 
qualified.  The  51  G.3*  c.  36.  applied  to  the  cinque  ports,  and  wai 
tn  pari  materid.  The  penalty,  though  not  expressly  mentioned  in. 
that  act,  will  attach.  The  words  of  the  51  G.  3.  c.  S6f  were  not 
stronger  than  the  13  Car^2;  which  nnikes  void  the  election  of  any. 
corporate  officer  who  shall  not  have  taken  the  sacrament  within  a 
year.  The  annual  indemnity  act  relieves  such  a  person  from  tl 
penalties,  and  makes  his  intermediate  acts  valid.  This  was  ble 
the  case  of  a  person  practising  as  an  attorney  without  being  dulf 
admitted :  he  was  liable  to  a  penalty,  but  his  acts  were  not  void. 
The  inconvenience  that  would  follow  from  the  construction  of  tbe 
act  contended  for,  on  the  part  of  the  plaintiff,  would  be  very  great. 
Every  person  acting  under  the  authority  of  such  a  magistrate 
would  be  guilty  of  an  unlawful  act,  and  resistance  to  him  would 
be  lawful.  A  constable  might  even,  in  such  a  case,  become  liable 
to  a  charge  of  murder.  Cur.  adv,  vult.  —  Abbott  C.  J.  now  de- 
livered the  judgment  of  the  Court.  This  was  an  action  of  trespass, 
brought  for  levying  certain  poor-rates  for  the  parish  of  Saint  Join 
the  Baptist,  in  the  Isle  ofThanet.  There  had  been  three  rates,  all 
regularly  made  and  published.  Two  of  the  three  had  been  dulj 
allowed  by  two  of  the  justices  of  the  cinque  ports.  The  third  waf 
allowed  by  the  defendants,  Hannam  and  Dyson,  acting  as  such 
justices :  the  warrants  of  distress  had  been  issued  by  these  defend- 
ants, and  executed  by  the  otiier  two  defendants,  one  of  whom  v*^ 
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an  overseer  of  the  poor,  and  the  other  a  constable  of  the  parish. 
Copies  of  the  warrants  had  been  demanded,  and  notice  of  the 
action  given.    A  case  was  reserved  at  the  trial  of  the  cause,  upon 
two  questions ;  first,  Whether  the  plaintiffs  were  liable  to  be  rated 
for  the  relief  of  the  poor?  secondly,  Whether  the  acts  of  the  de- 
fendant, Dysorty  as  a  justice  of  tnc  peace  for  the  liberties  of  the 
cioqoe  ports,  in  the  matter  in  question,  were  valid  or  not.     The 
case  was  argued  before  us  upon  the  first  question  at  Serjeants  Inn 
HoU,  and  we  then  gave  our  opinion  in  the  affirmative,  viz.  that 
the  plaintilFs  were  liable  to  be  rated  for  the  relief  of  the  poor. 
The  second  question  was  spoken  to  at  the  same  time,  and  afler-* 
wards  more  fully  argued  here  during  the  present  term.    It  arises 
in  this  manner :   By  an  act  of  the  51st  of  His  late  Majesty, 
c.  86.,  His  Majesty  is  authorised  to  issue  a  commission,  to  be  di- 
rected to  certain  persons  to  be  therein  named,  constituting  them 
tobe  justices  of  the  peace  within  and  throughout  the  liberties  of  the 
cinque  ports,  and  investing  them  with  the  same  power  and  author- 
ity as  belongs  to  any  mayor,  bailiff,  or  jurat,  to  exercise  within  the 
liberties  of  tne  town  whereof  he  is  mayor,  bailiff,  or  jurat,  *'  And 
^ from  and  after,"  (these  are  the  words  of  the  statute,)   '<  such 
^  commission  or  commissions  shall  have  so  issued,  all  persons  and 
^  every  person  named  in  any  such  commission  or  commissions  shall 
^  be,  and  they  and  each  of'^them  is  and  are  hereby  declared  to  be 
''justices  and, a  justice  of  the  peace  within  and  throughout  the 
**  liberties  of  the  cinque  ports,  and  invested  with  the  same  power 
"  and  authority  within  and  throughout  the  same,'*  as  belongs  to 
uj  mayor,  bailiff,  or  jurat  within  this  port  or  town.     By  the  third 
section  of  this  act  it  is  provided  and  enacted,  '^  That  ho  person  or 
"persons  to  be  named  in  such  commission  shall  be  thereby,  or  by 
"this act,  authorised  to  act  as  a  justice  of  the  peace,  unless  he 
"shall  have  such  qualification  as  will  authorize  him  to  act  for  a 
^county,  and  unless  he  shall  have  taken  and  subscribed  the  oaths, 
''and  delivered  in  at  some  General  Sessions  to  be  holden  in  some 
**  one  of  the  cinque  ports,  the  certificate  respectively  required  to 
"  be  taken  and  subscribed  and  delivered  in  by  persons  qualifying 
'*  themselves  to  act  for  counties.''     The  defendant,  Dyson,  had 
^tn  the  oaths  under  a  writ  of  dedimus  potestatem,  but  he  had 
Mfiitted  to  deliver  a  certificate,  or  take  any  oath  at  any  General 
Sessions  in  any  one  of  the  cinque  ports ;  and  upon  this  omission 
^e  objection  to  the  validity  of  his  acts  as  a  justice  was  grounded. 
^e  are  of  opinion,  that,  notwithstanding  this  omission,  his  acts  as 
justice,  in  the  matters  in  question,  were  valid.     An  objection  of 
b  same  nature  may  happen  to  arise  in  some  cases  of  persons  act- 
^  as  justices  for  counties  at  large ;  and  this  gives  a  general  im- 
ortance  to  the  question.  By  the  stat.  18  G.  2.  c.  20.,  it  is  enacted. 
That  no  person  shall  be  capable  of  being  a  justice,  or  acting  as 
'Such  for  any  county,  without  the  qualification  by  estate  therein 
nientioned,  and  who  shall  not  take,  at  some  General  or  Quarter 
Sessions,  the  oath  therein  prescribed."     And  by  the  second  sec- 
OB, ''  Any  person  who  shall  act  as  a  Justice  without  havin^r  taken 
the  oath,  or  without  being  qualified,  shall  forfeit  100/.'     It  is 
3vious  that  if  the  act  of  the  justice,  issuing  a  warrant,  be  invalid 
^  the  ground  of  such  an  objection  as  the  present,  all  persons  who 
^  in  the  execution  of  the  wasrant  will  act  without  any  authority: 
constable  who  arrests,  and  a  gaoler  who  receives  a  felon,  will 
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each  be  a  trespasser ;  resistance  to  them  will  be  lawful ;  every 
thing  done  by  either  of  them  will  be  unlawful ;  and  a  constable,  m 
persons  aiding  him,  may,  in  some  possible  instance,  become  amen« 
able  even  to  a  charge  of  murder,  for  acting  under  an  autboritj, 
which  they  reasonably   considered  themselves  bound  to  obey, 
and  of  the  invalidity  whereof  they  are  wholly  ignorant.    An  ex- 
position  of  these  statutes,  pregnant  with  so  much  incon?enieoce» 
ought  not  to  be  made,  if  they  will  admit  of  any  other  reasonable 
construction.     **  Acts  of  parliament,"  says  Lord  Coke^  '*  are  to  be 
**  so  construed,  as  no  man  that  is  innocent,  or  free  from  injaiy  or 
'<  wrong,  be  by  a  literal  construction  punished  or  endamage." 
We  think  these  acts  do  most  reasonably  admit  of  anotber  con- 
struction.    We  think  the  restraining  clauses  are  only  prohibitory 
upon  the  justice.     By  the  particular  act  upon  which  this  question 
has  arisen,  Mr.  Dysons  having  been  named  in  the  commission,  is 
declared  to  be  a  justice,  and  invested  with  power  and  autbority  as 
such.     The  proper  effect,  therefore,  as  it  seems  to  us,  of  tbe  third 
section,  is  only  to  make  it  unlawful  in  him  to  act  as  such ;  bat  not 
.to  make  his  acts  invalid.    Many  persons,  acting  as  justices  of  tbe 
peace  in  virtue  of  offices  in  corporations,  have  been  ousted  of  their 
offices  from  some  defect  in  their  election  or  appointment ;  and  al- 
though all  acts,  properly  corporate  and  official,  done  by  such  per- 
sons are  void,  yet  acts  done  by  them  as  justices,  or  in  a  judicial 
character,  have  in  no  instance  been  thought  invalid.    This  dis- 
tinction is  well  known.    The  interest  of  thepublic  at  large  requires 
that  the  acts  done  should  be  sustained ;  sufficient  effect  is  given  to 
the  statutes  by  considering  them  as  penal  upon  the  party  acting. 
No  pecuniary  penalty,  indeed,  is  imposed  by  the  stat.  51  G.  S. ; 
but  a  justice  acting  contrary  to  its  prohibitory  clause  will  subject 
himself,  if  not  to  the  penalty  of  the  18  G.  2.,  yet  certainly  to  s 

Erosecution  by  indictment.  For  these  reasons  we  think  there  most 
e  a  judgment  of  nonsuit. 

S68.  Woodcock  V.  Gibsariy  T.  T.  6GA.  4J?.ii^^  C.  462.— Tres- 
pass for  breaking  and  entering  a  close,  called  the  garden  in  tbe 
parish  of  T.  and  destroying  vegetables,  &c.  Pica  1st,  not  guiky; 
cfaurcbwardent  gd,  that  the  close  was  the  soil  and  freehold  of  G.,  and  one  f. 
StaT*™!^  then  being  the  sole  churchwarden  of  the  parish  of  T.;  Sd, 
the  oJtm^a^  "^^^  ^^  ^^  ^^^  ^^^'  ^"^  freehold  of  G.  and  the  said  T.  as  and  then 
body  corporate,  being  the  overseers  of  the  poor,  and  the  said  T.  then  being  tbe 
•11  buildings,  sole  churchwarden  of  the  said  parish.  Replication  to  each,  tliat  it 
landi^  and  ^^s  the  close  of  plaintiff,  and  not  of  G.  and  T.  in  manner  allegedi 

bereditaments     ^^  j|^g  trial  before  Best  C.  J.  the  trespass  was  proved,  and  for  tbe 

defendants  it  was  shown  that  the  locus  in  quo  was  parish  property, 
and  that  G.  and  jT.  were  appointed  overseers  of  the  poor  on  the 


Tbe59G.S. 
CIS.  §17. 
vests  in  the 


belonging  to 
theiMirish : 
held,  that  in 


order  tooonsti-  5th  of  April  1823,  and  on  the  22d  of  the  same  month  T.  wai 


appointed  sole  churchwarden,  it  being  the  custom  of  the  parish  IQ 
have  one  only,  and  it  was  then  contended  that  the  locus  infff 
vested  in  them  by  the  operation  of  the  59  G.  3.  c.  12.  §  !?•    Tbe 
Chief  Justice  was  of  that  opinion,  but  directed  the  jury  to  assoi 
the  damages  on  the  second  and  third  issues,  to  save  expense)  if 
this  Court  should  be  of  opinion  that  the  close  was  not  the  soil  sad 
freehold  of  G.  and  T.,  and  the  jury  assessed  the  damages  at  one 
tiuttwhrndbere  penny.     A  rule  nisi  for  entering  a  verdict  for  the  plaintiff  on  tboie 
HMf*  two  over,    issues  having  been  obtained  in  Michaelmas  term. — Ba ylky  J-  T^ 
iVPOiMod,   nth  section  of  the  59  G.3.  r.  12.  certainly  vests  the  proper^" 


tute  the  body 
corporate  in- 
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•c^  there  srast 
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the  churchvardeDs  and  overaeers  as  a  body  politic,  and,  therefore,  oae  of  whom 
HDtiJ  officers  of  both  descriptions  are  appointed,  nothing  vests  in  ^*s  aftenvards 
either  of  them.     Now  G.  and  T.  were  appointed  overseers  on  the  *PP«nted(by 
5^  o(  April,  and  if  there  were  at  that  time  a  churchwarden,  the  cb!lIS^hwi!Stn 
property  might  vest  in  him  and  the  overseers ;  but  that  does  not  the  act  dfd  not 
gppear,  nor  is  there  a  plea  to  that  effect.     T.  was  afterwards  ap«  vest  parish  pro- 
pointed  churchwarden,  but  neither  before  that  appointmentMior  ?ony  in  tb«m. 
afterwards,  could  he  and  G.  by  themselves  constitute  a  corporation 
of  churchwardens  and  overseers.    The  property,  therefore,  would 
not  ?est  in  them  so  as  to  support  the  pleas  of  soil  and  freehold,  and 
the  role  for  entering  a  verdict  for  the  plaintiff  must  be  made  abso* 
lute.  —  Rule  absolute. 

11.  PanUhmeniJbr  Misbehaviour;  and  herein  of  Sehct  Vestries* 

See  stats.  43  Z;//z.  c.2.  J2.4.  13&  14  Car- 2.  c.  11.  SW.&M. 
ell.  $12.  17G.2.  C.5.  $1.  17G.2.  C.38.  §14.  9G.3. 
c.  37.  \  7. 33.     58  G.  3.  c.  69.     59  G.  3.  cc.  1 2.  85. 

S69.  Rex  V.  Barloto,   5  fV,Sf  M.    Salk.  609.  —  Indictment  on  Overseers  are 
14  Car.  2.  c,  12.  against  the  churchwardens  and  overseers  for  not  indictable  for 
Qtking  a  rate  to  reimburse  the  constables.     Exception  was  taken,  "^^  making  a 
thst  the  statute  only  puts  it  in  their  power  to  do  so^  by  the  words  JJJJ^  the'con- 
^»ay,  &c.'*    but  does  not  require  it  as  a  duty,  the  neglect  of  subles. 
which  should  be  punishable.  —  liy  thb  Court  :  Where  a  statute  S.C.Cartfa.393. 
directs  the  doing  a  thing  for  the  sake  of  justice  or  the  public  good,  ^^i°*  ^^o. 
the  word  «  may"  is  the  same  as  the  word  ''  shall"    Thus  the 
23  Hen.  6.  c.  9.  says,  the  sheriff  may  take  bail ;  which  is  construed, 
he  shaUf  and  he  is  compellable  so  to  do. 

370.  Rex  V.  CommingSy   H.  T.  1  W.S,  5  Mod.  179.  —  The  de-  Overseers  are 
fendants  were  indicted  at  the  Sessions,  for  that  they  being  chosen  in*ctable  at  the 
•ferseers  of  the  poor  of  the  parish  o£  Lynn  for  the  year  1693,  and  *»?»on8  for  re- 
htTiog  taken  upon  them  that  office,  they  el  uterque  eorum,  did  counfwitWnthe 
coUect  and  receive  several  sums  of  money  for  the  relief  of  the  poor,  time  limited  for 
snd  did  refuse  to  account  within  four  days  after  the  end  of  the  the  monies  they 
««d  year,  and  after  other  overseers  were  nominated,  to  give  an  ^^^^  received 
account  to  two  justices  of  the  peace  of  the  sums  by  them  received,  f|?'  ^^  '***•'  ^ 
ind  to  deliver  over  the  same  to  the  new  overseers,  but  converted  ^  V^^q'&lk 
it  to  their  own  use*  contra  Jbrmnm  s^tatuti.     The  indictment  was  ig?/ 6Mod.*96» 
removed  by  certiorari  into  the  King's  Bench  ;  and,  among  other  1  Keb.  98S. 
exceptions,  it  was  objected,  that  an  indictment  will  not  lie  for  this 
tfence,  for  it  is  grounded  on  an  act  of  parliament  which  appoints 
ihe  overseers  to  account,  and  inflicts  a  punishment  on  their  re- 
foslDg,  viz.  to  be  committed  by  two  justices  till  they  account  and 
fttj  what  remains  in  their  hands,  there  to  remain  without  bail ; 
10  that  this  being  an  offence  made  by  a  particular  statute,  which 
^as  not  so  at  common  law,  and  directing  how  the  offence  shall  be 
pUDished,  that  must  be  the  remedy,  and  no  other  can  be  pursued. — 
Thk  Court.   The  overseers  are  required  by  the  act  to  account^ 
sad  their  refusal  is  a  contempt  of  the  law,  for  which  they  may  be 
iodicted ;  and  as  to  that  there  is  no  difference  when  a  thing  is 
^joined  and  when  it  is  prohibited  by  a  statute ;  for  when  it  is  pro- 
hibited, the  party  shall  not  only  have  his  action  for  the  injury 
<^e,  but  the  offender  shall  be  punished  at  the  King's  suit  for  the 
contempt  of  the  law.    It  is  true,  two  justices  of  peace  have  power 
to  commit  the  overseers  refusing  to  account,  which  is  a  proper 
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(a)  Comb.  S74. 
and3Salk.I86. 
u^er  the  name 
of  Rex  u.  Hem- 
mings  and  an- 
other. 


(b)  See  Rex  v. 
Young,3T.R. 
98. 

(c)  Comb.  374. 


Oveneenare 

indictable  for 
not  relieving  the 
poor,orreIieTiDg 
unneoeflBorily. 

One  OTcraeer 
may  levy  penal- 
ties inflicted  on 
another  oveneer. 

The  penalties 
for  not  meeting 
in  the  church 
ahall  not  be  in- 
flicted on  over- 
seers of  extra- 
parochial 
places.      S.  C« 
Viner415. 
Jinie,  pi.  47. 

A  conspiracy  by 
parish  officers  to 
marry  a  female 
{wuper  settled 
in  the  parish  of 
A  to  a  pauper 
settled  in  the 
parish  of  B,  in 
order  to  bring  a 
charge  on  the 
parish  of  B,  is 
an  indictable    - 
offence;  buttle 
indictmentmust 
aver  that  the 
parties  were 
legally  iettled  in 
their  respective 
parishes;  for 
saying  they 
were  inhabit" 


mean  to  come  at  the  right;  but  it  doth  not  sai^y  the  King fiv 
the  contempt.  Sed  adjgumatur,  —  It  was  moved  again  in  H.  !.> 
8  W,  3.  (a),  upon  a  demurrer  to  the  indictment ;  wid  objected, 
Firt,  That  it  set  forth  that  they  had  collected  divers  sums  of  monej, 
but  did  not  say  how  much,  and  therefore  bad  for  uncertaiotj. 
Secondly,  That  it  set  forth  that  they  ei  uterque  et  eorum  coDverted 
the  money  to  their  own  use.  —  Holt  C«  J.  held,  that  it  was  not 
necessary  to  set  forth  how  much  money  they  received,  it  being 
impossible  to  charge  them  with  every  particular  sum;  andth^ 
indictment  is  for  refusing  to  come  to  account.  And  as  to  the 
sxcoND  objection,  it  was  held^  that  the  cheat  of  one  is  the  cbeat 
of  the  other  (6) ;  but  as  to  the  objection  tliat  this  iodictmeut  would 
not  lie,  because  another  remedy  was  provided  by  the  statute,  the 
Court  doubted.  —  At  another  day,  however,  Holt  C.  J.  said  (c), 
where  a  statute  gives  an  'authority  to  two  justices  of  the  peace, 
why  may  they  not  do  it  at  the  Sessions,  unless  it  be  where  an 
appeal  lies  afterwards?  An  indictment  at  Sessions  seems  to  be 
within  the  directions  of  the  statute* 

571.  Tatoney*s  case,  E.  T,  S  Ann.  B.R.  MSS.  Cases.  Fm. 
A6r.  til.  Poor,  p.  41 5.  —  If  an  overseer  do  not  provide  for  the 
poor,  he  is  indictable ;  and  if  he  relieve  the  poor  when  there  is  no 
necessity  for  it,  it  is  a  misdemeanour.  (^0 

572.  Anonymous,  2\T.  U  Ann.  B.R.  Vin.  Air.4\5.'-UuiJ 
churchwarden  or  overseer  of  the  poor  be  convicted  of  the  penal- 
ties inflicted  by  the  43  Eliz.  c.  2.  §  2.  the  other  must  levy  it. 

373.  Rex  v.  Ruford,  E.T.7GA.S  Mod. 39. —On  a  mandamusio 
appoint  overseers,  it  was  returned  that  Ruffbrd  is  an  extrwarochial 
place,  and  therefore  are  not  to  provide  for  their  poor.  The  ques- 
tion was.  Whether  extraparochial  places  are  within  43J^'C.&? 
and  it  was  contended  that  they  were  not ;  but  The  Court  was  of 
opinion,  that  extraparochial  places  are  within  the  words  of  the 
statute ;  but  that  the  penalty  for  not  meeting  in  the  church  shall 
never  be  inflicted  on  the  overseers  of  the  poor  of  such  placei, 
because  the  inhabitants  have  no  church  to  meet  in. 

374.  Rex  V.  Edwards,  M.  T.  II  G.  1.  8  Mod.  321.  — The  de- 
fendants were  indicted,  for  that  they,  per  conspiraiionem  inter  eas 
habitam,  gave  the  husband  money  to  marry  a  poor  helpless  woman, 
who  was  an  inhabitant  in  the,  parish  of  B.  and  incapable  of  ma^ 
riage,  on  purpose  to  gain  a  settlement  for  her  in  the  parish  of  ^ 
where  the  man  was  settled.  It  was  moved  to  quash  this  indict- 
ment, because  it  is  no  crime  to  marry  a  woman  and  give  her  t 
portion ;  and  the  justices  are  not  proper  judges  what  woman  is 
capable  of  a  husband,  neither  have  they  any  jurisdiction  in  con- 
spiracies. — -  The  Court.  A  bare  conspiracy  to  do  a  lawful  aa 
to  an  unlawful  end,  is  a  crime,  though  no  act  be  done  in  conse- 
quence thereof  {e) ;  but  if  the  fault  in  the  indictment  be  plain 
and  apparent,  it  is  quashed  for  that  reason,  and  the  party  shall  not 
be  put  to  the  trouble  to  plead  or  demur.  Suppose  there  is  a  con- 
spiracy to  let  lands  of  ten  pounds  a  year  value  to  a  poor  man,  in 
order  to  get  him  a  settlement,  or  to  make  a  certificate  man  a  pa- 
rish officer,  or  a  conspiracy  to  send  a  woman  big  of  a  bastard- 
child  into  another  parish  to  be  delivered  there,  and  so  to  charge 


{d)  See  Rez  v.  CoUett. 


{e)  Reg.  V.  Best.  SLd.  Raj.  1]67. 
S.  C.  6  Mod.  185. 
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tbftt  parish  with  the  child  ;  certamly  these  are  crimes  indiciaUe.  (a)  anu  only  is  not 

Bat  in  this  indictment  it  is  not  ^t  forth,  that  the  woman  was  •ufficienc 

likely  to  be  chargeahle  to  the  parish.     As  to  the  objection,  that  l^^^^Yie? 

the  Sessions  have  no  jurisdiction  in  conspiracy^  the  contrary  is  ^ 

tnie ;  they  have  no  jurisdiction  in  perjury  at  common  lato^  but  by 

ihettatiUe  they  have  ;  and  they  have  no  jurisdiction  to  indict  fot  Finch  82.  cap. 

forgery,  but  certainly  they  have  jurisdiction  de  conspiraiionu  15. 

hu  (6),  and  such  a  person  as  this  defendant  is,  was  punished  by 

udictment  at  common  law.  (c)     But  in  the  Trinity  Term  follow- 

iog  judgment  was  given  for  the  defendant,  because  it  was  not 

tverred  in  the  indictment,  that  the  woman  was  last  legally  settled 

in  the  parish  of  B^  but  only  that  she  was  an  inhabitant  there. 

875.  Rex  v.  Busby y  E.  T.  5  G.  2.  MSS.  —The  Court  granted  The  Court  wfll 
an  information  against  the  defendant,  who  was  an  overseer,  fot  P"*"* ««  •»»- 
that  he  with  others  had  forcibly  removed  a  poor  woman,  who  was  ^°"?*'**>'* 

Tery  sick  and  near  her  time,  from  one  parish  to  another,  to  avoid  tMr°for*"emovr 
the  expence   it  might  occasion  to  the  first  parish   if  the   child  ing  a  pauper  to 
should  be  born  there ;  and  the  cases  of  Rex  v.  Godalming,  and  of  prevent  her 
Rei  v.  Etony  H.  T.  4  G.l.  were  cited.  being  charge- 

876.  Rex  v.  Harman,  E.T.  12  G.  2.  MSS.  —  Motion  to  quash  ''^*''- 

an  order  of  justices  appointing  overseers  for  the  parish  of  St.  ClC"  ^^  oreraeer 
uKui  Danesy  and  likewise  an  order  of  seizure^  for  eleven  neglects  ^j"^'  '^^iu'' 
with  respect  to  the  said  office. —  Hollinos  for  the  defendant,  ifi^enting^ 
The  order  of  seizure  sets  forth,  that  the  defendant  was  guilty  of  1 1  himself  from 
neglects  of  the  office,  and  therefore  orders  1 1/.  to  be  levied  pur*  the  monthly 
anaot  to  the  act ;  but  it  does  not  appear  that  the  defendant  had  nieetingsap- 
notice  of  the  order  of  appointment  before  the  order  of  seizure  was  4^*eJ]J  ^2 
Dttde ;  for  the  summons  should  have  been  personally  served  (d).  By  until  he' has  had 
the  statute,  the  penalty  is  9,0s,  for  absenting  from  monthly  meet«>  personal  notice 
ings,  or  being  negligent  in  their  office ;   and^  here  are  1 1   ne-  of  his  appoint, 
gleets  charged,  but  only  five  of  them  are  for  absenting  from  ^^^^ 
monthly  meetings  ;  four  more  are  for  absenting  from  other  meet"  W  5Mod.419« 

2B  not  within  the  statute  ;  the  tenth  is,  that  his  maid  refused  to 
e  the  rate-book ;  and  the  eleventh  is,  that  he  refused  to  take 
7i.  $\d.  for  half  a  year's  parish  rate.  —  Sir  Thomas  Abnet 
argaed,  that  here  were  three  appointments,  viz.  18th  Aprils 
Sith  April,  and  26th  April  1738,  by  which  the  justices  nominated 
Harman  and  four  other  persons  for  overseers  of  St.  Clement 
Danes.    On  the  certiorari  they  have  received  two  summonses  and 

< 

(a)  It  is  also  said,  that  the  Court  married  to  an  idiot,  Rex  v.  Upsdale, 

^'U  grant  an  information  against  over*  Mich.  28  G.  3.     Cald.  247.  notis.    But 

«vrt  for  this   offence,    Rex  v.   Sadler,  if  persons  concurring  in  such  conspt- 

Sijer,  2(iO.     Rex  tr.  Tarrant,  4  Burr,  racy  are  of  good  circumstances,  and  in 

SI06.    But  tlie  Court  has  come  to  a  responsible  situations,  the  Court  wiU 

looUitioo,  not  to  grant  informations  grant  an  in/brmaiiont  otlierwise  the  in. 

ia  these  cases,  £.  T.  25  G.  S.  and  there-  jured  parties  must  resort  to  the  ordinar^f 

fore  it  was  refused  against  the  overseers  method  of  indictment,  Cald.  247. 

aod  inhabitants  of  Doncdster,  for  con-  {b)  Rex  v.  Respal,  S  Burr.  1320. 

iptriog  to  prevail  on  a  soldier  to  marry  (c)  It  is  said  S.  C.,    1  Sess.  Cases, 

«pocr  woman  of  their  parish,  then  big  336,  that  the  Court  left  the  defendants 

with  child,  for  the  purpose  of  throwing  to  demur  or  plead  to  it,  as  they  should 

tbfi  burthen    of  maintaining  her  on  think  fit ;  and  S.  C.   1  Stra.  707.  that 

^Bother  parish,  Rex  v.  Compton,  Cald.  on  a  demurrer  to>  this  indictment,  judg- 

246.    It  has  also  been  refused  in  a  very  ment  was  given  for  the  defendant,  be- 

pMs  case,  that  of  a  man  under  duress  cause  it  is  not  an  offence  indictable. 
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a  wairaDt  of  distress ;  but  the  Court  will  not  take  notice  of  then, 
because  they  ought  not  to  have  b^n  returned ;  for   the  Court 
will  never  quash  the  process  of  justices,  but  only  matters  of  judg- 
ment.—  The  Chief  Justice.     We  cannot  take  notice  of  the 
summons  or  the  warrant  of  distress.  —  Hollings.    In  the  warrant 
there  is  an  adjudication^  and  the  Court  will  take  notice  of  thst* 
.—  The  Chief  Justice.  The  consiaeration  is  what  on  one  side  is 
called  a  warrant  of  distress  ;  and  on  the  other  side  an  order  z  if 
it  is  a  warrant  of  distress,  the  Court  cannot  take  notice  of  it,  as 
in  the  case  of  baU  or  recognizance  :  but,  in  my  opinion,  it  appears 
on  the  face  of  it  to  be  an  adjudication^  and  as  much  so  as  an 
order  of  removal ;  for  they  adjudge  the  party  settled,  and  then 
there  is  an  order  for  his  removal.     Now  this  is  a  warrant  of  dis- 
tress, preceded  by  an  adjudication  ;  for  it  recites  the  neglect,  and 
adjudges  that  he  is  guilty  of  them,  and  then  directs  ths  distress. 
It  cannot  be  determined  what  is  an  order  but  by  the  words  of 
adjudication ;  and  taking  it  to  be  an  adjudication,  the  exception 
seems  to  be  very  strong ;  for  it  is,  that  they  adjudge  him  to  be 
guilty  of  the  neglects  at'termentioned.     The  servant's  refusing  the 
rate-book,  and  his  refusing  the  rate,  without  appearing  by  whom 
given,  and  which  are  some  of  the  neglects  of  which  they  adjudge 
him  guilty,  are  certainly  exceptions  to  this  order ;  and  being  con- 
nected  with  others  in  the  order,  I  think,  form  a  strong  objection 
to  it,  —  Page  J.     I  think  the  objection  well  taken,  and  that  the 
orders  should  be  quashed.     The  warrant  is  an  order,  and  the  war- 
rant is  grounded  upon  the  order  which  precedes  it.  —  Pbobtn  J« 
The  only  consideration  is,  as  to  the  fines  levied  by  this  warrant  of 
distress.    This  is  an  adjudication,  for  they  adjudge  the  neglect, 
and  direct  the  distress  ;  and  the  judgment  and  execution  may  be 
in  the  same  instaument,  as  in  orders  of  removal.    Here  are  11 
penalties   for    11    distinct   offences    of  quite  different    natures, 
and  they  ought  to  be  distinctly  levied  for  each  offence ;  but  here 
they  are  comprehended  in  one  judgment,  and  a  gross  sum  directed 
for  the  whole.    If  a  man  be  regularly  appointed,  he  most  have 
notice,  or  he  cannot  be  charged  for  neglect :  as  to  the  maid's  r^ 
fusing  the  book,  and  his  refusing  the  rate,  it  is  not  said  it  was  a 
rate  of  the  parish ;  perhaps  the  person  who  tendered  it  had  no 
authoritv.    This  is  an  order,  and  in  its  nature  void,  and  ought  to 
be  quashed.  —  Chapple  J.     This  is  as  much  an  adjudication  as 
any  that  ever  came  before  the  Court ;  for  the  words  are  **  that 
**  they  adjudge,'*  &c.  I  think  the  adjudication  is  bad  in  every 
respect.    It  is  not  alleged  that  he  has  accepted  the  oflBce,  and  he 
is  to  be  punished  for  what  are  called  neglects :  but  it  seems  to  nie 
tliat  they  are  all  improperly  called  so,  and  here  is  an  entire  judg- 
ment upon  all.    I  am  therefore  of  the  same  opinion  as  to  ihe 
adjudication,  that  it  should  be  quashed.  —  Rule  absolute  for  quash- 
ing the  order  of  adjudication. 
Indictment  lies       377.  Rex  V.  Jones,  M.  T.  14  G.  2.  MSS.  — Three  justices  of 
for  refusing  to    ^^  peace  for  the  county  of  Kent  did,  within  a  month  after  Easier, 

^oT^«  or  ^^^^  ^^^^^  ^"°^*  *"^  *^*'^»  appoint  H.  and  J.,  as  being  sub- 
fordi8o6edience  stantial  householders,  to  be  overseers  of  the  poor  of  Af.  for  the 
to  sn  order  of  year  next  ensuing.  Upon  notice,  J,  obstinately  refused  to  accept 
justices,  or  to  an  the  office,  and  thereupon  was  indicted  upon  ^3  Eliz,  c.  2.  J,  de» 
•ct  of  pwUa-  murred  to  the  indictment,  and  there  was  a  joinder  in  demurrer.— 
"*•"*•  Lee  C.  J.    As  to  the  question,  Whether  an  indictment  lies  upon 
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4S£Uz.  c.  2.  for  an  overseer  refusing  to  accept  the  office?  I  am  s.  c  Stndge, 
of  opinion  it  will.  The  statute  enacts,  that  **  four,  three,  or  two  IM6. 
"  substantial  inhabitants  of  the  parish,  to  be  nominated  by  two  ^  ^^^  ^^*^ 
"jastices  of  the  peace,  shall  be  overseers  of  the  poor."  This  is  Jf  q  STVedit 
the  manner  in  which  this  act  hath  constituted  this  officer ;  and 
then  it  goes  on,  and  directs  particularly  what  are  the  agenda  of 
an  overseer ;  and  then  there  is  a  subsequent  clause  that  directs 
fiurther  acts  to  be  done  by  overseers ;  as  to  meet  monthly  at  the 
dkarch  in  the  afternoon  after  divine  service,  &c.,  and  annexes  the 
peoalty  of  2Qf.  to  every  omission.  If  this  clause  reach  only  to  the 
particular  instances  therein  enumerated,  then  the  refusal  of  such 
affice  of  overseers  is  a  case  that  is  not  provided  against  by  this 
clause  to  undergo  the  penalty  of  20«. ;  for  it  only  extends  to  omis- 
flion  after  the  actual  acceptance  of  the  office.  I  am  of  opinion 
that «/.  may,  and  has  refused  the  office ;  and  though  no  express 
iadictment  is  given  by  this  act  of  parliament  for  a  refusal  of  office, 
yet  J,  will  be  indictable  upon  this  statute,  upon  the  principles  of 
eommon  law,  which  are,  that  every  man  shall  be  indicted  for 
disobeying  a  statute ;  besides,  as  this  is  an  order  of  justices,  he  is 
indicti^le  for  his  disobedience  and  breach  of  that ;  and  there  is  no 
ibundstion  for  the  distinction  between  a  constable  and  an  over- 
seer ;  therefore  judgment  for  the  prosecution. 

37&  Rex  V.  Davisj    M.  T,    28  G.  2.  MSS.  —  The  defendants   OveKoers  in. 
were  indicted  for  not  receiving  a  pauper  sent  to  them  by  order  of  dictable  for  not 
tvo  justices,  and  they  were  found  guilty  upon  their  trial.     A  'w«vingap«u- 
motion  was  made  in  arrest  of  judgment,  as  not  being  an  indictable  k^J!?^^'^'*™ 
BUUter.    But  judgment  was  affirmed;  for  a  power  of  removing  a  tjjg,^  *"*  ''"*' 
IMttiper  being  given  to  two  justices  by  the  13  &  14  Car.  2.  c.  12.  S.C.'sayer,i63. 
the  not  receiving  him  is  a  disobedience  of  that  statute,  for  which 
an  mdictment  will  lie ;  for  whoever  refuses  to  obey  an  act  of  par* 
liament  is  indictable,  unless  another  remedy  is  provided ;  which 
there  is  not  in  this  case,  (a) 

379.  Rex  v.  Tarant^  M,  T.  7  G.  3.  —  The  defendant  was  ov^r-  a  marriage, 
Ker  of  the  poor,  and  the  only  wealthy  man  in  the  parish.     He  though  pro- 
gtve  S/.  to  a  poor  man  of  another  parish  to  marry  a  poor  woman  ^^^^  ^y  ^^e 
•f  the  parish  of  which  he  was  overseer.     A  rule  was  granted  to  ^^^^^  **[^ 
ibow  cause  why  an  information  should  not  go  against  him  for  a  pu'iL>s^of  ^ 
inisdemeanor*      The  defendant  on  showing  cause  admitted  the  diangiag  the 
^ts ;  but  said,  that  the  man  and  woman  had  long  before  intended  settlement  of 
to  marry,  and  that  nothing  prevented  them  from  carrying  their  one  of  the  par- 
intention  into  execution,  but  the  want  of  a  little  money  to  begin  **«»™»"i«i» » 
housekeeping,  which  he  out  of  charity  gave  them.     The  case  of  ^1^.174, 

&x  V.  Edwards  (b)  was  urged  in  behalf  of  defendant.     But  upon  {h)Anie,^\.9'!A, 
three  cases  being  cited  in  point,  Rex  v.  Market  Harborough  (c),  /^n  j  wai.  41.' 
^x  V.  Saie/,  and  Rex  v.  Perrot,   the  Court  expressing  some 
indiTnation  at  the  conduct  of  the  defendant,  and  declaring  that 
they  had  no  doubt  of  his  guilt  from  his  own  account,  unanimously 
niade  the  rule  absolute. 

380.  Rex  V.  Pardy^  T.  T.  7  G.3.  AfSS.  — This  was  a  motion  The  Court  will 

to  quash  an  indictment  which  had  been  found  against  the  de-  not  quash  wi  in- 
dictment 

(a)  It  was  contended,   that  the  in-  that  the  proyision  of  this  statute  only 

wment  would  not  lie,  l)ec&use  the  applied  to  cases  where  the  remoral  was 

3  &  4  W.  &  M.  c.  11.  bad  provided  to  a  place  out  of  tlie  jurisdiction  of 

uother  remedy ;  but  the  Court  said,  the  justices. 
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againtt  ovet-  fendants  for  not  taking  upon  them  the  office  of  OTerseers  of  the 
aeer,  but  dri^  poor.  The  FIRST  OBJECTION  WES,  BecEuse  it  WES  not  stated  hj 
tiw  party  to  his  ^hom  they  were  appointed  overseers,  but  only  **  dehito  modo 
Caldl'^fi.  **  apponit  .•"  and  in  support  of  this  objection  Prigg*8  case  {a)  was 

(a)  Allen  78.     ^'^^^  *  where  an  indictment  against  a  man,  stating  that  iegiiimk 

deetusjuit  headborough  of  such  a  vill,  €^  non  pnestitit  saaramenium 
tuum  before  any  justice  of  peace  to  execute  the  office,  sed  volun- 
tari^  et  obstinate  abstained  from  it,  was  quashed,  because  it  did 
not  appear  havo  he  xvas  chosen  headborough.  The  second  objbc* 
TiON  was.  Because  it  was  a  joint  indictment ;  and  in  this  case  the 
offence  of  one  can  never  be  the  ofience  of  the  other.  —  But  the 
CotfRT  refused  to  quash  the  indictment  for  these  exceptions,  and 
said,  the  party  might  demur  to  it,  if  they  pleased. 

If  on  a  dispute       S81.  Hov>  v.  Keechy  Bedford  Lent  Astizes,  1772 The  plahuiff 

'«"P^''^.»™*®  declared  upon  two  notes  given  him  by  the  defendant ;  by  one  of 
tibe  p^rthe  ^^^^^  *^®  defendant  promised  to  pay  to  the  plaintiff  20^.,  and  by 
ma^  be  refer-  ^®  Other  10^  The  plaintiff  likewise,  in  the  third  and  Jimrtk 
red,  and  in  the  count,  declared  for  50^.  had  and  received  by  defendant  for  the 
mean  time  the  T  use  of  the  plaititiff,  on  the  same  days  on  which  the  notes  were 
overseer  bor-  dated.  The  notes  were  as  follow :  •*  I  promise  to  pay  Richard 
wJ'o^nTt^"  «  Hovo,  or  order,  2(«.  out  of  the  first  levy  which  shall  be  collected 
for  the  relief  of  ''  for  relief  of  the  poor ^  he  having  this  day  advanced  that  sam  to 
the  poor,  and  ^<  me.  Ebenezer  Keech. — Aspleyy  Jan.  22,  1771."  The  second 
make  no  rate  to  note  was  in  these  words  :  "  I  promise  to  pay  Richard  Homy  at 
'^"**""*  J^     "  order,  lOl.  as  above-mentioned,  he  having  this  day  advanced 

eTmM^mover'  "  ^^  *"™  ^^  "^'  ^^  ^^^  ^^^  account.  Ebenezer  Kebch. — 
ituainsthimia  "  Aspley^  Feb.  25,  1771."  These  notes  were  both  written  on  the 
an  action  for  same  piece  of  paper.  The  defendant  pleaded,  that  he  did  not 
money  had  and  undertake  in  the  manner  and  form '  in  which  the  plaintiiT  had 
received  to  his  declared ;  upon  which  issue  was  joined.  At  the  trial  it  was 
"'^'  proved  that  the  note^  were  signed  by  the  defendant,  and  that  he 

had  confessed  that  he  had  received  the  money  from  the  plainUff^ 
aind  it  was  admitted  on  all  hands,  that,  previous  to  the  date  of 
these  notes,  there  had  been  disputes  about  the  poor-rates  of 
Aspletfy  between  the  plaintiff  and  his  tenants  on  one  side,  and  Mr. 
Moore^  a  gentleman  of  considerable  property,  and  several  other  of 
the  parishioners,  on  the  other  side ;  that  the  rates  were  quashed  at 
the  Epiphany  Sessions  1771 ;  and  the  matters  in  dispute  referred 
for  examination  to  two  gentlemen,  by  an  order  of  Sessions ;  and 
at  the  same  time,  to  prevent  the  poor  from  being  without  relief 
while  the  matters  in  dispute  were  under  the  examination  of  the 
referees,  the  plaintiff' Vina  Mr.  Moore  agreed  and  undertook  before 
the  justices  to  advance  money  to  the  defendant,  then  overseer  of 
the  poor,  to  be  applied  solely  to  their  relief;  and  the  platntiC 
accordingly  advanced  the  sum  of  SO^.    The  reference  was  fruitless, 
from  a  disagreement  in  opinion  of  the  referees,  who  made  their 
report  to  the  justices  at  the  Easter  Sessions  in  1771.     The  de- 
fendant continued  in  office  about  six  weeks  after  the  date  of  the 
last  note,  but  did  not  make  any  rate  or  levy  in  that  time,  by 
which  means  the  plaintiff  was  forced  to  bring  this  action  to  recover 
the  money  so  advanced  to  the  defendant. — Mr.  Baron  Adams 
ruled,  that  the  plaintiff  was  clearly  entitled  to  recover  upon  the 
third  and  fourth  counts,  for  money  had  and  received  for  the  pbuik 
tiff's  use.    The  validity  of  the  notes  was  therefore  not  agitated. 
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m  Res  ▼.  BarraU,  M.  T.  21  G.  S*  Dowfl.  449.  — This  was  The  GMirt  wiU 

a^uie  to  show  cause  why  an  informatJon  should  not  be  filed  against  not  gniita»m- 
the  defeodant*  as  one  of  the  overseers  of  the  poor  for  the  borough  -^^"^^^ 
of£.   The  offence  charged  by  the  affidavits  was,  that»  after  the  ^^jfutey 
poor-rate  had  been  signed  by  the  parish-officers,  and  allowed  by  bsTe  committed 
the  justices,  the  defendant  had  altered  it,  by  interlining  an  article  the  imputed 
pf  one  Gearif  for  a  tenement  in  the  borough.    It  appeared  that  offence  iiwd- 
Geaiys  landlord  (since  one  of  the  members  returned  for  the  ^^^^^^^y* 
borough),  had  been  rated  for  this  tenement  for  the  two  preceding 
-  jears,  and  the  prosecutor  swore  that  he  believed  the  alteration 
WW  made  to  serve  election  purposes. — On  the  other  side,  it 
appeared  that  the  defendant  had  the  concurrence  of  the  other 
parish-officers,  and  the  permission  and  approbation  of  the  justices, 

£be  positively  swore  that  he  had  not  acted  with  any  view  to 
tion  purposes.  It  also  appeared  that  there  was  no  vacancy  at 
tbe  time ;  that  the  rates  are  made  at  S.  every  month ;  and  that 
Gtary's  name  had  been  inserted  in  a  subsequent  rate,  which  was 
oade  previous  to  the  election,  and  had  been  suffered  to  remain 
vitbout  any  appeal.  —  Lord  Mansfield  said,  that  in  granting  '^^ 
ioformations,  the  Court  always  looked  to  the  motive ;  that  the  de* 
fendast  had  acted  improperly,  but  with  the  sanction  of  the  nuigis- 
lotes'  approbation,  it  was  very  natural  for  him  to  fall  into  such  a 
auitake,  and  he  denied  positively  having  acted  with  any  view  to 
election  purposes,  which  indeed  the  circumstances  showed  could 
Bot  have  been  answered  by  what  he  had  done  ;  the  crime,  if  any, 
vas  in  the  justices,  and  they  ought  to  have  been  the  objects  of 
|be  application ;  however,  as  the  conduct  of  the  defendant  was 
irregular,  the  Court  would  not  discharge  the  rule  with  costs.  — « 
jtule  dischargecit 

585.  RexY.  Compton^  //.  T.  23  G.  3.  Cald.24£. —  Cockell  moved  Nor  will  tlio 
6r  an  information  against  the  defendants,  overseers  and  inhabitants  Court  grant  an 
of  the  parish  of  D.,  in  the  county  of  F.,  for  conspiring  to  prevail  information 
■pon  a  soldier  to  marry  a  poor  woman  of  their  parish,  then  big  ■«*»»»*  o**'- 
wiih  child,  for  the  purpose  of  throwing  the  burthen  of  her  mainte-  ^rit»g*thJ'i^ar- 
<ttoce  from  themselves  upon  the  township  of  jfiT.,  in  that  county,  in  rbge  of  a 
»hich  township  her  husband,  the  soldier,  was  settled.    The  affida*  pauper  with  a 
'iti  as  stated  by  Cockell,  very  strongly  impeached  the  conduct  of  ^•'«'^  to  burthen 
the  defendanto.  —  Sed  per  Lord  Mansfield  and  the  Court.  ^^^V^*"**' 
Great  inconvenience  has  been  felt  from  the  practice  of  obliging  Watson  i  Wils. 
penoDs  in  low  circumstances  to  show  cause  against  informations,  4i. 
^  to  come  afterwards  before  this  Court  from  perhaps  a  very 
fttnote  part  of  the  country,  and  consequently  at  a  great  expence, 
to  receive  judgment.    To  be  sure  this  appears  to  be  a  very  fit 
(object  for  prosecution;  but  justice  may  effectually  be  done  other- 
wise; and  it  will  be  more  proper  in  all  (a)  such  cases,  to  take  the 

(a)  So,  in  tha  case  of  Rex  ▼.  Staugh-  since  I  sat  here.     Tlie  Court  has  come 

Ecr  and  Bait,   the   overseer    and  the  to  a  resolution  not  to  grant  informa- 

^rchwarden  of  the  parish  of  Si,  Mary  tions  in  these  cases.  1^.  T.  25  G.  3.  1785, 

^oclckurch  Haw  in  the  city  of  London,  Wednesday,  April  20th.      This  appli*> 

>pon  the  motion  of  Sjflvetier,  who  cited  cation  was  also  made  without  effect  in  a 

^  cases  in  Strange  and  other  more  re-  very  gross  case,  that  of  a  man  under 

iCDt  mannacript  authorities,  for  an  in-  a  duress  married  to  an  idiot.  Rex  ▼. 

brmation  against  the  defendants  for  C/jpniiaiffand  ITmiiyOyeneersofthepoor 

nnspirin^  to  marry  a  poor  woman  of  of  the  parish  of  New  Mcesford,  Hanti, 

^'r  parish  to  a  person  in  the  work-  etal\  Upon  the  motion  of  JJrirytf,  M.  T. 

KMise  of  another  parish.  —  BvUerJ,  2S  0.3.  1787.   Monday,  November  26, 

^^  No  such   rule  has  been  granted  per  Atkhurst,  BuUer,  and  Grose,  Js. 
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(a)  See  die  ceae 
of  Rei  o. 
Turner,  lEsp. 
Rep.  S04. 


Cooit  never 
quashes  indict- 
ment for  serious 
ofiences,  but 
upon  the  clear- 
est and  plainest 
grounds.     In 
an  indictment 
for  criminal 
misconduct  to- 
wards the  poor 
a  general  de- 
scription of 
them  without 
setting  out  their 
names  seems 
sufficient. 


(o)  3  Hawk. 
P.  a  367 
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common  remedy,  and  proceed  by  way  of  iiidictmeDt.(a)— Modoa 
denied.  —  The  mayor  and  town-clerk  of  D.  were  included  in  this 
application ;  but  the  Court  thought  the  affidavit  did  not  sufficiently 
reach  them.  If  it  had,  Lord  Mansfield  said,  the  Court  would 
have  granted  the  rule  ap^ainst  them. 

384.  Rex  v.  WetheriU,  E.  T.  24  G.  3.  Cald.  Rep.  432.  — This 
was  an  indictment  against  two  parish-officers  for  keeping   and 
lodging  several  poor  persons  in  a  filthy  unwholesome  roora  with 
the  windows  not  in  a  sufficient  state  of  repair  to  protect  them 
against  the  inclemency  of  the  weather.    It  stated  that  IVeiherUl^ 
late  of  iB,  in  the  borough  of  L.,  in  the  county  of  Y.,  miller,  and 
Steedt  late  of  B.  aforesaid,  yeoman,  on,  &c.  and  continually  after- 
wards until,  &c.  were  and  still  are  overseers  of  the  poor  of  the 
township  of  ^8.,  in  the  borough  aforesaid,  duly  appointed  accor(tiu| 
to  the  laws  and  statutes  of  this  realm,  to  take  care  of  and  provide 
for  the  necessary  relief  of  the  lame,  impotent,  old,  blind,  and 
such  other  among  them  being  poor  and  unable  to  work ;  and  that 
the  said   W.  and   S.,   so  being  such   overseers  as  aforesaid,  in 
the  borough  aforesaid,  and  not  regarding  the. duty  of  their  said 
office  of  overseers  of  the  poor  aforesaid,  did  on,  &c.  and  conti« 
Dually  ^^erwards  until,  &c.,  wrongfully,  &c.,  as  such  overseers  of 
the  poor  aforesaid,  under  a  false  and  malicious  pretence  of  findii^ 
necessary  relief  for  the  lame,  impotent,  old,  blind,  and  such  other 
in  the  township  of  B.  aforesaid,  being  poor  and  unable  to  work, 
lodge,  keep,  and  maintain  several  persons  belonging  to  the  said 
township  of  j5.,  which  were  lame,  impotent,  old,  blind,  being  poor 
and  unable  to  work,  in  the  chamber  of  a  certain  caiteige  in  the 
township  of  B.,  which  chamber  during  all  the  time  aforesaid  was 
not  only  dirty,  &c.,  but  was  also  by  the  want  af  necessary  and 
proper  repairs  of  the  window  therein,  laid  open  and  exposed  to 
the  coldness  and  severity  of  the  weather,  to  the  great  daima^  e£ 
the  said  several  lame,  &c.,  to  the  evil,  &c.  and  against  the  peaces 
&c.  —  On  a  motion  to  quash  this  indictment,  it  was  contended^ 
first.  That  the  names  of  the  several  poor  persons  who  had  "beea 
aggrieved  ought  to  have  been  set  out;  and  secondly.  That  it  was 
not  an  indictable  offence  in  overseers  to  put  poor  people  in  a  dirty 
room ;  that  it  was  the  duty  of  the  paupers  to  clean  their  rooms  z 
and  that  if  the  windows  were  broken,  they  had  a  summary  remedy 
by  application  to  a  magistrate.  —  Ashhurst  J.  It  is  a  settled 
rule,  that  the  Court  will  never  quash  indictments  for  perjury,  nui- 
sances, or  any  serious  misdemeanors ;  but  leave  the  party  to  his 
remedy  by  demurrer,  or  compel  him  to  plead.     The  objections 
here  can  only  be  to  the  form ;  for  the  offence  alleged  is  inbuman- 
ity  and  endangering  the  lives  of  the  poor.  —  Buller  J.  The  role 
laid  down  by  Ashhurst  J.  is  to  be  fqund  in  (a)  Hawkins;  and  the 
Court  will  never  do  otherwise,  except  on  a  clear  and  indisputable 
ground.     And  I  am  by  no  means  disposed  to  think,  that  either  oT 
these  objections  would  prevail  on  demurrer  or  in  arrest  of  judg- 
ment.    The  last  is  abandoned ;  and  it  seems  to  me  that  the  omis- 
sion^ of  the  names  and  numbers  is  not  here  material;  though  in  the 
case  cited,  that  of  a  toll,  which  might  be  exacted  from  all  the 
King's  subjects,  to  know  in  how  many  instances  extortion  bad  bees 
practised,  is  necessary  to  a  just  admeasurement  of  the  punishment: 
but  here,  where  the  abuse  consists  in  lodging  several  poor  of  a 
parish  in  a  filthy  unwholesome  cottage-chamber  without  windows^ 
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tke  Dumben  in  the  chamber  of  a  cottage  cannot  he  very  many ; 
and  the  persons  abased,  the  objects  of  the  charitable  provision  of 
the  law,  are  of  a  particular  denomination,  and,  though  not  indivi- 
joallj  named,  are  rendered  sufficiently  certain :  and  perhaps  (but 
OD  this  I  give  no  opinion)  this  might  be  the  best  way  of  charging 
the  offence.  It  does  not  appear  that  there  is  any  other  room  in 
aoj  other  cottage  in  the  parish  set  apart  for  the  use  of  the  poor ; 
and  the  parish  are  certainly  not  compellable  to  erect  workhouses, 
but  may.  maintain  and  employ  their  poor  at  their  own  homes.  If 
any  thing  can  be  made  of  this  point,  it  is  a  defence  in  evidence  at 
the  trial.  —  Rule  discharged. 

385.  Simmons  v.  Wilmotty  N.  P.  H.  T.  40  G.  3.  S  Esp.  91.—    Pwitbofficm 
This  was  an  action  of  assumpsit,  against  the  defendants,  as  church*  ^^  bound  to 
wardens  and  overseers  of  the  poor  of  the  parish  of  /.,  for  meat,  ^^^  ^  °^^ 
dnnk,  &c.  found  and  given  for  one  Thomas  Shaw.     The  case  in  ^ff  r^rson, 
eridencewas,  that  S.,  who  was  carter  to  a  Mr.  fK.,.  residing  at  not  a  parish  offl- 
Af.  P.  (not  within  the  parish  of  /.),  had  been  thrown  from  the  cer,  take  care  of 
cart,  within  the  parish  of  /.,  and  severely  bruised ;  so  much  so  as  a  person  coming 
to  render  it  unsafe  to  remove  him.     He  was  brought  to  the  plain-  ]]^ri''rion*ai^' 
tiff's  house,  where  he  was  kept  and  attended  for  10  days,  until  he  f^^l^hom  the 
recovered.    For  this,  and  money  paid  to  the  nurse,  &c.  the  pre-  parish  officers 
sent  action  was  brought.  —  Shepherd  stated  it  to  be  a  question  of  would  be  liable 
wy  great  importance,  as  it  was  to  determine,  Whether  a  person,  ^  provide, 
not  a  parish-officer,  who  afforded  relief  to  a  person  under  the.  J^^*"«*J|^® 
pressure  of  immediate  want,  who  came  within  the  description  of  [hem  tfie^" 
casaai  poor,  could  call  upon  the  parish-officers  to  be  reimbursed  pences  incurred 
the  expences  he  might  have  incurred  in  the  necessary  relief  of  on  such  an  oc- 
wch  person?  Before  he  went  into  the  question  of  their  liability  casion. 
ia  point  of  law,  without  any  express  promise,  or  direction  to  take 
ttre  of  the  person  requiring  relief,  he  proved  that  when  S.  was 
brought  to  the  plaintiff's  house,  he  (the  plaintiff)  sent  to  one  of  the 
overseers  to  intprm  him  of  it.     The  overseer  directed  the  person 
who  brought  the  message  to  go  to  the  beadle ;  and  also  aesired 
bim  to  assist  in  taking  care  of  the  man.    It  appeared  that  S» 
was  a  weekly  servant  to  Mr.  W.;  and  that,  after  he  had  reco* 
vered,  the  plaintiff  applied  repeatedly  to  Mr.  fF.,  to  pay  him  for 
the  expences  incurred  in  taking  care  of  S»;  and  sent  him  in  a 
bill  amounting  to  8/.  lBs*6d»:  Mr.  fV.  offered  him  5/.  5«.,  which 
be  refused  to  take ;  and  he  then  applied  to  the  parish-officers,  and 
ttnt  in  a  larger  bill  to  them ;  it  also  appeared,  that  after  the  man 
bad  recovered,  the  vestry  had  made  an  order,  stating,  *'  That  as 
**9in  encouragement   to  humanity*  they  had   ordered    Simmons 
**BL5s.'^  but,  at  the  same  time,  protested  against  their  liability 
''to  reimburse  him  for  the  expences  incurred,   knowing  jS.  to  • 
"  be  a  servant  of  Mr.  W.^  and  conceiving  Mr.  JV,  liable ;  and  that 
^51. 5s.  was  merely  voted  as  a  voluntary  donation,   or  reward 
**  for  his  humanity :"  this  sum  the  plaintiff  also  refused  to  accept, 
uid  brought  his  action  against  the  defendants,  as  parish-officers, 
br  ail  the  expences  incurred.  —  Lord  Eldon.  The  questions  in 
this  case  are,  Ist,  Whether  Simmons j  in  point  of  law,  has  a  demand 
Bgainst  the  parish-officers,  either  from  the  liability  imposed  upon 
them  by  law  to  take  care  of  casual  poor,  or  by  express  agreement; 
and,  2dly,  Whether,  having  such  demand,  he  has  relinquished  it, 
and  bound  himself  to  adhere  to  the  demand  he  first  made  against 
^•»  as  the  master  of  5.  f  The  case  is  new  to  me.    It  has  been 
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decided,  that  if  a  senrant  in  husbandry  has  recmed  relief  ftom 
the  parish^officers,  they  cannot  recover  it  against  the  master,  ai 
not  being  of  that  description  of  servants  for  whom  the  master  it 
bound  to  provide ;  but  that  if  he  was  of  that  description,  the  pa« 
rish -officers  could  recover.  My  Lord  Kenton  has  ruled,  that 
when  a  servant,  Jiving  under  the  roof  of  his  master,  falls  sick,  the 
master  is  liable  for  medicines  provided  for  the  servant,  if  his  ilbess 
has  not  been  the  consequence  of  his  own  misconduct  or  debsach* 
ery.  If  S.  had  been  a  servant  of  that  description,  W,  would 
have  been  liable ;  but  it  does  not  follow  that,  because  fV.  might  be 
liable,  the  parish-officers  are  thereby  excused.  It  comes  to  this 
'  point.  Was  the  person  relieved  within  the  description  of  casual 

poor?  If  he  was,  the  parish-officers  are  bound  to  take  care  of  him: 
a  common  person  would  not ;  but  if  a  common  person  does  take 
care  of  him,  on  the  liability  of  the  parish- officers,  I  think  he  has  a 
right  to  recover  against  them.    With  respect  to  iJie  appKcatioD,  m 
the  first  instance,  to  W»f  the  plaintiff  might  have  reasoned  thus: 
"  I  will  try  to  get  the  money  from  W^  in  order  to  relieve  the 
**  parish."    That  alone  will  not  discharge  the  parish-officers;  there 
must  have  been  some  express  abandonment  of  his  claim  i^oit 
the  plaintifls,  and  an  admission  that  he  would  look  to  W,  alone. 
He  has  acted  imprudently,  perhaps  wrong,  in  sending  in  a  bill  to 
the  parish-officers  larger  than  the  one  he  sent  in  at  first  to  W,; 
and  he  must  be  bound  by  the  first  bill ;  but  even  if  you  shoold 
think    Si.  \Ss.  6d,  too  much,   and  that  5/.  5s,   is  sufficient;  if 
under  all  the  circumstances  and  the  law,  as  I  have  stated  it,  jon 
should  be  of  opinion  that  the  parish-officers  are  liable,  I  think  yoa 
must  give  a  verdict  for   5L  5«.,   notwithstanding  die  order  of 
vestry ;  for  I  do  not  think  the  order  of  vestry,  protesting  agaimt 
their  liability,  and  offiering  it  as  a  voluntary  kindness,  can  be  con- 
sidered as  a  tender  of  so  much. 
Wbere  a  pauper       886.  Lamb  v.  Bunce^  T.  T.  55  G.  3.  4M.  ^  S.  275.  —  Attimjh 
^  ^^  ^^J!^    «^  for  a  surgeon's  bill.     At  the  trial  before  Dallas  J.  the  case  war 
Srod  m  onT     ^"*  •  P^^  ^''  ^  under-carter  to  a  farmer  in  fV.  parish,  met  with 
parish,  and  was  ^^  accident  in  driving  his  master's  team,  by  having  the  waggoo' 
conveyed  to  the  run  over  him,  in  the  parish  of  /f.,  by  which  one  of  his  legs  was 
next  house  in     fractured,  and  he  was  otherwise  bruised.     He  was  immediate!}' 
an  adjoining       conveyed  to  the  nearest  and  most  convenient  house,  which  was  a 
S^fill'ed^^ere'*  P^Wic-house,  situate  in  the  adjoining  parish  of  £.,  and  distant 
and  visited  by'    ^hout  half  a  mile  from  the  spot  where  the  accident  happened, 
the  overseers       S^  not  being  in  a  condition  to  be  removed  to  his  master's,  the 
and  attended  by  plaintiff,  who  was  a  surgeon,  and  generally  employed  to  attend 
**"«  •"'K«<*|\      the  poor  of  £.,  was  sent  for,  but  it  did  not  appear  by  whom,  and 
Ae  pJlJSh  TO^    he  attended  him  daily  from  that  time  for  upwards  of  two  months, 
with  the  knwi^'  ^^^  ""**'  -^^  ^covered.     During  the  period  of  his  attendance  the 
ledge  of  the       defendant,  who  was  the  overseer  of  £.,  frequently  visited  5.,  bxA 
overseer :  knew  that  he,  the  plaintiff,  attended  him,  and,  when  S.  was  fit  to  be 

Held,  that  the  removed,  took  him  in  a  cart  to  his  master's,  at  fV.  S.  was  not  a 
h!l!^umpdt  parishioner  of  E.  There  was  evidence  that  the  plaintiffs  charges 
against  the  ^^^^  ***c^  ^  are  usually  termed  pauper  charges.  It  was  objected 
oveneer  for  the  for  the  defendant,  as  if  this  were  a  question  between  the  two 
expences  of  the  parishes  of  E.  and  i/.,  which  of  the  two  was  liable ;  that  by  la* 
cure,  for  there  tjjg  parish  in  which  the  accident  happens  to  a  pauper  is  boui»d 
obUgado^^  to  sustain  the  expences  of  his  cure,  and  not  the  parish  into  which 
against  the         he  is  coitveyed  from  necessity.    To  which  it  was  answered,  fhat 
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the  parish  in  which  he  is  from  necessity  found  sick,  from  the  con-  pariah 
lequences  of  the  accident,  is,  in  effect,  the  parish  nvhere  the  acci-  the  accident 
dent  happens ;  and  as   this  was  said  to  be  a  new  question,  the  bAPP«n«d  to 
learned  judge  directed  a  verdict  for  the  plaintiff,  giving  the  de-  ?^Jc     luidtha 
fendant  leave  to  move  for  a  nonsuit.  —  Lord  Ellenborouoh  C.J.  orerMen 
The  pauper  was  to  be  considered  as  casual  poor ;  wherever  his  knowing  of, 
infirm  and  indigent  body  was  found,  to  have  his  necessities  pro-  and  not  repu- 
Tided  for  by  them,     lliat  was  the  parish  of  £.,  and  I  consider  dating  the  »ur- 
that,  when  the  parish  officer  visited  the  pauper,  according  to'  his  §^*"*  *  attwi- 
duty,  and  knew  that  the  plaintiff,  who  was  generally  employed  for  equivalent  to  • 
the  poor,  was  in  attendance  upon  him,  and  did  not  repudiate  his  request, 
attendance,  he  in  effect  commanded  it.     It  cannot  be  a  matter  of 
dispute,  in  point  of  law,  and  1  could  wish  it  were  so  understood, 
that,  where  time  is  not  afforded  for  procuring  an  order  of  justices, 
the  law  raises  an  obligation  against  the  parish  where  the  pauper 
liei  sick,  as  casual  poor,  to  look  to  the  supply  of  his  necessities ;. 
aiHi  if  the  parish  officer  stands  by  and  sees  that  obligation  per- 
fonned  by  those  who  are  fit  and  competient  to  perform  it,  and  aoes 
not  object,  the  law  will  raise  a  promise  on  his  part  to  pay  for  the 
performance.     Mr.  Shepherd  has  argued  that  a  moral  obligation  is 
not  sufficient  to  raise  an.  implied  promise  to  a  third  person,  but  I 
think  this  case  is  out  of  that  objection,  because  the  defendant,  by 
not  repudiating  the  plaintiff's  attendance,  did  that  which  is  equi- 
valent to  a  previous  request.     As  to  the  objection,  that  the  parish 
of  H,  was  the  place  where  the  accident  and  injury  arose»  there  is 
BO  pretence  for  saying,  that  there  is  an  exclusive  liability  attach- 
iog  to  the  parish  upon  that  account :  there  is  no  reason  for  con- 
necting the  place  where  the  accident  happened  with  the  liability. — 
Ik  Blanc  j.  There  is  no  doubt  that  if  the  parish  officers  had  sent 
&r  the  plaintiff  to  attend  the  pauper,  he  would  have  been  bound 
10  to  do ;  for  here  the  plaintiff  was  in  the  habit  of  attending  the 
jttiah  poor,  therefore  he  was  not  a  stranger,  but  a  person  pomted 
out  by  the  pariah  as  the  person  to  attend  to  this  duty.     He  does 
attend,  and  thia  with  a  full  knowledge  of  the  parish  officer,  who 
ioes  not  make  any  objection  on  his  part ;  consequently  the  parish 
officer  must  be  taken  to  have  assented  to  it.     Therefore  there  is 
j|uite  sufficient  to  raise  the  presumption  of  a  previous  request* 
^EB  CURIAM.  —  Rule  discharged. 

887.   Groome  v.  Forrester^    T,  T.  56  G.  3.  5M.  4r5.  314. —  A  conviction  bj 
rreipass  for  assault  and  false  imprisonment  against  the  defendants,  two  justices 
Qitices  of  the  peace  for  the  town  and  liberties  of  fT.,  in  the  under  statute 
»uaty  of  5.— Plea  not  guilty.     At  the  trial  before  Holroyd  J.,  17G.2.  c.38. 
here  was  a  verdict  for  the  plaintiff,  damages  51.,  with  liberty  to  pi^nt^^^e 
be  defendants  to  move  to  enter  a  nonsuit.    A  rule  nisi  for  this  overseers  of  a 
urpose  having  been  obtained,  Taunton  was  heard  against  the  parish  against 
iiie  on  a  former  day  in  this  term,  and  Jervis  in  support  of  it.—  the  late  over- 
'«r.  adv,  vulL  —  Lord  Ellenbo rough  C.  J.     This  was  a  motion  »«^ft>f»je^u«ng 
5 set  aside  a  verdict  against  the  defendants,  justices  of  the  peace  J^  ddh^rovef 
>r  the  town  and  liberties  of  fV.,  in  the  county  of  S.,  in  an  action  to  them  a  cer- 
>T  false  imprisonment,  and  to  enter  a  nonsuit.    The  imprisonment  tain  book  be- 
omplained  of,  was  the  commitment  of  the  plaintiff  to  the  common  longing  to  the 
»ol  at  S^reu>s(mry,  under  the  warrant  of  the  defendants  as  magis-  ^'^J^^j!^' 
tttes,  founded  upon  a  conviction  of  the  plaintiff  as  late  overseer  j^^-^^  ^^Jf 
r  the  parish  of  Broselei^,  in  that  county  ;  which  conviqtion  was  yicting'him  of 
^  before  the  defendants  under  the  17  G.  2.  c.38.,  against  the  clie  said  offence, 
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and  ■djudging 
that  he  should 
be  oommitted 
to  the  common 
gaol,  to  be 
■afely  kept 
until  he  t/umld 
have  yielded  up 
aH  and  every 
the  books  con- 
ceming  hi*  mid 
<(ffice  tfooer^ 
seer  belonging 
to  the  pariahf 
was  held  void 
as  to  the  adju- 
dication respect- 
ing the  impri- 
sonment for 
excess,  the 
same  extending 
beyond  wliat 
was  previously 
required  of  the 
person  convict- 
ed, and  a  war- 
rant of  com- 
mitment found- 
ed  on  this  con- 
viction, and 
directing  the 
gaoler  to  keep 
him  in  the 
terms  of  the 
adjudication, 
was  also  holden 
void  m  toto,  for 
which  trespasa 
and  false  im- 
prisonment 
would  lie 
against  the 
justices, 
although  the 
conviction  had 
not  been 
quashed. 
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plaiatifpy  for  not  deltvering  over  to  the  aucceeding  overseen  of  tbe 
parish  a  certain  book  belonging  to  the  parish  cidied  The  Baxittdjf 
Ledger y  in  breach  of  his  duty  under  that  statute,  which  required 
him  to  deliver  over  all  such  sums  of  money,  goods,  chattels,  and 
other  things,  as  should  be  in  his  hands,  to  such  succeeding  over*  , 
seers.    In  case  of  his  refusal  or  neglect  so  to  do,  the  statute  (a) 
authorizes  two  or  more  justices  of  the  peace  to  commit  him  te  the 
common  gaol,  until  he  shall  have  paid  and  yielded  up  such  moniei, 
goods,  chattels,  and  other  things  in  his  bands.    The  conviction,  as 
(kt  as  relates  to  the  withholding  of  the  particular  book  in  quettioDf 
the  offence  charged  in  the  information,  is  correct.    After  findiag 
him  guilty  thereof,  it  proceeds  to  adjudge  that  Thomat  Gnome 
(the  plaintiff  and  late  overseer,)  for  his  offence  aforesaid,  (that  is 
m  not  delivering  over  the  particular  book.  The  Bastardy  Ledger^ 
be  forthwith  committed  to  the  common  gaol  at  Shrewiuryt  to  be 
safely  kept  "  until  he  shall  have  yielded  up  all  and  every  the 
**  books  concerning  his  said  office  of  overseer  belonging  to  the  M 
"  parish/'      That  is*  the  adjudication  and  the  warrant  of  commit- 
ment follow  the  adjudication,  and  of  course  directed  the  gaoler  to 
keep  G.  until  he  should  have  yielded  up  all  and  every  the  boob 
concerning  his  office  of  overseer ;  thereby,  in  effect,  casting  upM 
the  gaoler  the  function  of  inquiring  and  determining  what  were 
**  all  and  every  the  books  concerning  the  office  of  overseer,"  upoa 
the  yielding  up  of  which  the  gaoler  was  to  discharge  his  prisoQer, 
instead  of  requiring  the  gaoler  to  detain  his  prisoner  (as  it  shoold 
have  done)  until  he  should  have  yielded  up  the  particular  book 
specified  and  described  in  the  information,  and  for  the  non-deliveiy 
of  which  he  was  convicted.     Such  a  commitment  was  certaiolj 
not  authorized  either  by  the  letter  or  the  spirit  of  the  act  of  par- 
liament, and  subjected  the  prisoner  to  the  risk  of  an  impriaonmeot 
for  an  indefinite  period,  viz.  until  he  had  complied  with  a  cooditioB 
of  greater  extent  than  was  imposed  by  the  act  of  parliament,  aol 
where  the  gaoler,  who  should  have  to  detain  him  imder  the  war* 
rant,  had  no  adequate  means  of  judging  whether  his  prisoner 
should  have,  in  fact,  complied  with  the  terms  of  such  conditioQi 
and,  of  course,  whether  he  was  entitled  to  be  discharged  or  not 
This,  it  will  be  observed,  is  a  conviction  and  commitment  on  the 
ground  of  a  supposed  contumacy,  but  the  defendant  could  hare 
been  guilty  of  no  contumacy  in  respect  of  the  non-delivery  of  any 
book  or  thing  than  that  book  which  alone  he  had  been  required  to 
deliver,  viz.  The  Bastardy  Ledger.     The  conviction  and  commitp 
ment,  therefore,  in  respect  of  a  supposed  contumacy  to  any  greats 
extent  than  that  in  which  obedience  had  been  previously  require! 
from  him,  must  of  course  be  unfounded.     Previously  to  commit^ 
ment  for  refusing  to  do  a  thing,  there  must  have  been  a  chaise 
and  proof,  and  the  party  cannot  be  committed  "  until  he  does 
''  something  "  which  is  not  charged  and  proved  upon  him,  that  be 
has  previously  refused  to  do.     Assuming  that  the  warrant  is  ia 
this  respect  illegal  and  void,  the  question  is.  Whether  it  be  there- 
fore void  in  totof  and  if  it  be,  Whether  the  defendants,  as  commil- 
in^  magistrates,  are  liable  to  an  action  of  trespass  and  false  im- 
prisonment for  having  committed  the  plaintiff  thereupon  ?  An! 
that  it  is  void  in  toto, .  the  case  of  Miltoard  v.  Coffin  (b),  ia  ^ 
.authority.   There  Gould  J.,  in  the  absence  o(De  Grey  Cm  J*?  seid, 


SSCT.  20  LIABlLtTtSS  Of  OVBftSBMft',  19C.  dO^l 

^  It  tsfdr^and  candidlj  conceded,  that  if  one  of  the  rate«  b9  flWfa!, 

^  tbe  whole  warrant  is  bad»  and  I  take  the  first  to  be  illegal  for  as- 

^  aesaing  the  plaintiff  beyond  the  extent  of  his  occupation.  All  that 

^  related  to  the  assessment  of  lands  not  in  the  occupation  of  the 

**  plaintiff,  wwc&rmnnonjudicef  the  justices  therein  exceeded  their 

^  jurisdiction  and  their  determination  is  a  nullity/'    In  2d  Inst,  59. 

diere  are  to  be  found  several  good  rules  in  respect  to  commitmeatSy 

tbe  fifth  of  which  is^  **  Tbe  warrant  or  miitimus  containing  a  kw- 

**  fal  cause,  ought  to  have  a  lawful  conclusion,  viz.  and  him  safely 

**  to  keep  until  he  be  d^ivered  by  law,  Ac.  and  not  until  the  party 

*^  committing  doth  ftirther  order."    Likewise,  in  9d  Jtut,  591.  there 

it  a  Girther  rule :  "  Now,  as  the  mHtimus  roust  contain  the  cause, 

'*  fto  th^  conclusion  must  be  according  to  law,  via.  the  prisoner 

**  safely  to  keep  until  he  shall  be  delivered  by  due  order  of  law, 

^  and  not  until  he  that  made  it  shall  give  other  order^  or  the  like."  ^  . 

Tbe  case  of  The  Mayor  and  Churehnardem  of  Norikampionf 

Carth.  152.,  is  a  leading  case  upon  the  proper  fbrm  of  conclusion 

of  a  commitment,  until  a  particular  act  should  be  done  by  the 

party  committed.     That  case  w*as  thus.  —  The  mayor  of  Niyrih- 

amnion  committed   the  churchwardens  for  refusing  to  account 

berore  him,  and  the  warrant  of  commitment  concluded  in  tbe 

common  form,  via.  *'  until  they  be  duly  discharged  according  to 

^'  law ;"  and  all  this  appearing  upon  the  return  to  a  habeas  corpus, 

the  Court  held  the  commitment  void,  because  the  warrant  ought 

to  have  been  thus  concluded,  viz.  there  to  remain  until  he  shall 

account,  as  the  statute  43  Eliz.  o,  9.  doth  appoint.      And  the 

difference  is,  where  a  man  is  committed  as  a  criminal  and  where 

only  for  contumacy  (as  in  this  case)  in  refusing  to  do  a  thing 

required,  Ae. ;  for  m  the  first  case,  the  commitment  must  be  until 

discharged  according  to  law,  but  in  the  latter  until  he  comply  and 

perform  the  thing  required,  for  in  that  case  he  shall  not  fie  till 

a  Sessions,  but  shall  be  discharged  upon  the  performance  of  his 

duty.     Wherefore  the  churchwardens  were  discharged  by  rule  of 

Court.  —  Bracy's  case  is  an  authority  to  the  same  effect,  it  is 

reported  in  5  Mod,  S08.,  1  Salk,  S48.,  1  Ld.  Ra^m,  99. ;  and  also 

in  the  margin  of  Carthew  153.  from  which  I  cite  it.     One  Braey 

was  committed  by  commissioners  of  the  statute  of  bankrupts  for 

refusing  to  answer,  and  they  concluded  their  warrant,  that  he  be 

committed  to  prison,  there  to  remain  ^<  until  he  conform  himself 

**  to  our  authority,  and  be  thence  delivered  by  doe  course  of  law ;" 

and  upon  the  return  of  a  habeas  corpus  he  was  discharged,  because 

this  conclusion  was  not  pursuant  to  the  statute  of  bankrupts,  and 

-the  mayor  of  Norihamptono  ?ase  was  cited  for  an  authority.     In 

Xrord  Raymond's  report  it  is  laid  down,  that  if  he  had  been  com- 

mftted  «  until  he  should  conform  to  their  authority,'*  in  the  special 

matter,  it  had  been  good.     And  of  that  opinion  was  Lord  Hok; 

-and  he  said  that  the  word  •*  submit"  (which  is  the  word  in  the 

statute,  and  not  **  conform,")  does  not  n(iean  an  act  of  humble 

submission,  |jut  only  to  make  answer  to  the  question  proposed. 

In  Salkeld^s^  report,  the  Court  held  the  word  "  conform,"  instead 

of  the  word'  *•  submit,"  to  be  well  enough,  because  it  was  of  th^ 

same  sense ;  -  l^t  because  the  commissioners  had  other  authorities 

t)esides  Jhat  pf  Oxamihing,  and  it  did  not  appear  but  that  it  might 

require  a  submisp'on   **>*  *^"™  ^"  ^^^"^  respects,  and  fbr  that  all 

I>owe«  giVeo  \r,  restraint  0^)1^^  >»«»^  ^  •^"^^^'y  pursued  i  and 

yof.  r,  a  » 
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Itt'tlm  eiise  tbey  li&d  but  a  apeciBl  authocity,  aad  OMst  iidl  eitoeed 
ity  they  held  the  reicum  naught.     Yasl^*s  oese,  Cartk,^Ln$ 
**  a  commitment  hy  the  secretary  of  state  under  the  stst.  $SEiUtt 
**  for  recusing  to  answer  whether  he  wias  a  Jesuit,"  &c. ;  and  oo  s 
habeas  carpus  he  prayed  to  be  bailed.     The  eKoeptioD  to  the 
^conmiitment  was,  that  the  oonclasion  thereof  was,  *'  then  to 
"  remain  until  he  shall  be  from  thence  dischavged  by  due  oonne 
**  of  law;"  when  the  words  of  the  statafte  arct  *'  until  heshaU 
**  answer  to  the  questions/'  and  therefore  the  commitmeot  ought 
-to  be  special  according  to  the  statute ;  and  the  churcbwaideDt  of 
Novihampt9n*B  case  was  cited  and  relied  on,  and  for  that  objecdon 
the  Court  held  the  commitment  ill.     Other  cases  might  be  cite! 
so  the  same  effect,  such  as  Res  v.  Hallf  Cowp.60»  -The  foregoinK 
cases  are  cases  of  discharge  from  commitment  oo  the  grouod  of  la 
iUegnlity  apparent  on. the  face  of  the  warrant.    The  two  foUowiog 
,eases,  BaUmn  and  Wife  v.  Blackmoref  1  Burr.  595.,  aod  Cr^ 
.V.  Durden^  Gamp.  640.  establish,  that  in  such  case,  that  U,  of 
•warrants  illegal  upon  the  faoe  of  them  for  an  excess  of  jurisdictioo 
•in  the  magistrate,  trespass  is  maintainable  against  the  coouBittiog 
magistrate,  and  this  was  held  in  the  latter  case^  althougb  the 
45onviction  had  not  been  quashed.    In  Baldwin  and  W^  y,Blad' 
•  mtarSf  a  warrant  to  commit  the  wife  as  an  idle  and  disovdedy  per- 
son for  returning  with  her  husband  to  the  parish  from  whence 
remo¥ed  without  a  certificate,  was  holden  to  be  void,,  and  that. 
trespass  lay  for  the  imprisonment  under  it.  So,  where  the  wanant 
ought  to  be  to  imprison  for  a  month,  and  it  is  until  diicbarged  bj 
due  course  of  law.     Crepps  v.  Durden,  Cowp.  640.,  waaacoa«C' 
tion  in  four  penalties  for  exercising  his  ordinary  calling  of  a  bakef 
on  a  Sunday*    As  there  can  be  but  one  offence  on  the  sasaed^t 
it  was  held  an  excevs  of  jurisdiction,  for  which  an  action  wosld 
lie  before  the  convictions  were  quashed.    There  the  questMW  iv* 
mediately  before  the  Court  was,  Whether  an  objection  could  be 
made  to  the  legality  of  a  conviction  before  it  was  quashed?  aod<^ 
was  held  that  it  might.    Upon  these  authorities,  and  the  reasoo  of 
the  thing,  we  are  obliged  to  pronounce  that  the  commitment  made 
in  pursuance  of  the  said  adjudication,  in  this  case,  as  well  ss  the 
adjudication  itself,  in  respect  to  the  imprisonment  beioff  in  » 
particular  a  clear  excess  of  jurisdiction,  was  not  warrantea  by  lav» 
and  that  the  imprisonment  thereunder  was  a  trespass  in  tbe  cooi- 
mitting  magistrates,  for  which  this  action  is  maintainable,  which 
we  cuinot  but  regret,  as  the  facts  of  the  case  would  have  aatbo^ 
rized  a  commitment,  if  the  warrant  had  been  framed  in  a.iP^^i^ 
conformable  to  the  powers  of  the  magistrates  under  tbe  statute. 
The  consequence  is,  Uiat  the  rule  nisi  for  setting  aside  the  verdict 
must  be  discharged. 
Where  a  pauper       388.  Winf^^.  MiU,   Af.  T.   58  G.  3.   1  B.  Sf  -4. 104.  —  Acti» 
residiog  m  the     for  work  and  labour  as  a  surgeon  and  apothecary.     Plea,  geneial 
parUi  of  A,  re-  jggue.     At  the  trial  before  Holrayd  J.  it  appeared,  that  the  de- 
uTni^  a  wSl     ^^ndant  was  overseer  for  the  parish  of  S.,  and  that  this  action  wsi 
aUoinmcTfrom    brought  by  the  plaintiff  to  recover  the  amount  charged  in  his  hi« 
the  pariih  of  B^  £or  professional  attendance  on   one  R*  a  pauper,  who  duriog 
where  he  was  .    \%  months'  illness  (induced  not  by  any  accident,  .but  by  graduil 
settled :  Held,    <lecay)  received  a  weekly  allowance  of  4s.  from  the  parish  <^f  A 
tt^^wT"    which. was  the  place  of  his  settlement,  but  during  the  wMe » 
Abraded  the       the  plaintiff's  attendance  on  him  he  was  actually  resident  is  tbe 
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pariih  oi  £lf  where  he  died.    After  this  the  defend^^t  desired  pauper  may 
tbe  plaintiff  to  make  out  his  bill  to  the  overseers  of  W.  partsb,  "^*^^ 
ind  Baid»  that  he  should-  be  paid)  and  upon  these  facts  a  verdict  ammiiitofhk 
v»  found  for  the 'plaintiffs  —  Lord  £x.lbnboR017GH  C.  J.     In  biu  against  the 
tli»  case  both  the  legal  and  mora)  obligation  obtain.    The  pari«h  oveneen  of  B, 
of  IF.  have,  by  their  weekly  allowance  admitted,  that  they  were  ^^  ezpicMly 
kowd  to  provide  for  the  pau(ker,  and  the  defendant,  one  of  the  P^nuwdto  pay 
ofoveers,  after  the  paii|>er's  death,  expressly  desired  the  plaintiff       """^ 
to  lend  his  bill^  made  out  to  the  overseers,  and  promises  that  he 
ihail  be  paid.    The  case  of  WaUon  v.  Turner  {a)  is  decisive  on  ip)  ^"1*  ^  ^^ 
the  subject,  and  I  have  ho  doubt  that  the  plaintiff  i»  entitled  ^^^*  ^^'^^  ^^^ 
to  recover. «-  Baituet  J.   I  am  of  the  same  opinion.    If  the  pay- 
neat  of  4f.  fer  week  had  not  been  paid  by  the  parish  officers 
«f  Wi,  jB»  parish  would  have  removed  the  pauper  to  the  place  of 
\m  aettlanent^  and,  in  that  case,   the  iiormer  parish  must  uan 
tebtedly  have  provided  lm»  mediaal  attendance.    The  eonduot 
•f  cise  defendant^  as  the  overseer  of  fV*  amounts,  to  an  aoknow* 
kdgment:  on  hie  part,  that  the  plaintiff  had  attended  at  the  de* 
ftodasit'a  wish,  and  upon  his  responsibility.    I  therefore  think 
ifaat  tF.,  and  not  E,^  was  bound  to  maintaiA  tbe  pauper,  and  that 
the  promise  made  after  his  death  is  founded  on  a  legal  as  well,  as 
iSM>T«l  eonaideration,  and,  therefore,  afords  a  good  ground  of 
a^tni.  -*-  Abbott  and  HoLRom  Js*  concurred.  —  Rule  refused* 

389.  JProcior  v.  Manmaring,  M.  T.  60  6.  S.  S  B.  Sf  A.  145.—  The  steutte 
fiebt  for  penakiea  under  &S  G.  S.  c.  1S7.  k  6*    The  first  count  <>f  ^5  a  s.  c  137. 
Ihe  ileclasation  stated,  that  the  defendant  was  duly  appointed  y^J'^f^^?' 
treraeer  for  the  borough  of  X.,  and  that,   during  the  time  he  wardew^^" 
Mdned    such   appointment,  as  aforesaid,   he  did^    in  his  own  oveneenftom 
vine,  provide,  famish,  and  supply,  for  bis  own  profit,  certain  supplying  the 
Mods  for  the  support  and  maintenance  of  the  poor  of  the  said  workhoiue,  or 
iBEeagh.    The  other  counts  varied  the  statement' of  d^ndant'a  *ke  poor  of  the 
lilnlity.    Plea,  genend  issue.     At  the  trial  before  Richarth&n  J.  S!?7aS^^ 
Aere  were  several  charges  made  against  the  defendant,  which  fore,* where  an 
tocctred  an  answer  in  fact.     But  there  was  one  wholly  uncoik*  overseer,  leceiv- 
Hadieted  in  evidence.     4*  ^'t  &  pauper  of  the  borough,  was  in  ing  an  order  finr- 
Ihe  habit  of  receiving  Ss^G(L  per  week  relief;  and  it  was  proved,  ^if^^^^^ 
lat  the  defendant,  who  kept  a  chandler's  shop,  paid  her  allow-  vidual  Muper' 
ince  on  several  occasions,  partly  with  goods  from  his  shop,  and  paid  j.  s.  part 
partly  in  money.     The  learned  judge  told  the  jury,  that,  in  bia  in  money,  and, 
ipinion,  the  act  was  intended  to  prohibit  overseers  from  supply-  ^X  the  consent 

Iff  the  parish  generally ;  or  perhaps  it  might  include  a  case  where  P^^*  ^  8^*^ 
"  *^,jY  x-jx-..!  4.*  J      1.^1-     her  the  remain- 

\  pauper  had  been  constrmned  to  take  a  part  m  goods,  but  he  ^^  ^^  1^ 

^  it  to  them  to  say,  whether  or  not  this  had  been  consented  to  from  hk  shop ; 
•olantarily  by  the  pauper ;  teiliog  them,  that,  if  that  were  so,  Held,  Uiat  he 
e  was  of  opinion,  that  it  was  clearly  not  within  the  act  of  par-  ^^  »«*  liable 
ament.    The  jury  were  of  opinion,  that  the  pauper  had  volun-  ^^^^'^^^ 
irily  consented  to  take  part  in  goods  and  part  in  money,  and  Zo,^  ^'^ 
iNiifed  a  verdict  for  the  defendant.  —  Abbott  C.  J.    This  being  a  act. 
enal  clause  in  thb  act  of  parliament,  most  not  be  esCtended  by  And  see  Steel 
oostruction,  and  though  there  may  be  cases  suggested,  falling  *'*  J*^'^ 
ithin  the  mischief  intended  to  be  prevented  by  the  legialatttre^  ^  ''*  ^  ^'  ^* 
cc,  if  they  have  not  used  propf^r  words^  so  as  to  include  them 
rithin  the  prohibiticm,  it  is  not  competent  for  the  Court  to  ex- 
end  tbe  act  of  parliament  to  them  by  construction.    Now  the 
wrda  are,  **  That  no  churchwarden  or  overseer  8haU»  under  the 
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«  pain  of  forfeiting  lOCV.,  either  in  his  own  name,  or  in  ilie  lune 
<<  of  any  other  person,  provide,  furnish,  or  supply,  for  his  own. 
**  profit,  any  goods  for  the  use  of  any  workhouse,  or  otherwise, 
^  for  tb^  support  and  maintenance  of  the  poor  in  any  psriiii, 
<<  &c.  for  which  he  shall  be  appointed  overseer,  during  the  time 
**  of  his  appointment ;  nor  be  concerned,  directly  or  mdtrectlj, 
*<  in  furnishing  or  supplying  the  same,  or  in  any  contract  relat* 
<*  ing  thereto."     Now  it  appears  from  the  expression  "  for  the 
^  use  of  any  workhouse,"  and  afterwards  from  that  of  "  the  sop- 
''  port  ai  the  poor,"  that  the  poor  generally,  and  not  indifidoBli 
of  that  class,  are  intended  to  be  included  within  those  vords. 
An  overseer,  -therefbre,  cannot  contract  for  the  workhooie,  dot 
can  he,  if  there  should  be  an  inclement  season,  during  vhicb  it 
might  be  considered  desirable  to  furnish  a  general  supply  of  eoab 
or  blankets  to  the  poor,  be  the  person  to  furnish  suco  artideito 
'    the  parish.     The  exception  seems  to  me  to  fortify  this  fiew  of 
the  case,  by  which  two  justices  are  authorized,  in  case  no  penoa 
can  be  found  within  a  convenient  distance  competent  to  undertake 
the  supply  of  such  articles  for  such  workhouse  for  theuie^tke 
poor  iherey  by  certificate,  to  permit  an  overseer  to  eontraet  lad 
agree  for  such  supply.     So  that  it  seems  to  have  been  the  in* 
tention  of  the  leeislature,  only  to  prohibit  overseers  from  beiof 
contractors  for  the  general  supply  of  the  poor ;  and  the  worn 
**  there  "  distinctly  shows,  that  this  part  ot  the  clause  is  sppli- 
cable  only  to  the  poor  who  are  in  the  workhouse.  '  This,  thtfe* 
foroi  narrows  the  construction  of  the  previous  part  of  the  dsuie. 
I  think,  therefore,  that  the  case  which  was  proved  does  pot  &H 
within  the  act  of  parliament.     It  would  have  been  very  easy  for 
the  legislature,  had  they  so  intended  it,  to  have  said,  that  it  thooM 
not  be  lawful  for  an  overseer  to  deliver  to  any  pauper  artideiia 
lieu  of  money  ordered  for  relief,  but  they  have  not  so  ezpreoed 
themselves.    Ir  am,  therefore,  of  opinion,  that  there  should  be  bo 
rule  granted  in  this  case. — Batlsy  J.  I  am  of  the  same  opimoai 
The  object  of  the  act  was,  to  prevent  imposition  upon  the  ptriA 
by  the  overseers.    If,  therefore,  goods  are  required  for  the  ptriA 
workhouse,  or  if  any  other  general  supply  for  the  poor  is  wantedi 
the  overseer  is  not  to  furnish  that  supply ;  but  it  seems  to  n^' 
these  are  the  only  cases  contemplated  by  the  act.    Where  t 
pauper  carries  an  order  for  relief  to  the  overseer,  he  has  a  rigiit 
to  demand  it  in  money ;  and,  in  case  of  refusal,  has  a  syiea^ 
remedy,  by  complaint  to  the  justice  who  made  the  order,    if  ^ 
conduct  of  the  overseer  in  selling  the  articles  be  oppressive,  thi 
justice  may  punish  him  for  it;  but,  if  the  overseer  be  absolotelf 
prohibited  from  selling,  it  might  be  a  hardship  upon  the  paop^* 
For  there  being  no  words  distinguishing  the  case  of  money  laid 
our  by  the  pauper  after  full  payment  by  the  overseer,  from  M 
of  a  payment  partly  in  goods  and  partly  in  money,  a  paopf' 
might  be  compelled,  in  case  the  overseer  kept  the  only  shop  it 
the  village  where  the  articles  were  supplied,  to  go  to  a  very  in* 
convenient  distance,  for  the  purpose  of  purchasing  them  from 
some  one  else.  -*  Holrotd  J.     However  desirable  it  may,  ptf^ 
haps  be,  to  prevent  the  mischief  attending  such  cases  bm  the 
present,  ^et  we  cannot  extend  a  penal  statute  so  as  to  brii^^  thii 
case  withm  it.    The  words  of  the  statute  appear  to  me  appKciMB 
only  to  a  general  supply  of  the  poor  by  the*  parish  offcera.   A" 
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therefore,  does  not  fall  within  the  act*-* Best  J.  concurred. 
-^Rule  refused. 

S90.  Rex  V.  Woodman,  E.  T.  2  G.  4.   ^B.Sr  A.  507.  —  The  A  lekct  wtttrj 
parish  of  M*  consists  of  several  separate  and  distinct  townshipsi  ^'^  ^  manage- 
cach  of  which  has  its  own  overseers,  and  maintains  its  own  poor.  "^V'^^ 
One   of  them  is  the  town  of  Af.     Beyond  the  period  of  living  exSdng  by^- 
meoDory,  the  church  and  parish  affairs  of  the  parish  of  M.  have  oent  custom, 
been   nsanaged  by  a  select  vestry,  consisting  of  ^  persons,  of  cannot  elect 
whom  16  have  been  taken  from  the  inhabitants  of  the  town  of  M.,  ^^^^  "^^^ 
and  the  remaining  eight  from  the  farmers  in  the  country  parts  of  ^""^  '^  ^oT 
the  parish.    The  inhabitants  constituting  the  select  vestry  have  ^]!!Sor^^hin 
generally  continued  in  office  for  life,  unless  they  happened  to  leave  the  59G.S. 
the  pariah  or  decline  to  serve.    In  case  of  vacancy,  the  place  of  c  12. 
a  tovrn'a  member  has  been  usually  filled  up  by  the  remaining  15 
belongiog  to  the  town,  and  the  place  of  a  country  member  by  the 
remain ing  seven  belonging  to  the  country  part  of  the  parish ;  or 
as  nsaay  of  each  set  as  may  happen  to  be  present  on  such  occa* 
sioas*     None  of  the  inhabitants,  besides  the  24,  and  the  rector  or 
carate,  ever  attended  these  vestry  meetings.    On  the  19th  of 
March  1820,  a  notice  signed  by  the  churchwardens  and  overseera 
of  the  township  of  M.  was  duly  given,  stating,  that  a  meeting  of 
the  gentlemen  of  the  24  acting  for  the  township  of  M.  would  be 
held  on  the  4th  Aprih  for  the  establishing  of  a  select  vestry  for 
'  the  concerns  of  the  poor  of  the  township  of  M.,.  and  on  the  4th 
April  a  meeting  was  accordingly  held  by  12  of  the  16  persona 
acting  for  the  township  of  Af .  /  at  which  meeting  the  defendant 
and   19  other  substantial  householders  or  occupiers  within  the 
township  were  nominated  and  elected  to  be  members  of  such 
select  vestry,  and  an  order  of  a  magistrate  was  subsequently  made, 
by  which  such  20  persons  were  appointed  to  act  as  a  select  vestry, 
fat  the  care  and  management  of  Uie  poor  of  the  township,  of  M^ 
This  order  having  been  removed  into  this  Court,  a  rule  nui  was 
obtained  for  quashing  it,  on  the  ground,  that  the  persons  appointed 
to  constitute  this  select  vestry  were  not  chosen  according  to  .the- 
provisions  of  the  statute  59  G^S.  c.  12  at  any  general  meeting  in- 
▼estry  of  the  inhabitants  of  the  township,  but  at  a  meeting  of  a 
select  body  only.    These  several  facts  having  been  disclosed  upon 
affidavits, — Abbott  C.J.  I  am  clearly  of  opinion,  that  the  16  per- 
sons who  constituted  the  ancient  select  vestry,  for  the  township  of 
M*  cannot  be  considered  the  inhabitants  of  the  parish  in  vestry 
assembled  within  the  meaning  of  the  59  G.  3.  e.  12.    The  power 
to  appoint  a  select  vestry  is  expressly  given  to  the  inhabiiants  m 
▼estry  assembled  ;  and  here  it  was  exercised,  not  by  the  inhabit- 
ants in  vestry  assembled,  but  by  certain  persons  possessing  some 
of  the  powers  of  the  inhabitants  in  vestry  assembled.    It  is  not 
necessary  in  this  case  to  decide  what  the  inhabitants  may  do,  but 
I  have  DO  difficulty  in  saying  that,  in  my  opinion,  the  inhabitants 
at  large  may  assemble  and  appoint  a  select  vestrv  for  the  care 
and  management  of  the   poor,  not  interfering  witn  any  of  the 
rights  of  the  ancient  select  vestry.     The  rule  for  quashing  the 
order  must  therefore  be  made  absolute*  —  Rule  absolute. 

391.  West  V.  Andrem,  H.  T.  ^GA.  SB.Sf  A.  328.  —  Debt  on  I.  &  Mn^  tte 
55  G.  3.  c.  1 37.  i  6.  for  a  penalty  of  100^.    Declaration  stated,  that  nwster  of  the 
defendant,  on  Ist  June  1820,  was  overseer  of  the  poor  of  West^  !!S«ta?bIr' ***d 
han^pereUf  in  Suuex,  and  during  the  time  he  was  overseer, furnished  SSSSSsaetdiw 
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I^ram,  the  guar-  attd  AuppUed  la  his  'Own  nftme,  i^oods  and  iMPoviaons  for  the  0Hp- 

dians  ^tbe  pQ^t  ^f  ^^e  poor.     The  second  count  described  him  as  a  penon 

^^h  ofW  ^^  whose  hands  the  collection  of  the  rates  was.    'Plea  general  issue, 

bought  proTi-  ^  ^^^  ^^^  before  Burromgh  J.,  at  the  k»t  assises  for  the  county 

dons  from  A  of  Suctesy  it  wpeared  that  defendant  was  one  of  the  guardisDB  of 

B,  one  of  nich  the  poor  for  the  parish,  and  that  4lhe  poor-house  there  was  under 

|J*^^J*  •  their  controul,  being  managed  by  one  Griffith^  who  was  the  master 

B    a  Hi^leto  ^  ^^®  poor-house  appointed  by  the  guardians^  and  receiving  his 

fhetienalty  of  orders  from  them*     G.  provided  for  the  poor,   having  a  cofr 

lod.,  inposea  tract  at  so  much  per  head,  and  found  all  the  meat,  kc.    In  the 

by  the  55^.3.  year  IS90,  he  bought  of  the  defendant,  then  being  such  goardin 

^'1a^'  ^J?V  of  the  poor,  four  lire  sheep  for  the  use  of  the  poor,  and  paid  Urn 

^^dW^«     ^'  for  ihem.     The  learned.  Judge  thought  this  not  a^sase  wiAin  the 

s  Tsuot.  239b  ^^>  ^^^  directed  a  non-suit.     Gumey  having  in  lait  Michadmu 

IVhere  a faimer  term  Obtained  a  rule  nin  for  a  new  trial.  —  Abbott  €.  J.  I  an 

who  furnished  of  opinion,  that  this  is  a  case  within  the  act  of  parliament.    Here 

the  pn^uce  of  ^^  defendant  has  made  a  bargain  for  the  supply  of  pro?ia<ra» 

Door  of  ti^    ^  ^^^  *  third  person,  who  has  the  contract  of  providing  for  the 

wish  of  which  poor,  and  whom  the  defendant,  in  conjunction  whh  others,  ap- 

be  was  church-  points  to  his  situation,  and  whose  conduct  it  is  his  duty  td  saper* 

warden,  at  a  intend.     Under  these  Circumstances,  it  seems  to  me,  chat  all  the 

ftir  market  mtschief  which  was  contemplated  by  the  legislature  would  ariie, 

^e'  to'^aU  ^  ^^  ^^^  *®  ^^^^  ^^^^  "^  ***  ^^^^^'    ^  *™  therefore  clearij  of 

ties underthe'  sptnion,  that  the  defendant's  case  falls  both  within  the  wonkand 

55  G.  3.  c.  137.  spirit  of  the  act  of  parliament,  and  that  the  rule  for  anew  uU 

S  6.  must,  therefore,  be  made  absolute.  —  Rule  absolute. 

A  guardian  of  39&   fVtsi  v.  Andrew,  M.  T.  SO. 4.  IB.Sf  C.77.  —  Wb^  ^ 

the  poor,  ap-  55  Q^  3,  c.  137.  «-  6.  for  a  penalty  of  1(XW.     The  first  count  stated, 

ss  G^  ""  8^  ***•*  defendant  was  overseer  of  the  poor  of  the  parish  of  JT.  in  &, 

is  within  Use  ^^^V  Appoiuted  in  that  behalf;  and  that   during  the  tine  he 

55G.8.  c.  137.  retained  such  appointment,  he   did  in  his  own  n&me  profide, 

§  6.  notwith.  fumisb,  and  suppJy  for  his  own  profit,  certain  goods  and  provisioiii 

standing  the  ^  ^^  support  and  maintenance  of  the  poor  of  the  said  parish,  fiv 

^^ST'inwIoses  '^*^  ^^  ''•^  ^  afmoiated  overseer  as  aforesaid^    Hiesccend 

a  penalty  for  oount  stated,  that  derendant  was  a  person  in  whose  hands  the  col- 

the  supply  of  lection  of  the  rates  for  the  relief  of  the  poor  of  the  said  parish  was 

provisions  for  placed,  under  and  by  virtue  of  certain  acts  of  porliam^t*    Hw 

the  poor  by  third  count  stated,  that  he  was  a  person  in  whose  hands  thepiv- 
wdi  guardians,  yj^j^g  fyj^  Ordering,  management,  controul,  and  direction  of  the 

woere  a  count        .i-i  it«-*#.  •  <•        j*  ^.^ 

stated  that  A.  B.  Mid  pansh  was  placed  by  virtue  of  ceruun  acts  of  paniamen. 

supplied  the'   '  The  4th,  5th,  and  6th  counts  were  similar  to  the  Ist,  2d,  and  9d, 

poor  of  the  pa^  varying  only  in  statii^,  that  the  defendant  n>as  directly  concert 

xish  of  W.  wiUi  in  furnishing  and  supplying  for  his  own  profit,  certain  other  goodi, 

ST^delli^  Ac    The  7th,  8th,  9th,  10th,  11th,  and  12th  counts,  varied  w 

was,  that  he  Stating,  that  the  supply  was  for  the  use  of  a  certain  w<MrldiouBe,  w 

supplied  the  and  belonging  to  the  said  parish  of  W*  amongst  other  parishei, 

poor  of  the  for  the  support  and  maintenance  of  amongst  other  poor  being  n 

I»^^f  W.  the  said  workhouse,  the  poor  of  the  said  parish  of  W.    The  18th 

niristoina  coimt  Stated,  that  the  defendant  was  a  person  amongst  others » 

workhouse :  whose  hands  the  providing  for,  ordering,  controul,  and  direclioDof 

Held,  first,  that  the  poor  of  the  united  parishes  of  W.y  Bif  M.,  and  /T*,  was  pl^ 

it  was  no  Tait-  by  virtue  of  certain  acts  of  parliament ;  and  that  the  defendaotto 

uMe,.^  proof  h,g  own  name,  provided,  &c,  certain  goods  for  the  support  iW» 

u^uB%^^Sie0u  ™wn*«°^ce  of  the  said  united  parishes.    The  14th  count  stafcWt 

tioB*  Seomdly,  that  he  was  directly  concerned  in  providihg>  Sec  goods  ftf  »^ 
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rapport  «Bd  tnaintefiance  of  tke  Mud  poi^r  of  the  said  unilfd  ps*  thai  the 
nihtSy  &c.    The  15th  and  16th  counU  stated  Iheawply  to  be  lor  ^o"  >•  to  • 
the  use  of  a  certain  workhousei  of  and  belonging  to  we  said  united  J*"*"^^! 
pariebesy  &c.  for  the  support  and  mainteoanoe  of  the  poor  of  the  ^tion  of  a  sim- 
flsid  united  parishes,  &c.    The  defendant  pleaded  the  general  ply  of  the  poor 
i«iie.    At  the  trial  at  the  last  Lent  assizes  for  the  oounty  of  &,  and  the  proof 
before  Wood  Bw»  it  appeared  that  the  defendant  was  guardian  of  ^*  supply  of 
^  poor  of  the  parish  of  fV.y  and  that  the  poor  of  that  pvish,  to-  ^^^^°  ^. 
gecher  with  the  poor  of  four  parishes^  including  those  mentioned  ^^^  ^S!ra^ 
IB  the  declarations  were  jointly  maintained  in  a  workhouse,  bus  niriwius, 
the  parish  of  W.  was  regularly  united  according  to  the  provisions  coald  not  be 
of  23  G.S.  c.  83.  sAS.  with  only  one  of  those  fttrishes.    The  sup-  •Aerwards 
ply  of  the  provisions  in  question  was  to  the  maaler  of  the  work«  ^^^^ble. 
house*  who,  in  1820,  bought  of  the  defendant  four  sheep  for  the 
use  of  the  poor,  and  paid  him  for  them.    The  master  of  the  work^ 
boose  had  a  contract  for  providing  for  the  poor  at  so  much  ar 
heady  and  found  all  the  meat,  &c.    ITie  learned  judge  was  of  opi- 
Mtom^  that  this  was  a  case  within  the  statute  pursuant  to  the  deci« 
oon  of  this  court  in  fVesi  v.  Andreua  (e) ;  and  the  plaintiff  obtained  (a}^iiii^pl.S9l« 
a  verdict  for  one  penalty  which  was  entered  on  the  third  count*- 
Mamfott  in  Easier  term  last,  obtained  a  rule  niti  for  entering  a 
mmsuitf  on  the  ground  thiht  the  evidence  was  not  applicable  to 
that  count,  or  to  any  other  count  in  the  declaration,  the  sup|riy 
being  in  fact  for  the  poor  of  the  united  parishes  in  the  workhouse, 
and  only  four  parislies  being  stated  as  united  in  the  declaration, 
whereas  the  proof  was  either  of  a  legal  union  of  two,  or  an  UBaoa*    - 
de-frndo  of  five  parishes.  —  Abbott  C.J.  In  this  case  it  is  dear,^ 
that  if  the  evidence  given  at  the  trial  be  sufficient  to  sustain  any 
one  Ki^  the  counts  of  the  declaration,  there  ought  not  to  be  a  non-> 
suit  entered.    The  first  objection  is,  that  this  was  provided  for, 
and  must  fall  under  the  22  G.S.  c.8S.  #.42.    But  if  the  bS  G.  9. 
&137.  s»6.9  does  not  extead  to  a  case  like  the  present,  a  great 
maoj  words  in  it  would  be  altogether  insensible.    For  that  clause 
■peaks  of  persons  having  the  providing  for,  ordering,  management, 
ccmtrel,  or  direction  of  the  poor  of  any  parish  or.  parislws,  town-^ 
ship  or  townships,  hamlet  or  hamlets,  place  or  places.  It  therefore 
clearly  extends  to  persons  having  the  control  of  the  poor  in  more 
potfieliea  than  one,  and  applies,  as  it  seems  to  me,  to-  the  present 
case.    The  next  objection  is,  that  the  character  of  the  defendant 
IB  not  properly  described.    He  is  described  in  the  third  count  as  a 
person  in  whose  hands  the  providing  lor,  ordering,  management, 
ctfotroul,  and  direction  of  the  poor  ef  the  parish  of  IV*  was  placed ; 
how  is  that  ali^ation  sustained  ?  It  appears,  that  under  GUbefi*%{i)  (6)  92  6.  3. 
act,  where  more  parishes  than  one  are  united,  every  guardian  of  c.  8S. 
the  p<»or,  appointed  under  that  act,  has  and  is  invested  with  all 
iJie  powers  and  authorities  given  to  overseers  of*  the  poor  by  any 
Sfect  or  acts  of  parliament,  and  is  to  all  ihtenis  and  purposesi  except 
irith  regard  to  the  making  and  collecting  rates,  an  overseer  of  the 
poor  for  the  parish  for  which  he  is  appointed  guardian.     If  then 
chia  defendant  was  lawfully  appointed  guardian  of  the  poor  of 
klie  parish  of  JT.,  he  is  a  person  in  whose  hands  was  placed 
tlie  control  of  the  poor  of  that  parish  for  which  he  was  so  ap- 
pointed guardian.    The  objection,  therefore,  that  his  character  is 
improperly  described,  cannot  prevail.    The  last  objecticm  is,  that 
iA  the  third  cotmt  the  supply  is  stated  to  have  been  for  the  sop- 
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port  Mid  maintennce  of  the  po«r  of  thetaid  parith;  vtaoiliy 
die  proof  it  appears  to  have  been  for  their  sapport  and  nuBiiten* 
ance  in  the  worlchome,  and  it  is  urged  that  as  the  55  G.S.C.  137* 
f  6.  describes  these  as  two  distinct  classes,  the  allegation  ahouM 
have  strictly  conformed  to  the  proof«    I  am  by  no  means  sstiified 
that  this  objection,  even  if  taken  at  nisi  priuSf  could  haie  pre- 
vailed.   But  I  am  clearly  of  opinion,  that  a  mere  formal  objecuos 
of  this  sort,  if  not  so  taken,  cannot  be  available  afterwardi.   I 
think,  therefore,  that  all  the  objections  are  insufficient,  and  that 
this  rule  roust  be  discharged. «—  Ba  ylby  J.  The  55  G.  3.  c.  137>  ( & 
seems  to  have  been  intended  as  a  general  provision,  and  the  Jegii- 
lature  could  not  have  meant  that  Uiere  should  be  one  rule  for  pe- 
rishes united  under  22  G.  S.  c.  8S.,  and  another  in  cases  of  parisiiei 
not  so  united.    It  may  be  true,  that  this  case  would  have  Mcs 
under  Gilbert's  act,  previously  to  55  G.  9.,  but  the  latter  stalote, 
when  passed,  contained  a  general  provision,  within  which,  thii 
case,  if  not  excepted,  would  fall.    I  can  see  no  reason  for  saj 
such  exception  being  made,  and  in  the  absence  of  any  ezpce» 
exception,  it  seems  to  me  that  no  exception  can  be  implied  from 
Gilberts  act.     I  am  also  of  opinion,  that  a  guardian  appointed 
under  22  G.  A.  is  clearly  a  person  having  the  ordering,  Dsoage^ 
nent,  control,  and  direction  of  the  poor  of  the  parish  for  which 
he  is  appointed,  and  that  he  falls  under  the  provisions  of  the 
55  G.  3»    The  guardians  have  the  power  of  recommending  the 
master  of  the  workhouse,  and  may  make  agreements  with  roped 
of  the  diet  of  the  poor  over  which  they  are  to  exercise  a  strict 
control.    It  is  the  duty,  therefore,  of  each  of  them  to  take  cafe 
that  wholesome  food  is  supplied.     Now  all  these  objects  will  be 
defeated,  if  the  guardian,  who  is  to  inspect  the  condact  of  the 
governor,  supplies    the  workhouse  with  provisions.     The  case, 
tiierefore,  is  clearly  within  the  mischief  to  be  remedied.    As  to 
the  objection  that  the  declaration  does  not  sufficiently  de8cnl)e 
the  persons  for  whose  care  and  support  the  goods  were  supplied 
it  seems  to  me  that  the  allegation  is  substantially  proved,  for  if  a 
person  supplies  the  poor  of  any  parish,  it  is  imnoaterial  whether  he 
supplies  them  in  or  out  of  a  workhouse ;  and  if  he  supplies  a 
workhouse  which  contains  the  poor  of  the  parishes.  Ay  B,  Cr 
and  jD,  he  does,  in  fact,  supply  the  poor  of  each  of  these  perishes. 
This  rule  must  therefore  be  discharged.  —  Holrotd  J.    I  am  of 
the  same  opinion.    The  55  G.  S.c.  137.,  is  not  confined  to  casei 
not  falling  under  Gilbert's  act.     The  words  seem  intended  to  in* 
elude  cases  like  the  present,  and  we  ought  to  give  them  a  liberal 
construction,  so  as  to  remedy  the  mischief  contemplated.    It  is 
contended,  that  inasmuch  as  this  defendant  was  only  guardian  of 
the  poor,  he  was  not  charged  with  the  maintenance  of  the  poor  of 
this  particular  parish,  and  that  the  allegation  to  that  effect  in  the 
declaration  is  not  proved.    It  appears,  in  fact,  that  he  had  a  coa- 
trol  over  the  maintenance  oi  the  poor  of  the  parish.    And  ss  to 
the  description  of  his  character  in  the  declaration,  it  is  sufficieodj 
proved  by  the  evidence ;  for  in  pleading  it  is  not  necessary  that 
the  a]legatioi>  should  be  as  extensive  as  the  proof.     Where  a  pre- 
scription is  |tieadecl  for  a  riglit  of  common  for  sheep,  and  the 
proof  is  of  a  right  for  all  commonable  cattle,  it  is  sufficient; 
and  so  here  the  allegation  is,  that  he  had  the  ordering  and  direc- 
tion of  tlie  poor  of  one  parish  5  and  the  proof  is,  that  he  had  the 
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Mdecng  and  direction  of  the  poor  of  tkat  pariihand  othen^  As 
to  the  third  objection,  I  agree  with  my  Lord  Chief  Justioe»  that  U 
not  being  taken  at  the  trial  it  cannot  prevail  now*  —  Bsst  J.  conr 
corred.     Rule  discharged. 

393.  Nightingale  v.  Marshall,  M.  T.  4  G.  4*  2 B.SpC.  Sib.—  In  the  paritb  of 
Case  for  a  false  return  to  a  writ  of  mandamus*     The  declaration  ^-t  the  poor- 
stated,  that  on  the  22d  o(  November  1821,  the  office  of  sexton  of  "*^*^"*t°^ 
the  parish  of  Saint  Mary^  Whitechapel^  became  vacant ;  that  the  *cti^m"had 
plaintiff  was  nominated  and  elected  to  the  said  office  by  a  majority  always  been 
of  the  persons  entitled  to  vote ;  that  the  defendants  beinff  church-  made  without 
wardens  of  the  said  parish,  ought  to  have  admitted  the  plaintiff  tp  respect  to  the 
the  said  office,  but  they  refused  so  to  do;  and  in  return  to  a  writ  ^^^?^E!|?* 
of  mandamus^  issued  on  the  11th  of  February  1822,  commanding  ^d/'butac- 
them  to  admit  the  plaintiff  to  the  said  office,  they  falsely  returned  cording  to  the 
that  the  said  plaintiff  was  not  duly  nominated  and  elected  to  the  supposed  ability 
said  office.     At  the  trial  before  Abbott  C.  J.,  at  the  sittings  in  ^  ^^  partj 
Middlesex^  after  last  Trinity  term,  a  verdict  was  found  for  the  ^^J*^* 
plaintiff  with  nominal  damages,  subject  to  the  opinion  of  the  Court  ^^  ^  nittd*'^' 
upon  the  following  case :  The  office  of  sexton  for  the  parish  of  were  not  rated 
Saint  Maryy  IVhitechapel,  in  the  county  of  Middlesex,  is  an  ancient  in  respect  of 
office,  and  the  right  of  election  is  in  the  inhabitants  of  the  said  ^y  annual 
parish,  paying  church  and  poor's  rates,  in  vestrv  assembled.     In  '^** '*"*.?JH  ^ 
November  1821,  the  office  became  vacant,  and  on  the  22d  of  the^meaning'of 
November  a  public  meeting  was  duly  holden  for  the  election  of  a  the  58  0. 9. 
sexton.     There  were  two  candidates,  the  plaintiff  and  one  «/.  W*  c.69.  $  3.,  and 
While  the  election  was  proceeding,  several  inhabitants  of  the  thereft>re  were 
pariah,  entitled  to  vote,  claimed  a  right  to  give  more  than  one  vote  "***  entitled  to 
under  the  58  G.3.  c.69.  §  3.,  by  which  it  was  enacted,  *'  That  in  all  ^^^^  tIm^ 
''such  vestries iCvery  inhabitant  present,  who  shall  by  the  last  rate,  meetings,  al-  ' 
*'  which  shall  have  been  made  for  the  relief  of  the  poor,  have  been  though  rated 
"assessed  and  charged  upon,  or  in  respect  of,  any  annual  rent,  upon  more  than 
*^  profit,  or  value,  not  amounting  to  50/.,  shall  have  and  be  entitled  ^'* 
**  to  give  one  vote  and  no  more ;  and  every  inhabitant  there  pre- 
**  sent,  who  shall  in  such  last  rate  have  been  assessed  or  charged 
**  upon,  or  in  respect  of,  any  annual  rent  or  rents,  profit  or  value, 
^  amounting  to  50/.  or  upwards,  whether  in  one,  or  in  more  than 
**  one  sum  or  charge,  shall  have  and  be  entitled  to  give  one  vote 
«  for  every  25/*  of  annual  rent,  profit,  and  value  upon  or  in  respect 
^  of  which  he  shall  have  been  assesaed  or  charged  in  such  last 
''rate;  so,  nevertheless,  that  no  inhabitant  shall  be  entitled  to 
''give  more  than  six  votes."     At  the  close  of  the  election  the 
Bunbers  were,  for  «/.  W*  639,  and  for  the  plaintiff  631 ;  but  if  a 
plurality  of  votes  was  admissible  in  the  parish  of  Whitechapel,  with 
retpefit  to  the  election  of  a  sexton,  pursuant  to  the  58  G.  3.  c.  69' 
§  S^  such  a  number  of  votes  was  tendered  as  w^s  sufficient  to  give 
the  plaintiff  a  majority  of  votes.     The  defendants  were  church- 
waraens  of  the  parish  at  the  time  of  the  election,  and  they  admitted 
J,  W,  to  the  office;  and  in  return  to  a  mandamus,  commanding 
them  to  admit  the  plaintiff,  they  returned  that  the  plaintiff  was  not 
duly  nominated  and  elected ;  and  the  only  question  in  the  case  is. 
Whether,  under  the  circumstances  hereinafter  stated,  a  plurality  of 
votes-  was  admissible  at  the  said  election,  pursuant  to  the  statute 
58  G.  S.  c.  69.  i  3.,  so  as  to  entitle  the  inhabitants^  paying  rates  as 
aforesaid,  at  the  election  of  a  sexton  to  give  more  tlian  one  vote  ? 
In  point  of  fact,  the  poor-rates  are  not  assessed,  and  never  have 
been  assessed,  upon  all  the  mhabitants  uniformly,  according  to  an 
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eqoal  pound<»rate ;  but  the  rate  purports  to  be  made,  and,  accocd- 
ing  to  an  ancient  custom  in  the  pariah,  always  has  been  made,  by 
the  discretion  of  the  vestry,  withowt  respect  to  value,  bat  accord- 
ing to  the  ability  of  the  party  charged,  such  ability  being  estimated 
with  reference  to  property,  whether  in  the  parish  or  out  of  it  la 
some  instances  the  property  is  stated  in  respect  of  which  thefMv^ 
is  charged ;  but  in  a  great  majority  of  cases  the  property  is  net 
Stated,  and  where  it  is  stated,  the  rate  is  not  in  prop<^on  to  the 
rent  of  the  property ;  for  example, 


Rent. 


40 
40 
50 


Zr.  Turner  for  two  cooperages 
Alexr,  Mann  for  house 
Mr,  Lucas  for  house 


Poor's  ntB. 


£. 
5 
10 
9 


11 
15 
10 


toancqfnl 
pound-iatc. 


Abbott  C.  J«  I  give  no  opinion  as  to  the  validity  of  the  rates  in 
question.     My  opinion  is  founded  entirely  on  the  third  section  d 
the  58  G.  9.  c.69.,  which  provides  for  a  plurality  of  votes.    By 
that  section  it  was  enacted,  *'  that  every  inhabitant,  who  shali  by 
*<  the  last  rate  which  shall  have  been  made  for  the  relief  of  the  poor, 
'*  have  been  assessed  and  charged  upon  or  in  respect  of  any  anooal 
**  rent,  profit,  or  value,  not  amounting  to  50/.,  shall  have  and  be 
**  entitled  to  give  one  vote  and  no  more ;  and  if  upon  an  annual 
'*  rent,  profit,  or  value,  amounting  to  morethan  50/.,  he  shall  hsTe 
**  one  vote  for  every  25/.  of  annual  rent,  &c.  upon  which  he  is 
**  assessed."     Looking  at  this  rate,  I  am  clearly  of  opinion,  that 
no  person  in  the  parish  of  Si.  Mary^  Whiteckapelj  is  rated  upon  w 
in  respect  of  any  annual  renty  profit ,  or  value.    If  the  race  were  so 
made,  it  must'be  proportioned  to  the  amount  of  the  rent,  profit, 
or  value,  in  respect  of  which  it  is  imposed.     It  is  not  so  propor- 
tioned; and  it  therefore  appears  not  to  have  been  imposed  in 
respect  of  the  property  mentioned  in  the  act,  but  in  respect  of 
some  ability  to  contribute  to  the  relief  of  the  poor,  measured  by 
some  other  standard.     I  am  therefore  of  opinion,  that  the  provi- 
sions of  the  58  G.  S.  c.  69.,  respecting  a  plurality  of  votes,  do  not 
-apply  to  the  parish  in  question ;  the  plaintiff,  consequently,  vas 
not  duly  elected  to  the  offiee  of  sexton,  and  a  nonsuit  must  be 
entered.—  Baylev  J.  I  am  of  opinion  that  tliis  parish  is  not  within 
the  operation  of  the  5S  G.  S.  c.69.  §  3.     The  general  rule  is,  that 
there  shall  be  an  equal  pound-rate  upon  the  property  in  the  parishi 
therefore  all  persons  having  an  estate  equal  in  value  contribute  the 
same  sum.    The  value  of  their  property  is  the  criterion  of  the 
rate.    It  was  the  intention  of  the  legislature,  by  the  statute  le- 
ferred  to,  to  increase  the  power  which  each  inhabitant  would  hate 
at  the  vestry-meetings,  in  proportion  to  the  burthen  borne  by 
him.     This  parish  cannot  have  the  benefit  of  that  act,  for  the  cus- 
tom (which  may  be 'legal)  to  make  the  rate  in  a  particular  nM»de, 
prevents  the  property  of  any  individual  in  the  parish  being  a  crite- 
rion of  the  burthen  borne  by  him.     We  cannot  then  -say  that  the 
rate  is  imposed  in  respect  of  any  annual  rent,  profit,  or  value;  and 
unless  that  be  so,  Uie  provision  for  a  plurahty  of  votes  does  not 
apply.  —  HoLROYD  J.  The  rate  stated  in  this  case  is  not  such  m 
to  bring  the  parish  within  the  previsions  of  the  diird  section  of 
jjigSS  G. S.  c. 69.     To  be  within  that,  the f>arties  must  be 


upon  seme  ttnnual  rent,  profit,  or  value :  the  rate  does  not  show 
that  they  have  been  so  anesied*  Certain  rents  are  stated,  but 
tbe  inequality  of  the  rate  skoirs  that  it  is  not  imposed  in  respect 
of  those  rents;  nor  does  it  appear  to  have  been  imposed  in  respect 
of  any  profit  or  value,  much  less  annual  profit  or  value.  It 
is  left  uncertain  in  respect  of  what  it  is  assessed,  and  therefore  is 
qaite  insufficient  to  make  the  58  G. 3.  c.69*  §  5*  applicable  to  their 
vertry-meetings.  —  Best  J.  If  the  inhabitants  of  SL  Maty,  Wkite^ 
ckttpel,  are  anxious  to  avail  themselves  of  the  provisions  in  the 
▼estry  act,  they  must  alter  their  mode  of  rating.  By  that  act  it  is 
not  sufficient  that  the  parties  should  be  rated  at  50^.  or  upwards ; 
to  have  more  than  one  vote,  they  must  be  rate.i  in  respect  of  an- 
nual rents,  profit,  or  value.  Now  it  is  stated  in  the  case  that  each 
inhabitant  is  rated  according  to  tbe  discretion  of  the  vestry,  and 
tbe  rate  itself  shows  that  the  amount  of  it  is  not  regulated  by  the 
amount  of  property  in  the  parish.  If  so,  it  cannot  be  made 
according  to  the  principle  laid  down  in  tbe  act ;  and  therefore  no 
person  can,  by  virtue  of  that  act,  be  entitled  to  a  plurality  of  votes. 
I  therefore  agree  that  a  nonsuit  must  be  entered.  —  Judgment  of 
nonsuit* 

594.  Skinner  v.  Buckee,  T.  T.  5G.^.  SB.Sf  C.  6.  —  This  was   By  statute 
a  penal  action  founded  on  tbe  55  G.  S.  c»  187.  §  6*    At  the  trial  55  0.3.c.iS7« 
b^ore  Abbott  C.  J.,  it  appeared  that  the  defendant  was  a  coal-  §«->noohurch. 
merchant,  and  that  he  was  duly  appointed  overseer  of  the  liberty  ^^^kIw*  oroTer- 
of  Saffron'Hiilf  Hatton-Garden,  and  Elyrentsf  and  during  the  riSer  m  hU**'* 
time  that  he  was  overseer,  a  quantity  oi  coals  were  provided  for  owa  iMune,  or 
the  workhouse,  nominally  by  one  Gaubert,  who  was  the  brother-  in  the  name  df 
in-law  of  the  defendant,  but  that  the  latter  had  an  interest  in  the  any  other 
coals.      It  was   doubtful   upon  the  evidence,  however,  whether  P**^"*?*'* 
he  or  G.  made  any  profit  by  them.     The  Lord  Chief  Justice  ^^^^any 
was  of  opinion,  that  unless  the  defendant  acted  with  a  view  to  goods,  naie- 
profit,  it  was  not  a  case  within  the  55  G.  S.  c.  137.  §  6.,  and  he  told  riala,  or  provjU 
the  jury  to  find  for  the  defendant,  if  they  were  of  opinion  upon  ■i^°B  for  the 
the  evidence  that  the  defendant  did  not  send  in  the  coals  with  a  ^^°[^^y 
view  of  making  a  profit.    The  jury  found  for  the  defendant.  A  rule  otherwise,  for 
ni$i  £&r  a  new  trial  had  been  obtained  in  last  Hilary  term.  — ^  the  wpport  or 
Abbott  C.  J.     We  are  all  of  opinion  that  this  rule  must  be  dis-  niainteiMaKe<ff 
charged.     The  question  in  this  case  arises  upon  the  construction  the  poor  in  atQr 
of  the  55  G.  3.  c.  137.  §  6.,  the  words  are,  that  *•  no  churchwarden  ^^Jjjf  J*"**^ 
•*  or  overseer  of  the  poor,  either  in  his  own  name,  or  in  the  name  pointed  ovw!^ 
^  of  any  other  person  or  persons,  shall  provide,  furnish,  or  sup-  seer,  during 
*^  ply,  jft)r  hit  or  their  oton  profit,  any  goods,  materials,  or  provi-  the  time  he 
"  sions  for  the  use  of  any  worlkhouse,  or  otherwise  for  the  support  shairreiMnsuch 
"  or  maintenance  of' the  poor  in  any  parish  or  place  for  which  he  *™^^2?^^ 
**  shall  be  appointed  such  overseer,  during  the  time  which  he  shall  ^i^roQ^  ^ 
"  retain  such  appointment,  nor  shall  be  concerned  directly  or  rectly  or  indi- 
indirectly  in  furnishing  or  supplying  the  same,  or  in  any  con-  rectly^in  supply* 
tract  or  contracts  relating  thereto,  under  the  penalty  of  100^."  ingthesam^ 
Now,  if  the  overseer  himself  in  this  case  had  supplied  all  the  pro-  ?J^  *"3^  *^" 
▼isions  required  for  the  support  of  the  poor  at  prime  cost,  and  not  tracts rekii^ 
with  a  view  to  his  own  profit,  it  is  quite  clear  that  he  wou^d  not  thereto,  under 
bare  committed  any  ofience  within  the  words  of  this  part  of  the  the  penalty  of 
act  of  parHaoient :  that  was  laid  down  by  Gibbs  C.  J.  in  Pope  v.   ^p^* '  Held 
backhouse,  ia)     Inasmuch,  therefore,  as  an  overseer  providing  in  ^*  an  o^er- 

^    '  I  a  g^r  ^ijo  siip- 

{a)  8  Taunt.  248. 
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plied  ooftls  In-     his  own  name  the  poor  of  his  parish  with  all  the  prorisions  and 
directly  for  the    goods  required  for  their  support,  would  not  be  liable  to  any  penalty 
"**  ®^  ^  ^^»  provided  he  made  no  profit,  it  cannot  be  supposed  that  the  legis- 
tTaaTpeDalty     I^^^ure  intended  that  the  same  overseer  who  is  concerned  directly 
unless  lie  did  it  or  indirectly  in  any  contract  for  supplying  any  part  of  the  pravi- 
with  a  view  to     sions,  however  small,  should  be  Uabie  to  a  penalty,  althongli  he 
his  own  profit,    derived  no  profit  from  it.     That  would  involve  a  manifest  con- 
tradiction.    I  think,  therefore,  that  the  words  Jbr  his  own  pn^ 
must  be  taken  to  over-ride  the  whole  clause,  and  that  the  legis- 
lature intended  that  no  overseer,  for  his  own  profit,  either  in  bit 
own  name  or  in  that  of  any  other  person,  should  supply  the  poor 
with  provisions,  nor.  be  concerned  directly  or  indirectly  io  any 
contract  relating  to  it.  —  Rule  discharged,  (a) 
By  statute  S95.  Spenceley  v.  Robinson,  H.T.  5&6G.4i.  SB.Sf  C.  658.  — 

17  G.  3.  c.  3.  Debt  on  the  statute,  17  G.  2.  c.  3.  The  declaration  stated  that  the 
*5^Vi\^"  plaintiff  was  an  inhabitant  of  the  township  of  C,  and  that  the 
overseers  of  the  defendant  was  one  of  the  overseers  of  the  poor  of  that  township; 
poor  shall  that  on  the  26th  of  March  1824>,  the  churchwardens  and  overseers 

permit  inhabi-  of  the  poor  of  that  township  made  a  rate  for  the  relief  of  the 
tants  of  the  poor,  which  was  afterwards  duly  allowed  by  two  justices ;  and 
snectratesat  ^^^^  ^^^  churchwardens  and  overseers  after  the  allowance  of  the 
iSueasonable  ^<^^^>  S^^^  public  notice  thereof  in  the  church.  The  dedaratiofi 
times,  and  shall  then  Stated  that  the  plaintiff  requested  the  defendant,  as  such 
upon  demand  overseer,  to  permit  him,  the  plaintiff,  to  inspect  the  rate,  and  ten- 
forthwith  give  dered  him  U.  for  the  same,  yet  that  the  defendant  neglected  and 
Mmeto  w  in-  ""^^^^s^^  ^^  permit  the  plaintiff  to  inspect  the  rate,  contrary  to  the 
tdbitantof  the'  form  of  the  Statute,  &c,  whereby  defendant  forfeited  201.  Hie 
parish  ;'*  and  second  count  Stated  that  plaintiff,  at  a  reasonable  time,  to  wit,  on 
by  §  d.  "  if  any  &c.,  at  &c.,  demanded  of  the  defendant,  so  being  such  overseer,  a 
overseer  shall      copy  of  the  rate,  and  was  ready  and  offered  to  pay  to  the  defendant 

TnhaWtonftr  "^  *"^  ^^^^  ^®  '*^®  °^  ^'  ^^^  ^^^^y  ^  "*"*^*  thereof,  yet  that 

inspect  the  rate,  ^^®  defendant  refused  to  give  him  the  copy.     At  the  trial  before 

or  shall  neglect  Bayleif  J.  at  the  Summer  Assizes  for  the  county  of  Y.,  1824,  the 

to  give  copies  followmg  appeared  to  J[>e  the  facts  of  the  case :  The  plaintiff  was 

i^ie^^^ore-  ^n  inbabiunt  of  the  township   of  C,   and  the   defendant  was 

said,  such  over-  overseer  of  that  parish.     The  rate  in  question  was  made  on  the 

^h  offeSI^7  26th  of  March,  allowed  on  the  27th.  and  published  on  the  28th. 

shall  forfeit  and  About  eight  o'clock  on  the  19th  of  April  the  plaintiff  sent  his  son 

pay  tothe;Miriy  to  the  defendant  to  request  that  he  would  come  to  him  at  his, 

'^W^Jf^®  plaintiff's,  bouse  ;  the  defendant  went  and  saw  the  plaintiff  and  his 

HeldTfir^  attorney  :  the  plaintiff  asked  the  defendant  to  allow  him  to  inspect 

that  in  order  to  ^^  TsX^,  and  tendered  him  1^  on  that  account.     The  defendant 

entitle  a  party  said  that  he  durst  not  allow  it;  he  was  ordered  not  to  do  it.    The 

to  sue  for  the  plaintiff's  attorney  then  asked  him  for  a  copy  of  the  rate.    The 

penalty  under  defendant  then  went  away  and  related  what  had  taken  place  to 

m^1h!iw  ttet  ***®  ^®^-  ^'■-  ^'^  ^  magistrate,  and  stated  that  he  had  not  shown 

be  has  sustained  ^®  ^^^r  because  he  was  informed  that  he  was  not  obliged  to 

an  injury  by  the  show  it.     Mr.  N.  told  him  that  he  was,  and  pointed  out  the  daose 

act  of  the  over-  in  the  act  of  parliament,  and  advised  him  to  go  back  immediately 

*"^'^?^**K  ^^^  show  the  plaintiff  the  rate,  and  take  a  copy  of  it  next  morn- 
SSJ^nLtbia  ^"«  ®*  ^^^^y  **  possible  to   the  attorney.     The  defendant  did 

demand  to  in-  return  to  the  plaintiff's  house  in  about  two  hours  after  the  inspec* 

•pecttfae  nte  tion  of  the  rate  had  been  demanded,  and  offered  to  show  him  the 


(a)  And  see  Wells  v,  Iggulden,  T.T.  5  G.  4.  3  B.  ft  C  IM* 
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nte ;  and  the  defendant  made  out  a  copy  that  night  and  delivered  made,  at  a 
it  to  the  plaintiff 'tf  attorney  early  the  following  morning.     The  enable  time 
lifter  said  that  it  was  too  late,  for  the  plaintiff  could  not  appeal  "^"^^t 
to  the  next  Sessions,    The  defendant  said  that  he  would  waive  all  ^  holue^ 
objection  to  the  notice.     The  defendant,  on  the  17th  of  Apnly  theoTeneeria 
had  met  the  plaintiff's  attorney  in  H,  market,  winch  is  about  the  place  at 
eight  miles  from  C,  and  he  then  asked  him  if  he  had  a  copy  of  ^^^ch  the  de- 
the  rate,  for  he  was  employed  by  the  plaintiff  and  wished  to  see  j^^JJ^"****  ^ 
ODe.    The  defendant  said  that  he  should  have  one  if  he  was   Thirdly  al. 
etatitled  to  it ;  and  the  attorney  replied  that  he  should  be  at  C  on  though  the 
Mom/oy  the  19th,  and  should  expect  to  have  one.     Upon  this  statute  aayi, 
evidence  the  learned  judge  told  the  jury  that  although  there  was  that  copies ehall, 
t  refusal  at  one  time  to  permit  an  inspection  of  the  rate,  the  u^2j^!^^' 
question  was,  Whether  that  refusal  was  not  done  away  with  by  gi^en,  yet  the 
what  subsequently  took  place  ?  The  defendant,  within  two  hours  overseer  is  enti- 
after  the  refusal,  having  offered  to  allow  the  plaintiff  to  inspect  tled^to  a  reason- 
the  rate,  and  having  delivered,  a  copy  to  the  plaintiff's  attorney  '^^  .^°^  ^^' 
early  next  morning.    A  party  was  bound  to  give  an  overseer  a  "^*"8  *«™ 
reasonable  time  to  do  what  the  law  required.    The  learned  judge  ^"  * 
then  told  the  jury  that  if  they  thought  that  the  defendant  had 
complied  with  the  demand  in  a  reasonable  time,  the  defendant 
iras  entitled  to  a  verdict.     The  jury  found  a  verdict  for  the  de- 
fendant.   A  rule  nisi  was  obtained  for  a  new  trial  in  Michaelmas 
term,  upon  the  ground  that  this  verdict  was  against  evidence,  and 
also  upon  the  ground  that  the  learned  judge  misdirected  the  jury, 
ioasmuch  as  a  permission  to  inspect  the  rate  having  been  once 
refused,  a  right  of  action  vested  in  the  plaintiff.  —  Abbott  C.  J.  > 

My  doubt  in  this  case  has  been,  not  whether  the  learned  judge 
lefltbe  proper  question  to  the  jury,  but  whether  he  ought  to  have 
left  any  Question  at  all  to  the  jury.  I  think  that  the  plaintiff 
ooght  to  nave  been  nonsuited.  The  17  G.  2.  c,  S.  §  2.  enacts,  **  That 
"  the  churchwardens  and  overseers  shall  permit  all  the  inhabit- 
"  ants  of  the  parish,  township,  or  place  to  inspect  every  such  rate 
**  at  all  seasonable  times,  paying  Is.  for  the  same,  and  shall  upon 
"  detMaidJorihwith  give  copies  of  the  same,  or  any  part  thereof, 
'*  to  any  inhabitant  of  the  parish,  township,  or  place,  paying  at 
"  the  rate  of  6d.  for  every  24  names."  The  person  to  whom  an 
inspection  is  to  be  allowed,  or  a  copy  to  be  given,  must  be  an 
inhabitant.  The  defendant,  therefore,  was  not  bound  to  attend 
to  the  request  made  by  the  attorney  of  the  plaintiff  on  the  17th. 
The  next  clause  enacts,  **  that  in  case  an^  overseers  shall  not 
**  permit  any  inhabitant  or  parishioner  to  mspect  the  said  rates, 
*'  or  shall  refuse  or  neglect  to  give  copies  thereof,  such  church- 
*'  warden  or  overseer  for  every  such  offence  shall  forfeit  and  pay 
**  to  the  party  aggrieved,  20/.*'  The  latter  words  plainly  import 
that  the  penalty  is  to  be  given  to  the  party  who  has  sustained  an 
injury  by  the  act  of  the  overseer.  Now,  here  the  plaintiff  sus- 
tained no  injury,  for  he  was  not  deprived  of  his  appeal  by  what 
took  place,  as  it  might  have  been  entered  at  the  next  Sessions, 
and  the  justices  had  power  to  adjourn  it  to  a  subsequent  Sessions. 
The  question  left  to  the  jury  was.  Whether  the  defendant  had 
within  a  reasonable  time  complied  with  the  request  of  the  plaintiff 
to  be  permitted  to  inspect  the  rate,  or  to  have  a  copy  ?  Before 
any  right  of  action  could  vest  in  the  plaintiff  by  reason  of  the  de- 
fendant's not  permitting  him  to  inspect  the  rate,  a  request  must 
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have  been  maie  for  such  pefmiMioa  «t  a  reasooable  tine  nd 

place.    The  bouse  of  the  overseer>  where  he  may  be  fairij  np- 

posed  to  keep  the  rate-book,  must  be  the  reasonaUe  place  for 

making  such  a  recjuest  or  demand*    Novr,  in  thia  case,  the  oretaecr, 

without  having  any   notice  that  the  rate-book  is  required,  ii 

desired  to  come  to  the  plaintiff's  house,  and  the  demand  to  mspset 

the  rate4[>ook  is  made  at  a  place  where  it  was  known  be  ooald  not 

have  the  book  with  him.     That  was  an  unreasonable  place  for 

making  the  request*    I  think,  therefore,  that  there  was  in  l^is  esae 

no  legal  request  or  demand  to  inspect  the  rate-book.    Tbei,  ss  to 

the  copy  of  the  rate,  assuming  that  the  demand  of  a  copy  male  by 

the  solicitor  in  the  presence  of  the  plaintiff  to  have  been  a  tend 

by  the  latter,  the  defendant  was  entitled  to  a  reasonable  time  to 

comply  with  that  demaod.     For  although  the  statute  requires  the 

overseer  to  furnish  the  copyjbrthxmtb,  that  word  must  reeeiret 

reasonable  construction,  so  as  to  give  the  overseer  an  opportoiitj 

4}£  making  the  copy  required.     Here  the  copy  was  made  during 

tlie  night,  and  deUvered  the  following  morning.    That  denasd 

was  complied  with  in  a  reasoaable  tine,  and  the  plaintiff  ought 

to  have  been  nonsuited.    It  has  been  contended  that  the  qaeitifla 

was  not  left  to  the  jwry,  Whether  the  demand  was  made  at  a 

reasonable  time  and  place  ?  but  the  question  submitted  to  then 

implied  as  much,  and  the  learned  judge  most  be  taken  to  have  left 

Co  them  to  say  whether  the  defendant  bad  within  a  reasoaahle 

time  complied  with  a  legal  demand,  viz«  a  demand  made  at  a 

reasonable  time  and  place.     I  think  that  the  direction  was  right, 

and  that  the  verdict  was  right  also ;  but  I  stroru^ly  incline  to  thhik 

chat  the  judge  ought  to  have  nonsuited  the  phdntiff.  — -  Holkotp  J* 

It  «eems  to  me  that  the  plaintiff  is  not  entitled  to  recover.   I 

think  that  the  demand  to  inspect  the  rate  was  not  sufficient, 

because  it  was  not  made  at  a  reasonable  time  and  place.  I  think  aho 

that  the  plaintiff  was  not  a  party  grieved,  becauae  he  did  not  nP 

tain  aav  injury  by  the  refusal  to  allow  htm  to  inspect  the  rat& 

The  being  an  inhabitant  doea  not  make  him  a  party  grieved.  It 

has  been  held,  under  the  bankrupt  laws,  that  unless  the  party  be 

«  creditor,  he  is  not  a  party  grieved  wjthin  the  meaning  of  these 

statutes.  —  Batlby  J.  concurred*  —  Rule  discharged. 

A  pauper  being       S96.  Tomlinson  v.  Bentall,  T.  T.  7  G.4f.6B.Sf  C.  738.  —  Vm 

casually  in         was  an  action  of  assumpsit  brought  to  recover  the  amount  sf  a 

the  parish  of      surgeon's  bill.     At  the  trial  before  Graham  B.  the  foUowiag  ap- 

acdd^t'^hir  ¥^^^  to  be  the  facts  of  the  case :  The  plaintiff  was  a  surgeoa 

disabled  her,       &^  apothecary  residing  at  M.    The  defendants  in  1824^  were 

and  which  re-     overseers  of  the  poor  of  the  parish  of  H.    In  October  in  that  year, 

quired  itemedi.  one  Pm  Bannister ^  a  poor  woman  belonging  to  the  parish  of  Af-» 

d*a"*^'*^Tte    '^^^*^™""g  ^^^^  ^'  to  M.  in  a  cart,  about  10  o'clock  at  night,  was 

^subieof  that  ^^^^^^^  ®***  ^^  '^®  ^^^'^  ^^  ^^®  parish  of  JE/.,  near  to  a  publicJisw* 

parish  impro-      there  called  the  Hw^    Her  thigh  was  broken,  and  she  was  other- 

perly  removed     wise  much  hurt,     llie  constable  of  the  parish  of  H*  being  stf^ 

her  to  her  own    for,  desired  her  to  be  sent  out  of  that  parish.     She  was  pbK^ 

(which  was  the    ng^iin  [q  the  cart  and  taken  over  a  bridge  (which  divides  the 

SriJh!  and  sent  pa^'shes  of  H.  and  M.) ;  the  driver  of  the  cart  then  remonstrated 

for  the  surgeon    with  the  constable,  and  told  him  that  he  did  wrong  in  removiog 

of  that  parish  to  her  from  H.     Upon  this  the  constable  ordered  her  to  be  tate 

Attend  her :         hzcV  to  JF/.,  and  said  he  would  go  and  consult  a  neighboaii*^ 

Held,  that  U      magistrate.     The  magistnate,  who  was  also  charchfwden  of  the 
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taridli  of  H^t  advised  him  to  take  the  woman  to  the  nearest  public  was  the  duty 
ouse,  and  to  lay  her  thigh  straight  and  send  for  a  doctor.    The  ^J^^  pariah 
landJord  of  the  Hoy^  whidi  wa«  the  nearest  public-house,  refused  ^^^^^ 
to  take  her  lo.    The  driver  of  tlie  cart  then  suggested  to  the  con-  ^j^  pauper  to 
stable  to  take  her  to  the  parish  poor-house.     Tne  constable  said  the  Dearest  con- 
be  did  not  know  where  they  would  put  her.  The  pauper,  who  had  yenient  house 
been  expos^  to  the  cold  air  for  some  hours,  said,  "  If  you  do  not  ^"  ^*  and  to 
« kflow  where  to  put  me,  for  God's  sake  take  me  home."    The  roJcuSl*]^- 
ctQstable  desired  a  bystander  to  pay  attention  to  the  request  made  dance  there  and 
by  the  pauper  to  be  sent  home,  as  it  was  likely  they  might  be  uiat  they  could 
called  to  speak  to  the  fact  upon  some  future  occasion*     She  re-  not,  by  impro- 
qvested  not  to  be  put  under  the  care  ol^  the  plaintiff  (who  was  V^^l  removing 
<|M>tbecary  of  the  parish  of  M\  but  of  one  Thorpe,  who  was  ^^  *!J^^ 
i^thecary  of  H*    The  constable  then  desired  her  to  be  taken  to  Semwlvesfiom 
M.    The  driver  of  the  cart  refused  to  take  her  back  to  M.,  unless  the  liability 
the  constable  would  give  him  a  note  that  she  should  be  taken  care  which  the  law 
of  bj  the  parish  of  H.    The  constable  said  he  would,  but  did  not.  ^  '^^  the  fint 
He  accompanied  her  to  her  house  at  M.,  where  she  arrived  about  '"***'!51^'lBd 
tvo  o'cIocK  in  the  moroing,  and  asked  Thorpe,  the  apothecary  to  um^^ey  were 
the  parish  of  i/.,  to  attend  her,  and  told  him  the  pauper  was  at  her  therefore  liable 
own  bouse.  Thorpe  said,  that  in  that  case  he,  as  the  apothecary  of  to  pay  the 
E,  had  nothing  to  do  with  her.    The  constable  then  sent  for  Tois-  surgeon's  bill, 
/won,  and  the  Tatter  attended  her  for  several  weeks.  Upon  this  evi- 
dence, it  was  insisted  at  the  trial,  first,  that  as  there  was  not  any 
express  promise  b^  the  parish  officers  of  H.  to  pay  for  the  medical 
attendance  given  m  the  parish  of  i\/.,  the  defendants  were  not  lia- 
ble; and  Atkins  v.  Bantvell  ^a),  and  fVing  v.  Mill  (6),  were  cited,  (a)  2  East.  505. 
The  learned  judge  was  of  opinion,  that  there  was  some  evidence  to  f^^^ff^i^  pl.S88. 
goto  the  jury  that  the  magistrate,  who  was  churchwarden,  and  the 
constable,  felt  the  obligation  to  afford  the  pauper  relief,  and  that 
the  constable  actually  undertook  to  pay  the  plaintiff  for  his  attend- 
ance ;  and,  secondly,  he  was  of  opinion,  that  as  the  accident  which 
happened  in  the  parish  of  //.  was  one  which  required  immediate 
cace  and  attention,  it  was  the  duty  of  the  officers  of  thai  parish  to 
have  taken  the  pauper  to  that  house  nearest  to  the  place  where 
the  accident  happened,  and  where  they  could  procure  accommo- 
dation for  her,  and  to  have  provided  medical  assistance  immedi* 
9i£\y ;  and  if,  as  humanity  required  them  to  have  done,  they  had 
•ent  for  a  surgeon  to  attend  her  in  that  parish,  they  would  clearl](^ 
have  been  liable,  and  that  they  could  not  by  neglecting  their  duty, 
and  removing  her  to  another  parish,  relieve  themselves  from  that 
liability  which  the  law  had  cast  upon  them.     The  jury  having, 
found  a  verdict  for  the  plaintiff  for  the  amount  of  his  bill,  a  rule 
niti  for  a  new  trial  was  obtained,  upon  the  ground  that  there  was 
not  an  esipress  promise  by  the  defendants  to  pay  the  plaintiff,  and 
that,  under  the  circumstances  of  the  case,  the  law  would  not  imply 
a  promise  on  their  part.*— -Abbott  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged^     The  pauper  met  with  an  accident  in 
the  parish  of  //.,  an  accident  which  entirely  incapacitated  hef 
from  going  to  her  own  place  of  abode,  and,  therefore,  if  she  had 
been  taken  to  any  house  in  i/.,  as  she  ought  to  have  been,  and  relief 
had  been  administered  to  her  there,  it  is  clear  that  the  parish  offi- 
cers would  have  been  liable  for  the  expences  of  her  cure.     Rex 
V.  The  Inhabitant  of  St.  James  in  Bury  St.  Edmund's  (c),  is  an   (c)  Poi*,  toI.  ii. 
authority  to  show  that  it  would  not  have  been  competent  to  the  P'*  ^^^* 
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jmrish  officers  to  have  removed  her  ad  a  person  coming  to  settle  in 
H.  If  she  had  been  taken  to  a  house  in  i/.,  therefore,  thepfffuh 
officers  would  have  been  under  a  moral  and  legal  4>bligati<m  to 
provide  assistance  for  he^.  One  of  the  parish  officers  did  veiy 
properly  recommend  her  to  be  taken  to  the  nearest  public-boofe 
which  was  in  H»  The  occupier  of  that  house  did  not  think  pro- 
per to  open  his  doors  and  receive  her.  A  proposition  wai  then 
made  to  take  her  to  the  poor-house,  and  upon  the  way  thither, 
-some  conversation  took  place  which  excited  in  the  mind  of  (lie 
poor  woman  (who  at  that  time  had  been  lying  in  the  cold 
«ome  hours),  an  alarm,  whether,  when  she  arrived  there  she 
■should  be  properly  treated,  and  she  said,  ^<  For  God't  sake 
take  me  to  my  own  house ;"  and  she  was  then  taken  bone* 
The  first  proposal  was,  to  take  her  to  her  own  parish,  but  oa  t 
remonstrance  by  the  driver  of  the  cart  the  constable  desisted. 
She  was,  however,  ultimately  taken  to  her  own  house.  The 
constable  of  //.  sent  to  the  plaintiff,  and  desired  him  to  ixkt  csre 
of  her.  As  the  parish  officers  of  ff.  must  have  pud  for  die 
medical  attendance  if  she  had  remained  there,  it  seems  to  me, 
that  the  removal  from  that  parish  to  another  (although  it  was  her 
own)  coupled  with  the  &ct,  that  the  surgeon  was  called  hi  from 
the  parish  of  M.,  does  not  relieve  the  inhabitants  of  H.  frwi 
the  obligation  to  which  they  would  have  been  clearly  liable,  if 
this  woman  had  been  taken  to  some  house  in  that  parish  sad 
taken  care  of  there,  and  for  these  reasons,  I  think,  that  the  ve^ 
diet  was  right.  —  Bayley  J.  I  am  of  opinion,  that  the  verdict 
was  right.  It  is  of  very  great  importance,  with  a  view  to  Um 
protection  to  which  the  poor  are  entitled,  that  it  should  be  foHr 
understood  upon  whom,  under  such  circumstances  as  those  vfaicii 
have  occurred  in  the  present  case,  the  legal  obligation  to  proride 
medical  attendance,  attaches.  I  do  not  put  the  case  upon  die 
ground  of  moral  obligation,  or  upon  the  ground  of  the  constable*! 
having  sent  for  and  employed  the  plaintiff,  but  I  put  it  upon  tbe 
ground,  that  the  law  imposed  a  legal  obligation  upon  the  parish 
officers  of  H.  to  employ  a  surgeon  for  the  cure  of  the  pauper.  I 
•think  it  is  highly  prejudicial  to  the  rights  of  the  poor,  that  when 
-  an  accident  has  happened  the  question  should  be  agitated,  or 
even  pass  in  the  minds  of  those  persons  in  whose  power  ^e  suf- 
ferer is  of  necessity  placed,  whether  a  burthen,  which  must  dH 
somewhere,  must  be  borne  by  them,  or  can  by  any  contrivance 
be  shifted  to  others.  It  is  of  importance,  therefore,  that  it 
should  be  certain  upon  whom  the  obligation  to  provide  medicsl 
attendance  rests.  For  otherwise  the  consequence  will  be,  that  poor 
persons,  who  ought  not  to  be  .removed  from  the  place  where  tiie^ 
have  met  with  an  accident,  will,  perhaps,  at  the  risk  of  their 
lives,  and  certainly  with  great  aggravation  of  their  sufferings,  be  re* 
moved  to  a  distance.  In  this  case  the  pauper  met  with  the  acci' 
dent  in  i/.,  which  incapacitated  her  from  moving  herself  from  the 
spot  where  it  happened.  The  best  and  most  obvious  coarse 
would  have  been  to  have  done  that  which  the  magistrate  of  the 
place  suggested  should  be  done,  viz.  to  have  removed  fier  into 
the  public-house ;  but  if  she  was  not  placed  there,  she  ought  to 
Jbave  been  placed  in  the  poor-house,  or,  at  aU  events,  she  ouj^ 
to  have  been  sent  to  some  house  in  the  paridh.  I  am  of  opiai0<^t 
±hat  when  the  pariah  officers  refused  her  an  asylum  ia  thatparirik 
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there  iKe  wail  €iuittei  to  have  it,  and'  (breed  her  to  ^  to  ^eir 
otQ  hoiiie,  all  the  attendance  given  b^  tbe  plaintiff  in  tne  pariali* 
ofJtfl,  in  cbnseauehce  ot  the  wrongful  conduct  of  some  of  the" 


tpied  had  been  in  the  parTsfi 
imice{a)f  ^^'^^  EUenhoraugk  speaks  not  of  a  indtal  but  of  a  (A}itei»y^8t6« 
llgd  (^ligation  attaching  on  tne  parish  where  the  bauper  lies 
M  or  disifibled^  tb  provide  assistance;  he  says,  '' It  cannot  be 
"  nialtef  of' dispute  in  point  of  law,  and  I  could  wisTi  it  were  so 
'^ohderiBtbody  that  wliere  tloie  is  riot  afforded  for  procuring  an' 
"  order  of  justices,  the  law  raises  2Lii  obligation  against  the  par^sb 
''vl^re  the  pauper  lies  slclc,  as'  casiidl  poor,  to  look  to  the  suppljr 

tifer, 
thftt 

a  I^al  obligation  in  the  parish  officers  of  H*  to  give  her  relief. 
Lord  EUenborough  afterwards  says,  **  If  the  parish  officer  stands 
"  by,  and  sees  that  obligation  performed,  by  those  who  are  fit 
"and  competent  to  perform  it,  and  does  not  object,  the  law  will 
''  raise  a  promise  on  his  part  to  pay  for  the  performance.**     Now, 
although  the  attendance  was  not  j?iven  in  the  parish  of  H.  but  in 
the  parish  of  Af.,  yet,  as  one  of  the  parish  officers  of  17.  knew 
that  the  attendance  was  indispensably  necessary,  and  that  the 
removal  from  H.  to  M.  had  been  wroneful,  it  seems  to  me  exactly 
the  same  as  if  the  parish -officers  had  stood  by  and  seen  the  at* 
tendance  of  the  surgeon  upon  the  pauper  in  the  parish  of  H» 
Ihere  was  a  subsequent  case  of  Gent  v.  Tomkins  (T.  7.  1822), 
b  this  Court,  which  seems  to  support  the  principle,  that  the  law 
casts  the  obligation  of  providing  medical  attendance  for  a  pauper 
disabled  by  an  accident  upon  that  parish  where  the  accident  naa 
happened.     In  that  case,  the  action  was  brought,  not  against  the 
orerseers  of  the  parish  in  which  the  accident  happened,  but 
against  the  overseer  of  the  parish  to  which  the  pauper  belonged, 
and  the  Court  intimated  a  very  strong  opinion,  that  it  was  not 
properly  brought  against  the  overseer  of  the  latter  parish.    It 
may  sometimes  happen,  that  the  parish  in  which  the  accident 
happens  may  not  be  the  proper  place  to  give  relief.    It  may  hap- 
pen, that  the  parish  officers,  without  entering  into  the  question, 
vbat  are  the  limits  of  particular  parishes,  will  do  that  which 
OQght  to  be  done  immediately  ;  namely,  carir  the  pauper  to  the 
house  nearest  the  place  where  the  accident  happens,  instead  oT 
carrying  her  to  a  considerable  distance.    In  Lamb  v.  Bunee  the 
impression  of  the  Court  was,  that  the  parish  in  which  the  house 
was  situate,  was  tlie  proper  parish  to  have  given  the  relief ;  but 
without  deciding  that  point,  I  am  of  opinion,  that  in  this  case^ 
inasmuch  as  the  accident  happened  in  the  parish  of  Jf.,  and  that 
was  the  place  where,  under  all  the  circumstances,  the  pauper  waa 
entitled  to  receive  surgical  assistance,  the  plaintiff  is  entitled  te 
look  to  the  parish  o(^  H.  for  payment  of  his  bill.  —  Holroyd  J. 
ITie  accident  having  happened  to  the  pauper  in  the  parish  of  /f. 
tt  was  the  duty  of  the  officers  of  that  parish  to  provide  medical 
uit.(tance  for  her  there.    They  might  have  done  that,  although 
^e  occupier  of  one  public-house  refused  to  receive  her.    But  I 
think  they  could  not,  by  removing  her  elsewhere^   shift  upon 
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Other  people  that  burden  which  the  law  casts  upon  theoud?ei; 
and  that,  whether  they  procured  the  medical  assistance  to  be 
given  in  the  parish  or  out  of  the  parish,  they  are  liable. — Littls- 
DALE  J.  I  am  of  opinion,  whenever  any  accident  happens  to  a 
poor  person^  of  sucn  a  serious  nature  as  to  render  removal  oat 
of  the  parish  dangerous  or  improper,  I  think  the  law  casts  an  un- 
doubted obligation  on  that  parish  to  administer  all  necessaiy 
relief.  If  the  pauper  in  this  case  had  actually  been  takai  to  a 
bousie  in  /i.^  and  resided  there  while  the  surgeon  was  attendiog 
her,  that  parish  would  have  been  liable  for  her  cure ;  but  it  ap-. 
pears  to  me  that,  under  the  circumstances  of  this  case,  she  wss 
improperly  taken  out  of  the  parish,  and  that  any  officer  or  iobsr 
bitant  takmg  her  to  another  parish,  where  it  was  unproper  to  take 
her,  cannot,  by  so  doin^,  release  the  inhabitants  of  the  former 
parish  from  the  obligation.  I  think,  therefore,  that  this  rule 
pu^bt  to  be  (JiBcharged.  —  Rule  discharged^ 
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RATING  PARISHES   IK  AID. 

I.  The  Statute. 

H.  The  Form  of  the  Rate^ 
01.  Rating  Parishes  mthih  the  Hundreds 
IV.  Rating  Parishes  toithin  the  County* 

v..  Of  the  Districts  or  Divisions  liabte  to  be  assessedi 

I.  The  Statute. 
4S  Eliz.  c.2.§2. 

U.  The  Form  of  the  Rate. 

W.  THE  case  of  the  parish  o^  St.  Rumbald'Sf  M.  T.  2Jac.  2.  AnordfermUng 
5itin.  258.— The  parish  of  St.  R.  in  Colchester  being  ^^^"*l^ 
lorcharged  with  poor,  the  justices  made  an  order  that  two  other  JKrottJIISlie* * 
parishes  in  C.  should  pay  rehef  to  the  poor  within  the  parish,  tbewotSsoftlM 
^z.  the  one  5s.  a  week,  and  the  other  8^.  a  week,  and  that  ttatiiiii« 
tbe  overseers  shouM  collect  it.    Thfs  order  being  removed  by 
^idrari,  it  was  moved  to  quash  it,  because  it  had  not  pursued 
the  direction  of  4S  Eliz.  c.  2.  §  S^.,  which  says,  the  justices  shall 
ttsess  **  others  of  other  parishes,"  and  therefore  it  ouffht  to  have 
Scribed  the  particular  persons  assessed,  and  not  the  parishes  \j,,^    . 
generally.  —  But  the  Court  were  of  opinion,  that  the  order  was  tooiJSr'Se "* 
veil  enough,  and  according  to  the  right  course;  for  the  justices  auanium,9nd 
ve  only  to  assess  the  quantum,  and  then  the  rate  is  to  be  made  by  the  oreneert  to 
the  overseers  of  the  poor  of  the  parish.  mtk»  iA»  rote. 

398.  Rex  v.  Little  Glen,  H.  T.  5  JV.AM.  Comb.  24<1.— It  was  Anor^rrating 
moved  to  quash  an  order  made  by  two  justices  that  the  inhabitants  oth^n  in  aid 
rf  £.  G.,  in  the  county  of  X.,  should  pay  a  yearly  sum  to  IV.,  ST'^^J^ 
because  it  was  only  said  that  fV.  was  at  great  charge  in  maintain-  yi^eSe^to  ml 
iog  the  poor,  but  not  that  they  wer^  unable,  pursuant  to   the  tide  fi»r  its  own 
itatote*  —  The  Court.    The  justices  at  Sessions  made  an  order  poor;  or  vie 
opon  an  appeal,  in  which  it  was  stated,  that  the  parish  was  9p  wor^  tamtfi- 
^eued  i  and  it  was  held  that  it  implied  inability.  ''*'^^- 

399.  Re:s  v.  Knightly,  M.  T.  6fV.&  M.   Comb.  S09.  —  Upon  ^,^[^^^ 
*»  order  made  by  two  justices  for  contribution  to  the  relief  of  a  SUT^iilJi 
poor  parish,  it  was  ruled,  that  the  justicea  may  either  charge  parw  cbarge  pardcu- 
ticular  persons  or  the  whole  parish.    But  in  this  case  the  order  Ur  ponons,  or 
charged  a. sum  in  gff)ss  to  be  levied  for  the  whole  year;  and  it  was  the  whole  pwrUh 
objected,  that  this  form  of  ordering  relief  was  unreasonable,  for  ^^  *  f*"\^ 
the  ability  of  the  parish  to  provide  for  the  poor  may  within  that  f^f  of  the 
^ffle  change.  — >  The  order,  however^  notwithstanding  thia  objec-  whole  year, 
kion,  was  confirmed.  S.  C.  Sett;  k  Rem.  58. 

400.  Cobbett  v*  St.  Mary,  Lincoln,  Vin.  Abr.  tit.  Poor,  4S1.—  Theordermurt 
It  must  appear  that  the  parish  which  pays  in  aid  of  anodier  was  !J^^^  *^^ 
Ko^  aUe  to  pay  sufficient  sums,  and  there  must  be  an  assertion  and  riihwas^a£^ 
adjudication  that  it  appeared  so  to  the  justices  who  make  the  butthejustioet 
E^raer.  mutt  tfaeram  ta 
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AnordertaKing  401.  Anonymotu^  £•  T.  10  JV.  S.  5  Mod,  S97-  —  An  original 
a  parish  in  aid,  order  was  made  at  the  Sessions  to  this  effect :  **  It  appeakihg  to 
stating  that  it  u  t^g  Court,  that  the  parish  of  D.,  in  the  hundred  of  W^  being 
fe^JiSSTu^d^  "  o^oerburthened  with  poor,  ^d  thit  tb^  parish  of  £.,  within  the 
foTaudi  ordor  *  "  same  hundred  of  fF.,  having  no  poor  relievable  within  the  said 
must  originate  **  parish,  IT  <s  ORDEBKD,  that  the  said  parish  of  E.  be  from  heooe- 
withitiMifMiiioet.  <<  forth  annexed  to  the  said  parish  of  !D.,  and  that  the  occupiers  of 
S.C.  Foley«S2.  tt  lands  and  tenements  within  the  said  parish  of  £•  he  chargeable 
Vi^^so'  *^*  "  ^^  contributory  towards  the  relief  of  the  poor  of  U)£  ssid 
'  ^  parish  of  2).  the  sum  of  2(M.  a  year,  by  monthly  payments,  lo 

**  long  as  the  said  parish  shaQ  be  overburthene«l,  and  no  pe«r 
**  within  the  said  pansh  of  £/'    A  motion  was  made  to  quash  tlus 
order,  because  it  was  in  Ae  nature  of  an  act  of  parliament   Bat 
ii  was  quashed  because  it  was  an  original  orders  and  therefore 
should  have  begun  with  tvojusficef^ 
The  ordor  must       402.  The  Case  of  the  Inhal^ants  cf  Boroughfen^  T.  T,  9  Amu 
•tate  the  poor     Foieyf  27^ — Upon  a  motion  to  quash  an  order  of  two  justiceii 
SUT***  *°  h^"*    exception  was  taken,  that  it  did  not  appear  upon  the  order  that 
dredwiU) the*    ^®  p&rish  that  is  charged  to  aid  the  parish  that  is  not  able  to 
Pfffiah  ii|ta4.       maintain  i^  own  poor  is  within  the  same  hundred ;  tad  by  iht 

unanimous  opinioa  of  ths  whole  Court  the  order  was,  for  this 
reason^  quftsh^d* 
An  Older  nrtMf      4*03.   AnonymQus,  H.T*   S  Ann.   Foley t  Z5*  —  An  order  was 
mievili  in  aider  fa^^e  by  two  justices  under  the  4*3  Eliz,  c.%  §3*    The  case  n$  • 
another,  vMlc-     t|^g .   Ther^  wero  two  vills  in  one  parish,  and  the  ^der  recite4  ^ 

viUdid'notm  ^^^'  ^^^  ®^  ^^  ^^^^®  ^^  ^^^  "^^»  *"^^  ^^  Other  verv  poor;  and 
somuchjwthe  further,  that  the  vill  which  was  rich  did  not  pay  half  so  miichit 
poor  Till,  with-  the  poor  as  t^e  poor  vill  did.  It  was  objected,  that  the  reason | 
out  saying  that  given  in  this  order  for  charging  the  rich  vill  to  qoDtribatetothi: 
to^*^  ^•*''^  poor  vill  is  uncertain,  viis,  because  they  do  not  pay  half  so  mucfcj 
bed  fbr^Dper-  ^  *^®  P°®^  ^^^  ^^^®»  without  showing  that  either  vill*  pays  aof 
talnty,  tiling  tp  the  poor.  —  By  the  Court.  This  order  must  be  qua$hai| 

for  uie  uncertainty.  . ' 

Thepid«rmypt      ^(H.  Rex  v.  TeUcombe,  T.  T.  5  G.  1.  Str.SU. — Pjut  CoaiAJf.1 
state  a  sum  <w-  Th^  order  fpr  the  contributory  parish  to  make  a  rate  at  6^«  ia  thfj 
tq^  aqdnot »    pound  is  ill  fpr  uncertainty ;  it  should  have  been  to  raise  sueh  a 
^^* '^ nd       certain  sum;  and  the  order  was,  therefbre|  quashed. 
See  Rex  th  Knightly^  atiUfi,  fL;99»» 

Thaos^riBim  4Q5.  Rex  V.  Borot^hftn,  T.T.  12C.  1.  Foiey.M — Anordeij 
show  that  th«  was  flnde  upon  one  pariah  to  relieve  the  poor  of  asiotfaer.  M 
^  Uoluof  ^'bjec^on  was  taken,  that  it  did  net  appear  by  the  order  bat  tUfl 
the  parish  toi  ^'  >s  within  the  parish  of  St.  J.  in  aid  of  which  they  are  n^f^^ 
whiclii  the  aid  18  Fem.  Cubiam.  Yoq  must  sbow  that  B.  is  out  of  the  parish  ff^ 
givep.  Sed  ^S^.  J«,  or  the  justices  have  ne  jurisdiction  :  and  for  this  o^ectiot^ 
quaere,  and  see    tj^  order  w«a  quashed. 

Kderr;ada  ,,*«?.    Ca,e  of  iU  Borough  ^  MorUor^.   ^i^IlSlii 

by  tyrp  justices  ^6  Vm.  410*  —  An  order  was-  made  by  the  justices  of  the  eerooga 

**  to  contribute  fof  the  parish  of  ^  Pi.  to  pay  to  the  officers  of  St.  M.  SOf.  weeidj^ 

untav^sfi^j^jQ  <<  till  we  the  said  joatiees  shall  ftee  fit  te  order  to  the  contrsry* 

ord<r  ifi  <*^cw-r  jt  ^gfl  objected.  First,  That  it  does  not  appear  that  the  parish  rf 

I'?!' Strange  ^'  ^'  '•  overburthened  wkh  poor :  but  t&at  was  ever^mled,  ftr 

7gQ/2$es9»Ci^  ^^  order  follows  the  words  of  the  statute.    Seceodly,  It  isssili , 

5^^  Foley,^  59.  they  are  jurtioes  of  the  town  and  borpagh ;  and  it  appears  apoB 

the  Qrder»  that  the  parish  of  S^.  M  is  within  the  borough,  bet  ast 
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wkluQ  the  town  amd  boroii^;  bof  by  ther  Court,  ^y  ar^ 
jiBtice§  of  both.  Thirdiy,  The  order  k,  "  until  #e  sh^l  «ee 
^fit  to  order  to  the  contrary;"  wherea»  the  act  doeii  hot  give 
the  justices  any  such  aurhotirfy  a«d  it  iis  io  effect 'making  a 
perfiltail  order;  ibr  if  one  of  the  juetices  die,  or  be  rerooted, 
ne  other  justice  can  alter  it :  oftd  it  was  c^athed  upon  this  last 
objecdon. 

407.  The  case  of  ike  Faruh  6/  6i.  Peier  and  St.  Paut,  T.  T.  Thfe  order  amw 
WS,4  Str.  1114-.  — Two  justice*,  reciting  the  inability  of  the  ^^^ 
P«A  of  9$.  M.  t^  maintain  iu  own  poor,  ordered  the  church-  JJJ^^'JJJ^ 
wvden  of  St.  P.  to  assess,  rai^e,  and  levy  60/;  for  the  maintenance  jultko^  for 

of  the  poor  of  the  other  pariah.    An  objection  was  fnade  lo  their  the  justices  can* 
vMng  tuch  a  gross  sam ;  but  the  Court,  upon  the  authority  of  not  delegete 
'  1  Vm.  850.  Sa&.  480.  ComB.  309.,  held  it  well  in  that  respect.  ^"  authority 
Bat  tfag  order  was  quashed,  because  the  justices  had  delegated  ^"**''  ^*' 
tUrpow^  of  assessing  and  rating  the  parishioners  to  the  church- 
wanleos  and  e^^rseers ;  whereas  by  4<3  Eliz.  c.  2.  §  S.  the  justices 
mt^malte  the  rate  on  all  or  on  particular  persons. 

in.  Rating  Parishes  voithin  the  Hundred, 

408.  Anonymous  J  Vin.  Abr.  tit.  Poor^  431.— In  a  city,  when  ITieneit  parish 
one  parish  \b  not  able  to  relieve  their  poor,  the  next  parish,  being  J?^"  JlJ*"^ 
•lile,  is  to  aid  them  with  a  weekly  allowance ;  but  when  the  cause  y^  ^^^  -^  2d. 
ceases,  such  allowance  is  to  cease  also. 

i09.  St.  Benedict  v.  St.  Peter\  H.  T.  8  Ann.  11  Mod.  269.  —  in  «n  order 
.^ome^'General  moved  to  quash  an  order  of  two  justices  of  the  made  by. f wo 
!  peace,  for  the  county  of  the  city  of  Norwich,  made  upon  the  sta-  j^utke$y  it  must 
'^^%Eliz.     His  exception  to  the  order  was,  that  it  does  not  ap-  '^SS^^toST 
\ffst  that  the  parishes  taxed  are  within  the  hundred ;  and  two  jus-  ^^  wiOiin  the 
[ticet,  by  the  act,  have  not  power  to  tax  the  county,  but  only  the  Aundred,  and 
Inoidred,  or  the  parishes  within  the  hundred.  -^  Powell  J.  This  is  therefore  if  it 
*ol  casui  omissus  out  of  the  statute ;  and  though  the  two  justices  ©"ly  ■*^  .*h«^ 
W^e  not  power,  here  being  no  hundred,  yet  the  Sessions  have  a  |?  ^'^  ^^^'t ' 
Jjrisdiction,  and  may  tax  the  county  of  the  city  in  part,  or  at  large,  y^^^ike  " 
To  which  the  rest  agreed,  and  quashed  the  order,  being  made  by  setthnt  must 

1^0  justices  only.  tMX  the  couniy 

I  when  the  hundred  is  incapable  of  affording  relief.    S.  C.Foley,4S. 

.♦10.  Rex  v.  Eastchurch,  H.  T.  9  1V.S.  2  Salk.  480.—  An  on-  Justices  may 

|inal  order  was  made  at  Sessions,  setting  forth,  that  whereas  the  *■*  paracuU^ 

f^  of  Z).  was  over-hurthened  with  poor,  and  that  the  parish  of  ^^[j^^^rish. 

£»  haJ  DO  poor,  the  parish  of  D.  should  be  annexed  to  the  parish  Comfr.  943. 

^E.^  and  that  the  occupiers  of  land  there  should  contribute  201.  d09.S.P.Skin. 

t^  annumi  hy  equal  monthly  payments,  to  D.,  as  long  as  that  258. 

>b)uld  be  aver-burthened  with  poor  and  E.  have  none.     To  this 

■vder  it  was  objected,  that  the  justices  of  peace  cannot  alter  and 

^ex  parishes  to  one  another ;  and  secondly,  that  the  Sessions  can- 

^  make  an  original  order.  —  Holt  C.  J.  There  are  two  ways  by 

^  iiSEliz.  C.2.  to  make  one  parish  contribute  to  the  maintenance 

^the  poor  of  another,  viz.  the  justices  may  tax  particular  persons 

&  aid  to  that  parish  which  cannot  relieve  its  own  poor,  or  they 

^y  assess  the  whole  parish  in  a  certain  sum,  and  leave  it  to  the 

Aurchwardens,  &c.  to  levy  the  fame  on  particular  persons  (a), 

(a)  See  the  opinion  of  the  Court  in    the  tax  oOgbt  to  be  laid  on  the  whole 
^  V.  Boroughfen,  pott,  pL  411.  that    parish,  and  not  on  particular  individuals.  ' 

C  C  3 
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which  was  well  done  in  this  particular  case ;  but  so  mnch  as  con- 
cerns the  annexing  of  parishes  is  void,  and  the  rest  good.  —  Bat 
THE  Court  took  time  to  advise. 
JuBticesmay  41 1,  Rex  v.  Occupiers  of  Land  in  Bifrougl^hUf  jT.  T.  12  6.  L 

charge  partica-  j^j^s.  —  An  order  was  made  by  two  justices,  on  the  statute 

l!![i°.^^!^!l.  4?3£/tz.  C.2.  6  3.,  to  charge  some  paHicular  inhabUanU  in  sn  extra- 
who  are  ownen  •  »  •»     1         •     -w^        °  ••'  <•       i_         i*-«r..L 

of  lands  in  an  parocBial  place  m  By  to  contnbute  to  a  rate  for  the  relief  of  toe 
extrs-paMohial  poor  of  the  parish  of  SL  t/.,  which  was  not  able  to  provide  for  its 
place  within  a  own  poor.  — It  was  moved  to  quash  this  order,  on  the  ground  that 
pariditoaid  ^^^  gutute  43JB/w.  c  2.  Only  authorises  the  justices  to  tax  any 
to  ^df Siu  ^^  P^^^  '^'^'^  ^«  *^^^  hundred  with  the  parish  wWch  makes 
poor.  ^^c  complaint;  but  that  by  the  present  order  the  rate  is  charged 

Cooib.6.242.  on  particular  land-owners  in  B.,  who  have  no  method  of  reim- 
d09.  bursing  themselves,  when  all  the  inhabitants  of  B.  ought  to  hate 

1  Ven^S5a  \)een  taxed;  for  otherwise  the  justices,  out  of  private  reseatment, 
8  Bnlst.' 854.  ™^^  throw  the  load  of  such  a  rate  upon  particular  persona,  and 
Skin.  S58.  ^i*^  ^^^  ^^^  which  would  be  distributing  unequal  justice.  Be- 
^  SeaikCa8.53.    sides,  B.  has  a  numerous  poor  of  its  own,  and  other  persons  in  the 

hundred  are  at  little  or  no  charge  from  their  poor,  so  in  reasoa 
these  parishes  should  have  been  charged  with  this  rate,  as  the  best 
able  to  pay  it.  They  also  objected,  that  the  order  was  wrong,  be- 
cause it  did  not  state  that  B.  was  a  parish,  but  merely  that  it  was 
•a  place  situate  and  lying  toithin  the  hundred  qfbresaid.  —  Thi 
Court  were  of  opinion,  that  this  was  a  hard  and  unreasooaUe 
order,  since  particular  persons  of  other  parishes  would  be  mocfa 
exposed  to  the  mercy  of  the  justices ;  and  that  such  a  power  was 
hardly  to  be  trusted  with  them,  for  they  may  rate  some  and  excuse 
others  altogether  as  well  able  to  pay.  But  the  words  of  the  sta- 
tute are  very  strong.  There  are  two  ways  by  the  43  Eliz*  c  2.  to 
make  one  parish  contributory  to  the  poor  of  another,  viz.  the  jus- 
tices may  either  tax  particular  persons  in  aid  to  the  panah  which 
cannot  relieve  its  own  poor,  or  they  may  assess  a  whole  parish  ia 
Comb.  242.        n  particular  sum,  and  leave  it  to  the  churchwardens  and  overseen 

to  levy  a  contribution,  which  may  be  in  gross  by  adjacent  parishes 
yearly.  —  The  Court  gave  judgment  on  the  second  o6jectioni  that 
B,  is  not  said  in  the  order  to  be  another  parish,  and  for  any  tfaiog 
that  appears  it  may  be  a  viU  in  the  same  parish  of  S^  </n  ^  ^ 
parish  at  all.  —  And  for  this  reason  the  order  was  quashed. 

iV.  Rating  Parishes  mthin  the  County^ 

An  order  rating  412.  AnonymouSy  Shafjo's  Just,  42.  —  In  case  a  parish  is  not 
parishes  within  ^bie  to  maintain  its  own  poor,  txvo  'Justices  may  tax  any  other  pa- 
te^m*!Ide*rt2r  ^^^^^  "wiMrx  the  hundred  toward  their  relief;  and  if  the  hunched 
ggggj^j,^  be  not  of  ability  to  relieve  these  parishes,  the  justices  in  Sessifftt 

Neison,  533.      <n^y  tax  any  other  parish  or  parishes  within  the  county. 
Viner,43K  413.  Rex  v.  Percivall,  T.T.SG.l.  S^r.  56.  — The  justices  in 

It  is  not  neces-  Sessions  taxed  certain  parishes  in  the  hundred  of  jf,  in  md  of  the 
sary  that  two  parish  of  B,  in  the  hundried  of  C.  Objection  was  made,  that  the 
iS'lSSe^S'**  statute  gives  no  authority  to  the  Sessions  to  charge  people  out  w 
hundrad  inca-  *^®  hundred,  till  two  justices  have  enquired  wjiether  any  parish  in 
pable  to  contri-  the  hundred  can  contribute ;  tlie  first  application  to  be  to  two  jtf- 
bute  before  the  tices,  and  the  second  to  the  Sessions. «—  Parkbr  C.  J.  I  do  not 
Semofu  can  gee  to  what  purpose  it  would  be  for  the  justices  to  make  an  order 
A*  wt*<?die  ®"^y  ^^  adjudge  that  no  parish  in  the  hundred  is  able  to  contri- 
hundred.  ^^^^ »  ^^  ^^"  presume  the  justices  at  Sessions  are  satisfied  w 
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that:  and  if  two  justices  should  make  such  an  adjudication,  yet  S.C.Saik.480. 
the  Sessions  must  enquire  into  the  truth  of  it ;  and  if  no  order  ap-  Foley,  49. 
pear  which  charges  any  parish  within  the  hundred,  it  is  a  suflBcient  { J^^^^*"^ 
ground  for  the  Sessions  to  act.     If  two  justices  had  charged  any  SAlk.67.49i 
parish  within  the  hundred,  that  would  have  stopped  the  Sessions  1  Vent.  174.* 
from  proceeding.     The  sufficiency  of  the  hundred  depends  on 
this,  Whether  two  justices  have  ever  charged  the  hundred  ?  If  two 
justices  should  adjudge  the  hundred  not  able,  yet  if  other  two  jus- 
tices adjudge  the  contrary,  their  charge  would  be  good,  and  the 
Sessions  be  ousted  of  their  jurisdiction,  notwithstanding  their  first 
determination.  —  Eyre  J.  Here  are  two  jurisdictions,  Uiat  of  the 
justices  and  that  of  the  Sessions,  and  they  are  both  original  juris- 
dictions :  they  are  different  in  all  respects ;  for  the  two  justices 
have  no  power  out  of  the  hundred,  nor  the  Sessions  in  it.  —  Order 
confirmed. 

V.  Of  the  Districts  or  Divisions  liable  to  be  assessed*  '» 

414.  Rex  V.  Clarendon  Park,  16  Vin.  Abr.  431.— When  inha-  The inhrfritante 
bitants  of  an  exlra-parochial  place  are  taxed  towards  the  relief  of  ^"^  extra-^Mi* 
the  poor  of  an  adjoining  parish,  the  tax  must  be  by  poll,  every  ^^**hL\™j   ; 
particular  inhabitant  by  himself:  but  where  it  is  laid  upon  a  to  ^e  relief  of ' 
oandred  it  is  otherwise,  because  there  are  officers  who  may  pro-  an  adjoining 
portion  what  every  body  is  to  pay.     But  at  another  day  the  parish. 

Court  held,  that  the  reason  was,  because  the  parishes  were  tax-  ^  S*lk.486. 
phle  by  themselves  at  common  law,  and  that  in  the  said  case  the  ^  ^i^isi, 
inhabitants  of  an  extra-parochial  place  may  be  taxed  in  ^eneraU  1  Mod.951*. 
<Dd  that  they  may  proportion  the  particulars  upon  every  inhabit-  SMod.237. 
>ot;  or  the  tax  at  erst  maybe  laid  upon  every  person*  by  himself; 
bat  the  justices  cannot  appoint  two  persons  to  do  this,  and  that 
the  money  shall  be  levied  on  such  and  such ;  and  being  thus  ap- 
pointed, the  order  was  quashed. 

415.  AnonynwuSi  H.  T.  S  Ann.  Foley y  25.  —  Two  justices' One  of  tlMM(b 
made  an  order.  The  case  was  thus  :  There  were  txjoo  vilb  in  one  '?  ***  ■"■•  V^ 
parish,  and  the  order  recited  that  one  of  the  vills  was  very  rich,  JI^S^  ''Ibil 
Md  the  other  vill  very  poor,  &c.  It  was  objected,  that  one  vill  ^utetothere-  " 
ought  not  to  contribute  to  the  relief  of  another  vill,  because /(he  Uef  of  Uie  other 
statute  ifSEliz.  c.  2.  §  S.  mentions  parishes  only.  —  By  the  Court.'  nff.  See  is  & 
Surely  this  will  come  within  the  equity  of  the  statute,  though  the  '^  Car.s.  clS. 
statute  only  makes  mention  of  parishes. 

416.  Case  of  St.  Benedicts,  H.T.  %  Ann.    jFo%,  43.  —  An  The  ftwAwi 
order  was  mack  by  two  justices  to  assess  the  parishes  of  St.  S*  ™*7t«P«ri«h- 
Md  St.  Af.,  in  aid  of  the  parish  of  St.  B.,  which  was  not  able  to  ^clnSf^ 
Qiaintain  its  own  poor.    Objection   was  now  made,  that  these'  ^^ 
parishes  are  not  within  the  same  hundred ;  they  are  in  N.,  where 

^ere  is  no  hundred,  and  therefore  the  justices  have  no  jurisdic- 
tion by  the  43  Eliz.  c.  2.  §  3.  —  Psft  Holt  C.  J.  The  order  must 
be  quashed. 

417.  Hex  ▼.  Bofoughfen,  E.  T.  10  G.  1.  Foley,  37.  —  An  drder  Extra-paro- 
was  made  by  two  justices  to  make  a  place  chargeal>Ie  to  the  poof "  «*>>*l  pl«««« 
of  another  parish.    First  objection.  That  this  was  an  extra- 
parochial  place.  —  Sed  non  allocatur :  for  the  act  mentions  any 

place.  Second  objection,  Tliat  there  was  a  distress-warrant 
S|^ted  at  the  same  time  the  order  was  made. «—  Per  Curiam. 
Order  must  be  confirmed. 

c  c  4 
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oqtiitvcnt  or 
■ynorff^ou's  to 

in  the  statuts* 

42.  16Vin«r, 
416.     1 1  Mod. 
SG8. 


iioe^  ^a£s  ^n  order  f^r  rfitiqg  t;be  tithiofi^  of  jjf.  in  lud  onlw 
radsiti  o^  S^  'P.f  in  the  s^ipe  county ;  which  was  coofinned  at 
the  $6881008,  wh^  stat^ed  upop  their  order,  that  the  tithing  of  Af. 
)ies  in  the  ^ame  liberty  of  tbe  soke  ifith  th^  s^  parish  of  &•  ?. 
It  w^  objected,  that  it  do^iB  not  appeiar  that  the  pl^es  9re  id  the 
samie  hundred  (as  /required  by  the  43  ^liz,  c,  2.) ;  tha^  "  tikcrtf 
and  *'  9oke**  are  vague  terms^  apd  pot  e^juivalept  to  the  knowB 
legal  tern?  "  hundr^£*  but  perhaps  the  liberty  may  extend  into 
seireral  fiundreds.  —  But  the  Court  did  not  consider  tbemsdrei 
as  bound  down  by  the  parti.ciflar  word  ''  ^uf^irpf*  used  in  the  act; 
but  that  i^  any  division  b^  called  by  ajoy  j^ame  synooimouf  or 
equivalent  to  th,at  pf  hundred,  it  mus^  be  equally  within  the  in- 
tention of  the  act.  But  having  sent  the  flatter  back  to  t)ie  Ses* 
sions  to  be  more  particularly  stated,  and  upon  the  return  it 
appearing  to  be  substantially  an  hundred,  the  Court  affirmed  bodi 


orders. 


County  Justices 
cannot  rates 
^tfbh  within 
the  j^risdictfon 
in  aulof  snowier 
parish  ^ng' 
WitUnab<>- 
nm|^  wMdi 
has  an  ex^ip- 
sfrejiii^dtc- 
tkm.  • 


419.  ^Recv.  HoUeaekf  T,T.  MG.S.  4  7.i2.778.'-Iliisni]e, 
calling  upon  the  defendants,  (wp  justices  of  the  coupty  of  W^  to 
Aow  cause  w^y  a  mai^damus  should  not  issue,  comm^ding  then 
to  tax,  rate,  and  assess  some  parislf  within  the  hundred  of  H«y  in 
the  said  county,  in  aid  of  the  inhabitants  pf  that  part  of  tbepariih 
of  I).,  whicli  lies  in  the  borou^  of  D.,  iq  th^  same  l^undred  and 
county,  to  tb^  support  of  their  ppor,  was  founded  op  affidaTJU 
which  disclosed  the  following  facts  :  Part  of  Z).  parish  is  ^thia 
th^  borouffh  of  D.,  and  part  without,  but  within  the  couaty  of  W» 
That  part  tv^ich  |ies  within  the  borpugh  has  imn^emorially  main- 
tainea  its  own  poor,  and  had  distinct  overseers.  The  whole  of 
the  parish  of  X).  and  the  borough  are  within  th^  hundred  of  Hn 
in  which  divi^oo  the  defendants  live  i^nd  act.  The  particular  dr- 
cumstances  of  the  place  were  set  forth,  ^om  whence  the  pardei 
making  the  application  inferred  that  they  were  in  a  situation  to 
require  the  afsistanc^  praved  for ;  the  poor  rates  pow  amounted  to 
25s,  in  the  pound,  and  being  gradually  on  the  increase  from  certain 
8a)t-works  being  discoi^tinued  ther^ ;  and  it  was  also  said  that  the 
part  of/),  parish  out  of  the  bprougb,  and  the  oth?r  parishes  in  ^« 
out  of  the  bproughj  were  moderately  fusessed  for  the  support  of 
their  respective  poor,  tn  the  defencbint's  a&davjts.  ii^  answ^i  it 
was  said  that  they  had  refused  to  interfere,  bec^us^  the  boroqgh 
of  1).  is  an  exclusive  jurisdiction^  having  justices  of  its  owOf  to 
the  exclusion  pf  the  axagistrates  of  the  county ;  and  that  there 
w.^re,'  besides  this  part  oi!d«,  three  other  parishes  in  D.,  where 
thp  poor  rates  are  lower  than  ip  the  adjacent  parishes.-— {^oas 
Ekntom  C.  J.  I  perfectly  agree  with  the  counsel  in  support 
of  this  anplicationy  that  this  part  of  thp  parish  of  D»,  within  the 
borpugh,  which  is  a  vill,  an^d  supporting  its  own  ppor,  ia  £^ 
this  purpose  equivalent  tp  a  parish.  But  on  th^  ¥^^  V^^ 
of  jurisdiction,  I  differ  from' him.  These  justices  havii^  admitted 
that  this  part  of  the  pari^  \f  in  need  of  the  assiataiyg  required, 
relieves  us  from  discussing  one  of  the  pointy  made,  whether  the 
man/iamiis  should  be  m^ely  %o  hetp^  the  cppsplainty  or  to  do  tb( 
act  required.  But  the  point,  on  which  thi|i  must  be  de<;id^i  ^ 
that  these  defepdants  have  no  jurisdictipp.  It  is.  a^^Qiitted  on  all 
h^.d^,  tha](  the  borpug^h  of  D,  is  an  exclpsive  jurisditctio»i  'i^* 
non  inlromiitant  clause  as  to  the  justices  of  the  county;  ^^ 
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justices  of  (be  county,  therefore,  hav^  qo  nuthoritjr  to  enter  the 
borough,  (a)    Tbi«  section  of  the  9ct  sajf ,  that  if  the  justices 
prceive  that  aqy  of  tlie  inhabitants  of  any  parish  are  not  able  to 
levy  among  themselves  sufficient  sums,  ^c,  the  said  two  justices 
ih^ll  and  may  tax,  rate,  and  assess  any  other  of  other  parishes, 
&C.    Haying  the  allowance  of  all  assessments,  and  the  superin-' 
t^nd^ce  of  the  overseers'  accounts,  the  legislature  presumed  that 
the  iustiqes  would  have  the*  means  of  knowing  the  necessities  of 
«n  toe  parishes  within  their  jurisdiction  ;  but  they  cannot  have  any 
opportunity  of  knowing  the  circumstances  of  those  districts  which 
lie  out  of  then*  jurisdiction.    And  therefore^  to  provide  for  all 
caMs  that  might  happen,  the  eighth  section  of  the  act  was  intro* 
duced,  which  gives  the  same  power  to  borough  justices  that  was 
before  given  to  the  county  justices.     So  that  in  all  cases  the  acta 
of  magistrates  are  to  be  confined  within  the  limits  of  their  respec* 
tifs  precincts.     There  is  one  difficulty,  indeed,  in  a  case  where  the 
borough  consists  only  of  one  parish.     But  the  argument  drawn 
^om  thence,  to  show  that  the  county  magistrates  must  of  necea*    - 
ntj  interfere,  proves  too  much  ;  for  there  are  instances  of  such 
towns  being  counties  of  themselves,  r.^.  the  borough  of  Catt' 
mrikeui  but  in  such  a  case  it  is  impossible  to  say  that  the  justices 
of  th^  adjoining  county  can  interfere.    On  the  single  ground, 
therefore,  that  this  application  was  n^ade  to  those  who  have  no 
jorisdiction  over  the  subject,  and  no  means  of  informing  them- 
lelves  whether  the  parish  want  assistance  or  not,  I  am  of  opinion 
tiMKthe  rule  must  be  discharged;  the  f4)plication  should  have 
be^n  made  to  those  justices  who  have  jurisdiction  over  the  parish 
leekmg  relief,  and  fuso  over  ^at  parisn  out  of  which  the  relief  is 
to  come.  —  BuLLER  J.     There  is  no  weieht  in  the  objection 
which  has  been  made  to  the  form  of  this  rule,  because  if  a  man-^ ' 
damui  may  be  granted  either  way,  it  is  immaterial  in  what  terma 
this  rule  is  drawn  up.     But  cases  have  been  cited  to  show  that 
the  mandamus  may  be  to  compel  the  justices  to  rate  some  parishea 
generally ;  and  if  such  has  been  the  practice,  it  ought  to  be  sup- 
ported*   The  case  cited  from  Foley  shows,  what  cannot  be  dis-* 
puted,  that  one  vill  might  be  taxed  in  aid  of  another.    In  the 
cue  of  51.  AgneSf  ComwaU$  this  point,  about  rating  one  parish 
i?  aid  of  another,  was  not  discussed :  the  only  question  there  made 
was  on  the  merits ;  and  as  it  was  made  out  by  the  affidavits  that 
the  piarish  seeking  relief  were  actually  in  want  of  it,  the  mandamus 
^  grapted.    But  the  principal  question  here  is^  Whether  the  jus- 
ic»  €£  the  county  have  in  this  instance  any  jurisdiction  over 
that  part  of  the  parish  of  D.  which  lies  within  the  boroueh  ?  and 
lam  clearly  of  opinion  that  they  have  not.    It  is  mani^st  from 
this  act  of  parliament  that  no  justices  can  execute  tlie  third  sec* 
tion  of  it  biit  those  who  have  jurisdiction  over  the  parish  which  is 
i^  need  of  assistance  from  some  other  parish ;  and  therefore  the 
coonty  justices  cannot  give  the  relief  prayed  for  in  this  instance, 
out  of  their  jurisdiction.    By  the  dth  section  of  the  act  also  it  is 
enacted,  that  where  any  parish  lies  partly  withm  any  town-corpor- 
ate, and  partly  without,  the  county  iustices,  and  also  the  head 
officers  of  such  town-corporate,  '<  shall  deal  and  intermeddle  only 

(a)  Se«  th«  caae  of  Talbot  th  Hubble,  SStr.  1154.  «nd  Razv.  Sainabvry, 
4,T.  R.  45, 
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<*  in  SO  much  of  the  said  parish  as  lieth  within  their  liberties,  and 
<<  not  any  further."  Then  by  this  clause  the  two  parts  of  the 
parish  of  D.  are  to  be  considered  as  two  distinct  parishes;  and 
consequently,  over  that  part  which  is  the  subject  of  our  consider* 
ation»  the  justices  for  the  county  have  no  jurisdiction.  The  mm- 
damus  now  prayed  for  is  to  compel  the  county  justices  to  do  the 
act :  but  the  form  of  it,  if  it  were  granted  at  all,  should  be  to 
compel  them  to  inquire,  in  the  first  place,  Whether  the  parish 
stana  in  need  of  any  assistance  ?  and  to  act  accordingly ;  whereas 
in  this  instance  we  should  be  requiring  them  to  inquire  into  that 
which  they  have  no  means  of  knowing.  I  am,  therefore,  of  opinion, 
that  this  application  should  have  been  made  to  the  borough  jus- 
tices.—  Gbose  J.  This  is  a  new  attempt  to  compel  the  justices 
of  the  county  to  relieve  a  parish  out  of  their  jurisdiction.  But 
they  cannot  give  the  relief  prayed  for,  without  having  an  oppor* 
tunity  of  knowing  that  the  parish  without  their  jurisdiction  tMj 
stand  in  need  of  it.  The  9th  section  of  the  act  is  decisive  against 
this  application.  This  attempt  is  not  only  new,  but  altogether 
unfounded.  —  Rule  discharged. 
An  order  for  420.  Rex  v.  St.  Helen's,  in  Worcester,  T.  T.  42  G.  S.  2  East,  417. 

uiing  one  pa-  .^  ^n  order  was  made  by  the  justices  at  the  Quarter  Sessions 
"*J^**^  ^  holden  for  the  county  of  the  city  of  W.,  grounded  on  the  statute 
tSertSitr  ^^Eli^*  C.2.  §8.  By  which  order  (removed  into  this  Court  hj 
4s£lii.  C.2.  certiorari)  dated  5tn  April  1801,  and  directed  to  the  church- 
§8.,  held  well ;  wardens  and  overseers  of  the  poor  of  the  parish  of  St.  H.,  **  after 
although  Uieitpo  u  reciting  that  complaint  had  been  made  unto  that  Court,  that  the 

Sl^tS^  "  P*"**'  °^  ^'  ^' '"  ^^^  **^^  ^'"^y  °^  ^-  *"^  county  of  the  same 
wCTeincorpo-^  **  city  was  greatly  overburthened  with  poor,  and  that  the  inhabit- 
rated  for  the  "  ants  of  the  said  parish  were  unable  to  raise  and  levy  among 
maintenance  <^  themselves  sufficient  sums  of  money  for  the  maintenance  of  the 
of  their  ^r»  a  poor  thereof  5  and  after  further  reciting  that  it  had  also  been 
'^^tas  f  con-  "  represented  unto  that  Court  that  the  inhabitants  of  the  parish  of 
«ributi<m  be?"  "  ^^'  ^'  ^°  ^^^  ^*^^  city,  and  county  of  the  same  city,  were  of 
tween  each  "  sufficient  ability  to  aid  and  assist  the  inhabitants  of  the  said 
other,  under  '<  parish  of  St.  A.  in  the  maintenance  of  the  poor  thereof:  that 
special  oflBcers,  "  Court  upon  hearing  (the  parties),  and  upon  due  proof,  Ac. 
'^^weroTto"*"  "  *^j^<^g^°  '^®  ®**^  premises  to  be  true,  &c. ;  and  did  thereby  in 
chase  land ^m'  "  pursuance  of  the  statute  in  that  case  made,  rate  and  assess  the 
the  erection  of  ''  said  parish  of  St.  H.  at  the  sum  of  1/.  I2«.  Sd.  monthly,  and 
poor-houses  <<  every  month,  in  aid  of  the  said  parish  of  St.  A. :  and  did  thereby 
andfor  a  burial  «  order  the  overseers,  &c.  of  St.  H^  to  pay  the  said  sum  of 
bd" "a  roriL)  "  ^^*  ^^'  ®^-  *^  ^^®  overseers,  &c.  of  St.  A.  from  the  5th  of 
in  U^  acfinge-  "  October  then  instant  until  the  Ist  of  Avril  next,  for  and  towards 
neral  terms,  ''  the  purposes  in  the  said  act  mentionea."  It  was  not  denied  but 
that  nothing  that  the  order  was  good  under  the  statute  of  Eliz.;  but  itvas 
therein  contain-  contested  Upon  the  ground  of  a  local  act  of  parliament  passed  in 
t!^f  to  «i^  the  32  G.  3.  c.  99.,  intituled,  "  An  act  for  the  better  relief  and 
<n"leaaen^^^  "  employment  of  the  poor  of  the  several  parishes  within  the  city 
power  of  jus-  '*  of  W.,  and  of  the  parishes  of  St.  M.  and  St.  C,  which  are  partly 
ticesof  the  "  within  the  city  and  partly  within  the  county  of  fV.,  and  for 
peace  "to  tax  «  providing  a  burial-ground  for  the  use  of  such  parishes."  That 
5^w"by  ^^^  reciting  that  the  poor  within  the  several  parishes  named, 
virtue  of  the  (including  St.  A.  and  St.  H.)  are  supported  at  a  burthensome  ex- 
statute  43  Elic.  pence,  for  their  assistance  and  relief,  incorporates  them  by  the 
as  fully  as  if  name  of  «*  the  wardens  of  the  poor  of  the  several  parishes  in  the 
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"dty  of  IT.  sad  of  4be  parishes  united  therewith;"  and  directs  this  act  hod  not 
liow  the  priocipal  officers,  therein  called  "  directors/*  and  certain  been  made." 
other  officers,  shall  be  chosen  from  time  to  time.     It  then  enables 
the  directors  to  purchase  land  and  erect  buildings  thereon  for  the 
purposes  of  the  act,  and  also  to  purchase  other  land  for  **  a  burial 
''ground,  for  the  general   use  of  all   the  parishes  aforesaid  in 
**  manner  therein  mentioned ;  which  burial  ground  should  be  the 
**  property  of  the  corporation,  who  were  to  have  all  the  produce 
"  aod  benefit  therefrom,  allowing  to  the  inhabitants  of  the  parishes 
"  the  privilege  of  burial  there,  on  payment  of  5s<  for  each  corpse/' 
&c    It  enacts,  that  the  directors  shall  have  the  management  of 
the  poor,  and  enables  them  to  inclose  part  of  the  ground  next  the 
house  of  industry  for  a  burial  ground  for  such  as  die  in  the  said 
house;  and  enables  them  generally  to  provide  for  the  relief  of' 
the  poor,  placing  out  apprentices,  &c.   It  also  gives  them  a  power 
to  borrow  money  not  exceeding  10,000/.,  and  to  secure  the  interest 
aod  principal.     Then,  in  order  to  raise  an  adequate  fund  for  the 
purposes  of  the  trust,  the  directors  are  **  empowered  to  fix  and 
"ascertain  with  as  much  equality  and  fairness  as  may  be,  such 
"  sums  of  money  (regard  being  had  to  such  average  of  the  rates 
**  within  the  said  several  parishes  as  therein  after  mentioned),  upon 
''tbe  said  several  parishes,  as  should  be  needful  from  time  to 
*'  time,  for  paying  the  interest  of  the  money  borrowed,  paying  off 
"  the  principal,  and  defraying  the  charges  and  expences  of  main- 
"  taiuing  the  poor,  and  for  all  other  the  purposes  of  the  act."    It 
then  directs  how  the  quotas  of  the  respective  parishes  are  to  be 
fixed,  according  to  the  average  expenditure  of  each  parish  for  the 
Sw  preceding  yearsy  &c.     Afterwards  there  is  a  proviso,  "  that 
''.nothing  in  this  act  contained  shall  extend,  &c.  to  repeal,  lessen, 
''or  alter  the  power  of  justices  of  the  peace  to  tax  parishes  in  aid 
**  of  others  by  virtue  of  the  statute  43  Eliz,  or  otherwise ;  but  that 
"  Che  same  powers  shall  be  and  remain  as  fully  and  effectually  to 
"  all  intents  and  purposes  as  if  this  act  had  never  been  made." 
The  directors  are  also  empowered  to  grant  certificates,  and  to  take 
bonds  of  indemnity  against  bastards,  and  are  enabled  to  control 
the  overseers  in  appealing  against  orders  of  removal  of  poor  per- 
sons. —  Lord  Ellenborough  C.  J.  This  is  a  very  plain  case  upon 
the  construction  of  the  stat.32  G.  3.,  which  was  passed  for  the  better 
maintenance  of  the  poor  in  the  city  of  fV.    The  several  parishes 
of  the  city,  which  subsisted  distinctly  before  the  act,  were  thereby 
incorporated  for  certain  purposes ;  but  for  all  others  they  still 
continued  to  be  as  distinct  as  before.     Before  that  act  they  cer- 
tainly might  have  been  rated  \n  aid  of  each  other  under  the  stat. 
^SEliz.;  and  for  fear  it  should  be  doubted  whether  the  act  of 
G.  S.  did  not  do  away  the  provision  of  the  former  act  in  that 
respect,  the  proviso  in  question  was  introduced,  in  which  it  is 
expressly  saved.    Then  it  is  said  that  this  was  only  intended  to 
apply  to  extra  parishes,  and  not  to  the  parishes  incorporated,  but 
tne  wording  is  general,  reserving  power  to  the  justices  to  tax 
parishes  in  aid  of  others  as  fully  as  before ;  that  extends  to  all 
parishes.     For  this  purpose,  therefore,  the  incorporated  parishes 
were  still  to  remain  independent  as  before,  whenever  the  respec- 
tive quotas  directed  to  be  raised  under  the  local  act  were  fou^d 
insufficient  to  provide  for  the  maintenance  of  their  respective  poor. 
^  Grose.  J.    The  proviso  referred  to  expressly  saves  to  the  in- 
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corporated  parishes  the  benefit  of  tb^  iS  JBtr.  in  this  tespect  as 
before  the  act  of  &.  S.  -^Lawremcb  J.  The  proviso  is  in  genenl 
words ;  axid  is  not  narrowed,  as  contended  for,  to  ether  pariBhes 
than  those  incorporated;  but  extends  to  all  alike,  as  wol  those 
in  the  county  at  large>  as  those  in  the  county  of  the  city  of  W^ 
not  incUided  in  the  act.  (it)  It  is  said  that  the  proviso  could  ist 
be  intended  to  include  the  incotporated  parisnes,  because  ibe 
moneys  when  raised  under  the  present  order,  is  to  be  carried  to 
di&rent  purposes  than  those  directed  by  the  slat.  4S£tec  under 
which  it  IS  inade.  But  thai  is  begp^ng  die  qaestion :  the  aioaey 
raised  under  the  local  act  must  md^d  be  applied  as  that  act 
directs ;  buit  the  nuuiey  raised  under  ihe  stat.  43  EUz.  is  to  be  af* 
plied  as  that  statute  requires.  <-«  Ls  Blavc  J»  The  argomeot  is 
support  of  the  objeetioa  has  proceeded  on  die  very  groand  wfaieb 
the  proviso  was  intended  te  obviate  t  £or  without  the  introdnctiss 
of  thiMt  proviso  it  might  have  been  argued  that  the  stalou  bad 
fixed  oertaia  quotas  betweea  the  iaicoipearated  parishes,  which 
were  vkesot  to-  bo  irrevocable.  But  the  legislature  having  in  view^ 
that  cases  might  occur,  where  those  quotas  woald  not  be  saiScicBt 
for  the  maintenance  of  the  poor  of  any  particalar  parish,  have 
directed  that  notwithstanding  the  quotas  shovdd  be  fivad  between 
the  incorporated  pwrishes,  according  to  a  certain  average  rate,  for 
the  purposes  of  the  lo<^  act,  yet  that  money  might  still  be  raised  as 
before,  hy  taxing  parishes  in  aid  of  others,  under  the  stat.  43Btr. 
for  the  purposes  cUrected  by  that  statute.  And  it  is  no  answer  to 
say,  that  the  money,  when  raised  under  this  order,  wiU  be  applied 
to  the  same  purposes  as  the  fund  raised  under  the  local  act ;  for 
if  the  objects  of  the  latter  be  difiereat  from  those  of  the  ttat. 
43  EUz*  it  will  not  foHow  that  the  money  raised  under  the  one  iHlf 
be  applied  to  the  purposes  of  the  other :  but  the  money  raised 
under  either  will  be  applied  to  its  own  respective  purposes.  How- 
ever, I  da  not  see  that  the  objects  o£  the  two  acts  are  essentialhr 
different :  the  local  act  was  in  aid  of  the  43  Eliz.;  they  have  both 
the  same  general  object,  to  provide  for  the  poor.  But  it  is  not 
necessary  to  go  that  length ;  oecause  if  the  purposes  to  which  the 
money  is  to  be  applied  under  the  two  acta  be  dtfoemt,  it  will  oot 
follow  that  the  money  to  be  raised  under  this  order  wifl  be  applied 
to  the  purposes  of  the  local  act.. — Order  confirmed* 

(a)  There  were  stated  to  be  two  other  pariahet  in  tbe  dtjr  not  inohided. 
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I.  The  Statutes. 
^%Eliz.c.2. i 7. 11.     11  &  12  W.  3. c. 4. §7.    1  Anne^ st.  l.c.SO. 

n.  TA^  Jurisdiction  qf  the  Sessions. 

4^1.  J^EX  r.  Reevet  M.  T.  7  Car.  1  •  2  Bulst.  H^  -^  The  de«  The  jutticei  of 
fendant  was  brought  to  the  bar  upon  a  habeas  carpus.    U  the  district  in 
appeared  by  the  return,  that  he  had  been  committed  by  vinue  of  '^'"^^!!^^^ 
a  warrant  frona  a  juaticeof  the  peace  for  the  county  of  M.y  be*  ^IJ^r^i^- 
cause  he  being  the  reputed  grandfather  of  one  S.  O^  «  pooif  tenanceiamad^ 
&tlierles8  and  raotherlets  child,  maintained  at  the  charge  of  the  dwelU,  alone 
parish  of  St.  G.,  and  being  alto  a  man  of  ability,  had  refused  to  >»▼«  jmudic- 
naintain  or  provide  for  the  child,  or  to  find  sureties  for  his  appear-  ^^"* 
ance  at  the  next  Quarter  Sessiona  for  the  county  of  M.    It  was 
Bored  to  discharge  the  defendant,  because  the  defendant  lived 
and  inhabited  in  the  town  of  £.  in  the  county  of  8.,  that  he  came 
to  London  not  to  reside^  but  to  follow  some  suits  which  be  had  m 
the  Star^amber  ;  and  being  there,  be  was  apprehended  by  thia 
vtrrant  in  the  county  of  M. ;  that-  the  Quarter  Sessioiia  of  M* 
kve  not  any  power  by  43  EUz.  c.  2.  to  make  any  order  in  thia 
case,  the  party  inhabiting  the  county  of  8.,  and  therelbre  all  wbtchr 
Itai  been  done  here  is  coram  nonjudice^ —  Thb  Court*  It  ia  very 
reasonable  that  he,  being  of  sufficient  ability,  should  contribute 
to  support  his  grandchild ;  but  he  is  not  compellable  to  do  it  by 
tfaeeoane  which  has  been  taken  in  the  present  case:  the  child  sedpUk^ou^ 
ittides  here  in  the  parish  of  St.  G.,  which  is  in  the  county  of  Af<,  amtvah 
and  therefore  the  contribution  most  be  here ;  but  the  party  who 
ia  to  pay  this  cimtributtoa  resides  in  the  county  of  S.    The  jus« 
t>Gcs  of  the  peace  for  the  county  of  S.  may  make  an  order  in  this 
cne,  and  thereby  cause  the  money  to  be  sent  fVom  thence  to  the 
parish  of  St.  G.f  but  the  Quarter  Sessions  of  M.  have  no^  autho*- 
ntyin  this  case.     The  Court,  therefore,  ordered  the  defendant  to 
^  bound  over  to  appear  at  the  next  Quarter  Sessions  to  be  held 
£k  the  county  of  M.y  and  upon  his  entering  into  recognizance  for 
^  purpose  he  was  discharged. 

422.  Rex  V.  Humphries,  M.  T.  24  Car,  2  Sfy.  Rep.  154.  —  The  ITie  Jttfrfcei  at 
Court  was  moved  to  quash  an  order  of  Sessions  made  oS  2>.  for  Sessloni  muiit 
Pwrenu  la  rcKeve  their  pow  children.     The  exception  taken  was^  ^^^^1^ 
That  the  43 Eliz.  c.2.  appointo  that  the  justices  in  Sessions  shall  ^id  cannot  de- 
aet  the  rate  that  is  to  be  paid  for  their  maintenance,  which  the  jus-  legate  their 

authority*  . 
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MAINTBNANCB  OF   RELATIONS. 


[Ctt.  VI. 


The  justices 
cannot  remove 
poor  persons 
from  tiieir  own 
parish  to  that 
where  the  rela- 
tions live  who 
are  to  maintain 
tbero. 


An  order  of 
maintenance 
must  be  made 
at  a  Quarter 
and  not  at  a 
General  Ses- 
sion. 

Vide  Pumal's 
case,  Salk.  476. 
where  the  same 
point  is  deter- 
mined, and 
Rex  V.  Turner, 

An  order  of 
maintenance 
cannot  direct 
the  pauper  to 
be  sent  to  the 
person  on  whom 
it  is  made. 


tices  here  have  not  done,  but  have  transferred  their  antbority  orer 
to  other  justices  to  do  it,  which  they  cannot  do ;  and  so  the  order 
made  by  the  justices  is  not  good.  —  The  Court  said,  This  is  all 
one  as  if  an  arbitrator  should  arbitrate  another  to  make  the  aibi- 
trament,  which  is  not  good ;  therefore  let  the  order  be  quashed. 

423.  Shermanbury  v.  Balney,  T.T.  6  IV.  &  M.  Com.  279 — 
A  poor  man  who  was  legally  settled  in  the  parish  of  B.,  married  a 
widow,  who  was,  at  that  time,  an  inhabitant  of  the  parish  of  &, 
and  had  three  children  living  by  her  first  husband,  all  of  whom 
were  under  the  age  of  seven  years,  and  maintained  by  the  parish 
of  S.,  at  the  allowance  of  Ss.  a  week.  After  this  marriage  the 
mother  and  the  three  children  were  sent  to  the  parish  of  B», 
where  the  husband  was  settled.  The  justices  upon  complaint  of 
the  officers  of  the  parish  of  0.,  made  an  order  that  the  parishionen 
of  S.  should  continue  to  pay  the  Ss.  a  week  towards  the  mainteo- 
ance  of  the  children ;  and,  on  appeal,  this  order  was  affirmed : 
But,  being  removed  into  the  Court  of  King's  Bench,  it  was  moved 
to  quash  it,  because  the  justices  of  B.  had  no  power  to  make  an 
order  for  such  payment  towards  the  maintenance  of  the  children 
now  they  dwell  in  another  parish.  —  The  Court.  The  marriage 
of  the  mother  into  the  parish  of  B.  shall  not  settle  her  children 
there  unless  they  were  nurse  chUdrenf  for  such  must  go  with  the 
mother ;  but  it  was  doubted  whether  these  children,  being  under 
seven  years  of  age,  shall  be  reputed  to  be  nurse  children.  It  was 
then  objected,  that  it  did  not  appear  in  this  case  but  that  the 
father. in-law  was  of  sufficient  ability.  —  To  this  it  was  answered 
by  G.  Eyre  J.  that  where  the  relations  are  obliged  to  maintain 
their  poor  friends,  such  poor  people  shall  not  be  removed  out  of 
their  own  parish,  where  they  are  settled,  unto  that  parish  where 
their  relations  live ;  for  by  that  means,  upon  the  death  of  sach 
relations,  the  parish  where  they  lived  may  become  charged,  whidi 
ought  not  to  be ;  and  therefore  the  poor  person  shall  continue  in 
hia  own  parish,  and  his  relations  shall  maintain  him  there.  —  Et 
PER  Curiam.  This  case  is  within  the  equity  of  the  statute  for 
the  relief  of  the  poor ;  and  there  is  no  reason  that  S*  should  be 
discharged  of  the  children  by  their  mother's  marriage. 

424.  Rex  V.  Chamock,  H.  T.  9  W^.  8.  Comb.  4.18.— The  defend- 
ant  was  •  indicted  for  not  performing  an  order  of  Sessions  requir- 
ing him  to  relieve  and  maintain  his  son's  wife.  The  indictment 
being  removed  into  the  King's  Bench  was  quashed,  because  it 
stated  the  order  to  have  been  made  at  a  General  Session^  and  not 
at  a  Quarter  Session  ;  for  by  the  43  Eliz.  c.  2.  §  7«  the  justices  are 
only  empowered  to  make  an  order  in  this  case  at  their  Genend 
Quarter  Sessions  ;  and  they  may  hold  other  General  Sessions  than 
those  four  Quarter  Sessions,  which  they  are  required  to  hdd  by 
the  statute  of  2  Hen.  5  ^.  1.  c.  4. 

5  Mod.  S29. 

425.  Rex  v.  Jones,  T.  T.  9  Ann.  Foley  53.  —  This  was  an  ordff 
for  the  grandmother  to  take  care  of  her  grandchildren  ;  and  by 
the  order  the  grandchildren  were  sent  to  the  grandmother.  —  Thi 
WHOLE  Court  were  unanimous,  that  they  could  not  send  the 
grandchildren  to  the  grandmother ;  but  that  the  justices  ought  to 
have  made  a  rate  upon  the  grandmother  of  so  much  a  week*-* 
The  order  was  therefore  quashed. 


Skt.S.]    form  of  thk  orobr  of  maintbnancs.  Qgg 

426.  Rex  y.  KemnsoH^  M.  T.  7  6.  2.   MSS.  —  At  a  General  Thaauthoricy 
Quarter  Sessions  or  the  peace  holden  at  S,^  upon  the  appeal  of  ot  the  Sesttons 

the  churchwardens  and  overseers  of  G.,  in  the  county  of  S.,  an  ^J^  ^^  ^l"' 

order  was  made  against  J.  K.,  for  the  maintenance  of  his  son's  ^^'*<^^'2J 

wife.    This  order  was  removed  into  the  Court  of  King's  Bench,  tenanceforpoor 

— Abney  contended,  that  the  Sessions  have,  by  the  43  Eliz.  c.  2.,  relations  is  ori' 

an  original  jurisdiction  to  make  such  order,  it  must  have  been  gin/d;  but  they 

made  there,  and  cannot  come  to  them  by  way  of  appeal,  as  in  ^^""'^VJ** 

thU  case ;  and  for  this  irregularity,  the  order  is  a  mere  nullity. —  apMtdotofet^ 

Hardwicke  C.  J.    It  is  not  said  to  be  an  appeal  from  an  order ;  seen,  against 

it  is  a  loose  way  of  applying  to  the  Court ;  but  it  will  not  vitiate  the  retatiim  of 

the  order.  thepoor  person. 

Salk.  474. 476. 

III.   The  Form  of  the  Order  of  Maintenance, 

427.  ^erv.  Jacoh  Mendes  de  Breta^  M»  T,  IS  W.  SLd.  Raym,  The  pauper 
699. — The  defendant  was  a  Jew,  whose  only  daughter  embraced  must  be  ad- 
Christianity  ;  whereupon  he  turned  her  out  of  his  house,  and  re-  judged  to  be 
fitted  her  the  least  maintenance.     Upon  which,  on  complaint  to  |^?i^'  \^^j 
the  justices  at  the  General  Quarter  Sessions,  they,  recitmg  that  chaiveable. 
ibe  was  the  daughter  of  the  defendant,  and  he  was  able  to  main- 
taio  her,  made  an  order  upon  him  (he  being  very  rich)  to  allow 
her  20f.  per  month,  under   the  penalty  of  12/./  and  this  order 
they  founded  on  the  4S  Eliz.  c.  2.  §  7-     And  now  it  was  quashed, 
because  the  justices  have  not  jurisdiction  to  make  such  an  order, 
it  not  being  within  the  statute ;  because  it  was  not  alleged  that  she 
was  poor,  or  likely  to  become  chargeable  to  the  parish,  (a) 

42S.  JmibVscase,  E.  T.   5  Ann.  2  Salk.  5S^.— An  order  of  To  pay  till  the 
Sessions  was  made,  that  the  defendant  should  pay  2s,  weekly  to-  ^"'*!^ 
wards  the  support  of  his  father,  till  that  Court  should  order  to  ^^-^  ^ 
the  contrary  ;  which  was  held  good,  because  it  was  indefinite  and  oider.     ^ 
Ao  set  time  limited :  and  if  an  estate  should  fall  to  the  pauper, 
ipplication  might  be  made  to  the  justices ;  otherwise  if  a  time 
was  limited. 

429.  Rex  v.  Halifax,  H.  T.  12  Ann.  Poors  Sett.  pi.  52.— An  An  order  on  a 
order  of  Sessions  was  made  for  the  father-in-law  to  pay  so  much  /a<A«r-m4aw  to 
a  week  to  his  poor  daughter-in-law.     This  order  bemg  removed  n>«>ntain  his 
into  the  Court  of  King's  Bench,  King  objected,  that  it  is  not  stated  ^^^^^^ 
in  the  order  that  the  father-in-law  was  of  sufficient  ability.  —  Par-  y^  j^  ^  ^^f^^ 
XER  J.     This  order  must  be  quashed.     Every  body  is  supposed  dent  ability. 
vrimdjacie  to  be  of  ability  to  maintain  himself  and  family,  but  no  S.P.    Rex  •. 
wrther.     Suppose  this  woman  had  had  three  husbands,  who  shall   Dunn,  poti, 
contribute  then  ?— Powis  said,  the  last  huband's  father.  P'-  ^^^' 

480.  Rex  v.  Tripping,  T.  T.  4  G.  1.    Viner,  424.  —  Justices  at  Pmons  to  be 
the  Quarter  Sessions,  upon  complaint  of  the  overseers  that  T.  had  5****T?^.°"Jf* 
left  his  wife,  and  that  she  was  become  poor  and  impotent,  and  ^J^^f^ 
chargeable  to  the  parish,  and  that  R,  T.  her  father-in-law  was  ^^  ^riah. 
of  sufficient  ability ;  upon  its  being  proved  that  R.  T.   was  of 
ability  to  relieve  her,  ordered  hnn  to  pay,  &c.  a-week.     This 
order  was  quashed  for  want  of  an  adjudication  that  she  was  charge- 
able; and  it  was  held,  that  an  adjudication  that  the  person  is 
become  chargeable  is  as  necessary  in  an  order  of  the  Quarter  Ses- 
sions as  in  an  order  of  justices. 

(a)  Sed  vide  S.  C.  post,  pi.  440.  and  the  iUt.  1  Ann.  c.  sa 
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The^efmAt  491.  Rex  t.  GuUey.  E.  T.  1  Cr.l.  F<»fev,  47.'^ Glide tnored 
iMte  that  ifae  to  quash  an  dfdef  of  Ijessions.  The  order  set  out»  that  (utit 
2[2£f^**  "^  M.  G.  was  in  a  poor  destitute  condition,  and  that  her  fethe^  *A 
ttthdHetowork.  ^^^  ^^  maintain  her,  and  therefore  they  made  an  order  upon  hM 

to  allovir  her  Sj.  6^.  a  week  till  further  order.  —  f  iiiST  otStcttGSf 
Hie  time  was  uncertain  how  long  the  father  shall  pajr  this.— Sof 
non  allocaiur*    SscoKD  bi^JBCTioK,  It  did  not  appeaf  that  she 
Was  lame,  blind,  ot  unable  to  work ;  so  that  though  she  was  in  a  de- 
stitute condition,  it  might  be  because  ^e  would  not  work. — tJp<iD 
this  ejcception  the  Court  quashed  the  order  of  Sessions. 
Utef&rtiMllifr       432.  Hex  v.  Littarti   E.  T.    5  G.  1.    Sett.  Poor,  ill.— tljioii 
att  s^tifliiMioii  complaint  that  A,  was  deserted  and  impotent,  the  justices  ad* 
t^t  the  pettiptt  judged  and  awarded  the  father  to  pay  her  so  much  a  week.    It 
ta  impotent.        ^^  objected,  that  thefe  was  no  adjudicalion  that  fthe  was  im- 
potent, only  in  the  complaining  part  of  the  order ;  and  the  order 
was  quashed. 
An  «W«  *f  433.  Rex  v.  PeHnoyeu  M.  T.  13  C?.  1.  MSS.  —  Two  brdcrs  rf 

m4tite<i«iM«  Sessions  were  made  updn  the  defendant  fitt  Uialntaiiiin^  atid  re- 
■•^^^J^  lieving  his  daughtei'-in-law.  ^VERKfiy  tdok  an  exceptioii  td  tke 
^^ccmtttSd*  framing  of  these  orders.  1st,  The  statute  directs  under  wkat 
ation ;  it  niuit  Circumstances  alone  a  person  can  be  etititl^d  to  this  kind  of  relief, 
obsenre  the  and  expressly  says,  that  the  person  mdst  be  ''  pOtit,  old,  bliod, 
words  of  the       «<  lame,  or  impotent;  and  that  the  person  ordered  to  relieve  bfe 

iSte^w^lon  *'  ^^'®'  ^^^  ^^^'"S  ^°  ^^®  ^^^^  coiinty."  these  ferts,  therefor^ 
the  maihte^"*^  ought  to  have  been  stated  in  the  adjudging  part  of  tii^  drder,  sfid 
nanee  is  to  con-  they  appear  to  be  set  out  by  way  of  recit^.  2dly,  One  off  the 
tinue.  orders  is  by  way  of  fecommendation  to  the  defendant  td  relieve 

the  pauper,  and  is  irfdeed  on  that  accdunt  do  drdef  ^t  all.    Sdlj, 

The  other  order  is  also  ill,  because  it  appoints  the  <lefendimt  to 
See  anUp  pay  2«.  6d.  a  week,  without  saying  for  what  time  it  shall  confnctae; 

pi.  428.  which  is  uncei^tain,  and  therefore  void.  —  A  rule  was  granted  to 

show  cause ;  and  no  cause  being  shown,  both  the  orders  were 

quashed. 
An  order  of  ^Sit.  Rex  v.  Woodford,    E.  T.    20  G.  2.    MSS.  —  the  order 


^^^^  stated.  That  the  pauper  was  not  able  to  get  her  whole  livelSrood, 
Se^siiieo  *"  ordered  her  grandmother  td  pay,  Ac.  Objection,  That  b^ this 
«ii«mdi»witfi^  order  the  pauper  does  not  appear  an  object  of  the  Sessions'  jdri^ 
indMiiirisdio-  diction;  for  the  act  requires  that  she  should  be  impotent,  s&d 
tion  tfibm  See*  accordingly  enumerates  several  species  of  itnpoteiicy ;  but  tft^ 
*k>ii»  present  pauper  does  not  come  w'lthin  the  description  of  ibrf  tf 

them.     A  second  dbjection  was,  that  it  does  not  appeiGCr  that  tlfS 

grandmother  lived  in  the  same  county.  —  Thb  Covht  took  ad 

notice  of  the  fh-st  objection,  but  said,  the  first  oTdfef  ddei  ti^ 

state  that  the  persons  on  whom,  &c.  Hved  withiA  t&efr  juiisdic- 

S^tbccaeeof  tron ;  and  it  is  a  general  rule^  that  where  an  act  df  partiamiMt 

B^  t^.^dv     gives  a  jurisdiction,  the  justices.ought  to  show  the  persons  to  W 

fiet  &  Rem.      within  the  jurisdiction  which  they  have  exercised  over  hiila :  ana 

though  the  second  order  (tbiit  is,  of  Sessions)  recites  that  ^^ 
wefe  then  livmg  within  fheir  jurisdiction  (beings  present  in  Cour^ 
yet  that  will  not  help  the  first,  if  it  be  insuffident :  We  cktitA 
determine  the  points  of  law,  unless  the  order  comes  j^rdperly  b<>- 
fore  us;  and  it  is  impossible  to  odnfirm  the  first  ofder  by  c6iUi^* 
ing  it  with  the  second,  when  that  first  aplifears  bad  in  fbrrii. 
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IV.  fVhai  Relations  are  chargeiible. 

455.  Drapers.  Glenfield,  M.  T.  7  Car  A.  2  Biifc/.  845.  —  The   If^gnmdmo- 
grandmother  being  a  person  of  sufficient  ability,  had  a  poor  grand-'  <Aer,  being  of 
Ml  relieved  by  the  parish,  and  the  grandmother  married  with  •"*<»«»*  abUi« 
the  plaintiff  D.    The  question  was,  Whether  D.  should  be  taken  to  SjunudTa    ^ 
ht  a  grandfather  within  the  meaning  of  the  statute,  and  so  liable  grandcMld,^u!d 
to  gire  maintenance  to  the  child,  fie  having  married  the  grand-  aAerwanb'mar- 
toother,  who  was  before  a  person  of  good  ability?  —  It  was  "«» her  bus- 
resolved  there  by  them,   that  he  should  not  be  accounted  ^  {^^f^'^H,'^ 
grandfather  withm   the  statute,   for  that  the    wife,    after    her  J^^Jfi^^. 
fluUTia^e,  hath  no  ability  at  all,  the  husband  having  all  ei^en 
UQto  bim  by  the  law  by  his  intermarriage  with  her;  and  the 
husband  is  not  a  grandfather,  neither  within  the  words  nor  yet 
vithin  the  meaning  of  the  statute  for  the  purpose  of  bemg 
charged  in  this  case.  —  But  Croke  J.  said,  it  is  either  reasonable 
to  charge  him  or  not,  upon  this  difference,  where  the  grand- 
mother with  whom  he  intermarried  was  of  good  ability,  and  where 
not,  at  the  time  of  the  marriage ;  if  she  was  then  of  ability,  it  is 
then  good  reason  that  the  husband  should  be  charged,  but  not 
otherwise. 

436.   The  Citu  of  Westminster  v.    Gerrard^  M.  V.   7  Car.  1.   Abusbandwho 
i5«i/.346.  —  On  a  complaint  being  made  against  one  E.  G.,  naanriesawa. 
who  bad  married  the  grandmother,  who  ought  to  have  contributed  mJUJiilin  apodr 
towards  the  maintenance  of  her  grandchild,  as  a  grandmother  rekcfon,mdt 
within  the  meaning  of  the  43  Eliz*  c,  2.  §  7.,  the  matter  was  re-  recefves  ail  e«- 
ferred  to  the  decision  of  Whitelocke  and  Croke  Js.  and  they  tate  wifb  hei'm 
were  of  opinion,  that  if  such  a  husband  had  an  estate  in  mar-  mani^t  rfwll 
riage  with  the  grandmother,  he  shall,  in  respect  of  this  estate,  JlL^JTof  ihe'»- 
be  charged,  and  is  bound  to  contribute  towards  the  relief  and  ^^ 
Bttiotenance  of  the  grandchild ;  but  not  it*  he  had  not  any  estate 
nor  advancement  by  his  marriage  with  her.  (a) 

487.  GerrarcTs  case,  H.T.  7  Car.  I.  2 Bulst. 34:7. — Thisques-  Thebusbandof 
tion  was  removed  into  the  Court  of  King's  Bench,  where  the  facts  »  grandmother, 
of  the  case  were  agreed  to  be  as  follow:  —  E.  G.  had  married  one  "I'^'km?^  ^!5ie 
A.  S.,  the  grandmother  of  A.  S.,  she  being  a  poor  widow,  with  ^^  Lnd  indua* 
whom  he  had  no  means  nor  anv  advancement  at  all :  G.,  the  hus-  try  of  his  wife, 
bad,  had'  also  but  very  small   means :    but  they  having  been  is  not  bound  to 
Bianried  for  the  space  of  18  or  19  years,  by  tl^e  industry  of  the  maintain  her 
iusband,  and  good  housewifery  of  the  wife,  G.  was  now  become  S^**^*'^' """ 
»man  of  ability.     The  question,  upon  the  statute  of  43  Eliz.  c.2.  woman  of  wiffl- 
vas,  Whether  he  being  the  grandfather-in4ato,  by  having  married  dent  ability  at 
^^  trandmothery  who  had  no  means  at  the  time  of  the  marriage^  the  time  of  the 
^hall  be  by  law  bound  to  maintain  the  grandchild  of  his  wife  ?  —  intermarriage ; 
CaoKE  J.     Clearly  not.     It  is  clear,  that  the  grandmother  or  the  "^^*f  ^ 
grandfather,  having  means,  shall  be  bound  to  keep  the  child;  chw^ged 'during 
hat  if  they  have  no  means,  then  they  shall  not :  also,  if  the  grand-  the  life  of  bis 
mother  hath  no  means,  and  she  afterwards  marries  with  one  that  wife. 
^  means,  he  shall  not  here  be  charged  with  keeping  of  the  S.  C.  Foley ,43. 
^fld.    But  if  the  husband  hath  sufficient  meatus  with  the  ^and- 
notber  in  marriage,  then  he  shall  be  charged  with  the  keeping  of 

(a)  HoU,  C.  J.  in  the  case  of  Rex  v.  yet  the  statute  was  construed  by  equity 

mey,  Comb.  405.  said,  that  in  Ger-  that  he  was  a  grandfather  within  the  « 

^'<  case,  who  married  the  grand-  statute.     See  also  Waltham  v.  Sparkes, 

^cr  of  a  poor  person,  although  she  post,  pi.  439. 
Ued,  and  80  the  relation  was  determined, 
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the  child  during  the>  life  of  the  grandmother,  his  wife ;  for  if  the 
wife  die,  the  husband  shall  not  be  charged  afler  her  death  :  also, 
if  land  descend  and  come  to  such  a  grandmother  afler  her  mar- 
riage, and  the  husband  hath  this  in  her  right,  the  husband  shall 
be  bound  to  keep  the  child.     In  the  present  case,  the  grand- 
mother, at  the  time  of  the  marriage,  had  nothing,  and,  therefore, 
cannot  be  charged  with  keeping  the  child :  also,  if  the  husband 
afler  marriage  come  to  be  of  ability,  he  shall  not  be  charged. 
The  reason  why  the  husband  shall  be  charged  to  keep  the  child 
when  he  marries  the  grandmother,  being  of  ability,  is,  because 
by  the  marriage  he  hath  acquired  and  got  the  means  which  the 
grandmother  had,  out  of  which  means  the  child  is  to  be  main- 
tained ;  and  so  transit  cum  onercy  he  must  take  his  wife  with  this 
charge  and  burthen  :  but  there  is  no  reason  in  law  to  charge  the 
husband  in  this  principal  case,  because  he  had  no  means  at  all 
with  her  in  marriage  ;  and  where  the  grandmother  is  unable  and 
marries  with  a  man  of  ability,  he  is  not  to  be  charged. —  Whit- 
LocKE  J.     The  justices  of  peace  have  done  well  m  making  this 
order  against  the  grandfather,  he  being  now  become  a  man  of 
ability,  and  that  by  the  care  and  industry  of  his  wife  ;  he  added 
also,  that  if  he  had  been  at  Sessions  with  them,  he  would  hare 
made  the  same  order.  —  Crokb  J.  was  clearly  against  him  in 
this. 

438.  Custodesv.  Julies,  T.T.  S  Car.%  StyleSy^BS. — Bernard 
moved  to  discharge  an  order  of  Sessions  made  against  a  Jeme 
covert  to  keep  a  grandchild  of  hers,  because  B,Jeme  covert  was  not 
bound  by  such  an  order.  —  Rolls  C.  J.  answered,  that  her  hus- 
band is  bound  to  maintain  his  wife's  grandchild,  by  the  statute 
^SEliz.  C.2.  §?•;  but  the  wife  only  who  is  covert^  and  not  the 
husband,  being  charged  by  the  order,  therefore  let  the  order  be 
quashed,  (a) 

439.  Waltham  v.  Sparkes,  M.  T.  6W.3f  M.  Skin.  566 Obli- 

the  parish  of  A.  gation,  with  condition  to  save  the  parish  of  S.  harmless  from  G^ 
^T/»wifeand  **'®  ^^^^  ^^^  children.  Joseph  the  son  of  G.  bom  at  the  time  the 
dUldren,  one  of  obligation  was  entered  into,  had  a  wife  and  children,  whom  he 
which,  born  at  could  not  maintain,  and  the  parish,  by  a  justice's  order,  was  di- 
the  time  the  rected  to  allow  two  shillings  per  week  to  J,  for  the  mainte- 
bond  was  enter-  nance  of  him  and  his  family.  Action  was  brought  upon  this 
Md^n'^te'  bond,  and  the  condition  was  held  to  be  broken ;  for  though  it 
to  maintain  his  ^^^^  "^^  extend  to  the  grandchildren  of  G.,  become  chargeable^ 
children,  the  yet  their  father  J,,  who  is  by  nature  bound  to  maintain  them, 
bond  is  forfeit-  being  unable  to  do  so,  he  is  in  that  respect  impotent,  and  charge- 
J^',^^^*^*''  able  to  the  parish,  and  he  is  within  the  express  words  of  the  con- 

[o  '"  dition.  And  it  was  held,  that  all  the  children  of  G.,  though  bora 
afler  the  obligation  was  entered  into,  would  be  within  the  mean- 
ing of  the  condition ;  the  intent  of  which  was,  to  secure  the  parish 


li.JtHM'dintTt 

cannot  be  or- 
dered to  keep 
her  grandchUd 


Bond  to  save 


391. 
Sett.210 


(a)  Sir  W.  BlaeksUme  has  adopted 
the  law  of.  tliese  cases.  «  By  the  inter- 
pretation/' says  he,  '*  which  the  Courts 
*<  of  toLW  have  made  on  the'  statute  of 
'MSElix.  c.2.  and  5G.  I.  c.8.,  if  a 
**  mother  or  a  grandmother  marries 
"again,  and  was  before  such  second 
'*  marriage  of  sufficient  ability  to  keep 


**  the  child,  the  husband  shall  be  chafed 
«  to  maintain  it ;  for  this  being  a  dt^ 
**  of  her's  when  single,  shall,  like  others, 
«  extend  to  charge  die  husband ;  but 
**  at  her  death,  the  relation  being  dis- 
"  solved,  the  husband  is  under  no 
"  farther  obligation."  1  Black.  Cob. 
448,  449. 
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IrtHn  any  expence    or    damage    by  means    of  the    settlement 

of(?.  (fl) 

440.  Rex  V.  Jacob  Mendes  de  Breta^  M.  T.  13  W.  3.  SLd.Rai/.  A  Jew,  who 
699.  — The  defendant  being  a  Jeto,  had  an  only  daughter,  wlio  has  turned  hi« 
was  converted  from  JitrfflrMwi  and  embraced  Christianity;  where:  j^'fo^tm. 

rthe  defendant  turned  her  out  of  his  doors,  and  refused  to  bracing  OkrJ- 
her  any  maintenance.     On  complaint  made  to  the  Quarter  tianky^  it  not 
Sessions,  the  justices,  reciting  that  she  was  the  daughter  of  the  compellable  by 
defendant,  and  that  he  was  a  man  able  to  maintain  her,  made  an  ^^  Elia.  c.s.  to 
order,  founded  on  the  ^SEliz.  c.2.  §  7.  that  the  defendant  (being  «"ntain  her. 
Terr  rich)  should  allow  her  20s,  a  month  for  her  maintenance, 
under  the  penalty   of  20/. ;  but  k  not  being   therein  alleged 
that  she  was   poor,    the   order    was  quashed.     In  a  commen- 
tary, however,  upon  this  case  it  is  said  (6),  that  on  her  application  (6)  l  Blac. 
for  relief  it  was  held,  she  was  entitled  to  none.    But  this  case  is  Com.  449. 
now  provided  for  by  the  legislature,  (c) 

44-1.  Budtoath  ▼.  Dumply,  H.  T.  5  Ann.  Salk.  128.  — An  order  An  order  can- 
was  made  on  the  parish  of  B.  for  the  maintenance  of  a  bastard  JJ^'^'JIJe.  **' 
diildborn  in  the  township  of  D.     On  being  removed  into  the  nacceofa&w- 
Cottrt  of  King's  Bench,  it  was  held,  that  the  clause  in  the  statute  tard, 
13  &  1+  C.  2.  c.  12.  which  provides,  that  distant  townships  of  laree  S.  C.  Sett  & 
parishes  in  the  northern  counties  shall  respectively  provide  for  ^™' *f^*    ^ 
their  poor  under  the  penalty  mentioned  in  43JE:/w.  c.2.  must  be  See2Buut.iH6. 
onders^ood  with  respect  to  the  maintenance  of  poor  and  impotent 
persons,  and  not  with  respect  to  bastards,  who  are  provided  for 
by  other  statutes.    But  if  a  bastard  be  grown  up,  ana  by  accident 
grow  impotent,  he  may  be  relieved  as  a  poor  person  within  that 
itatdte. 

442.  Rex  V.Davison,  H.T.  SAnn.  11  Mocf.  268.— Two  justices  ^^^ff^^' 
nade  an  order  upon  D.,' directing  him  to  pay  so  much  a  week  for  JJJ^^J'^^uSn'hb 
the  maintenance  of  his  toj/e  and  family.     On  a  motion  to  quash  ^ 

this  order  for  want  of  jurisdiction  of  the  justices  in  this  case,  it  g  Bulst.  S44. 
being  alimony,    and  belonging   to  the  Spiritual   Court.  —  The  Stiles,  154. 
Court  said,  that  the  justices  have  no  jurisdiction  in  this  case ;  Comb.  418. 
bat  this  is  not  alimony.     If  a  man  run  away  from  his  family,  he 
nay  be  punished  as  a  rogue  and  a  sturdy  beggar ;  but  while  he 
continues  resident  he  cannot  be  charged  in  this  manner  :  and  the 
order  was  quashed. 

443.  Rex  v.  Cleniham,  T.  T.  9  Ann.  Foley,  39.  —  King  moved  A  *««^«f  ««- 
to  quash  an  order  which  was  made  for  one  B.  to  provide  for  and  not  be  ordered 
maintain  one  A.  W.,  because  he  was  her  father-in-law,  the  mother  ^""^^^" 
heing  dead.  — Parker  C.J.  I  am  afraid,  if  we  extend  this  to  a  afte?  the  death 
fitther-in-law  that  has  a  portion,  it  will  also  extend  to  one  that  has  ©f  his  w^e. 
nothing  with  his  wife.  —  The  whole  Court  were  of  opinion.  Comb.  405. 
that  the  husband  ought  to  provide  for  the  daughter-in-law  during 

(a)  In  thi«  case  it  is  said  by  HoU  39£liz.  c.3.  did  only  enact,  that  jm- 
C.  J.  that  the  word  ckildrm  in  the  sta-  ren/*  and  cAiWrwtshould  mutually  main- 
tote  of  43£Hz.  C.2.  §7.  extends  to  tain  each  other,   this  statute  43£liz. 
gnmiicAiWreti,because  there  is  tlie  same  enlarging  this  branch,   extends  it  to 
natural  affection  ;  but  no  case  has  oc-  grandfathers  and  grandmolhert,  but  doth 
cuTTcd  in   which  the  same  has  been  not  specify  grandchildren,  &c  &c.  &c. 
judiciaUy  determined :    and,  perhaps,         (c)  It  appears  by  the  Journris  of  the 
«yi  Dr.  Bum,  there  may  be  some  House  of  Commons  of  the  18th  Fcbru- 
doubt  as  to  this  point;  natural  affection  ary  and  the  12th  March  1701,  that  thU 
descends  more  strongly  than  it  ascends ;  case  was  the  occasion  of  passing  the 
M  it  is  observable,  that  whereas  the  statute  of  1  Ann.  st.  1.  c.  30.  ^ 
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the  wife's  life  in  the  right  of  his  wife ;  but  that  when  the  wife  diMi 
the  rel'ation  is  dissolved,  and  he  is  not  by  any  means  obliged  to 
provide  for  the  daaghter«in-]aw  after  her  death ;  this  case,  there- 
fore, is  not  within  the  statute  of  43  Eliz.  <;.2.—  Order  quashed. 
The  kiuband  444.  Rex  V.  St.  Botolph'sy  Aldgate^  E.  T.  10  Ann.  Foleyy  42*  — 

«|j"™f"^  The  single  question  was.  Whether  the  husband  of  ^feme^voert 
ll^il'auriDg  ^^^'  ^^  chargeable  b«  48  Eliz:  to  maintain  her  children  by  her 
her  Ur«.  ^^^  husband  ?  —  And  it  was  rssolvbd,  he  was,  during  the  wifa's 

life,  in  her  right ;  but  not  after ;  and  therefore  the  order  takes 
care  to  set  out  that  the  wife  is  alive. 
If  Uie  father  is  445.  Rex  v.  Joyccy  M.  T.  6  Ann.  Vin.  tit.  Poor^  423.  —  An 
living,  and  un-  order,  that  the  grandfather  should  keep  the  grandchild,  the  father 
fi^'^  huve^  being  living  but  unable  to  do  it;  and  also  to  pay  so  much  more 
ablcT^    cnarge-  ^^^^y  ^^^  ^^ie  time  past,  while  he  was  chargeable,  as  well  aa  for 

the  {ime  to  come,  was  confirmed. 
A  man  is  not  446.  Rex  v.  Dunn^   H.  T.  12  Ann.  MSS.  —  An  order  of  Sea- 

bound  to  main,  gions  was  made,  that  the  defendant  should  maintain  his  son's  widow, 
^dow*  '^^  *  ^^'  husband,  his  son,  being  dead.  The  order  being  ranoved  into 
a!  G.^10  Mod.  ^^^  King*s  Bench,  Chapple  took  an  exception  that,  by  the  death 
22 J ^  of  the  son,  the  relation  which  she  bore  to  the  father  ceased :  and 

although  die  order  was  quashed,  because  it  was  not  set  forth  dial 

the  father  was  of  sufficient  ability,  yet  the  Court  seemed  to 

allow  this  exception  good. 

A  ion^-iaw  is       447.  Rex  V.  Munden, (a)  T.  T.  5  G.l.  Sir.  190.  —  Order,  rectting 

not  obliged  to     ^y^^i  j)f^  hnj  i^  gQod  fortune  with  his  wife,  and  that  his  moiher'tn' 

m^^Ui^w.     ^^^  ^^  P®^*^*    therefore  he  is  ordered  to  provide  for   her. 

S.C.  903.     *     Pratt  C.  J.  The  cases  which  have  hitherto  been  before  the  Court 


Foley,  5S.  were  either  where  the  Judges  were  divided,  or  where  the 
(b)  Sm  Stonev.  ^'^  ^o^  come  directly  in  question,  or  was  only  a  case  at  a  judge's 
Cirr,  jMif,  chamber.  It  never  came  judicisJly  before  the  whole  Court  till 
pi.  454.  now.     And  as  it  is  r«s  integral  on  consideration  we  are  all  of  opi- 

nion, that  the  son-in'laxo  is  not  bound  either  within  the  words  or 
intent  of  the  statute,  which  provides  only  for  natural  ^^renis.  By 
the  law  of  nature,  a  man  was  bound  to  take  care  of  his  own  lather 
and  mother.  But  there  being  no  temporal  obligation  to  enforce 
tliat  law  of  nature,  it  was  found  necessary  to  estdilish  it  by  act  of 
parliament,  and  that  can  be  extended  no  farther  than  the  law  of 
nature  went  before,  and  the  law  of  nature  does  not  reach  to  this 
case.  —  Order  quashed,  (b) 
A  person  is  not  448.  Rex  v.  MundaTff  T.T.  5  G.  1.  Fort.  SOS.  — An  order 
^obliged  to  made  upon  him  and  his  wife  to  maintain  his  wife's  mother.    It  ap- 

maintahi  his  peared  by  the  order  that  he  had  considerable  effects  with  his  wift^ 
^'^'i^'SberW.  *"^^  '^*^  ^^^  mother  fell  into  poverty  after  their  marriage.  —  Pm 
time  <?  his  '  Curiam:  The  order  must  be  quashed,  for  the  8on«in-Iaw  is  not 
wife.  within  the  act  of  parliament ;  and  the  wife  cannot  be  of  ability, 

S.  C.  Set  &  because  her  estate  is  a  gift  to  the  husband,  and  he  is  apurduuer 
1^*^  91'  for  a  valuable  consideration.    And  the  Court  observed,  that  it 

See  the  tase  of  ^q^i^j  ^g  inconvenient  if  the  wife  should  have  children  by  a  for- 

Bilunirsley  »..•■•  J         ^ 

Critche^  nicr  husband. 

1  Brown's  Cas.  in  Cb.  SOS. 

A  man  is  not         449.  Rex  V.  Benoire,  Af.  7".  IS  Cr.  1 .  MSS.  -«  Vernct  obtained 

bound  to  main-  a  rule  to  show  cause  why  an  order  of  Sessions  made  on  the  defend- 
tain  his  daugh- 

(b)  This  case  was  recognized  as  law  by  Xenyon  C  J.  in  TNibbe.  Hantea, 
pott,  pi.  45S. 
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aot  for  the  maintenance  of  his  daughter-in-lawy  should  not  be  ter-inUir. 
quaalied.    The  exception  was,  That  a  daughter-in-law,  is  not  such  &•  C.  sLd. 
i  reladoo  as  is  within  the  4S  Eliz.  c.2.  §  7.,  for  there  is  no  relation   ^^2\*t?i* 
in  blood  between  them,  nor  any  obligation  upon  him  by  nature  to  ^  ^^  Cai.56» 
relieve  her ;  and  he  cited  Rex  ▼•  Mundayf  where  it  was  held,  that 
iiDs-fii*^tv  was  not  bound  to  relieve  his  mother-in-law,  which,  he 
Mid,  was  stronger  than  the  present  case. — In  the  following  Term 
the  order  was  quashed,  no  cause  being  shown. 

450.  R§x  T.  Kempson,  M.  T.  7  G.2.   Editor'*  MSS.  — At  The  iistute  of . 
(he  General  Quarter  Session  of  the  peace  upon  the  complaint  of  4s£Iis.c.8.(7. 
the  Derish  of  G.  against  J.  Hr.,  the  fact  appeared  to  be  as  follows :  only  extends  to 
In  the  month  of  July  1727,  5.  K.  the  younger  was  married  to  natural  reta- 
E,G^  and  in  a  few  days  afterwards  went  away  from  her,  and  (JJ'^JSi^LJ^ 
nerer  returned  to  or  cohabited  with  her.     In  October  1729,  a  sen-  law;  and  tbere- 
tesce  of  divorce  d  mensd  et  ihoro  was  obtained,  which  sentence  was  fore  a  father  U 
produced  and  read  in  evidence  at  the  Sessions.     About  six  weeks  not  bound  to  . 
mce  the  said  J5.  was  delivered  of  a  child,  and  no  access  to  her  ""Jntw"  the 
haiband  was  proved  from  the  time  of  the  divorce.     She  is  now  ^"q^  ^^^ 
become  poor  and  chargeable  to  the  parish  of  G.,  who  have  ap-  Cas/sso. 
pealed  to  this  Court  for  an  order  on  the  said  S*  K*  the  elder,   Barnard.  329. 
fither  of  the  said  S.  K.  the  younger,  who  is  still  living  and  able  to  ^4.  2Str.  035. 
provide  for  her,  to  contribute  towards  the  maintenance  of  his  son's 
vile  E,  jfiT.,  under  the  statute  43  Eliz.  c.  2.  ^  7* ;  he  the  said  S.  K. 
the  elder  appearing  to  be  of  good  ability.  It  is  therefore  ordered 
bjr  the  Court,  that  the  said  S.  K.  the  elder  do  and  shall  pay 
U,  weekly   and   every    week    unto    his  said    daughter-in-law, 
•£•  K^  towards  her  relief  and  maintenance,  and  continue  such  pay- 
Mt  till  further  orders.  —  Lord  Hardwicke  C.  J.  I  am  of  opi- 
nion, that  a  father  cannot  be  ordered  to  maintain  his  son's  wife,  for 
the  relation  is  not  such  as  makes  him  liable  to  the  charge:  had  the 
Older  been  made  upon  the  husband  to  relieve  his  wife,  it  would 
hare  been  binding  on  him,  but  cannot  affect  the  husband's  father. 
In  Dunne'u  case  (a),  an  order  was  made  on  a  father  to  maintain  a  (a)Anup\,446m 
Mn*i  inidcfvof  and  an  exception  was  taken  to  it  by  my  brother  * 

Chapple,  that  by  the  death  of  the  son  the  relation  she  bore  to 
the  &ther  ceased ;  but  this  order  was  quashed,  because  it  did  not 
4Vear  that  the  father  was  of  sufficient  ability.  In  Rex  v.  Muti" 
^ll(f>)^  however,  the  Court  were  clearly  of  opinion,  that  a  son  is  (h)Anu,^\A4». 
Aot  liable  to  maintain  his  wife's  mother ;  though  in  that  case  it  was 
argued  in  favour  of  the  order,  that  by  the  law  of  nature  a  father 
ought  to  maintain  his  son's  wife ;  but  there  being  no  law  in  force 
to  second  the  law  of  nature,  the  43  Eliz*  was  made  to  carry  it  into 
eiecution ;  vet  the  Court  then  over-ruled  it,  and  I  am  very  well 
ntisfied  with  the  authority  of  that  case.  For  this  exception,  there- 
fore, I  think  this  order  must  be  quashed,  and  that  the  statute  only 
ntends  to  natural  relations.  —  Page  and  Probyk  Js.  agreed.  — 
Idti  J.  No  direct  opinion  is  given  in  the  case  in  Kehle  ;  and  in 
Munday*B  case  it  appeared  upon  the  special  state  of  the  order, 
^t  be  had  a  good  fortune  with  his  wife,  and  therefore  it  was  in- 
cited that  it  was  in  nature  of  a  debt  due  to  the  wife's  mother ;  but 
the  Court  clearly  held,  notwithstanding  this  fortune  which  the  son 
'lad  with  his  wife,  that  the  statute  only  extended  to  natural  rela- 
tions,— The  rule,  therefore,  for  quashing  the  order  was  made  abso- 
Iwte. 
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The faiker^'  451.  CiM  qf  Woodford  and  Lilburn,  20  G^2.  MSS.  —J.  L. 
law  of  a  paaper  ^^  father-in-law  of  the  pauper  was  charged  with  her  maintenance; 
isxiotobKgedto  ^^^  ^^^  justices  save  this  reason^  because  he  had  a  great  fortuse 

maintain  bini.         •■•••^«  •  i  rr^        j^  ▼  i 

See  tbe  case  of    ^^^"  "^^  ^"®»  ^"®  pauper's  mother.  —  The  Court  :  It  was  deter- 

BUlingdey  v.  mined  upon  this  act  in  Rex  v.  Mwiday  (a),  that  the  words  "  father 
Critcbet,  in  <<  and  mother"  mean  such  as  are  so  in  blood,  and  that  even  these 
1783,  Brown's  relations  are  not  chargeable  in  JEill  instances,  but  that  they  must 
^^•*®*  '"  ^*"'"  be  such  as  are  oT  sufficient  ability.  But  this  is  a  case  where  the 
T^\A  I  fl  mother  is  not  of  sufficient  ability,  being  mairied  at  the  time  of  the 
(a)^ni^,pl«  4  .  ^gnjun^i .  31,^  |.|,jg  demand  is  not  a  charge  upon  the  ataUi  but 

upon  the  person  in  respect  of  the  estate ;  and  if  they  are  not  of 
ability  at  the  time  when  the  demand  arises,  tbey  are  not  charge- 
able by  this  act.  The  present  case  is  exactly  the  same  with  that 
of  Rex  V.  Munday:  so  that  we  are  of  opinion,  that  the  father-in- 
law  is  not  liable  in  respect  of  any  estate  which  he  had  with  his 
wife.  • 

A  huAand  is  4.52.  Tubb  V.  Harrison  (b)y  M.  T.  31  G.  3.  4  T.  fi.  1 18.  —  This 

not  bound  to  ^^^g  ^^  action  of  covenant ;  in  which  the  defendants,  who  were 
"^?^^*f  father  and  son,  after  reciting  that  differences  had  arisen  between 
a  former  bi^  the  Bon  and  his  wife,  and  that  they  had  agreed  to  live  separate, 
band.  covenanted  to  the  plaintiffs  to  pay  the  wife  an  annuity  of  50/.  a 

(6)  See  Stone  v.  year,  and  to  pay  all  the  debts  contracted  by  her  tijiich  her  hut- 
Carr,  post,  band  V}as  by  law  liable  to  pay*    The  breaches  assigned  were, 

pl.  454.  amongst  others,  that  the  wife  had  then  contracted  a  debt  of  56/. 

I6s^  9d»  to  J.  B.9  for  necessary  board  and  lodging,  and  other 

necessaries,  and  for  money  paid  and  laid  out  for  necessaries  for 

Mrs,  H*  and  her  infant  son  by  a  former  husband^  at  her  request. 

On  the  trial  of  this  cause  before  Kenyon,  it  was  agreed  that  the 

plaintiffs  should  take  a  verdict  for  150^. ;  and  that  it  shoold  be 

referred  to  an  arbitrator  to  take  an  account  of  the  particulars  of 

the  several  demands,  so  that  the  same  might  be  stated  to  the 

Court,  subject  to  their  opinion  and  direction  on  the  constructioo 

of  the  covenant  in  the  deed  of  separation  whereon  the  action  was 

brought.    The  account  being  now  delivered  in,  it  appeared  that 

several  of  the  items  were  for  the  maintenance  of  her  infant  son  bj 

a  former  husband.  —  Kenyon  C.  J.  said,  that  he  had  seen  a  copy 

of  the  order  in  Rex  v.  Munday y  taken  from  (he  records  0^  the 

Court,  by  which  it  clearly  appeared,  that  the  wife  wis  (dvoe(t) 

when  the  order  was  made.    The  Court  in  that  case  reversed  the 

order  of  maintenance,  on  the  ground  that  the  statute  of  43  Eih* 

c.  2.  §  7«  only  extends  to  natural  relations.     Therefore,  on  the 

authority  of^  that  case  («0,  we  are  of  opinion,  that  the  husband  is 

not  liable  for  the  expences  of  maintaining  the  wife's  child  by  the 

former  husband ;  ana,  consequently,  that  those  articles  in  tbe  sc* 

count  must  be  disallowed. 

One  who  mar.        4,53,  Cooper  Y.  Martin,  T.  T,  43  G.  3.  4  East,  76.  —  Assumpsit 

!?*•*  T5?t7'      ^^^  meat,  drink,  washing,  lodging,  and  other  necessaries  provided 

S^fiSmeT   ^y  ^^  plaintiff  for  the  defendant  for  seven  years  before,  for  which 

huiband,  is  not  the  defendant  aflerwards  promised  to  pay  him  so  much.    At  the 

bound  to  main-  trial  before  Grosb  J.,  the  case  appeared  to  be  as  follows ;  T^ 

tain  such  chU-     defendant  was  the  son  of  the  plaintiff's  wife  by  a  former  busbaD<i» 

(c)  And  so  it  appears  by  the  report  of    v,   Benoire,    ante,  pi.  449.  wss  t^ 
the  same  case  in  Fort.  903.  ^n/^,iil.448.     quashed  on   tlie  authority  of  K<9  ^ 
{(i)  The  order  of  maintenance  in  Res     Munday,  ante,  pi.  448. 
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and  he  and  three  other  children  of  the  former  marria^  were  dren,  though 
maintained  bjthe  plaintiff  for  several  years  during  their  minority;  they  were  main- 
asd  after  the  defendant  came  of  age,  and  a  demand  was  made  **|"«d  kI^*" 
upon  him  by  the  plaintiff  for  the  expences  of  his  maintenance,  ^rZ:o^^ 
the  defendant  promised  to  pay  it.    The  situation  of  the  family  m^Higt,  when 
was  this :  the  defendant's  father  died  insolvent,  and  the  plaintiff  her  second  hus- 
did  not  appear  to  have  any  substance  of  his  own,  having  \)een  bend  eoguired 
obb'ged  to  sell  a  small  estate,  which  he  had  at  the  time  of  his  ^  ^°™?h^ 
marriage,  to  satisfy  certain  creditors  to  whom  his  wife  had  bound  fo^jf  the^' 
benelf  for  her  former  husband's  debts.     But  she  had  a  freehold  tecond  husband  ' 
estate  of  about  lOOl,  per  annum  clear  value,  with  a  house  upon  it,  nuuntain  such 
in  which  she  and  her  children  were  living  when  she  married  the  chadren,  it  is  a 
plaintiff,  and  in  which  they  all  continued  to  reside  for  some  years,  8^  oonsider- 
till  the  defendant  left  them,  when  about  the  age  of  19.    This  "^^ly^^ 
estate  of  her's,  and  the  fortune  of  the  defendant  and  the  rest  of  when  they  come 
her  children,  came  to  them  by  the  will  of  her  uncle.    It  appeared  of  age  to  repay 
that  the  plaintiff  had  brought  up  the  children,  and  given  them  the  eipence  of 
boarding  in  a  manner  suitable  to  their  expectations,  but  beyond  *"'  mainte- 
what  could  have  been  expected  of  him,  upon  a  supposition  that  tirehr  t'medl 
no  provision  was  made  for  them  out  of  which  he  might  thereafter  ^\y  where  the 
be  reimbursed  when  they  came  of  age.     A  sister  of  the  defendant,  second  husband 
»'ho  still  lived  in  the  plaintiff's  family,  proved  that  in  a  conver-  ^m  »  ™*n  of 
sation  with  the  defendant,  in  which  she  had  mentioned  her  own  JJJJ*^"^^*** 
intention  of  paying  for  her  board,  the  defendant  said  that  he  ^  ^  compel** 
sbould  have  paid  the  plaintiff  but  for  his  eldest  brother,  who  had  tent  provision 
advised  him  not  to  do  so.     The  plaintiff's  claim  was  at  the  rate  of  to  receive  when 
21/,  a  year,  board,  washing,  and  lodging,  for  five  years  and  up-  ^^7  ««?« <^ 
wds.    The  learned  judge  left  it  to  the  jury,  Whether  the  plain-  ^^^^^ 
tiff  had  supplied  the  defendant  with  more  than  his  state  and  con-  for^^J^il,  ^^ 
dition  required  ?  that  if  he  had  not,  or  to  the  extent  at  least  that  mean  time,  and 
was  necessary  and  proper,  it  was  a  meritorious  consideration  to  he  made  no  ap- 
support  the  promise  made  by  the  defendant  after  he  came  of  age.  plication  to 
The  jury  were  of  opinion  that  the  expence  incurred  by  the  plaintiff  Cjiancery  foran 
in  the  maintenance  of  the  defendant  amounted  to  2w.  a  year,  but  ©f  tfcl*f||J^d*'as 
that  according  to  the  defendant's  state  and  condition  there  ought  he  might  have 
ootto  have  been  more  than  10/.  a  year  expended  upon  him ;  and  done, 
therefore  they  found  a  verdict  for  the  plaintiff  for  50l.  for  five 
^ears.    And  the  defendant  bad  leave  to  move  to  enter  a  nonsuit 
if  the  Court  thought  that  the  action  was  not  maintainable,  or  why  a 
new  trial  should  not  be  had.  —  Lord  Ellenborough  C.  J.     How- 
ever that  case  might  be  afterwards  as  between  the  father-in-law 
sod  the  child,  yet,  as  to  third  persons,  the  former  was  bound  by 
^e  acts  of  his  wife  in  providing  for  the  children  whom  he  held 
oat  to  the  world  as  part  of  his  family.     So  here,  the  plaintiff 
would  have  been  liable  to  th^  tradesmen  who  suppKed  the  child- 
I'en  with  necessaries  by  his  wife's  orders,  while  they  were  living 
with  him  as  part  of  his  family.     But  as  to  the  general  obligation 
of  parents  and  children  to  provide  for  each  other,  in  Tubb  v.  Har* 
rUon  (a),  which  is  the  latest  decision  upon  the  subject,  and  in  which  {a)ArUef^ "  452. 
the  other  authorities  were  considered,  it  was  holden  to  extend 
only  to  natural  relations.     Then  the  plaintiff,  not  standing  in  that 
relation  to  his  wife's  children  by  her  former  husband,  was  no 
bound  by  the  act  of  marriage  with  their  mother  to  maintain  them, 
but  stood  in  that  respect  in  the  situation  of  any  other  stranger. 
And  having  done  an  act  beneficial  for  the  defendant  in  his  infancy, 
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it  U  a  good  consideration  for  the  defendant's  promiBe  after  he 
came  of  age.    In  such  a  case  the  law  will  imply  a  request;  and 
the  fact  of  the  promise  has  been  found  by  the  jury.    The  casei 
both  at  law  and  in  equity  have  certainly  gone  on  considering  a 
child  so  circumstanced  as  being  entitled  to  maintenance  out  of  the 
fundy  and  the  plaintiff  might  have  applied  to  Chancery  for  an 
allov^ance  in  tliis  case :  but  though  he  did  not  make  such  appli- 
cation, but  expended  his  own  funds  for  the  benefit  of  the  detend- 
ant,  it  is  a  good  consideration  at  least  for  the  subsequent  promiie 
(a)  1  Str.  690.    to  repay  him.  —  Grosb  J.  In  Southerion  v.  fVhUiock  (a),  it  wis 
and  vide  S.  P.    holden  that  if  soods  be  provided  for  an  infant,  though  not  neces- 
1  IA»  Ray.389.  saries,  yet  if,  after  he  come  of  age,  he  promise  to  pay  for  themt  he 

is  bound.  Then,  if  bound  to  a  stranger  in  such  a  case,  there  if  do 
reason  why  he  should  not  be  bound  to  a  father  who  has  provided 
for  him  as  the  plaintiff  has  done.  There  is  eood  reason,  upon  ge> 
neral  principle,  why  such  a  promise  should  be  binding ;  for  it  ope- 
rates as  an  encouragement  to  a  father,  who,  having  himself  only  a 
small  income,  has  a  son  with  a  good  estate,  which  he  is  not  to 
enjoy  till  he  comes  of  age,  to  incumber  perhaps  his  own  fortone  in 
giving  his  son  an  education  proportionable  to  his  future  prospects, 
but  beyond  his  own  means,  upon  the  expectation  that  his  sod  will 
take  the  circumstance  into  nis  consideration  after  he  comet  of 
age.  Then  it  is  that  he  is  to  judge  whether  or  not  \\p  will  make 
the  promise,  and  to  what  extent.  But  if  he  do,  it  is  for  the  paUic 
benefit  that  he  should  be  bound  by  it.  —  Lawrence  J.  The  earij 
cases  referred  to  proceeded  upon  a  mistake,  in  considering  the 
maintenance  of  the  children  as  a  debt  of  the  mother,  who  has  mar- 
ried a  second  husband,  or  as  a  debt  on  her  estate.  The  wants  of 
the  children  are  only  a  ground  for  an  order  of  maintenance  on  the 
parent,  if  of  sufficient  ability.  But  when  she  has  parted  with  that 
ability  by  her  second  marriage  the  is  no  longer  liable.  The  hus- 
band only  takes  her  debts;  but  this  is  no  debt  of  hers.  Ceasing  to 
be  of  ability,  the  maintenance  of  the  children  could  not  have  beeo 
enforced  by  an  order  against  her,  and  therefore  could  not  have 
been  enforced  at  all.  Then  the  plaintiff,  having  conferred  the 
benefit  without  any  obligation,  it  is  a  good  consideration  for  the 
promise  by  the  defendant  after  he  came  of  age.  —  Ls  Blakc  J- 
The  only  method  of  compelling  maintenance  is  by  the  order  pre- 
scribed by  the  statute  of  Eliz.;  and  in  the  latter  cases  it  has  been 
settled  that  that  statute  only  extends  to  natural  relations.  ^  it  vai 
(b)Jnte,^\A4S,  SO  ruled  in  Rex  v.  Munday  (b),  and  more  recently  confirmed  in  TM 
(c)AfUe  pi. 452.  ^'  Harrison,  (c)  Then  the  question  is.  Whether  the  plaintiffha«iV 
^  >  *      '  afforded  maintenance  to  the  defendant  without  any  obligation,  it  i* 

not  a  good  consideration  for  a  promise  after  the  defendant  cane 
of  age?  What  was  the  situation  of  these  parties?  The  &tber,a 
man  with  a  small  income ;  the  defendant,  entitled  to  a  good  provi- 
sion if  he  lived  to  the  age  of  21,  which  was  to  accumulate  for  hus 
in  the  mean  time.    The  father  might  have  applied  to  Chancery  to 
have  part  of  the  accumulation  for  the  maintenance  and  educattn 
of  the  sQn,  which  would  have  been  granted  to  him;  but  nothavaig 
done  so,  the  accumulation  has  gone  to  increase  the  son's  estate. 
Therefore,  here  is  a  clear  good  ground  for  the  promise.    And  uie 
jury  having  only  given  half  the  maintenance,  I  doubt  whether  ws 
should  do  a  benefit  to  the  defendant  by  sending  this  to  a  nev  U*^'* 
—  Rule  discharged. 
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454.  Sione  ▼.  Ckirr,  E.  T.  396. 3.  Esp.  N.  P.  L— This  was  an  Tlwugfa  ahiu. 


action  of  aaumpsitf  brought  by  the  plaintiff,  who  was  a  school-  ^'■'^  '^  ^o^ 
Bister,  for  the  education  and  maintenaDce  of  an  infant  child.    The  ^f^^t^^* 
child  was  the  son  of  the  defendant's  wife,  by  a  former  husband.    On  diildnii  of  bis 
tiie  defendant's  marriage  with  the  child's  mother,  he  had  taken  pos-  wife  by  a  for. 
NHion  of  a  house,  which  she  occupied  with  her  childreui  and  wnich  mer  huabaiid, 
boaie  had  belonged  to  the  first  husband :  the  business  she  had  car-  'J^.^  ^^ 
riedon  was  continued,  and  the  children  were  suffered  to  live  with  him  ^^  "H^'^^er 
ai  part  of  the  family,  and  provided  for  by  him  while  he  was  at  home,  berame  pan? 
For  the  defendant  it  was  given  in  evidence,  that  he  was  gunner  of  hu  femilT,  hn 
u India  ship;  that  during  his  absence  on  a  voyage,  the  boy  had  >haU  bedMOMd 
been  pot  out  to  school  by  his  mother  to  the  plaintiff.     His  counsel  ^  '^^  ^ 
then  contended,  that  as  he  had  never  made  any  contract  or  a^ree-  ^JJJ^  Tum^ 
ment  with  the  plaintiff,  he  could  not  be  charged,  by  reason  of  way  |„^  j^^  I,?* 
implied  liability;  and  cited  the  case  of  Tubb  v.  Harrison  (a);  his  wife  for 
wherein  it  is  expressly  decided,  that  a  husband  is  not  Uable  for  the  their  educstion. 
education  or  maintenance  of  a  child  his  wife  may  have  had  by  a  {a)Anu,ylL^S2, 
former  husband.  —  Lord  Kbkton,  after  referring  to  the  case 
cited,  said;  the  present  was  distinguishable  from  that :  there  was 
00  doubt,  if  a  roan  married  a  woman  having  children  by  a  former 
huiband,  he  might  refuse  to  provide  for  them ;  and  under  the  au- 
thority of  Rex  V.  Munday(b)y  cited  in  that  case  of  Tubb  v.  Harri'  (b)Anu,ph^7f 
ira,  he  could  not  be  compelled  to  do  it ;  but  if  a  man  did  not  448. 
80  refuse  to  entertain  them,  and  took  the  children  into  his  family, 
he  then  stood  loco  parentis  as  to  them.    Such  was  the  case  here : 
he  had  so  adopted  them,  and  having  ffone  abroad,  and  left  them  in 
the  care  of  his  wife,  h^  should  hold  him  to  be  bound  by  her  con- 
tracts made  for  their  maintenance  and  education.    If  she  had  any 
property  by  her  first  husband,  the  case  was  stronger ;  for  then 
part  of  the  property,  of  which  the  defendant  possessed  himsdf, 
belonged  to  the  children:  but  even  had  their  father  died  insolvent, 
it  woald  not  alter  his  opinion.     The  defendant,  on  his  marriage, 
had  no  right  to  take  possession  of  the  house  and  business  :  he  had 
thereby  confounded  all  the  boundaries  of  the  property,  and  placed 
btmself  in  a  state  of  responsibMity.    He  therefore  directed  the  jury 
to  find  a  verdict  for  the  plaintiff;  which  Uiey  did. 

V.  PenaUtf  qf  Disobedience. 

455.  Rex  V.  Robinson,  T.  T.  32  G.  2.  Burr.  109 — The  defend-  Dieobedience  co 
ttitwas  indicted  for  disobeying  an  order  of  Sessions,  directing  him  tm  order cfmain- 
weekly  to  pay  to  the  overseer  of  IV.  2$.  for  the  relief  and  mainte-  temmceiaiM^ 
nance  of  liia  grandchild.    The  objection  to  the  indictment  was,  i!!!*4i%i: 
That  the  offence  is  not  indictable,  because  the  4S£/«r.  c.2.  has  c.s.  §7.  ^ 
pointed  out  a  particular  punishment,  and  a  specific  method  of  reco- 
vering the  penalty  which  it  inflicts.  —  But  the  Court,  on  a  mo- 
tion to  arrest  the  judgment  on  the  verdict  which  had  been  given 
against  the  defendant,  was,  after  consideration,  unanimwisly  of 
opinion,  that  it  was  an  indictable  offence. 

{h)  Rex  V.  Munday — Ante,pL  448.  statute  which  enable  an  order  of  roain- 

TbU  was  an  order  on  the  defendant  to  tenance  to    be    made  to  proride   for 

proride  for  his  wife's  mother ;  and  by  relations,  eitending  to  natural  relathng 

the  opinion  of  the   Court  of  King*s  only. 
Bench,  the  order  waa  quashed.     The 
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VI.  Maintenance  of  deserted  Families^ 

See  staU.  7  JacA.  c.4.  §8.  5G.  1.  cS,  17 G. 2.  c.5.  §1, 
2.4.9.26.  32G.3.  c.45.  §8.  1&2G«4.  c.64.  5G.i. 
C.83. 

Aca«i»w»  456.  The  Soldier's  case,    T.  T.  25&26G.2.  IWiU.m.- 

9oldier,  billeted  xhe  defendant  was  brought  up  by  a  habeas  corpus^  whereupoa  it 

>*»  *  ^^°'  ^as  returned  that  he  was  committed  by  a  justice  of  the  peace  as 

S!l!^  «w!;h  a  vasrantt  being  charged  by  the  overseers  of  the  parish  of  St,  A^ 

his  finnily  re-  as  a  rogue  andvagabondy  in  runmng  away  from  his  wite  and  cnud, 

sides,  is  not  a  whereby  they  are  become  chargeable   to  the  parish.     There 

▼agrant  as  run-  ^^g  ^q  an    affidavit^  wherein  it  was  sworn   on  behalf  of  the 

ning  away  from  p^ngh,  "  that  he  was  a  watch-movement  maker,  and  could  earn 

SouShe  isable  "  1^-  ^^'  ^  ^®®^'  ®"^  ^^^^  ^^  refused  to  maintain  his  wife  and 
and  refuse  to  child."  —  The  Attorney-General  moved,  that  he  might  be  (&- 
maintain  them,  charged,  upon  ah  affidavit  that  he  was  a  soldier^  that  ne  did  not 
and  they  become  ^uq  away,  but  was  oilleted  at  W.  when  he  was  taken  up  ;  and  he 
chargeable  to  contended,  that  common  soldiers  of  the  army,  maintained  and  kept 
M^u^  See  ^or  the  support  of  our  liberties  and  properties,  cannot  be  rogues 
3Sg!s.c.45.§8.  and  vagabonds,  or  idle  and  disorder^  persons,  within  the  meaniog 

of  the  17  G.  2.    c.5.  —  The  Court:    He  cannot  be   a  vagrant 
within  this  act  of  parliament,  and  so  must  be  discharged. 
An  order  of  457.   Stable  v.  Dixon,  H.  T.  45  G.  8.  6  East,  163.  —  The  plain- 

two  justices,  tiff  declared  in  covenant  for  a  year's  rent  in  arrear,  upon  an  inden- 
founded  on  the  .^^^^  ^f  demise,  for  a  messuage  and  farm,  at  the  annual  rent  of 
5G"f  c8  18^-  lO*'  '^*^®  defendant,  after  craving  oyer  of  the  indenture, 
(  for  proriding  pleaded,  1st,  as  to  2/.  14^.  of  the  rent,,  a  tender.  2dly,  Asto 
for  the  families    15/.  16*.,  the  residue,  payment  thereof  to   the   plaintiff*! 


6  use. 


of  absconding  sdly,  A  set  off  for  20l.  paid  by  the  defendant  to  the  use  of  the 

™«[»^ut«F their  pij^j^tiff,  at  his  request,  and  for  so  much  more  had  and  received  by 

me^baL  mtufi  ^^e  plaintiff  for  the  defendant's  use,  and  for  the  like  sum  for  meat, 

of  the  goods  or  drink,  &c.  and  other  necessaries  provided  by  the  defendant  for 

rents  of  the  the  plaintiff's  wife  and  other  persons  at  his  request,  and  also  upon 

fugitive  should  an  account  Stated,    ^thly,  The  defendant  pleaded  as  to  7/.  I61. 

^^"^^y^  parcel  of  the  said  sum  of  15/.  16*.  fend  of  the  rent  declared  for, 

Sd  Ae'^MitoT-'  that  before  the  25th  of  March  1803,  (when  the  rent  became  due) 

quent  order  the  plaintiff  had  gone  away  from  his  place  of  abode  at  C,  in  the 

of  confirmation  county  of  C,  into  some  other  county  or  place,  and  had  lefV  D.  f 

by  the  Sessions  |^jg  ^jp^  jj|  i^q  gaJd  parish,  chargeable  thereto,  the  place  of  their 

should  specify  ^^^^  j^^  settlement,  and  that  the  plaintiff  continued  so  away 

^STbTaZ  from  his  said  place  of  abode  till  after  the  25th  of  March,  vi2.froiii 

propriated  out  24th  of  June  1801  hitherto ;  during  which  time  his  said  wife  coo- 

of  the  goods  tinned  so  chargeable  to  the  parish ;  and  it  thereupon  became  oe- 

and  rents  so  cessary  that  she  should  be  maintained  at  the  expense  of  the  said 

seized,  and  ^^^^  .  whereupon  the  then  overseers  of  the  said  parish  afler- 

fo7iich'^^S^  wards,  in  pursuance  of  the  statute  in  that  case  made,  applied  to 

priatlon ;  sup-  J.  K.  and  J,  B.,  two  justices  of  the  peace  for  the  said  county  of  C, 

posing  such  where  the  plaintiff's  wife  was  so  left  as  aforesaid  :  and  thereupon 

pro^tectiveordeT  j|^g  g^jj  justices,  in  pursuance  of  the  statute,  made  their  warrant 

SLtuS^t"**  or  order  in  writing,  under  their  seals,  directed  to  the  church- 

isnotto^be*'  wardens  and  overseers  of  the  poor  of  the  said  parish  of  C; 


conEnedtotbe  whereby,  after  reciting  (in  substance)  that  it  appeared  to  them 

discbarge  of  the  said  justices,  as  well  on  the  complaint,  &c.  as  on  due  proof  on 

-x^ncesal-  ^^^Yi  that  the  plaintiff  had  gone  away  from  his  place  of  abode  at 

ady  mcurred  ^^^  ^^  ^^^^  ^^^^  ^^^^^  county  or  place,  and  had  left  D.  S.  h«« 
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wife  chargeable  to  the  said  parish,  the  place  of  their  last  legal  by  tlie 

settlement,  and  that  the  plaintiff  had  some  estate  whereby  to '  ease  ^^  ftutrtt  if 

the  said  parish  of  the  said  charge  in  whole  or  in  part,  they  Uie  said  ^^"^^V 

justices  thereby  authorised  and  commanded  them  the  church-  ?ve  hi  the  piuS^ 

wardens  and  overseers,  &c.  of  C  to  receive  the  annual  rents  and  cular  mention-* 

prqfiU  of  the  lands  and  tenements  of  the  plaintiff  at  B.  in  the  ed,  whether  the 

parishes  of  B.  and  W.  in  the  said  county  of  C.  (the  same  being  the  Sessions  can 

said  lands  and  tenements  demised  to  the  defendant)  ^r  aitt^  <o-  P^^  ^^f^f 

wards  the  discharge  of  the  said  parish  of  C,  for  the  providingjbr  couarmiition** 

the  plaintiff^*  s  wife:  and  that  with  the  said  warrant  they  the  said  directing  the' 

churchwardens  and  oyerseers  should  appear  at  the  next  Quarter  parish  officers 

Sessions  for  the  county,  and  certify  then  and  there  what  they  "to receive 

should  have  done  in  execution  of  the  said  warrant.    The  plea  then  ^^  ^^'*  rent  of 
stated,  that  at  such  next  Quarter  Sessions,  holden  on  the  13th  of  *p^T^\^ 

Jtdy  1801,  the  said  order  was,  in  pursuance  of  the  statute,  con-  tovrards  the  </»- 

firmed  by  the  Court ;  and  the  Court  did  then  and. there  order  the  charge  of  the 

said  churchwardens  and  overseers ^  Sfcto  receive  11.  16*.  rent  of  the  l»ri«h  for  pro- 

renis  and  profits  of  the  lands  and  tenements  of  the  plaintiff  at  B.  in  ^*^'^f  ^^.^, 

the  parishes  of  B.  and  W.  &c.,  being  the  premises  so  demised  to  ^^  BuL^at 
the  defendant,  for  and  towards  the  discharge  of  the  said  parish  of  any  rate,  a  pay. 

C,  for  the  providing  for  the  said  D.  S.  the  plaintiff's  wife.     And  ment  of  one 

then  the  plea  alleged  payment  of  the  said  ?/•  16^.  parcel  of  the  sum  of  7/.  I6i. 

rent,  by  the  defendant,  by  virtue  of  such  order.     The  replication,  "*  •  «iifficient 

after  accepting  the  tender  of  the  21,  l^.  paid  into  Court,  and  tra-  ^^guch  mder 

versing  the  payment  of  the  15/.  ISs.  residue,  as  stated  in  the  on  the  only 

second  plea,  and  the  sums  alleged  to  be  due  by  way  of  set-off  in  ground  of  con- 

the  third  plea ;  pleaded  as  to  the  said  sum  of  7L  I6s,  in  the  fourth  stmction  on 

plea  mentioned;  that  before  the  said  25th  of  March  1803,  viz.  on  "^^^^^^ 

1st  of  October  1801,  the  said  11.  16««  in  the  said  order  of  Sessions  Andthe  tenant 

mentioned,  was  paid  by  the  defendant  to  the  then  churchwardens  in  whose  hands 

and  overseers,  &c.  of  C,  pursuant  to  the  said  order  of  Sessions  ;  the  rent  was 

and  that  afterwards,  on  the  25th  oi  March  1802,  the  said  7L  16s.  w"«d  cannot 
was  deducted  by  the  defendant,  and  allowed  to  him  by  the  plaint^  ^cn^^t  b"  w" 

mU  of  tUt  rent,  Sfc,  which  on  the  day  and  year  last  aforesaid  J^^rd  for* 

became  due  from  the  defendant  to  the  plaintiff,  and  thereby  and  rent  in  arrear, 

thereout  was  paid  and  satisfied  to  the  defendant.     Rejoinder  to  tho  retaining  a 

the  last  replication ;  that  the  said  sum  of  11.  16s,  mentioned  in  the  second  sum  of 

fourth  plea  to  have  been  so  paid  by  the  defendant  was  another  and  ^*  ^^''  ®"'  °' 

different  sum  of  11.  16s.  than  the  71.  16s.  so  deducted  and  allowed  year'^rent, 

as  a/cresaidf  namely, ^or  the  second  years  payment  under  the  said  upon  the  sup- 

order  in  the  said  plea  mentioned  ;  which  said  last-mentioned  sum  position  that 

has  not  been  deducted,  or  allowed,  or  paid  by  the  plaintiff.     To  »"«*'.  o**^*'"  of 

this  there  was  a  general  demurrer,  and  joinder.  —  Ellenborouom  ?*^°,"***" . , 

!r,     -^     rw^t       .  A    Pr-,  t  J    \  s.  *       ur     •  tended  to  enablo 

C-  J.  The  Stat.  5  G.  1.  was  made  to  prevent  a  great  public  mcon-  the  parish 
venience,  arising  from  persons  going  out  of  their  parishes  and  officers  to  rc- 
leaving  their  families  a  burthen  to  the  parishioners;  although  they  ceive  so  much 
had  substance  of  their  own  out  of  which  they  might  be  maintained :  annually  out  of 
and  it  gave  to  two  ftiagistrates  a  power  of  appropriating  to  this  ^*t^^jJ*J{ie 
purpose  so  much  of  the  goods  and  chattels  and  so  much  of  the  ^^^  would  be 
annual  rents  and  profiu  of  the  party  as  they  should  order  and  bad  in  law  upon 
direct,  or  as  the  Sessions  afterwards,  to  whose  confirmation  such  the  face  of  i^ 
order  is  to  be  submitted,  should  think  fit.     But  it  never  was  meant  ««  an  indefinite 
to  invest  the  parish  officers  or  the  magistrates  with  a  right  to  take  ^^^!^^^ 
indefinitely  all  the  property  of  such  a  person,  without  abortion-  ^^^^  ©f  such  a 
ing  how  much  of  it  was  to  be  taken  for  that  purpose.    The  Ian-  sum,  without 
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my  Hmifaiiftn  guMe  of  the  act  is»  that  the  goods  and  chattds,  aad  rents  aad 
oftiiiMyor unail  profits  are  to  be  taken  for  or  towards  the  ducharge  of  the  psriih; 
ftirtiitr«der»  which  imports  that  it  was  to  relieve  the  parish  from  a  barUien 
^^  already  incurred^  and  which  was  therefore  capable  of  beisg  then 

ascertained.  But  even  if  their  pon^or  extend  to  the  msloDg  t 
prospective  order  for  future  maintenance  likelj  to  be  incurred,  it 
all  events  the  justices  are  to  ascertain  horn  muck  is  to  be  tsken; 
for  the  act  expressly  says,  that  the  parish  oflBcers  shall  take  « 
muchy  Ac  as  the  justices  shall  order.  That  makes  it  inipenlive 
on  the  magistrates  to  ascertain  the  sum.  But  if  an  order  like  thii 
could  be  sustained  it  would  open  a  door  to  great  vexation.  If  loj 
person  happened  to  go  away,  leaving  his  ftunily  a  charge  on  the 
parish,  it  would  authorise  the  justices  to  make  the  pariu  officen 
trustees  for  the  whole  of  his  proper^  to  whatever  amount  TW 
original  warrant  then  being  made  in  the  exercise  of  an  indefinite, 
instead  of  a  limited  authority,  and  being  void  in  that  respect;  the 
next  question  is,  Whether  it  were  capable  of  receiving  confins- 
ation  at  the  Sessions  ?  And  assuming  that  it  could,  as  capable  of 
limitation  in  respect  of  the  sum  to  be  taken  by  the  parish  officen  t 
(for  they  seem  there  to  have  abandoned  the  ground  of  an  indefi- 
nite seizure,)  then  can  the  order  of  Sessions  be  sustained  beyond 
the  terms  of  it,  as  an  order  to  receive  the  sum  of  ?/•  16f.?  Ad- 
mitting  that  it  might  be  eood  to  that  extent,  as  an  order  to  receive 
a  definite  sum,  (sublect,  oowever,  to  the  objection  to  it  as  a  con- 
firmation of  an  original  indefinite  order  of  seizure),  the  answer  it, 
that  the  sum  is  already  paid  and  allowed.  But  taking  it,  as  is  nov 
contended  for,  as  an  order  to  receive  that  sum  annually  oat  of  the 
rents  and  profits,  without  any  limitation  of  time,  the  objection  sp* 
plies  that  for  want  of  such  limitation,  *<  as  till  some  other  order 
made,"  it  is  void  hj  the  authority  of  the  case  meDttoned.  Tliere- 
Ibre,  unless  the  order  of  Sessions  be  understood  as  limited  to  raise 
7/.  16«.  once  for  all,  that  would  also  be  invincibly  bad;  and  if  w 
mtkderstood,  the  order  has  been  satisfied.  —  Orosb  J.  The  ooestioB 
is,  Whether  the  order  of  Sessions  for  the  payment  of  tne  sum 
specified  has  not  been  obeyed  ?  The  plaintiff  alleges  that  he  has 
paid  the  7/.  16«.  once ;  which  the  defisndant  does  not  deny,  bat 
now  insists  that  the  order  of  Sessions  authorises  the  annual  psf* 
ment  of  that  sum  for  ever.  If  it  do,  such  an  order  cannot  be  sus* 
taiaed  for  a  moment ;  for  the  statute  only  authorises  the  cborch- 
wyvdens  and  overseers  to  take  so  much  as  the  justices  shall  direct, 
that  is,  so  much  as  the  parish  shall  have  sustained.  The  Sessions, 
however,  have  specified  a  particular  sum  to  be  paid.  It  is  plain, 
therefore,  that  they  thought  the  sum  necessary  to  be  specified; 
though  it  is  now  pleaded  as  a  continuing  order  which  is  to  last  ia- 
definitely.  Taking  it  to  be  so,  the  first  order  is  bad,  because  no 
sum  is  therein  specified ;  and  the  second  order  is  bad,  becaose 
made  for  an  unlioEiited  time.  The  intention  of  the  legislature  n 
making  this  provision  was  only  to  indemnify  the  parisb ;  snd  it 
meant  either  that  the  money  ordered  to  be  taken  should  have  been 
expended  by  the  parish,  or  that  the  justices  should  judge  wbsC 
was  proper  to  be  expended  upon  the  family  of  the  abscondkig 
man.  But  as  the  matter  stands  I  cannot  say  that  the  justificatioB 
pleaded  is  good  in  law.  —  Lawrence  J.  The  first  order  of  the 
justices  ought  to  havo  specified  the  sum  to  be  raised,  because  the 
declared  intention  of  the  act  is  that  90  much  should  be  taken  as  the 
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jostices  should  think  fit,  meaning  that  they  should  exercise  their 
discretion  upon  the  amount  to  be  taken.  That  order  should  have 
specified  how  much  property  was  to  be  seized,  and  then  the  order 
of  Sessions  should  have  stated  how  much  of  that  should  be  sold  or 
appropriated.  I  cannot  consider  the  order  of  Sessions  as  direct- 
hg  that  more  than  one  sum  of  ?/•  16^.  should  be  taken.  If  more 
had  been  intended  they  should  have  said  so,  more  distinctly^  as  by 
adding  the  word  annually^  or  iUl  Jurther  order.  The  defendant, 
therefore,  has  no  reason  to  complain  of  having  been  misled  by  the 
order.  Besides,  if  the  order  were  illegal,  he  should  have  refused 
payment ;  and  if  indicted  for  disobedience  he  might  have  defended 
himself;  or  he  might  have  brought  an  action  of  trespass  if  his 
goods  had  been  distrained ;  for  he  would  not  have  been  concluded 
bj  an  order  to  which  he  was  no  party  from  showing  that  it  was 
Olegal.  But  I  think  the  order  of  Sessions  only  meant  that  one 
sam  of  7/.  \6s.  should  be  taken, —  Judgment  for  the  plaintiff. 
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CHAPTER  VII. 

OF   TUB   RELIEF   AND   ORDERING  OF-  THE   POOR. 

L  The  Statutes. 
II.  For  tohat  and  by  tohom  an  Order  may  be  made. 

III.  Reimbursing  Constables,  S^c, 

IV.  Relieving  Families  of  Militia-men. 
V.  Erecting  Workhouses. 


Several  orders 
made  on  statutes 
passed  for  dif- 
ferent purposes 
are  bad. 


Relief  cannot 
be  given  to  a 
pauper  residing 
in  a  foreign 
parish. 


An  order  for 
relief  must 
state  the  party 
to  be  poor  and 
impotent. 
(a)^fl^,pl.4Sl. 


I.  The  Statutes. 

^SEliz.  C.2.  §1,2.4,5.  S  Car.l.  c.4.  $22.  19  Cflr.2. 
cA.  §  1,2,3.  3W&  M.c.lW^ll.  S&9W.3.  c.30. 
§2.  9  G.  1.  C.7.  §  1,  2.  4.  16G.2.  c.l8.  17G.2.  c.S8. 
9  G.  3.  c.  87.  §  7.  30  G.3.  c. 49.  §  1 ,  2,  3.  36  G.  3.  c23. 
§  1  to  5.  45  G.  3.  C.54.  48  G.  3.  c.  6.  49  G.  3.  c.  1 24.  §  5. 
50  G.  3.  a  50.  50  G.  3.  c.52.  51G.3.  r.79.  52  G.  3.  c.l6a 
53G.3.  r.21.  53G.3.  c;113.  54G.3.  c.l70.  55G.S. 
c.  137.  55  G.  3.  c.  146.  56  G.  3.  c.  129.  59  G.  3.  c.12. 
59G.3.  C.95.  59G.3.  c.  127.  1&2G.4.  c.56.  5G.4. 
C.71. 

II.  For  tohat  and  by  tohom  an  Order  may  be  made. 

^S.^ATON  Bridge y.  Westerham,  H.T.  U  W.S.  Salk.^ 
—  An  order  was  made  at  the  Quarter  Sessions  for  the 
relief  of  poor  prisoners  in  gaols,  and  for  providing  materials  to 
set  them  at  work,  on  the  l4fEliz.  c.5.  and  19  Car.  2.  c.4*« 
whereby  a  sum  was  assessed  on  the  several  parishes,  not  exceed- 
ing what  is  allowed  by  both  acts ;  but  it  was  quashed,  becauw 
they  ought  to  have  made  distinct  orders  upon  the  difi^rent  sta* 
tutes,  the  money  to  be  levied  by  virtue  of  each  statute  being 
applicable  to  different  purposes. 

459.  Clypton  St.  Mary  v.  Ravisiock,  E.T.  11  Ann.  Poofs 
Sett.  49. — An  order  was  made,  reciting.  Whereas  J.  S»  and  his  wife 
are  last  settled  in  C. :  these  are  to  order  you  the  churchwardens 
of  C.  to  repair  to  the  parish  of  i2.,  and  to  relieve  them,  being  so 
sick  that  they  cannot  be  removed.  —  The  Court  :  The  justices 
have  no  authority  to  send  for  officers  out  of  another  parish,  but 
are  bound  to  maintain  the  poor  as  long  as  they  continue  with 
them.-— And  by  Powell  J.,  parishioners  are  not  to  be  relieved  till 
they  are  carried  to  the  parish.  —  The  order  was  quashed. 

460.  RexY.  Hayxoorth,  M.  T.  3  G.  1.  S^r.lO.— Order  to  pay  5i. 
weekly  to  A.  by  the  parish  of  //.  so  long  as  he  should  continue  poor. 
—  Martin  moved  that  by  the  statute  of  43  Eliz.  c.  2.  it  ought  to 
appear  in  the  order,  that  the  person  relieved  is  poor  and  impotent; 
and  he  cited  Rex  v.  Gully  (a),  where  an  order  for  a  father  to  pay 
so  much  to  his  daughter  was  quashed,  because  it  only  stated  tost 
she  was  in  a  destitute  condition  and  wanted  relief. —  Parker  C  J* 


Sect.  2.]     for  what  and  by  whom  obdsr  made.  415 

I  favour  these  orders  as  much  as  I  can,  because  no  body  takes 
care  to  draw  them  up  for  the  poor.     But  it  must  be  quashed,  (a) 

461.  Rexy.  Smith,    H.  T.    lOG.  1.    MSS.  — The  defendant  An  incKctaient 
was  indicted  as  overseer  of  the  poor,  for  not  paying  a  sum  of  Jf*J"*?  *** ^°^ 
money  to  a  surgeon  who  had  taken  care  of  a  pauper,  pursuant  to  ^JJ^JJ  my" 
an  order  of  a  justice  of  the  peace.  —  Fazakerly  moved  to  quash  jnoney  toasur- 
the  indictment,  the  orjder  being  made  in  a  matter  on  which  the  geon,  &c. 
justice  had  no  jurisdiction ;  for  this  kind  of  assistance  does  not 

come  withia  the  notion  of  relief  to  the  poor :  and  the  indictment 
was  quashed. 

462.  Rex  v.  Overseers  of  Chichester^   M.  T.  1 1  G.  1.  MSS>  —  The  order  can- 
An  order  was  made  at  the  Quarter  Sessions,  that  the  present  not  be  made  fov 
overseers  should  pay  3/.  to  the  preceding  overseers,  being  money  •"y  ^^^^  P"'" 
expended  by  them  m  law  charges.    This  order  being  removed  into  IJ^^oT*^ 

the  Court  of  King's  Bench,    Baines  moved  to    quash  it,   be-  ^J^  "^ 

cause  the  authority  of  the  justices  upon  this  subject  is  con6ned  Salk.  531. 

to  orders  for  the  relief  of  the  poor  only — And  for  this  reason  the  S.P.  deiermin- 

order  was  quashed.  «*  »«*  R«»  «•  Landillow,  Mich.  2G.  2. 

463.  Rex  v.  Woodsterton,  M.  T.  6G.2.  2  Bar.  K.  B.  207. 247.  If  jm  order  of 
-To  an  order  of  two  justices  upon  the  overseers  to  pay  a  nurse  ^^^J^^<^ 
and  a  surgeon  who  had  attended  a  pauper  while  he  was  ill  in  gaol,  ^^  ^^^^  ^^^ 
it  was  objected  that  it  did  not  conclude  to  have  been  made  under  ^^  ^f  the 
the  hand  and.  seal  of  the  justices ;  but  it  was  said  that  this  omis-  justices  are 
sion  was  remedied  by  the  recital  at  the  beginning  of  it :  **  We,  thereunto  set, 
"two  of  his  Majesty's  justices  of  the  peace,  whose  hands  and  »t  is  sufficient. 
"  seals  are  hereunto  set,  &c."  —  And  the  Couht  were  of  opinion 

that  this  was  sufficient. 

464.  Rex  v.  JVoodsterton,  M.  T.  6  G.  2.  2  Bar.  K.  B.  207. 247.  An  order  of  le. 
—  To  an  order  by  two  justices  directing  the  overseers  to  pay  for  ^j*'"^?^' 
attendance  given  to  a  pauper  during  his  illness  in  gaol  it  was  ob-  Jlj,^".^t"|i^t 
jected,  that  the  statute  of  2  &  4  »^.  3.  c.  11.  f  11.  does  not  give  the  justice  re- 
aathority  to  any  neighbouring  justice  to  make  an  order  of  relief,'  sided  in  the 
except  where  there  is  no  justice  residing  in  the  parish,  for  the  jtarish. 

words  are,  "  if  no  justice  be  dwelling  in  the  parish,"  which  is  a 

declaration,  that  if  a  justice  be  dwelling  there,  he  only  shall  have 

cognizance  of  the  matter,  and  that,  therefore,  it  ought  to  have 

been  averred  in  the  order  that  the  justices  who  made  it  lived  in 

the  parish,  or  that  there  was  no  justice  living  there ;  and  that  one 

or  the  other  of  these  averments  was  absolutely  necessary  to  the 

validity  of  the  order.    But  it  was  answered,  that  the  Court  would 

intend  that  the  justices  who  made  the  order  were  dwelling  in  the 

parish,  and  for  this  purpose  the  case  of  SL  John  v.  St.  John  {b)  (6)  Hob.  78. 

was  cited  ;  and  that  the  statute  upon  this  part  was  only  directory, 

and  for  which  Salk.  473.  was  rehed  on.—  And  the  Court  said, 

the  objection  had  been  sufficiently  answered.  _    .     . 

465.  Rex  v.  Woodstetion,  M.  T.  6  G.2.  2  Bar.  K.  i?.  207. 247.  ^J"^?* 
—Two  justices  made  an  order  upon  N.  B.,  overseer  of  the  parish  ^he  overset  to 
of  W.J  for  paying  5/.  to  the  wife  of  R.  R.y  for  her  attendance  in  p^y  nuning 
nursing  one  J.  C,  a  poor  inhabitant  of  that  town,  when  he  was  and  aurgery  on 
ill  in  gaol ;  and  likewise  for  paying  a  surgeon's  bill  to  one  S.  W.,  account  of  a 
that  was  due  to  him  on  account  of  the  said  pauper;  which  order  PJ^jP^^J®  ** 

(a)  On  the  aathority  of  this  case  an  4  G.  1.  on  an  order  to  maintain  a  daugh- 

ordcr  was  quashed  in    Rex  v.  Stoke  ter-in-Iaw.  See  also  1  Keb.  489.  2  Keb. 

Ursey,  E.T.  8  G.  1.  for  the  same  fault ;  643.  744. 
•nd  another,    Rex  v.   Tipper,   £.  T. 


4l5  THK  ACLItr  AND  ORDiSRYlrQ  Or  TRE  POOH,     [Ch.  VU. 

&C*  iSeis*       had  been  confirmed  at  the  Sessions    It  was  objected,  that  the 
Cm.  199.  meaning  of  the  statute  of  S  &  4  fT.  S.  c.  11.  was  nothing  more 

than  that  the  justices  of  the  peace  should  have  a  power  to  order 
parish  officers  to  relieve  a  poor  inhabitant,  where  it  was  fit  he 
ought  to  be  relieved ;  but  that  in  the  present  case  the  parish 
officers  had  actually  given  the  party  relief;  they  employed  a  sur* 

feon  and  a  nurse  to  take  care  of  him.    The  surgeon  aod  nunc 
ave  a  proper  remedy  by  way  of  action  against  the  officers ;  and 
the  justices  have  no  pretence  to  interfere  in  this  matter.— Tbi 
Court,  as  to  the  exception  in  point  of  substance,  tliought  it  moit 
be  fatal,  (a) 
Aaotdcref  466.  Bex  v.  Winship,   M.  T.  11  G.S.— The  defendants  were 

nmliiteBiMe,  overseers  of  the  township  of  C  Among  the  poor  upon  the  boob 
h^'i^S^MkM  ®^  ^^^  township  was  one  M.  R^  a  widow  of  92  years  of  age, 
why  one jiuUce,  labouring  under  great  bodily  infirmity,  who  had  been  for  some 
muBtitatethat'  time  allowed  2s,  a  week  by  the  township.  Upon  the  establish- 
it  wai  nuide  ment  of  a  poor-house  in  the  township,  the  Quarter  Sessions  or* 
upm  omih  tkii  ^ered  that  several  poor  persons,  who  were  receiving  relief  from 
tlw  pmipM-,  or  ^1^^  township,  shoula,  on  a  month's  notice,  go  into  the  poor-hoose, 
his  or  harbe-  ^'  ^'  refused  to  go  into  the  poor-house,  and  the  overseers  re- 
InU;  had  ap-  fused  to  pay  her  the  said  weekly  aUowance  until  there  was  an 
plied  to  the  arrear  thereof  of  6/.  14«.  due  to  her.  She  applied  to  the  Quarter 
ovenwn  «t  Sessions  ;  and  the  Sessions  made  an  order  on  the  overseers  to 
"".jy^  pay  her  the  said  arrears,  and  to  continue  to  pay  her  the  2i. 
r^rf^tlMt  A  week ;  but  it  did  not  appear  that  she  had  made  oath  before  the 
ralieflMMlbceii  Sessions,  pursuant  to  the  statute  9G.  1.  c.7.  §].  that  she  had 
ieluMd}aiid  been  refused  relief  by  the  overseers.  The  overseers  refused  to 
^***j*f|^  obey  the  order  of  Sessions,  insisting  that  M.  R.  should  go  into 
^I^IJi^JJ^J^  the  poor-house,  according  to  the  order  of  Sessions,  &c.  The 
■howaiuMwhy  overseers  were  indicted  tor  disobeying  this  order,  and  a  verdict 
it  ihould  not  was  given  against  them,  subject  to  the  opinion  of  the  Court  of 
be  gnuited.  King's  Bench,  whether  they  ought  to  have  been  convicted  or  not 
S.  C  Cald.  72.    fijc  principal  question  meant  to  be  submitted  to  the  Court  was, 

Whether  there  is  any  legal  authority  vested  in  the  magistracy  of 
this  country  to  make  an  order  fbr  trie  relief  of  poor  persons  re- 
fusing to  go  into  the  poor-house  ?  and  it  seemed  to  be  admitted 
that  the  Sessions  had  an  original  but  not  an  appellate jVLntdkUmai 
to  make  order  for  the  relief  of  the  poor.  —  Lord  Mansfield. 
The  question  is,  Wliether  this  order  is  a  good  and  legal  order 
upon  the  face  of  it  ?  The  objections  to  it  are  strong,  and  indeed 
it  is  impossible  to  support  it.  Taking  it  as  an<  original  order, 
the  objections  to  it  are  numerous.  By9(?.  1.  c.7.  ^h  "  No 
'*  justice  can  order  relief  for  any  poor  person,  until  oath  be  made 
**  that  he  has  applied  at  some  public  parish-meeting  and  has  been 
"  refused  ;  and  the  overseers  are  to  be  summoned  to  show  cause." 
His  Lordship  then  recited  the  preamble  of  the  act,  for  the  par- 
pose  of  showing  the  mischief  and  the  remedy  that  was  intended. 
He  then  observed,  that  the  mischief  and  the  remedy  were  both 
applicable  to  all  justices^  either  singly  or  sitting  collectively  at  the 
Sessions ;  and  though  the  act  of  parliament  only  mentions  oh€ 


(a)  It  wai  10  determined  in  the  esse  altoin  BezcThelnbabituiti  of  Bcbiim 

of  Rex  V.  Smith,  H.  T.  10  G.  I.  ;  and  St.  Fkul's,  1 1  Mod.  178. ;  and  also  » 

alflo  in  the  caie  of  Rex  v.  Holbeach,  Wataon  v.   Turner,  T.  T.  7  G.  a»  i* 

£.  T.  ISG.  8.  1  Bar.  K.  B.  46. ;  and  Excbeq.  BuU.  N.  P.  1^.  H7.  SSI. 


Stet.  &}      FOR  WHAT  AKB  St  WBOUT  OROBB  ITADS.  ^]i^ 

jusiieCf  yet  it  must  be  understood  of  every  number  of  justices, 
hwing  cc^zance  of  the  matter.  This  order  then  not  bemg 
stated  or  found  to  have  been  made  upon  oathy  is  clearly  Inid  (a) : 
aad  there  ia  no  enforcing  it,  taking  it  even  for  granted  that  the 
jastices  have  an  original  jurisdiction  at  the  Sessions. — And  judg- 
ment was  given  for  Che  defendants,  for  this  reason  (b)f  and  dso 
because  the  order  by  which  the  pauper  was  originally  allowed  the 
2f.  a-week  was  not  stated  in  the  indictment :  but  as  to  the  prin- . 
dpd  question  intended  to  be  submitted  to  the  Court,  his  Lord- 
ship said  it  was  of  great  importance  to  the  system  of  the  poor  laws 
to  have  the  point  settled. 

467.  Rex  v.  The  hthabiianis  of  HemRngtonf  H.  T.  17  G.  S.  An  order  of 
CakL  6.— Two  justices  (^)  made  an  order  upon  the  township  of  "Mintttwiice " 
D.,  to  pay  a  weekly  sum  towards  the  maintenance  of  two  bastard  ^^^  JJJJ^In 
diildrea  under  seven  years  of  ase,  which  had  been  broueht  by  ^hjd,  fbiotonl 
their  mother  to  the  township  of  H.;  the  mother  being  settied  at  is  settled;  in  re- 
£r.  and  the  children  at  D.     The  Sessions  on  appeal  quashed  the  lief  of  the  perish 
order,  and  stated  that  E,  G,  and  her  daughter,  a  bastard,  bom  "^  ^^  ^^ 
St  /y,  went  under  »  certificate  from  H.,  dated  July  llih  177%  S2l  wdtT" 
to  reside  in  D,;  and  that,  during  her  residence  under  that  certi^  wUch  shehad 
ficate,  E.  was  delivered  of  two  other  bastard  children.    That  on  taken  it  for 
the   llth  of  September  1775,   D.,  by  an  order  of  two  justices,  nurture. 
removed  E.,  the  mother,  and  her  daughter  to  H* ;  and  that  £., 
the  mother,  carried  with  her  her  two  other  children,  though  not 
named  in  the  order  of  removal,  as  nurse  children,  to  D.^-Davek^ 
PORT  showed  cause  in  support  of  the  order  of  Sessions ;   and 
said,  Aat  the  natural  and  legal  right  of  a  parent  to  take  children 
wider  the  age  of  nurture,  wherever  they  might  be  settled,  along 
with  her  wherever  she  might  go,  was  unquestionable :  that,  as  to 
the  question  before  the  Court,  which  was,  by  what  parish  such 
dnldren,  during  such  residence,  were  to  be  maintained?    The 
case    of    Wangford  v.  Brandon  (d)y     Rex  v.  St.  GUes's-in-the-  (^VoLii; 
FUids  {e),  and  Skermonhury  v.  Bolney  (g),  which  would  be  con-  P**  ^^ 
sidered  as  having  estabh'shed,  that  they  must,  during  their  rest-  («)  VoL  ii. 
dence  with  their  mother  in  a  parish  not  their  own,  be  maintained  P^'  ^^ 
at  the  expence  of  their  own,  were  all  determined,  when  the  [g)'dnte^h423. 
Court  had  in  view  a  very  different  inquiry ;  and  not,  as  here,  the 


(«)  This  was  one  of  the  otjeetions  tion  concerning  the  proceeding  of  the 

lo  the  order  of  two  justices  in  the  case  justices,  and  not  concerning  thor  juris- 

of   Rex  9.  Woodsterton,  antet  pi.  463.  diction.     See  Bar.  K.B.  S07.  247. 
a^    ttm  case  of  WooCton   Rivers  o.         (&)  See  the  indictment  in  the  case  oT 

Mvlbflrougfa,  5  Mod.  149.  wm  dted ;  Rra  v.  Feamlej,  antet  pi.  471.  for  di»« 

aad  to  was  urged  that  the  words  of  the  obeying  an  order  of  relief;  in  which  the 

atatoCe  are  so  strong,  both  with  respect  facts  of  the  application  of  the  pauper  to 

to   the  oath  and  the  summoning  the  tlie  overseers  for  relief,  their  revising  to 

overseers,  that  the  justices  bad  no  juris-  affbrd  the  desired  fclief,  the  oath  authen- 

dietio«i«nlM> they  complied  with  them:  ticating  these  hcia  before  the 'ma^* 

bat  ife  w«a  answmd,  by  saying,  that  the  trates  made  the  order,  and  the  summons 

Cossrt  would  intend  thal>  it  has  been  of  the  owiraeers  to  show  cause  against 

nyule  upon  the  oath  required,  and  that  granting  such  relief  and  their  refusal, 

tlie  overseers  had  been  summoned  ac-  are  stated.     1  T.  R.  316.  —  See  also  the 

cofding  to  the  direction  of  9  O.  i.  c.  7.  order  of  relief  made  in  the  case  of  Rex 

and  tbecaassof  Retp.  Venables,  1  Str.  v.   The   Inhabitants   of   Hemlingtoiiy 

580Ly  Rex  e.  Holland,  Annally's  Rep.  Antey  pi.  467. 

16.»  and  Rex  o.  Drake,  11  Mod.  78.,        (c)  ThesUtuteof  3W.3.  clI.  $  11. 

were  cited;  and  the   Court  said,  that  on  which  this  order  was  founded,  does 

dsey   took  it  that  these  matters  in  the  not  require  more  than  one  justice. 
90«  I.  c.  7.  were  only  matters  of  cUrec- 

VOL.   I.  E  £ 
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mainienance,  but  the  seUlemeni  of  the  paoper.  That,  at  the  cMe 
(a)  VoLii.  of  Skeffreth  and  Walford{a)  had  settled,  that  the  modiermaT 
pLiL  retain  her  bastard  children  under  seven  years  of  age,  though 

settled  in  another  parish,  it  would  be  mucn  more  expedient  tbat 
they  should  be  maintained  as  casual  poor  in  the  parish  in  whichi 
if  the  mother  chose,  they  must  necessarily  remain ;  and  that  this 
case  warranted  that  doctrine,  and  the  practice  that  had  obtained 
under  the  opinion  of  Dr.  Bum. — Wallace,  in  support  of  the 
rule  to  ouash  the  order :  All  that  the  case  says,  is,  that  the  mo- 
ther shall  not  be  separated  from  her  children. — LobdMaks- 
FiELD,  stopping  Mr.  Wallace :  And  if  more,  it  would  be  a  un^le 
authority ;  whereas  there  are  several  asainst  it,  in  which  the  point 
(6)Vol.ii.  is  settled.  Rex  v.  Saxmundham  (b)  is  expresdy  in  point,  aod 
pL  55.  ^gjp  V,  5/,  Giles  recognizes  the  same  doctrine.  —  Aston  J.  Whe- 

ther the  child  be  legitimate  or  not,  does  not  at  all  vary  the  case. 
The  principle  is  the  same ;  and  the  authority  in  Fortescue  says 
expressly,  **  So  if  a  bastard."  —  Willes  and  Ashhuest  Js.  of 
the  same  opinion. —  Rule  absolute. — Order  of  Sessions  quashed, 
and  origind  order  affirmed.  —  This  point  haa  again  been  decided 
in  the  case  of  Simpson  v.  Johnson^  M*  T.  19  G.  3.  Dou^l. 
Anard€rof  468.  Rex  v.  North  Shields  (a),  H.T.  20  G.  3.  CoW.  68.— A 

""^dS^i!^  justice  of  the  peace  made  an  order  upon  the  churchwardens  and 
hw  the  SetaUmh  Overseers  of  the  township  of  N.  S*,  (upon  the  oath  of  A.  /.,  the  wife 
or  by  a  angte  of  T.  /.,  a  mariner,  and  then  a  prisoner  in  France^  that  she  was 
justice,  U  pe.  very  poor,  impotent,  and  not  able  to  work  Jbr  the  maintenance  of 
fcmptory,  for  ^^  three  children  by  her  said  husband,  and  that  she  had  applied 
">o«PP»l  1»»  t^  the  overseers  for  reliefer  her  said  three  childreUf  and  was  re-. 
^^°oid^  fused,)  to  pay  the  sum  of  &.  W.  weekly  unto  the  said  A.^  ike 
r  >  See  Re  mother  j  Jbr  and  Unoards  the  support  of  the  said  three  childrt^f  uatil 
j^g^icgg  f^  ^'  auch  time  as  they  should  be  otherwise  oiidered.  The  Sessions,  on 
Devon,  post,  appeal,  confirmed  this  order,  and  stated  the  following  case :  That 
pl.  961.  there  was,  at  the  time  of  issuing  the  said  order,  and  now  is,  withia 

the  said  township,  a  poor-house,  established  according  to  the 
statute  made  in  the  9  G.  1.,  into  which  the  said  overseers  were  sad 
are  billing  to  receive  the  said  A»  /.,  with  her  said  three  chikbea, 
and  offered  so  to  do ;  and  that  the  said  A,  /.  refused  to  go  hersdf 
with  her  said  three  cJiildren  thereto :  and  it  also  appeared  to  this 
Court,  that  the  three  children  named  in  the  said  order  are  of  the 
ages  therein  respectively  mentioned  ;  and  that  the  said  A,  L  h^ 
one  other  child  of  the  age  of  eight  years,  for  which  she  did  not 
seek  relief;  neither  did  she  seek  relief  for  herself,  or  is  any  relief 
ordered  for  her  by  the  said  order :  and  it  also  appeared  to  this 
Court,  that  the  said  T.  /.,  the  husband,  is  a  mariner,  and  no«r  a 
prisoner  in  France^  and  that  the  said  A,  L  is  unable  to  provide 
for  her  said  three  children,  in  the  safd  order  named :  and  the  said 
three  children,  in  the  said  order  named,  are  nurse-children  under 
the  age  of  seven  years,  and  in  the  opinion  of  this  Court  oof  ht 
not  to  be  separated  from  their  said  mother ;  neither  in  the  oplnioo 
of  this  Court  h  the  said  mother,  not  seeking  relief  for  herself, 
compellable  to  go  into  the  said  poor-house.  —  Willes  J.  V^ 
Sessions  had  no  jurisdiction  upon  this  subject,  as  no  ^pPf^  ^ 
c  from  an  order  of  maintenance ;  and  the  reason  is,  lest,  wnile  the 

point  is  litigating,  the  poo^  should  starve.  That,  in  making  orders 
for  the  relief  of  the  poor,  the  stat.  S  fF.A  M.cli.ill  gives  any 
justice  in  the  parish,  or  adjoining  to  it;  if  none  be  there,  a  concur- 
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rent  jurisdiction  with  the  justices  in  Sessions.  The  act  of  9  Cr.  1. 
C.7.  §4.  makes  no  alteration  in  this  respect;  neither  is  any  appeal 
^en  by  either  statute,  nor  in  principle  could  there  be,  in  any  case 
10  which  the  Court  of  Quarter  Sessions  exercise  originaMurisdic- 
tion ;  at  in  such  case  it  would  be  ab  eodem  a^f  ^j^em.^-Tnerefore 
let  the  order  of  Sessions  be  quashed. 

469.  Netobi/  v.  JVHtshire,  E.  T.25G.S  Cold.  597.  —  This  was  a  wrfitfit, 
an  action,  brought  by  an  officer  of  one  parish,  against  the  defend-  ^rhom  limb  it 
ant,  who  lived  in  another,  for  money  paid,  &c.  to  the  use  of  the  fractured  by  a 
defendant  for  the  maintenance  and  cure  of  a  poor  boy,  the  de-  ^^jj^^"* 
fendant's  servant.    The  defendant  pleaded  the  general  issue.  The  S  «!«£?*' 
cause  was  tried  before  Ashhurst  J.,  when  a  verdict  was  found  for  the  waggon,  ig  a 
plaintiff  with  32/.  \9s.  7d,  damages,  subject  to  the  opinion  of  the  cMual  pauper 
Court  upon  the  following  case :  That  the  defendant  is  a  farmer  at  >»  ^  ?•"«>>  >n 
Zl  in  Essex,  and  is  a  man  of  property  and  substance  there.    In  ^WchbefiUis; 
May  1784  the  defendant  sent  his  waggon  to  C.  with  two  servants,  "pJUJiJ^  ^id 
one  a  man,  the  other  a  boy  :  and,  in  returning  from  C.  with  a  cmd  at  their 
waggon-load  of  oats,  when  they  came  to  the  parish  of  S»  in  the  expeooe,  and 
county  of  C,  the  boy  sitting  on  the  shads  of  the  waggon,  a  cart  not  at  thut  of 
happened  to  pass  by  them,  and  the  whip  of  the  driver  of  the  last  '^  "■■■•»• 
touching  one  of  the  waggon  horses,  as  they  passed,  the  horse 
took  fright  an4  started  aside ;  wherepon  the  boy  fell  off  the  shafU, 
and  had  his  leg  and  thigh  fractured  by  a  wheel  of  the  waggon 
going  over  him,  so  that  he  could  not  be  removed  from  the  parish 
of  S»  without  endangering  his  life.    That  the  plaintiff,  who  is  a 
pariah  officer  of  S.,  took  care  of  the  boy,  and  employed  a  surgeon 
to  attend  him ;  and  expended  in  his  necessary  maintenance  and 
cure  S2l,  12«.  7d.,  for  which  this  action  is  brought.     The  defend- 
ant knew  of  the  accident  the  same  night  it  happened,  and  six  weeks 
afterwards  went  to  S.,  when  he  found  the  surgeon  eoing  to  cut 
off  the  limb  of  the  boy  which  had  been  fractured ;  and,  before  the 
operation  was  performed,  the  defendant  asked  the  boy,  if  he  con- 
sented ;  and,  the  boy  consenting,  the  limb  was  taken  off.    The  boy 
was  a  yearly  servant  to  the  defendant  at  1/.  10;.  a  year,  and  was 
settled  at  T*;  and  afler  the  cure  he  served  out  his  year  with  the 
defendant,  and  received  his  whole  year's  wages.  —  Lord  Mans« 
PIEI.D  :    Whether  judicially  said,  or  when  other  subjects  were 
under  consideration,  I  cannot  help  thinking  in  general,  that  a 
master   ought  to  take  care  of  his  servants  in  sickness.     Upon 
every  principle  of  humanity  he  ought ;  but  the  question  here  is. 
What  18  the  law?  and  no  autHority  has  been  produced  to  show- 
that  the  parish  have  a  remedy  over  against  the  master ;  and  it 
cannot  be.    Parishes  are  bound  to  take  care  of  their  casual  poor. 
There  is  no  express  contract  to  this  purpose,  nor  can  anv  be  im- 
plied. —  BuLLER  J.     I  think  too  it  would  be  very  difficult  to  get 
over  the  first  objection  to  the  form  of  the  action ;  for,  if  the 
plaintiff  sues  as  an  officer,  he  cannot  do  this  individually,  if  there 
are  more  officers  than  one  :  all  must  be  joined.  ^  If  he  does  not 
sue  in  this  character,  if  the  payment  was  made  in  his  own  right» 
he  is  a  mere  volunteer,  and  there  is  no  pretence  for  the  action.— 
WrLLBS  and  Ashhurst  Js.  concurring,  Postea  to  defendant. 

470.   Rex  V.  Moorhouse,  T.  T.  25  G.S.  Cold.  554..— This  was  an  TheserWce 
indictment  against  defendant  for  disobeying  an  order  of  two  jus-  upon  ^V*^ 
tices.     The  indictment  stated,  that  the  Rev.  H.  W.,  and  W.  W.,  ^^^^^  U    ' 
two  of  His  Majesty's  justices  of  the  peace  for  the  West  Riding  of  j;|„^  i^  hn^, 
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iMen  d&obeyed,  fbe  cQusty  of  IM^y  Ac,  did,  by  «D  order  under  their  btadi  and 
™T*^*toSi^^  »eal8  dated  the  11th  of  September  1784,  order  the  churchwwdeiii 
^nd^oroL  *^^  Overseers  of  the  poor  of  the  township  of  C^  to  pay  unto 
indictaient  can-  ^*  ^^  ©^  ^^^  township  of  C,  Ij.  6c/,  weekly,  for  and  to- 
not  be  tup.  yrards  the  support  and  maintenance  of  her  the  said  iS.  J.  and  her 
portMt  bastard  child,  until  such  time  as  they  should  be  otherwise  ordered 

according  to  law  to  forbear  the  said  allowance ;  and  that  T.  Af. 
then  and  still  being  churchwarden  of  the  township  of  C.  aforeiaid,) 
not  regarding  the  said  order,  nor  the  authority  or  the  said  juiticei, 
after  the  said  order  was  delivered  to  the  said  T*  M.,  and  after  the 
service  thereof,  contemptuously,  &c.  did  refuse  to  give  any  obedi< 
ence  to  the  said  order.    To  this  indictment  the  defendant  demur- 
red ;  and  the  prosecutor  joined  in  demurrer .^-Fearmiat  had  bit 
term  obtained  a-rule  to  show  cause  why  this  indictment,  to  which 
the  defendant  had  not  then  pleaded,  should  not  be  quaked :  audi 
upon  cause  shown,  the  rule  was  discharged,  LordMansfibldss}- 
ing»  that  the  Court  would  not  countenance  motions  to  qoaah  in- 
dictments, especially  where  nice  and  subtle  objections  in  point  of 
form  were  made  the  foundation  of  them.    Where  the  objectioiiis 
upon  the  merits,  or  where  the  point  is  otherwise  clear  and  plun, 
it  is  anotho:  matter.    In  other  cases  they  ought  not  even  to 
be  entertained.     In  the-  present  case,  if  the  objection  be  con- 
sidered as  sound    and   substantial,    let  the  defdhdant  demor. 
—  After  argument  of  the  demurrer.  Lord  Mahsvirld  said,  the 
offence  is  disobedience  of  the  order  of  a  justice ;  and  the  question 
iJB,  Whether,  if  the  order  is  on  a  subject-matter  within  the  joris« 
diction  of  the  justice,  the  facts,  whioh  give  the  authority  to  make 
this  order,  are  necessary  to  be  stated,  and  appear  upon  the  to 
of  the  indictment  ? — And  now,  per  Lord  Man3:piexd  :  the  Court 
are  of  opinion  that  this  indictment  is  faulty.   It  does  not  poiniedlj 
allege  tne  service  of  the  order ;  which  is  necessary  for  the  pur- 
pose  of  charging  the  defendant  here,  where,  without  it,  he  ia  not 
affected  with  any  knowledge  of  the  demand.  —  Willrs  J«  The 
indictment  only  sets  forth,  that  (ifUr  service  of  the  order  the  de- 
fendant refused.  —  Bullkr  J.    This  is  an  essential  part  of  the 
proof  to  establish  the  charge,  and  ought  to  have  been  direcdj 
stated.    There  are  no  means  of  trying  or  inquiring  into  the  ooa* 
sequences  of  an  order,  imless  it  is  shown  to  have  been  properly 
served  upon  the  party.  —  Per  Curiam  :  Judgment  for  the  de- 
fendant. 
Themonef  di-       471.  Rex  v.  Feamleut  T.  T.  26  G.  S.  1  T,  R. 316.  — The  d^ 
■•^J^*^        fendant,  as  pverseer  of  the  poor  of  C.  in  Y.,  was  indicted  for  dis^ 
M  ord^        obeying  an  order  made  by  two  justices  for  the  relief  of  S.  F.  The 
nniotenance,      order  directed  the  churchwardens  and  overseers  of  the  poor 
is  due  and  pay-  of  the  Said  township,  or  some  of  them,  to  pay  unto  the  said 
able  to  the  pau-  5.  F,  the  sum  of  Is.  6d.  \oeekly  and  every  week,  for  and  towwdi 
P^JJ^^^JJ^   the  support  and  maintenance  of  her  and  her  bastard  child,  until 
crery  week.        ^^^^  ^'"'^  ^  ^^X  ^^^u^d  be  otherwise  ordered,  according  to  lair, 

to  forbear  the  said  allowance. — On  a  demurrer  to  the  indictment, 
it  was  .objected,  that  the  money  was  ordered  to  be  paid  wjeeUy 
and  every  week ;  and  that  therefore  the  defendant  oould  not  hsve 
been  guilty  of  any  disobedience  before  the  expiration  of  the  first 
week :  but  it  is  not  averred  that  the  woman  was  alive  at  the  ead 
(o)^ni#,pL47a  of  the  week ;  and  he  cited  Rex  v.  Moorhouse.  (a)  —  The  Court  os 
^  this  point  of  the  case  were  of  opinion,  thftt  the  sum  whidi  «s* 
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ordered  to  1>e  paid  weddy^  was  due  at  the  begii^ning  of  the 

47«.  Hum  v.  Bryant,  T.  T.  29  G.  9.  H.Blac.299.  —  Debt  on  iVbrnAliMtaid 
bond  brought  by  the  Burviring  churchwarden  and  overseer  of  the  child  w  bom  la 
poor  of  the  parish  of  R>     After  oyer  of  the  bond  and  condition^  <»  partab,  and 
which  was  to  idemnifr  the  churchwardens  and  overseers  of  the  thei»»«nte«f- 
poor,  and  the  inhabitants  and  parishioners  of  R.,  against  the  ^^^JI^!r 
charges  which  should  arise,  or  be  imposed  upon  thenr,  on  account  its  sustenance, 
of  t^  maintenance  and  bringing  up  of  sucti  child  or  children  as  the  parish  offi' 
one  E.  W,  then  went  with,  and  should  be  delivered  of,  the  defend*  cers  are  obliged 
am  pleaded,  Ist,  'Non  estjacium.    2dly,  Non  damnificaH.     Repli-  ^  ^'^'^J^' 
cation,  issue  on  the  first  plea.    To  the  second,  that  E.  W.  was  "^^^^m 
ddivered  of  two  children,  and  that  neither  the  defendant  nor  any  panose, 
person  on  his  behalf,  provided  any  food  or  nourishment  for  them  : 
by  reason  whereof  the  inhabitants,  &c»  of  i2.,  lest  the  children 
should  perish  for  want  of  necessary  food  and  nourishment,  were 
forced  and  obliged  to  expend,  and  did  necessarily  expend  31.  in 
providing)  Ac*  and  so  were  damnified,  &c.    Rejoinder,  that  no 
jtuiic^s  order  wis  ever  made  upon  the  inhabitants^  Sfc,  of  R.yjbr 
ike  maintenance  and  brinpng  up  of  the  said  children,  or  for  the 
payment  or  allowance  of  the  money  ^  SfC. ;  and  so  if  thcr  did  expend, 
&C.  it  was  of  their  own  voluntary  act  and  wrong;  and  if  they  were 
daoinified,  it  was  of  their  own  act  and  wrong,  &c.    Sur-rejoinder, 
that  they  were  damnified  on  account  of  the  maintenance  and 
bringinff  up  of  the  said  children ^  within  the  true  intent  and  mean- 
ing of  the  condition  of  the  bond,  &c.  and  not  Inr  their  own  volun- 
tary act  and  wrong :  on  which  issue  was  joined.    It  was  proved 
at  the  trialf  that  the  defendant  had  agreed  to  pay  2«.  6^.  per  week 
for  the  maintenance  of  the  children,  and,  in  fact,  paid  it  up  to  Mf- 
ehaelmas  1787^  and  then  refused  to  pay  anv  further,  alleging  that 
the  sum  was  too  great*    The  counsel  for  the  defendant  objected, 
diat  the  plaintifis  or  parishioners  were  not  obliged  to  maintain  the 
children,  without  a  justice's  order  for  that  purpose.    But  Justice 
Wilson,  who  tried  the  cause,  over-ruled  the  objection,  and  a  ver- 
dict was  found  for- the  plaintifis.    A  rule  having  been  granted  to 
show  eause  why  the  verdict  should  .not  be  set  aside,  and  a  nonsuit 
entered.  Bond  repeated  the  objection  which  he  made  at  the  trial ; 
and  cited  the  case  of  Simpson  v.  Johnson,  (a)— Cockell  was  going  (a)  Dougl.  7.. 
to    show   cause,   but  was  stopped  by   the  Court,    who  held 
cleftrly,  that  an  order  of  justices  was  not  necessary  to  make  the 
oftoers  of  the  parbh  liable  to  do  what  they  were  otherwise  under 
a  legal  obligation  of  doing,  namely,  to  provide  necessaries  for  the 
children ;  and  therefore  discharged  the  rule. 

475.  Rea  V.  Beest&n,  E*  T.  30G.S.  3  T.  R.  592.  —  This  was  a  Undertho 
rule  calling  <m  the  defendant,  one  of  the  overseers  at  Z>.  to  show  9 G. I.e. 7.  §4. 
€»use  why  a  mandamus  should  not  issue,  commanding  him  to  pay  jj^^,^£ 
to  fV.  A*  the  weekly  sum  of  61.  6s.  2d.  until  such  payments  should  maidens  and 
amount  to  80/.    The  parishioners  or  inhabitants  assembled  in  De-  oveneen,  with 
cember  178d^  consented  and  approved  of  the  churchwardens  and  the  consent  of 
overseers,  or  the  major  part  of  them,  entering  into  a  contract  with  tf^fnqforpartof 
W.  A.  for  keeping,  maintaining,  and  employing  the  ooor  of  that  ^  ^„^2ll^' 
parish ;  in  consequence  of  which  the  three  churchwardens  and  two  ^j^  providing 
of  the  overseers  did  contract  with  A.  for  that  purpose ;  but  the  for  the  poor,  it 
defendant,  who  was  one  of  the  overseers,  refused  to  join  :  and  the  is  not  necessary 
tpieatioii  was,  Whether  it  was  necessary  that  all  the  churchwardens  **»*  ^  *^ 
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chttrebwirdens  aod  oveneen  thoidd  concur  in  io|ridiic^  thtt  oontHM^t  (^^ 
ando?eneen  ther  the  majority  of  them  did  not  bind  the're8l?'^ltwMCiooi' 
i^^l^^^'f  tended,  that  whenever  a  power  to  do  a  particular  act  is  gi?ento 
^at^^^dt  several  persons,  they  must  all  concur  in  executing  it,  unless the^ 
tbemv^biiMl  he  specially  empowered  to  act  seoeraUy  as  well  asjotiii^-^LoiD 
the  fctt  Kenyon  C.  J.    The  construction  contended  for  must  have  pre* 

(a)  See  the  vailed,  if  the  legislature  had  in  express  terms  required  it ;  but  ss 
words  of  the  it  would  be  attended  with  manifest  inconvenience,  the  argument 
9G.  1.  c.  7.        ^  inconvenienii  ought  to  have  great  weight  in  this  case,  where  the 

legislature  has  not  so  required  it*    A  contract  has  been  entered 
into  in  which  the  parish  at  large  is  concemed#  and  which  ifaeaet 
of  parliament  has  enabled  the  parish  ^officers,  with  the  cotaiTence 
of  the  parish,  to  enter  into :  and  the  question  is,  Whether  one  ob- 
stinate man,  in  opposition  to  all  the  rest  of  the  parish,  in  an  set  in 
which  they  are  more  interested  than  he  is,  shall  be  able  to  defeit 
their  purpose  ?    I  do  not  mean  to  say,  that  the  churchwardeni 
and  overseers  are  technically  a  corpocation :  but  as  far  as  coooeras 
the  regulation  of  the  poor  of  the  parish,  they  stand  in  pari  ratme. 
And  in  the  instance  of  corporations  the  act  of  the  majority 'binds 
the  whole;  so  much  so,  tliat  the  Court  will  compel  the  person irbo 
has  the  custody  of  the  corporate  seal,  to  affix  it  to  any  act  accord* 
ing  to  the  vote  of  the  majority,  though  against  the  consent  of 
(&)  Vide  Rex  o.  such  person,  as  was  done  in  ihe  case  of  Wadham  CoU^,{h) 
Dr.  Windbam,   However,  I  do  not  ^  on  the  ground  of  this  similitude :  but  the 
^vd^of         foundation  of  my  opinion  is  this,  the  stat.  43  £/»•  c.  2.  has  di- 
Q^l^'yj^        rected  that  the  general  acts  to  be  done  by' the  churcJiwardou  and 
^'^*      '        overseers  respecting  the  poor  shall  be  done  by  the  majoritj  of 

them ;  and  I  think  that  the  spirit  of  that  statute  pervades  sH 
the  subsequent  acts  respecting  the  government  of  the  poor.    The 
statute  in  question  I  consider  as  engrafted  on  the  43  Elii*  c*  & 
qualifying  the  particular  act,  but  referring  for  the  execution  of  it 
to  the  manner  pointed  out  by  that  statute.    Besides,  in  conmioa 
understanding,  what  is  required  to  be  done  by  the  churchwardens 
and  overseers  is  satisfied  by  being  done  by  Kmajoriiy*  And  indeed 
if  we  were  to  determine  oUierwise,  the  inconvenience  would  be  so 
great  as  to  make  it  necessary  for  the  legislature  to  interfere  and  psK 
another  law.    This  is  very  different  uom  the  case  of  trustees  in 
settlements,  who  are  generally  chosen  by  the  different  branches  of 
the  family ;  in  which  case  it  is  necessary  that  they  should  all  con- 
cur in  every  act,  in  order  that  each  may  protect  the  interest  which 
he  w«s  appointed  to  guard.    With  respect  to  the  case  cited  of 
(c)slCod.  S71.  Rex  V.  Fairfax  (c),  that  perhaps  was  determined  on  the  ground 
S.C.  1  Sbow.     that  the  churchwardens  were  to  be  considered  as  an  integru  |>srt; 
cf'  b.  164        though  indeed  if  that  were  re<  integra,  I  should  b^  inclined  to 
^^^  ^^ '        make  a  contrary  determination,  because  the  4SEiiz*c%  ensc(s> 
Holt.  570.         **  ^^^  ^hc  churchwardens,  with  certain  other  persons,  shall  ho 
Foley,  22.  **  called  overseers  of  the  poor^ '    On  the  whole,  then,  as  our  opi* 

nion  does  not  contradict  the  words  of  the  9  G.  1.  c  7.,  but  is  con- 
formable to  the  meaning  of  it,  this  rule  must  be  made  absolute.  *-> 
All  the  other  judges  concurred ;  and  Bdllbk  J.  added,  the  gene- 
ral usage  under  another  clause  of  this  act  ever  since  it  passed 
shows  what  the  general  understanding  has  been  of  the  intention  o( 
the  legislature  upon  this  point.  The  8th  section,  speaking  ui  the 
time  of  notice  to  be  given  of  appeals  from  the  orders  of  removal, 
says,  <<  That  no  appeal  shall  be  proceeded  on,  unless  reasonable 
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**  notice  be  given  by  tbe  churcb?rardeiis  and  oTerseers  of  the  pa- 
**  rish  appeuing  unto  the  churchwtirdens  and  overseers  of  the 
**  other  parish."  But  it  never  was  imagined  that  a  notice  given 
only  by  three  *  churchwardens  and  overseers  was  insufficient ;  the 
coDtraij  opinion  has  always  been  held :  the  usage  therefore  shows 
what  18  meant  by  the  general  term  **  churchwardens  and  over- 
'* seers."-*  Rule  absolute. 

47*.  Rex  V.  Keery  H.  T.  SS  G.  S.  5  T.  R.  159.  —  Special  ver-  If  a  Minute 
diet :  The  parish  af  B.  is  within  the  hundreds  of  L.  and  C,  in  the  ^^*  *  P^""- 
coanty  of  JV/  and  before  the  making  of  the  order  a  certain  house  bSr«addiat 
had  been  built  and  fitted  up  for  the  reception  of  the  poor  within  wb^  buiktbe 
the  hundreds  of  L,  and  C,  according  to  the  form  of  the  statute  in  poor  of  that 
that  case  made  and  provided.  A  eeneral  meeting  of  the  guardians  district  shaU  be 
of  the  poor  within  the  said  hundreds  was  duly  held  within  three  ^^^^  *^  ™^ 
calendar  months  next  after  the  house  had  been  so  built  and  fitted  "JSJ^*^^*** 
^   J,  R*  and  E.  his  wife,  at  the  time  of  making  the  order,  and  ^nt«l  by^ 
long  before,  were  parishioners  of  B.    And  J,  R,  the  younger,  act,  the  county 
being  an  infant  under  the  age  of  fourteen  years,  and  poor,  and  magistrates 
anable  to  maintain  himself,  and  J.  R.  the  elder,  and  E.  his  wife,  ^^  "**ff**' 
being  severally  poor  and  unable  to  provide  for  themselves,  and  Jl,*^^^^^'j!^. 
ako  for  J.  R»  the  youneer,  J,  R.  the  elder,  on  the  24th  of  August  siM^^e  said 
1791,  apph'ed  for  Veh'ef  to  the  guardians  of  the  poor  within  the  poor, 
■aid  hundreds  at  their  weekly  meeting  assembled,  who  refused  to 
aiiow  them  any  pecuniary  relief  or  assistance  from  or  out  of  the 
poor-house,  but  they  offered  to  relieve  the  said  J.  R.^  by  receiving 
him  into  the  poor-house,  and  there  maintaining  and  providing  for 
him,  agreeably  to  the  statute,  &c. ;  and  they  accordingly  made  an 
onler  for  receiving  and  providing  for  him  in  the  poor-house.  Upon 
inch  refusal  of  pecuniary  relief  by  the  guardians,  J.  R,  the  elder, 
not  accepting  the  relief  offered  by  the  guardians,  on  the  24th  of 
Auguti  1791,  personally  appeared  before  R,  F.  Esq. ;  the  justice 
ifi  the  indictment  mentioned,  and  having  made  oath  before  him, 
&c.  the  said  Justice  summoned  the  defendants,  &c.  and  afterwards 
niade  the  order,  by  which  the  defendants  were  required  to  pay  and 
allow  to  E.  R.  the  weekly  sum  of  Is,  towards  the  maintenance  of 
her  infant  son  «/.  R.    The  verdict  then  stated  that  the  defendants 
had  notice  of  the  order,  and  neglected  to  obey,  it,  &c.  —  The  sta> 
^te  4  G.  S.  e.  90.  referred  to  in  the  verdict,  and  which  was  passed 
for  tbe  better  relief  and  employment  of  the  poor  in  these  two  hun- 
dreds, after  appointing  guardians  of  the  poor,  &c.  enacts,  that 
**  all  poor  persons  incapable  of  providing  for  themselves  within  the 
**  said  hundreds  should  continue  under  the  government  and  ma 
"  nagement  of  the  churchwardens  and  overseers  of  the  poor  of 
*^  their  several  parishes,  in  the  same  manner  as  they  then  were, 
^  until  the  house  thereinafter  mentioned  should  be  built  for  their 
**  reception,  and  that  from  and  after  the  general  meeting  of  the 
"  guaidians,  &c.  which  should  be  called  within  three  months  after 
"  the  said  house  should  be  built,  the  said  poor  persons,  and 
**  persons  incapable  of  providing  Jbr  themselves,  should  be  under 
**  the  government  and  management  of  the  said  guardians  qfthepoori 
*'  and  that  all  poor  children,  which  at  any  time  should  be  main- 
^  tained  by  the  said  guardians,  should  be  and  remain  under  their 
*'  government,  the  males  till  they  arrive  at  the  age  of  18  years, 
**  &c. ;  and  that  after  such  boys  should  have  attained  the  age  of 
*'  18  years,  they  should  be  discharged  from  the  rule  and  govern^ 
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**  ipofij^  of  thjB  Baid  guardiaas,  and  be  al  ibeir  mm  diaMaal.''-«r 
JEenyon  C.  J«    That  the  magiatxate  bad  pover  under  the  itatote 
43  Eliz.  c.  2.  to  make  the  order  in  question,  cannot  be  doidrted. 
But  the  question  here  is,  Whether  tnat  law  is  not  repealed  as  iar 
as  respects  these  two  hundreds  ?  Whether  a  better  system  of  lavs 
than  tnat  of  which  the  statute  ^SEliz*  forms  a  part,  can  beia^ 
troducedy  if  properly'  acted  upon,  I  will  not  take  tqioo  mjaelf  ts 
determine :  the  legislature  have  thought  that  that  systsm  night 
be  improved  in  several  parts  of  the  kingdom,  and  among  otben  ia 
these  districts.    There  is  one  clause  m  the  act  of  the  fiMBth  «f 
G.  S.  for  the  relief  and  employment  of  the  poor  in  these  hondredi^ 
that  is  decisive  of  this  question ;  for  it  enacts,  that  after  the  poor- 
house  shall  be  built,  the  poor  within  this  district  shall  be  oader 
the  government  and  management  of  the  guardians  of  the  poori  tB4 
that  the  poor  children,  who  shall  be  maintained  by  the  guaxdiani 
of  the  poor,  shall  be  and  remain  under  their  government,  lulil 
they  arrive  at  a  certain  age.    This  verdict  expressly  states,  tbat 
the  order  of  the  justice  was  made  for  the  relief  of  a  boy  aged  IS; 
and  this  magistrate  seems  to  have  thought  that  the  boy,  tluMigli 
Jiving  within  this  district,  was  still  within  his  jurisdictioD,  sad 
under  the  management  of  the  overseers  of  the  poor,  for  to  tben 
his  order  is  addressed :  but  the  act  of  parliament  aays,  in  positire 
terms,  that  persons  in  this  boy*s  situation  shall  be  iinder  the  coatiai 
and  management  of  the  guardians  of  the  poor  appointed  oadsr 
this  statute ;  and  this,  consequently,  excludes  the  junsdictioaoffib^ 
magistrate  who  made  the  order  in  question. 
Pariah  officen         475.    Simmons  v.  Wihaott^   H.T.  40  G.  3.  S  Ea},R*p.9U'' 
are  bound  to      For  the  particulars  of  this  case,  see  ante,  pi.  385.    See  auo  LuA 
take  can  of        y.  Bunce.  aute^  pi.  386.    Wing  v.  Mill,  anlCf  pi.  388.  to  the 
«».";JP°^„   point. 

andifapenon,   r 

not  a  pariah  officer,  takes  care  of  a  penon  coming  within  that  dMcriptioo,  and  fipririMn  the 

officen  would  be  iuble  to  provide,  he  has  a  right  to  recover  against  them  ezpencei  inc«m4  m  n(h 


An  appeal  does  476.  Rex  V.  Justices  of  Devon,  M.T.  56G.S.  ^M.SfS.4Al 
not  lie  to  the  ..  Giffbrd  moved  for  a  rme  nisi  for  a  mandamus  to  the  justicei,  is 
9'"'^^^  ?^^  enter  continuances  at  their  next  Quarter  Sessions  upon  aa  sppeil 
oi^^ri^i^  against  an  order  for  the  relief  of  a  pauper,  which  aftpm  tl« 

justices  had  dismissed  at^  the  last  Sessions,  conceiving  that  the; 

had  not  any  jurisdiction  in  the  matter.     He  referred  to  Bmi 

(a)^9iie,pL46S.  Just.  vol.  iv.  p.  IH*  2l8t  edit.,  and  Rex  v.  Woodsterton  (a),  andcoa- 

(5)^n<e,pl.468.  tended  that  Rex  v.  North  Shields  (i),  could  not  be  supported.-* 

Per  Curiam.  If  in  every  case  ox  an  order  for  relier  an  sppeal 
vill  lie,  this  will  divert  the  funds  designed  for  the  relief  of  ths 
poor  into  other  channels.  This  order  is  not  in  perpetuum^  it  ii  ts 
pay  until Jarther  order  ;  and  why  cannot  the  overseers  go  bock  ^ 
that  quarter  where  it  was  made,  and  point  out  that  the  paupcr'f 
residence  is  in  another  parish,  and  obtain  a  fresh  order  ?^Kiii^ 
refused. 
Oveneersor  477.  Rex  v.  CoUett,  M.  T.  4  G.  4.  2B.^  C.32*.  — Uptfi» 

the  poor  are  appeal  against  an  order  of  two  justices  for  the  allowanoe  o(  t2ie 
dea^Mofind  ^^^ounts  of  the  overseers  of  the  poor  for  the  parish  of  JiT.  in  ^ 
work  for  the  county  of  iS.,  the  Sessions  confirmed  the  order,  subject  to  i^ 
able-bodied  opinion  of  this  Court  upon  the  following  case.  The  sppelltf^ 
poor  who  are  (Mr.  C),  is  the  proprietor  of  a  considerable  estate  in  the  psrishoi 
out  of  employ-    ^.^  a  part  of  which  is  in  his  own  occupation.    In  coasc^ueace** 


Alx>  8;}  w$m  voat  axd  bt  wnm  oBDsm  mads.  4^ 

the  extreme  depression  in  the  price  of  agricultutal  produce  for  the  meat  Qmre, 
last  two  or  three  years,  the  farmers  have  been  renaered  unable  to  wheUier  th«y^ 
make  any  improveinenttf  on  their  lands,  and  consequently  have  ^^Jf^^^^ 
eoiplojea  very  few  labourers,  by  which  means  a  considerable  part  l^l^noM,  Ia,«, 
of  die  labouring  population  has  been  totally  unemployed,  and  dur-  fiiie  Himi  bj 
iDg  thb  period,  all  poor  persons  belonging  to  the  pansb,  who  have  MMing  tbenn  to 
he&n  unable  to  obtain  employment,  have  receivea  sums  of  money  7«*»  *"*J!I?'* 
ibr  their  maintenance  from  the  parish  officers  in  proportion  to  the  ^j^i!!!^J^ 
nuinber  of  their  respective  families,  for  which  no  labour  has  been 
required  from  them.    Tlie  appellant  being  dissatisfied  with  this 
applicatioA  of  the  parish  funds,  appealed  against  the  overseers'  ac- 
counts.   The  respondents,  upon  the  hearing  of  this  appeal,  ad- 
mitted that  the  persons  to  whom  the  sums  objected  to  in  the 
account  were  paid,  were,  in  fact,  both  able  and  willing  to  work, 
but  that  no  employment  could  be  obtained  for  them,  which  the 
appellant  contended  the  overseers  were  bound  to  provide  pursuant 
to  the  statute  of  the  43  Eliz.  c,  2.,  although  no  evidence  was 
adduced  to  prove  that  the  overseers  could  have  employed  the 
labourers.    It  also  appeared  that  none  of  the  sums  objected  to 
were  paid  under  or  in  consequence  of  any  orders  from  a  magis- 
trate.   The  parishioners  were  accustomed  to  meet  once  a  week  at 
the  parish  workhouse,  at  which  meetings  all  applications  for  relief 
were  received,  and  where  all  labourers  belonging  to  the  parish, 
who  had  not  in  the  preceding  week  been  in  constant  employment, 
attended  to  give  an  account  of  their  earnings,  and  receivea  such 
sums  as,  with  the  earnings,  should  amount  to  a  sum  deemed  com* 
petent  to  their  maintenance  in  proportion  to  the  number  of  their 
duldren.   In  several  cases,  it  appeared*  that  abIe*bodied  men  with 
four  or  five  children,  having  had  no  employment  in  the  preceding 
week,  received  from  the  overseers  from  7s»  to  Ss.  Sd*  for  the  week; 
bftving  been  employed  three  days,  Ss.  6d.  to  4^.  per  week ;  having 
been  employed  two  days,  Bs.  per  week,  and  so  in  proportion  to 
the  number  of  their  children  and  the  amount  of  their  week's  earn- 
logs.    And  in  all  cases  this  relief  was  afforded  to  these  persons, 
Boiely  on  the  ground  of  their  having  been  out  of  employment, 
without  reference  or  enquiry  as  to  any  means  they  might  have  of 
raising  money  for  the  supply  of  their  immediate  wants  by  sale  or 
pledge  of  their  household  effects ;  and  that  in  many  instances,  the 
weekly  relier  was  afforded  to  various  able-bodied  labourers  for 
ouuy  weeks  in  succession.  —  Abbott  C.  J.    It  does  not  appear 
upon  the  case  before  us  that  the  overseers  of  the  poor  considered 
themselves  bound  to  provide  work  for  the  unemployed  poor,  if 
that  were  practicable ;  nor  whether  they  in  any  way  endeavoured 
to  attain  that  object.   Before  we  determine  whether  the  overseers 
were  or  were  not  justified  in  giving  pecuniary  relief  to  the  unem- 
ployed poor,  tlie  case  must  go  down  to  the  Sessions  again,  that  we 
may  be  informed  whether  any,  and  if  any,  what  endeavours  were 
made  to  procure  employment  for  them.    AH  that  the  Court  can 
now  say,  is,  that  undoubtedly  it  is  the  primary  duty  of  the  over- 
seers to  find  employment  for  the  poor  if  possible.    And  I  express 
that  opinion  now,  for  the  sake  of  the  poor  themselves,  to  whom  no 
greater  kindness  can  be  done  than  by  enabling  them  to  earn  their 
own  living  by  labour,  instead  of  suffering  them  to  eat  the  bread  of 
idleness,  by  which  their  habits  and  moriUs  must  soon  be  corrupted. 
—  Case  sent  back  to  Sessions. 
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in.  Reimbursing  ConstaUes'  Monies  expended,  {a) 

See  8tat.  18  G.  S,  c.  19.  §4. 

llieaEpeiicesof  ^7S.  Rex  Y.  Bird,  E.T.  59G.S.  2  .B.  4^  i4. 522.  —  The  Ses- 
a  constable,  in  gioDs,  Upon  appeal,  confirmed  the  allowance  by  two  justices  of 
prowcuting  an  ^^  accounts  of  JV,  JT.,  one  of  tlie  overseers  of  the  poor  of  the 
todTon  i^in  l»aro^et  of  Loxoer  Milton^  subject  to  the  following  case :  —In  May 
the  execution  of  1817,  M.  J.,  a  pauper  of  L,,  M,  applied  to  W.  K,y  the  over- 
his  duty,  cannot  seer,  for  relief/ and  on  that  occasion,  as  well  as  former  occasions, 
bepaidby  the  conducted  herself  in  a  violent  and  clamorous  manner ;  %nd  having 
Sir""*^  ^'^f  entered  Mr.  ^.'s  shop,  and  refused  to  leave  it,  and  a  consider- 
and ««not  '  *^^®  ™^^  having  collected,  and  being  very  clamorous,  he  ordered 
within  the  W.  P.,  a  constable  of  the  said  hamlet,  to  take  her  into  custody. 

18(7.9.  c.  19.  W.  Bird,  one  of  the  appellants,  interfering  on  that  occasion  in 
§  4. :  Held,  behalf  of  M.  </.,  an  information  was  laid  against  him  before  a 
aT*  ^S^T*'*"*  magistrate,  who  directed  the  constable  to  prosecute  Bird  at  the 
ani^^''  Sessions  for  an  assault  and  rescue,  and  bound  the  constable  over 
oveneer's  ac-  in  50/.  to  prosecute,  and  W.  K,  in  SO^.  to  give  evidence.  Bird 
counts  by  indi-  was  accordingly  indicted  at  the  Michaelmas  Sessions  1817,  for 
viduali  paying  an  assault  and  rescue,  and  acquitted  by  the  jury,  but  the  Conrt 
"*!V^*|"  *•  expressed  their  approbation  of  the  conduct  ot  the  overseer,  and, 
U^i^hnu^  in  particular,  saia  he  had  done  hisxluty  in  preferring  the  indicl- 
takenawayby  ment.  The  first  item  appealed  against,  of  4/.  12;.  8^.,  was  paid 
50  G.s,  C.49.S  for  the  expence  of  the  constable  and  witnesses  in  attending  to 
tiiai  act  only  prefer  the  bill  of  indictment  against  Bird;  the  second  item,  of 
S^jSftiSlj'^  26/.  2*.  Aid.,  was  the  amount  of  the  attorney's  bill  for  conducting 
^^^J^  ^  the  prosecution;  and  the  last  item,  of  4/.  I9s.  4d.  was  paid  for 
againit  the  dia-  the  expences  of  the  constable  and  witnesses  in  attending  the  trial 
Sowance  of  of  the  indictment.  No  meeting  of  the  inhabitants  of  the  hamlet 
any  itemi  in  ^as  called  to  consider  of  the  propriety  of  prosecuting  Bird;  hot 
^**'I**°"°*'  W.  jRT.  informed  many  of  them  of  such  prosecution  being  about 
JL^  magia-     ^  ^^  commenced.     The  accounts  of  the  overseers  of  the  hamlet 

are  allowed,  and  the  allowance  entered  into  a  book  kept  for  that 
purpose,  at  a  meeting  of  the  inhabitants  which  is  called  for  that 
purpose,  and  a  monUily  notice  given  in  the  chapel,  which  notice 
merely  desires  the  inhabitants  to  attend  to  allow  the  overseer's 
accounts,  without  specifying  the  nature  of  the  accounts  to  be 
allowed.  At  a  meeting  called  on  the  Sd  of  August  1817,  the  first 
item,  of  4/.  12$.  Sd.,  was  allowed,  and  the  allowance  signed  br 
three  of  the  inhabitants.  At  a  similar  meeting  held  on  the  19tii 
March  1818,  16  of  the  inhabitants  attended,  nine  of  whom  signed 
an  order  for  the  pa3rment  of  the  sum  of  26/.  2s.  4J.,  two  of  them 
only  objected  to  the  payment,  namely.  Bird  and  another,  who 
refused  to  sign.  At  a  similar  meeting  held  on  the  2d  April  1818, 
the  last  item,  of  4/.  I9s.  ^^  was  allowed,  and  the  allowance 
signed  by  three  of  the  inhabitants.  A  vestry  meeting  was  held 
on  the  5th  April  1818,  called  by  notice  in  the  chapel,  to  pass  the 
overseer's  accounts  generally  for  the  whole  year.  At  this  meet- 
ing, the  accounts  containing  the  items  in  question  were  produced 
and  allowed,  and  the  allowance  signed  by  four  inhabitants,  being 
all  that  attended.    When  tliis  case  was  called  on,  it  was  first 

(a)  For  the  manner  and  the  cireum.    riot,  tumult,  and  ftlony^see  tbestatnte^ 
stances  under  which  constables  are  to  be     27  G.  2.  c  3.  and  4 1  G.  3.  c  78. 
reimbursed  their  expences  in  cases  of 
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objected,  that  the  order  of  Sessions  Iiad  been  impropeflj 
moved,  as  the  certiorari  was  taken  away  by  50  G»  S.  c.^9.  §  5.> 
but  it  was  said  by  the  other  side,  that  this  order  of  Sessions  was 
not  made  under  50G.S.  c.49.,  but  under  17  G.  2.  c.SS,  §4.> 
wfaich  regulates  appeals  brought  against  overseers'  accounts  by 
the  parishioners.    And  the  Court  were  of  this  opinion.    It  was 
then  contended,  that  these  were  sums  necessarily  expended  by 
the  overseer  in  the  execution  of  his  office :  and  the  case  of  Rex 
f*  InkttbiiafUs  of  Essex  (a)  was  cited.    And  further,  that  these  (a)4T.  R.594. 
raou  may  also  be  considered  as  charges  which  the  constable  is 
estitled  to  make  by  18  G.  S.  c.  17.  §  4.,  for  doing  the  business  of 
his  township.    And  that  although  that  act  appoints  a  certain 
node  of  malting  out  the  constable's  accounts,  wnich  has  not  been 
foflowed  in  this  case,  yet  the  subsequent  approbation  of  them  is 
s  waiver  of  the  formalities  prescribed  by  the  act.  —  The  Court 
were  of  opinion,  that  these  sums  of  money  could  not  be  charged 
bv  the  overseer  upon  the  parish,  as  expences  incurred  bv  him  in 
the  execution  of  nis  office,  and  directea  the  counsel  on  the  other 
lide  to  confine  tliemselves  to  the  latter  point.    Upon  this  they 
contended,  that  these  items  could  not  be  considered  as  sums  ex- 
pended by  the  constable  in  doing  the  business  of  his  township, 
snd  that  it  was  not  a  charge  contemplated  by  the  act ;  for  the 
13&  14!  Car,  2.  c.  12.  §  18.,  which  is  in  pari  materia  with  18  G.  3* 
f«  19.  i  4.,  defines  the  nature  of  the  charges  which  the  constable 
i>  entitled  to  make,  viz.  for  relieving,  conveying  with  passes,  and 
cviyin|;  rogues,  vagabonds,  and  sturdy  beggars,  to  houses  of 
correction,  &c.    Moreover,  the  constable  has  not  pursued  the 
directions  of  the  18  G.  3.  c*  19.  §  4.,  the  provisions  of  which  act 
ve  not  mere  formalities,  but  are  introduced  for  the  protection  of 
the  parish,  and  ought  to  be  strictly  observed.    Tliey  were  then 
stopped  by  the  Court,  who  said,  that  the  expences  of  the  con- 
stable, which  were  to  be  allowed  him  by  the  parish,  were  those 
necessarily  incurred  by  him  on  behalf  of  his  parish,  which  these 
vere  not. — Order  of  Sessions  quashed. 

IV.  Rdieving  Families  of  Militia-Men.  (a) 

479.  Rex  v.  JVhite,  E.T.  22  G.  3.  CaW.  183 In  arrest  of  In  an  indict- 

judgment  upon  an  indictment  against  the  defendants,  overseers  of  ™^  ^"  ^ 

St,  J,,  for  disobeying  an  order  to  reimburse  a  sum  of  money  ad-  f^^  ^l^  ^tHefof 

TSDced  by  the  overseers  of  the  parish  of  M.  in  the  same  county,  aubttitutesin 

to  the  family  of  a  substitute  in  the  militia  of  the  said  county,  Uie  militia,  the 

for  an  inhabitant  of  the  parish  of  St.  J. ;  and  which  family  at  the  «''*»'  ffmanoe' 

date  of  the  said  order  dwelt  in  the  said  parish  of  M.  —  Objected,  J^JJS  ^"Idlud- 

Knt,  That  it  did  not  set  out  anv  order  of  maintenance  previous  to  ed  to;  and  the 

the  order  of  reimbursement,  witnout  which^r«^  order  there  could  order^cfrnm- 

he  no  legal  foundation  for  the  last  order.    Secondly,  That  the  hunemeru  must 

order  was  retrospective,  being  for  the  payment  of  a  sum  supposed  **  "'•*f*  ■*  *?? 

to  have  accrued  under  an  order  of  maintenance,  made  long  before;  JSI'lj^It/^ 

whereas  the  19  G.S.c.  72.  directs  that  the  order  of  reimbursement  fnmnimimct, 

>hall  be  made  at  the  same  time  with  the  order  of  relief  or  mainten-  directing  that 

ance ;  and  that  it  was  for  a  gross  sum  for  83  weeks ;  and  as  inha-  wheterer  dudl 

(a)  Relief  under  this  head  is  regu-    49  G.  3.  c  90.    51  G.  3.   c  118.  §  5.  ; 
laled  by  43  G.  3.  c.  47.     51  G.  3.  c.  20.     and  see  2  NoUn,  428,  &c. 
§20.  53G.3.  C.81.  §10.  49G.3.  c.86. 


aI^  dbdTha  ^^^  ™^7  diadge  la  that  Ume^  they  ought  not  t6  be  flo  dittged, 
Ten^Ser  ^  ^^^  Circumstance^  or  that  of  houses  being  uainhabitedy  wouid 
the  other.  produce  an  ineaudit j  in  the  iBMsment.    ThirdI  j,  ThaHt  did  not 

appear,  upon  the  face  of  the  indictment,  either  that  the  niHtii' 
man,  for  whom  the  substitute  served,  was  ballotted,  or  that  the 
substitute  was  sworn  or  enrolled.—- Lord  Mansfisld:  hi  in- 
dictments  the  crime  with  which  the  defendant  is  charged,  Bust 
appear  with  a  scrupulous  certainty :  and  here  it  is  disobedience  to 
the  order  of  a  justice*    Now  it  must  appear  upon  the  face  of  the 
indictment  that  this  was  a  legal  order;  for  if  it  is  not  so,  dis- 
obedience to  it  is  no  crime.    Then  this  is  an  order  qfreimiiarte' 
mentf  which  pre-supposes  an  order  of  maintenance.    Such  order 
necessarily  must  be ;  for,  if  the  overseers  had  made  the  disbone* 
ment  of  tn^r  own  accord,  and  without  an  order  for  that  purpose, 
they  could  not  legally  be  reimbursed.    Such  voluntary  pajmeot 
would  not  have  entitled  them  to  reclaim  the  sum  advanced,  be- 
cause tliey  are  not  authorized  to  judge  of  circumstances.    Had 
the  justice  of  peace  recited  the  order  of  maintenance,  it  is  ad* 
mitted  the  indictment  would  have  been  good ;  and  had  he  evea  in 
general  terms  referred  to  it,  the  Court  might  perhaps  (a)  hare 
presumed  such  order  properly  made.    There  would  then  bare 
been  some  colour  of  authority  for  the  jurisdiction  exercised. 
But,  80  far  from  from  having  recited  it,  he  has  not  made  tbe 
slightest  reference  to  it.    The  indictment,  theref<X'e,  cannot  be 
supported.    Besides,  the  order  of  reimbursement  is  not  at  all  con- 
nected with  the  order  of  maintenance,  though  the  act  reqmreB, 
that  they  should  both  be  made  by  the  same  justice  ai  the  tarn 
HmCf  ue.  that  whatever  shall  be  paid  shall  be  reimbursed ;  but  this 
is  at  the  distance  of  a  year,  and  for  a  eross  sum.  —  WitLXS, 
AsHHURST,  and  Buller,  Justices,  concurring,  Rule  absolute,  and 
judgment  arrested. 
■IJ?  P«»*  *?         480.  lUx  V.  WiUis,  H.  T.  95  G.  3. 6  T.  R.  179.  —  Lord  Kimroif 
Slrfii^Sr*'    ^*  ''•    '^^  ^^®  *•  shortly  this,  one  iSjpry /of  the  parish  of  B.,  who 
man  belongs,  is  ^^  drawn  by  ballot  to  serve  in  the  militia,  procured  one  E.  of  Jtfl 
Ueble  to  reim-    parish,  to  serve  for  him  as  his  substitute :  when  E.  appeared 
Irane  the  parish  before  the  deputy-lieutenants  in  order  to  be  approved,  he  repre- 
^^mOttUuie   gented  himself  as  a  single  man;  it  turned  out  in  the  sequel  that 
mtintajninff  t^  ^  ^^  married,  and  haid  several  children ;  E,  being  approved  and 
flibstitute*8  la-    >^om  hi  went  out  into  actual  service ;  certain  expences  were  is* 

(a)  It  has  been  adjudged,  that  in  an  sions,  on  appeal,   ordered,  &&&£*; 

.in<^tment  where  the  jurisdiction  ex-  and  it  is  neoeasary  to  state  positiveif 

ercised  is  founded  upon  a  former  order,  that  an  order  of  justices  was  made.-* 

a  general  reference  to  such  order,  with-  Tbe  Court  said,  that  the  order  of  So- 

out  stating  it»  is  not  sufficient  to  sup-  sions  was  tbe  foundation  of  Ar  iadtet- 


port  the  indictment.     Rex  v»  IVinahip,  ment,  aid  if  the  Sessions 

ante,  pi.  466.     But  in  Rex  o.  Mytton,  tion,you  cannot  gointothe  regulariljsf 

£.  25  G.  3.  1785,  on  an  indictment  on  their  proceedings  ;  for  so  long  ai  (i» 

the  2 1  G.  3.  c.  3 1.   for  disobeying  an  order  remains  in  force  it  must  be  obejed, 

Older  of  Sessions  at  Shrewsbury,  on  an  and  on  the  trhO  nothing  conld  serve  tbf 

appeal  against  a  conviction  far  not  giv-  defendant  but  showing  that  the  SeisioBS 

ing  in  a  list  of  hia  nude  servants,  pur*  have  no  jnrisdidioo.     In  Rei  9,  'Wtit 

suant  to  the  direction  of  the  statute,  it  did   not   appear  thai   the  SsaaflSJ 

Caldecott,  on  motion  in  arrest  of  judg-  had  jurisdiction,  but  here  Uie  order  « 

ment  objected,  that  the  indictment  did  the  Sessions  is  the  gist  and  fayJrtka 

not  state  the  proceedings    before  the  of  tbe  indictment.  —  Rule  discfasigeB' 

justice,  but  only  says,  Uiat  Uie  Ses-  Editor's,  MSS«  S.C.  Cald.536. 
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cmred  in  maintaining  hb  family ;  and  the  <^aestio&  is,  Whotber  miffp  iteigb 

that  burd^a  ou^ht  to  be  borne  by  the  parish  of  M^  tbat  had  tfae  wbititirti 
DotiuDg  to  do  with  the  principal  militia-man,  or  by  the  parish  of  bad  mm  Omb 
B.  for  vhicb  tbe  substitute  served  ?  It  seems  to  me  that  the  con-  ^^Vry  *"*** 
stiuctioD  out  upon  the  first  stat.  26  G«  3.  by  the  prosecutor's  counsels  ^^^^^ 
Qvoely,  tnat  the  word^  commented  upon  are  merely  directory,  is 
tbe  true  one*     The  deputy-lieutenants  ought  to  make  every 
enquiry  before  tbey  approve  of  a  substitute ;  if  he  have  more  than 
ooe  child,  he  ought  to  be  rejected ;  but  if  the  deputy-lieutenants 
do  take  him,  then  he  becomes  a  legal  substitute,  and  the  parish 
for  which  the  principal  serves  must  bear  the  expence  of  roamtain* 
iflg  tbe  family  of  the  substitute.    The  tendency  of  the  defendant's 
vgumeot  is  to  show  that  the  whole  is  a  nullity ;  but  the  con« 
sequence  of  that  would  be«  that  a  whole  regiment  must  be  dis* 
haoded,  even  in  the  face  of  an  enemy,  if  it  should  be  discovered 
that  it  is  composed  of  substitutes,  each  person  having  more  than 
one  chiJd.    Besides,  the  words  of  the  second  aot  of  parliament 
are  ceoeral ;  and  one  of  the  clauses  mentions  the  word  family^ 
Af  therefore  this  substitute  was  approved  and  sworn  in,  and  ac- 
tnally  did  serve  in  the  militia,  I  tbmk  that  the  whole  of  the  acts 
of  parliament  attached  on  him  in  that  situation,  and,  consequently, 
that  the  parish  of  ^.,  for  which  the  principal  was  drawn,  are 
babie  to  reimburse  the  other  parish  the  expences  of  maintaining 
tlie  family  of  tbe  substitute ;  a  contrary  determination  would  not 
<uiy  be  against  the  intention  of  the  legislature,  but  productive  of 
tbe  most  dangerous  consequences  to  the  whole  body  of  the  militia* 
—  AsHHURST  J.    The  section  oi  the  26G.9.  alluded  to  by  the 
defendant's  counsel,  as  giving  a  power  to  tbe  deputy-lieutenants 
to  discbarge  a  person  improperly  enrolled,  only  extends  to  the 
"Stance  of  a  militia-num  who  is  under  a  personal  disability  to  serve. 
-GaosK  J.     The  words  in  the  26  6. 3.c,  107.  "  who  shall  have 
**not  more  than  one  child,"  are  merely  directory;  and  if  we 
were  to  put  a  different  construction  upon  them,  the  consequence 
would  be,  that  the  principal  sending  such  a  substitute  as  the  pre« 
<eot  would  be  liable  to  a  penalty  of  102.  under  another  section  (a),  (a)  26  G.  3. 
for  *<  not  serving  himself  m  the  militia,  or  providing  a  substitute^'  ^  107.  §  36. 
notwithstanding  such  substitute  were  approved  by  the  deputy- 
lieutenants,aoaactuaUy  served  during  the  whole  time.  The  deputy- 
lieutenants  have  tlie  power  of  rejecting  a  person  as  a  substitute, 
who  does  not  answer  the  description  in  the  former  act  of  parlia- 
ment :  but  if,  instead  of  rejecting,  they  approve  him,  and  be  be 
polled  and  serve,  his  fanuly  are  entitled  to  th^  benefit  of  the 
latter  act.  •*«- Judgment  for  the  King. 

481.  Rex  V.  Ledbury,  E.  T.  38  G.3.  7  T.  R.  558 — The  Caab.  Hm  oider  for 
7.  E,y  a  parishioner  of  W.  in  the  parish  of  S.  P.,  on  the  24^  of  reimbunement 
Aumst  1792,  was  drawn  by  ballot  to  serve  in  the  militia  of  the  ""•*  **  ™"^* 
said  county,  and  served  in  the  same  as  a  balloted  man  till  the  7th  S[|2rtnite*«nd 
^February  179d>  when  the  regiment  beiqg  then,  and  still  con-  ^^^If^llme 
^imiing  embodied  and  called  out  into  actual  service,  E.  engaged  time,  «s  the  flnt 
<ine  B.  of  JL.  to  serve  in  the  militia  as  a  substitute  for  him,  who  order  of  main- 
was  sworn  in  on  the  same  day  to  serve  as  such  substitute  before  teowice,  md 
one  deputy.lieutenant,  who  was  also  commanding  officer  of  the  "S^murtS 
regiment  at  the  time ;  but  B*  was  never  approved  by  two  deputy-  gerred  on  the  * 
lieutenants,  nor  enrolled  by  the  subdivision  clerk  or  the  clerk  of  perish.  —  Tbe 
the  general  meetings ;  nor  was  any  ^certificate  or  notice  of  his  having  UaaSij  of  s  tub- 
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tdtatofaiKnrlee  taken  goch  oath  transmitted  to  either  of  tfie  said  derki.  Imme* 
ahalH»re1ieved|  diatel  J  aftcT  B.  was  SO  swom  in  he  joined  the  regiment,  was  entered 
nSh«?*''*ro^  upon  the  muster-roll,  and  was  regularly  mustered  and  exercised, 
cd  or  em^ed."  ^^  continued  serving  in  the  said  regiment  during  die  whole  of  £.'i 

time,  which  expired  m  August  last,  and  is  now  serving  in  the  nid 
regiment  till  the  end  of  the  war.    £.  as  soon  as  B.  had  taken  the 
said  oath  before  the  said  deputy-lieutenant  received  his  discharge, 
sad  has  Arom  that  time  resided  in  S.  F.    On  the  8th  of  Febnary 
179S,  the  wife' of  B.  applied  to  the  overseers  of  L.  for  relief  of 
herself  and  child  about  three  years  old,  and  produced  the  certi- 
ficate of  the  seijeant  of  the  //.  regiment,  that  her  husband  was  then 
serving  as  the  substitute  for  E. ;  upon  which  the  overseen  took 
her  before  a  magistrate  for  the  county  of  i/.,  who  ordered  the 
overseers  of  L,  to  pay  to  J^.'s  wife  4f.  weeUy,  for  the  mainteo- 
ance  of  herself  and  her  child,  but  no  summons  was  issued  by  the 
magistrate  to  the  officers  of  5.  P.  to  show  cause  why  the  order 
on  L.  should  not  be  made,  nor  did  the  parish  of  5.  P.  receive 
any  notice  of  the  original  order  of  relict  tOl  the  ist  June  IW, 
when  they  were  informed,  that  if  they  did  not  pay  the  saidmooejr, 
an  order  of  reunbursement  would  be  made.    Toe  parties  met  la 
consequence  of  that  information,  but  nothing  being  settled  then, 
the  parish-officers  of  L.  on  the  27th  of  Ock>bgr  1797»  received  a 
letter  from  the  officers  of  S.  P.*  declining  to  pay  the  money,  and 
giving  notice  of  their  intention  to  appeal  against  any  order  tHat 
might  be  made  to  enforce  payment.    In  conseouence  of  the  order 
marked  A.^  the  overseers  of  L*  regularly  paid  to  B.'s  wife,  the 
weekly  sums  ordered  to  be  paid  from  the  8th  of  February  179S 
to  the  27th  of  November  17d7)  amounting  to  96/.  6c.    On  the 
29th  of  November  1797  the  overseers  of  L.  applied  to  the  magis- 
trate for  an  order  on  S.  P.  to  reimburse  the  officers  of  L.  the  nid 
sum  of  26/.  6f •  (but  no  previous  summons  appeared  to  have  been 
issued  to  the  officers  or  S.  P.  to  show  cause  against  the  said 
order,)  which  said  magistrate,  after  taking  the  affidavits  of  the 
officers  as  to  the  expenditure  of  the  said  sum  of  26/.  6s.  made  an 
order  on  the  29th  of  November  1797  to  the  overseers  of  S.  P.,  to 
reimburse  the  same  to  the  overseers  of  Z.,  a  copy  of  which  order 
was  served  on  i/.  C,  one  of  the  overseers  of  S.  P.,  on  the  90di 
of  November  1797»  which  he  then  refused  to  pay.   In  consequence 
of  this  refusal,  he  was  summoned  to  appear  on  the  5th  o£  Decern' 
ber  last,  to  show  cause  why  he  should  not  pay  the  penalty  of  U» 
under  the  statute  84*  G.  3.  c.47.  §  8*    On  the  same  day  he  person- 
ally appeared  in  pursuance  of  such  summons^  but  showing  no 
sufficient  cause,  he  was  convicted  in  the  sum  of  5/.*  which  siud 
sum  C.  paid  to  the  overseers  of  L.  on  the  8th  December  follow- 
ing, but  on  the  day  after  the  conviction,  being  the  6th  of  Decern" 
ber,  he  gave  a  written  notice  of  appeal  to  the  next  Sessions, 
i^nst  the  order  so  made  on  29tn  November  1797>  and  alio 
another  notice  of  appeal  against  the  conviction  on  29th  December 
1797«    The  Sessions  quashed  Uie  order  of  29th  November  1797, 
and  the  conviction  grounded  thereon,  subject  to  the  opinion  of  ^ 
Court.  —  Lord  Kehton  C.  J.    The  act  of  parliament  directs  in 
positive  terms  that  the  order  for  reimbursement  shall  be  made^ 
the  samejustice^  and  at  the  same  iime^  as  the  order  for  mainten- 
ance ;  and  such  has  been  the  construction  before  put  on  these 
'  words  in  the  case  referred  to.    There  seems  also  good  reason 
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for  requiring  that  to  be  clone ;  as  the  inhabitants  of  a  pariah  are 

a  fluctuating  body,  and  it  would  be  unjust  that  one  set  of  persons 
at  a  great  distance  of  time  should  oe  called  on  to  discharge 
burthens  which  were  incurred  before  they  were  become  inhabit- 
ants. Neither  is  there  any  difficulty  in  the  order  of  reimburse- 
ment being  made  prospectively.  The  33  G.  3.  c.  8.  §  7.  which  has 
been  relied  on,  as  specially  authorizing  the  order  of  reimburse- 
ment ID  its  present  form,  has  reference  to  its  being  made  in  like 
maimer  as  is  therein  before  directed,  namely,  in  the  3d  sect.,  upon 
which  I  have  already  given  my  opinion,  that  it  must  be  made  by 
the  same  magistrate,  and  at  the  same  time  as  the  order  of  main- 
teaaoce;  whereas  this  order  was  not  made  upon  the  parish  of 
S*  P,  until  above  four  years  afler  the  first  order  upon  Z.»  which 
cannot,  therefore,  be  said  to  be  in  compliance  with  or  under  the 
authority  of  the  act.  And  tlie  concluaing  pajrt  of  the  first  order 
cannot  be  taken  to  be  an  order  on  the  parish  of  S,  P.,  being 
directed  not  to  them  but  to  the  overseers  of  L.  If  the  objection 
had  only  been  that  the  substitute  was  not  approved  or  enrolled, 
probably  I  should  have  thought  .( though  it  is  not  necessary  to 
decide  that  poipt)  that  upon  we  principle  of  our  determination  in 
&x  ▼.  Willis^  that  provision  in  the  statute  was  only  directory ; 
lod  that  if  the  substitute  were  sworn  and  actually  served,  he  was 
entitled  to  all  the  benefits  of  the  act ;  in  the  same  manner  as 
vhere  the  17  G.  2.  c.  3.  §  1.  directs  that  the  poor's  rate  shall  be 
published  in  the  church  the  next  Sunday  afler  the  allowance  of  it, 
and  that  no  rate  shall  be  deemed  valid  without  such  notice,  a  * 
person  paying  under  such  a  rate  will  nevertheless  gain  a  settle- 
ment thereby.  —  Ashhurst  J.  The  order  should  have  been 
served  on  the  parish  of  S.  P.  before  any  crime  could  attach  on 
them  for  disobeying  it. ^ Per  Curiam:  Rule  for  quashing  the 
order  of  Sessions  discharged. 

4^2.  Rex  V.  Preiton,  H.  T*  51  G.  3.  13  EaHy  313.  —  On  appeal  A  niMtate  in 
against  an  order  and  certificate  of  a  justice,  the  Sessions  set  aside  tbemilitia,firau- 
the  order  and  certificate,  su^ect,  &c.    The  order  in  question  was  ^"l^P^SiS!^, 
directed  to  the  overseers  of  P.,  and  recited  in  substance,  that  A.  En  |      ^  ^^  ^1^ 
<^P.  had,  on  the  10th  o£  February  1810,  made  oath  before  the  ofhb  enrol. 
°^trate,  that  her  husband  was  a  substitute  then  serving  in  the  ment,  tbat  he 
nOitia  of  that  county,  embodied  and  called  out  into  actual  ser-  l»d  no  wife  or 
^ :  that  he  was  serving  for  PiUin^  in  the  said  county,  and  had  ^"^'e"^'^*** 
lefl  her  and  one  child,  Ann^  born  m  lawful  wedlook,  and  under  ^  ^  ^J^ 
^e  age  of  ten  years,  and  then  dwelling  in  P.,  who  were  unable  to  child,  is  not 
support  themselves.    Therefore  the  magistrate  ordered  the  over-  entitled  to  any 
"CW8  of  P.  to  pay  the  said  A.  E.  out  of  the  poor's  rates,  4*.  weekly,  parochial allor- 
for  the  support  of  herself  and  child,  from  henceforth  till  other-  JSj^/^nJet' 
vise  ordered.     And  the  same  magistrate  certified,  under  the  same  [hettet!  43^^.3. 
date,  to  the  overseers  of  Pillingf  that  he  had  made  the  said  order  cA7.  §  S.&5. 
for  relief;  and  he  thereby  directed  the  lastmentioned  overseers  to 
feunburse  the  money  so  paid,  in  pursuance  of  that  order,  to  the 
overseers  of  P.   The  case  further  stated,  that  «7.  E.^  mentioned  in 
^e  order,  was,  on  the  28th  of  November  18^,  enrolled  in  the  se- 
cond regiment  of  R.  Lancashire  militia  as  a  substitute  for  AT.  G., 
who  had  been  regularly  balloted  to  serve  in  the  militia  for  PHUn^^ 
and  has  ever  since  such  his  enrolment  served  as  a  private  soldier  m 
^t  regiment,  which,  during  the  whole  of  that  time,  has  been  em- 
Mied.and  called  out  into  actual  service.    At  the  time  of  his. 
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enrdiMDt  h$  JkM^  mrndjiramduknify  repre$enUd  and  deckfrfi 
lA«^  Ae  A«m£  mo  wife  orjamily^  he  having  at  that  tme  a  wifeaad 
one  danghter  then  and  6tiH  living  ut  P.f  but  be  n^dto  diea  had, 
nor  now  haa,  any  other  child.  Application  having  been  made  by 
the  wife  and  daughter  lor  an  allowance  under  &  alat. 48  G.i 
c»  47 ;  and  it  appearing  to  the  jaaticea,  to  whom  such  appKcacioB 
waa  made,  that  they  were  the  wife  and  daughter  of  one  aert iag 
and  enrolled  in  the  militia  of  Endandf  and  unable  to  aoppait 
thcmaelveay  he  made  the  order  and  certificate  appealed  agwHt 
The  proviao  in  the  fifth  clauae  of  the  atitfute,  that  the  aubadtme 
shall  undertake  and  make  proviaioa  for  the  maintenance  of  kit 
other  children,  to  the  aatiauiction  of  the  justice  of  the  peace  ta 
whom  application  ahall  be  made  under  the  act  lor  the  relief  of  hit 
family,  was  not  complied  with  in  any  manner  whatever.  A  de> 
maflsd  having  been  ihade»  in  pursuance  of  the  order  and  certiBcaie 
abovementioned,  the  overseers  of  Pilling  appealed  agabat  them  to 
the  Seaaiona,  being  the  next  Sessions  after  such  demand;  tbeaoca- 
tion  turned  upon  the  construction  to  be  given  to  the  aecooo  nd 
fifth  sections  of  the  stat.  43  G.  S»  c.  47.p->LoRn  Eli^enborough  C  J. 
It  is  onty  neceaaary  to  read  the  words  of  the  act  in  this  eaae ;  they 
are  unpervertible :  they  refer  as  well  to  the  case  of  a  sobfldtote 
who,  having  a  wife  and  child,  or  children,  shall  firandukndy.aad 
fdsely  declare  at  the  time  of  his  enrolment,  that  he  has  no  wile  or 
family^  as  to  one  who  having  more  than  one  child,  shall  fraoda- 
lendy  and  falsely  declare  that  he  has  only  one :  in  either  case  he 
la  excluded  from  the  benefit  of  the  proviaion.  But  if  he  choeie 
to  tell  the  truth  at  the  time,  that  he  has  a  wife  and  one  child,  they 
are  to  be  provided  for :  or  i^  having  more  than  one  child,  be  oa- 
dertakes  and  naakes  provision  for  the  rest,  the  magistrate  b  eai- 
powered  to  order  the  allowance  for  his  wife  wad  one  child  uader 
the  age  of  ten  years.  This  man,  then,  having  made  the  fraudolcDt 
and  nlse  declaration  stated,  is  excluded  firom  the  benefit  of  die 
allowance  by  the  plain  terms  of  the  legislature.  -^  Order  of  Sci* 
sions  confirmed,  disallowing  the  order  of  the  justice  of  peace. 

V.  Of  erecting  Workhouser. 

See  Stat*  55  G.S.c.  I S7. 
WoAbousw           483.  Rex  v.  St.  Peter  and  St.  Paul  in  Bath,  T.T.^G^S. 
«tu»tedin«d!f.  CaltL2l3 The  case :  The  parishionere  of  the  parish  eiSLP-, 

!r?'  I^»  •    in  conjunction  with  the  parishioners  of  the  parish  of  St.  J.,  in  the 
are  to  DO consi*  %  ■w>    y  i^       j  /*  «*•  •      %  '  \^  mt 

dei«d  as  part  of  ^^7  ^^  Bathf  purchased  a  piece  of  ground  situate  m  the  panab  » 

tikat  pariah         X.  and  W.^  and  built  thereon  a  house  for  the  reception  and  Dttia* 

whow  poor  re.    tenance  of  the  poor  of  the  several  parishes  of  St.  P.  and  St.  / 

nde  therein.       there.    In  September  last,  the  pauper,  W.  //.,  being  impotent  and 

unable  to  work,  was,  together  with  all  the  other  paupers  beleng- 

ing  to  the  parish  of  St.  P.,  removed  from  that  paush  to  the  new 

erected  house  in  L.  and  W.9  where  he  and  the  rest  of  the  poor  of 

that  parish  have  been  ever  since  maintained  at  the  expence  o^  the 

parish  of  St.  P.,  and  without  any  charge  to.  the  pasish  of  Z.  and 

IV.    The  said  H.,  and  all  the  other  paupers,  who  went  into  the 

new-huilt  house,  carried  with  them  certificates  directed  to  the  pa* 

riah  of  In  and  ^.,  signed  by  the  parishnifficers  of  St.  P.f^Ai- 

lowed  by  two  justices  of  the  peace  as  the  statute  direclB,  ackoov' 

lodging  them  to  be  settled  mhabitHits  of  ibe  pariah  it  St^ff 
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«Bd  which  were  delhrered  to  otie  of  the  oiBcers  6f  the  parish  of  Lr 
aod  fV.  Notwithstanding  the  certificate  of  the  pauper,  fV.  H., 
the  parish  officers  of  L.  and  fV.  obtained  an  order  for  his  removal]/ 
though  he  had  not  been  chargeable  to  their  parish.  The  Sessidns^ 
eoofirmed  the  order,  &c.  being  of  opinion  that  the  pauper  was  not 
the  object  of  the  certificate  act,  and  consequently  not  protected  . 

by  it.— Lord  Mansfield.    To  be  sure  it  was  a  radical  defect  in 
the  system  of  the  poor-laws,  more  especially  in  a  commercial  and 
manufacturing  country,  that  the  poor  should  be  all  confined  to 
their  respective  parishes.     Possessed  of  industry,  vigour,  and  skill, 
a  man  who  could  not  find  work  at  home  was  prohibited  from  seek- 
ing it  abroad.     The  legislature  endeavoured  to  cure  this  evil  by 
introducing  certificates ;  under  which  the  pauper  is  at  liberty  to 
go  and  reside  wherever  he  pleases.     And  the  true  principle  is,  to 
extend  this  protection  t<\  the  utmost  latitude.   There  should  be  no 
clog,  DO  restraint.     But  then  the  act  did  not  compel  the  granting 
of  them.    The  want  of  workhouses  was,  however,  soon  felt  as  an 
inconvenience.     They  were  not  long  afler  introduced  by  the  legis- 
lature (a);  and,  if  well  regulated,  a  most  desirable  mode  of  relief  (a)  See9G.l. ; 
tbey  are.    They  supply  comfort  and  accommodation  for  those  c*  '^*  $  ^* 
who  cannot  work,  and  employment  for  those  who  can.     In  many 
instances,  which  have  chanced  to  fall  within  ray  knowledge,  par- 
ticularly on  the  Midland  circuit,  they  have  reduced  the  annual 
amount  of  the  poor-rates  one  half.     But  this  benefit  could  not, 
vithin  itself,  be  received  by  every  separate  district;  for,  where 
parishes  were  small,  the  expence  of  the  necessary  buildings  was 
too  heavy  for  them.  This  obstacle  was  foreseen  bv  the  legislature, 
and  provided  against  accordingly.     Though  single  parishes  could 
only  contract   for  these  buildings  within  their  own  limits,  yet, 
where  two  unite,  no  restrictions  were  imposed ;  the  power  is  ge- 
nera).   It  is  obvious,  that  the  workhouse  of  a  single  parish  must 
be  most  conveniently  situated  in  that  parish.   Upon  a  similar  prin- 
ciple, where  many  parishes  were  jointly  concerned,  the  legislature 
did  not  require  that  the  building  should  be  raised  in  either  of  the 
confederate  parishes  ;  because,  m  such  case,  a  spot  might  be  found 
in  some  other  parish,  more  centrical  and  better  accommodated  to 
their  general  convenience  than  any  part  of  their  united  district. 
The  act,  thereforey.*  authorizes  the  purchase  any  where ;  and,  when 
once  the  joint  purchase  is  made^  wherever  it  be,  it  becomes  a  part 
of  the  local  system  of  each  contracting  parish ;  and,  if  the  poor 
will  not  go  there,  they  are  not  entitled  to  relief.     The  same  nar- 
row spirit  that  has  impeded  the  progress  of  this  beneficial  plan, 
now  starts  up  again  to  limit  this  power,  and  almost  to  overthrow 
the  act  itself;  which  was  calculated  ultimately  to  reduce  expence 
as  welt  as  promote  industry  and  encourage  manufactures,  by  em- 
ploying all  the  poor  under  the  eye  of  one  master.     But  the  objec- 
tion is  not  warranted  by  the  certificate  act.     Whatever  might  be 
the  leading  motive  in  passing  that  act,  that  statute  authorizes  the 
whole  body  of  the  poor,  of  whatever  denomination  and  with  what- 
ever object,  to  leave  their  own  and  remove  into  any  other  parish  ; 
provided  they  can  obtain  the  protection  of  a  certificate.   Contrary 
to  the  spirit  and  policy  of  the  act,  and  not  obliged  by  the  letter, 
the  Court  will  not  make  an  exception  of  the  case  which  the  act 
itself  has  not  excepted.     The  true  policy  is  certainly  to  enlarge, 
and  not  to  narrow  the  district  within  which  the  poor  are  to  be 
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(b)  ftnt «.  maintaiaed  (a).  As  to  the  objection  of  its  bdng  aa  injury  to  fvo- 
wcscgvtfa»  perty,  the  introduction  of  a  numerous  inhabitancy,  by  increaang 
^^''1^  ^i^mt  ^^^  consumption  of  provisions,  must  unavoidably  add  to  the  valae 
][^*^^^'  of  that  land,  the  produce  of  which  is  by  such  a  demand  coDsumed. 
Leigh,  arue,  As  to  the  possibility  of  a  few  illegitimate  children  acquiring  by 
pL  63.  cootzB.    birth  a  settlement  in  the  parish  within  which  the  workhouse  stauDidst 

it  is  impossible  to  foresee  every  inconvenience ;  and  all  that  can 
be  said  is,  that  de  minimis  non  curat  lex.  —  BuLLsa  J.  As  to  the 
last  difficulty  raised,  I  doubt  whether  the  poor-house,  so  occupied 
and  become  in  thb  manner  the  perpetual  property  of  the  united 
parishes,  is  not  to  this  purpose  rather  to  be  considered  as  part  of 
those  parishes  to  which  it  so  belongs,  than  of  the  parish  in  wluch 
it  is  locally  situated ;  upon  the  same  principle  as  that  of  many  re- 
solutions m  the  case  of  such  children  bom  in  gaols*  — Waui 
and  AsHHURST  Js.  concurred^  and  both  ordecs  quashed. 
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CHAPTER  VIU. 


BASTARDS. 


I.  The  Statutes  reiating  to  Basiardi. 
IL  Who  shall  be  deemed  Baxlurds* 
in.  The  Duty  and  Authority  i^f  the  Parish  Officers. 
IV.  The  Authority  of  the  Justices* 
y.  The  ComplaiTU  and  Examination^ 
VI.  The  Summons  and  Commitment. 
VII.  The  Bend  of  Indemnity  and  Security. 
VIII.  The  Form  of  the  Order  of  Bastardy. 
IX.  Of  the  Appeal. 

X.  Of  the  Jurisdiction  of  the  Sessions. 
XL  ^quashing  Orders  of  Bastardy. 
XII.  the  Punishment  of  the  Mother  and  reputed  Father. 
XIIL  Of  Bastards  bom  in  Lying-in  Hospitals. 

'  I.  The  Statutes  relating  to  Bastards. 

18  Elix.  c.  S.  §  2,  3.  TJac.  I.  c. 4.  §  7.  S  Car.  I.  c.  4.  §  15. 
13  &  U  Car.  2.  c.  12.  f  19,  20.  6G.  2.  c  31.  49  G.  3.  c.  68. 
50  6.3.  C.51. 

U.  Who  shall  be  deemed  Bastards. 

484.  \  Bastard,  by  our  English  laws,  is  one  that  is  not  onljr  All  children 

begotten  but  born  out  of  lawful  matrimony.     The  civil  bom  before  ma- 
ted canon  laws  do  not  allow  a  child  to  remain  a  bastard  if  the  |^^^™ 
parenu  afterwards  intermanry,  and  herein  they  differ  most  mate-  ^^  Lit254. 
rialJy  from  our  law  ;  which,  though  not  so  strict  as  to  require  that  |  ^u.  ^^r. 
the  child  should  be  begotten^  yet  makes  it  an  indispensable  con-  357.      1  Cora, 
dition,  that  it  shall  be  born  after  lawful  wedlock :  all  children,  Dig.  579. 
therefore,  born  before  matrimony  are  bastards  by  the  law  of  Eng- 
land. 

485.  Radxoell'B  case,  T.  T.  IS  Edw.  I.  Roll.  6.  Co.  Lit.  \2Ai.  bf  Allchndren 

—On  a  special  verdict  it  was  found  that  Henry ^  the  son  of  B.,  bom  so  long  af- 

wbo  was  the  wife  of  R.  R.  deceased,  was  born  per  undecim  dies  ^  ^  death  of 

pott  uUimum  tempus  legiHmum  mulieribus  constitutum  ;  and  there-  ^^y^Sl  usual 

upon  it  was  adjudged,  that  the  aforesaid  Henry  cannot  be  con-  couniofgesta- 

mered  the  son  of  the  aforesaid  A.,  according  to  the  laws  and  tion  they  could 

WUQxoMoi  England.  ,       ^    ,.  notbebegottea 

°  by  bim,  are  bastardf.     Co.  Lit.  124.  b.  tn  nutu. 

m.  Radweirs  case.   Lord  Hale's   MSS.    Co.  Lit.  124. --In  Th"-«^^^~ 

wize  by  J.  R.  against  Henry,  son  of  B.,  who  was  wife  of  R.R. ;  '^^^^ 

pda  comptOum  est  that  the  aforesaid  Henry  was  born  eleven  days  ^^^^  j^yj^ 

^^^  forty  fxfeeks,  which  is  the  usual  time  in  law  for  a  woman  go-  y,eeh. 

ing  with  child ;  ex  quo  the  aforesaid  R.  had  no  access  to  the  afore-  Garth.  469. 
Kud  Beatrice  for  one  month  before  his  death,  it  shall  be  presumed 
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But  the  time  of 
gestation  may 
be  accelerated, 
or  retarded  by 
accidental 
causes. 
8.C.  Palm.  9. 


A  child  may  be 
bom  within 
such  a  time  that 
he  may  be  more 
than  ordinarily 
legitimate. 

Issue  born  dur- 
ing a  divorce 
are  bastards, 
and  also  during 
a  separation,  if 
no  access  be 
proved.  I  Roll. 
Abr.  359. 

If  the  husband 

be  impotent, 

issue  are  bafr> 

tards. 

Co.  Lit.  244. 

lRoU.Ab.S58. 

1  BacAb-Sia 

Thediildofa 
feme  covert  con- 
ceived and  bom 
while  the  hus- 
band is  etira 
qiiatnor  maria, 

is  A  BASTARD. 
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that  the  aforesaid  Henry  is  a  bastard.  —  Judgment  was  therefore 
given  for  the  plaintiff.  (a\ 

487.  AUop  V.  Bowtrell,  M.  T.  7  Jac.l.  Cro.  Jflc.  5*1.  — The 
question  was,  Whether  a  woman  being  delivered  of  a  child  ^brty 
toeeks  and  nine  days  after  the  death  of  her  husband,  the  child  shall 
be  a  bastard  ?  It  was  proved  that  her  deceased  husband's  fither 
did  much  abuse  her,  and  caused  her  to  lie  in  the  streets.   Three 
physicians  (two  of  them  doctors  of  physic)  made  oath  that  the  child 
came  in  time  convenient  to  be  the  child  of  the  party  who  died; 
and  that  the  usual  time  for  a  woman  to  go  with  child  is  nine  moitf A^i 
at  thirty  days  to  the  month,  and  ten  days;  and  that  by  reason  of 
want  of  strength  in  the  woman  or  child,  or  by  ill  usage,  she  might 
be  a  longer  time,  to  the  end  of  ten  months  or  more.    And  the 
physicians  farther  affirmed,  that  a  perfect  birth  may  be  at  seven 
months,  according  to  the  strength  of  the  mother  or  child ;  and  it  may 
be  deferred  by  accident,  which  is  commonly  occasioned  by  infirm- 
ities of  the  body,  or  passions  of  the  mind.  The  child  was  adjudged 
legitimate,  (b) 

488.  ^lEdw.  S. ;?/.  39.— If  a  man  die,  and  his  widow  soonaft«T 
marry  again,  and  a  child  is  born  within  such  a  time  as  that  by  the 
course  of  nature  it  might  have  been  the  child  of  either  husband; 
in  this  case  he  is  said  to  be  more  than  ordinary  legitimate,  for  he 
may  when  he  arrives  to  the  years  of  discretion  choose  T^hich  of  the 
fathers  he  pleases. 

489.  lBlac.Coin.4f57.  —  In  a  divorce  a  mensd  et  ihoro,  if  the 
wife  breed  children  they  are  bastards ;  for  the  law  will  presume 
the  husband  and  wife  conformable  to  the  sentence  of  separation, 
unless  access  be  proved ;  but  in  a  voluntary  separation  by  ag^e^ 
ment,  the  law  will  suppose  access  unless  the  negative  be  shown: 
and  in  case  of  divorce  in  the  spiritual  Court  o  vinculo  matrimonii 
all  the  issue  born  during  the  coverture  are  bastards. 

490.  Foxcraffs  case,  2  Roll.  Abr.  353 If  there  be  an  apps 

rent  hnpossibility  of  procreation  on  the  part  of  the  husband,  as! 
he  be  only  eight  years  old,  or  the  like,  there  the  issue  of  the  wtI 
shall  be  bastard  (c) ;  and  therefore  wliere  a  man  who  was  bed 
ridden  married  a  pregnant  woman  in  his  chamber,  who  was  de 
Kvered  twelve  weeks  after,  the  child  was  adjudged  a  bastard,  M 
the  apparent  impossibility  of  his  being  the  father  of  it. 

491.  Rex  V.  Alberton  (d)y  M.  T.  10  W.  8.  1  Ld.Ray.  S95.-i 
order  was  made  by  tWo  iustices  that  A.  should  maintain  a  basr 
child.     The  case  was  thus  :  —  kfeme  covert,  during  the  abs< 
of  her  husband  at  Cadiz,  was  delivered  of  a  child  ;  and  her 
band  was  not  in  England  from  the  time  of  her  conception  till 
was  brought  to-bed.     The  order  being  removed  into  the  *** 


(a)  Vide  Mr.  Hargrave*s  obserra- 
tions  on  this  Case,  Co.  Litt.  125.  m 
notis. 

(b)  Si  jMrius  nascatur  post  mortem 
jMiris  (qui  dicitur  posthcmus)  per  tan- 
turn  tempus  gubd  nonJU  verisimile  quibd 
postii  esse  defuncti  Jikus,  et  hoc  probata, 
taHs  did  jnterit  bastakdus.  JBracton, 
lib.  S,fo.  417.  b.  1  RoU,  jibr.  356.  — 
See  also  Co.  Lit.  ISO.b.  in  notis,  Dr. 
Hunter's  opinion  on  this  subject. 

(c)  In  Burie's  case,  5  Co.  98.  it  is 


said.tbat  if  a  man  be  divoired 
"woBoufi  propter  jterpetuam,  gi  ,^ 
poteniiam,  and  then  marry  anoUiffff 
have  issue  by  the  second  moni^ 
which  continues  without  divoroe/ 
issae  are  lawful,  for  that  ft  man  raij 
ht^iHs  et  inhabSis  divertis  temptd 
and  the  second  marriage,  not  )| 
avoided  by  divorce,  stands  good  mj, 
See  also  2  Leon.  169.  Jenk.  Rep.) 
Nov.  72.  and  Moor,  ^'IS. 

{d)  See  Rex  p.  Luffe,  posi^  pi.  sA 


Sect. 2.]  who  shall  bedbsmed  such.  ^y 

Beneh,  the  question  was,  Whethef  this  child  was  a  bastard  widiin  S.C  9  fiidk. 

the  18  Eliz,  c.  S.  ?  the  words  of  which  statute  are,  "  children  be»  4^« 

"  gotten  and  born  out  of  lawful  matrimoBy,"  which  cannot  be  said   Carth.  469. 

of  this  case,  the  mother  being  married  at  the  time  of  the  birth  of  h^IJ^to^*' 

the  child,  so  that  there  is  a  father  bound  to  provide  for  it.     And  5  Mod.  419. 

if  such  a  mother  should  kill  such  a  child,  she  could  not  be  guilty 

of  murder  within  the  21  Jac.  1.  c>  27- —  Sed  non  allocatHr:  for 

p£R  Curiam,  He  is  a  bastard  who  is  begotten  and  born  of  ajeme 

covert  while  her  husband  is  beyond  the  four  seas ;  and  in  a  real 

action,  if  general  bastardy  be  pleaded,  the  bishop  ought  to  certify 

such  a  one  bastard.     Indeed,  in  case  of  bastard  eignef  the  bastardy 

must  be  pleaded  specially,  because  such  a  one  is  mulier  by  the 

canon  law,  and  the  bishop  would  certify  him  such.     And  where  a 

man  is  bastard,  he  is  such  to  all  purposes,  and  why  not  within  the 

18  Eliz.  c  3. ;  for  though  the  statute  of  21  Jac  1.  c.  27.  is  a  penal 

law,  yet  this  act  is  a  remedial  law. 

492.  Res  v.  Murray^    M.  T.   3  Ann.    1  Sdlk.  122.  —  Upon  a  To  make  the 
special  order  of  Sessions  the  question  was,  If  the  husband  be  vltra  ^^^^  ^  a/rme 
mare^  and  during  the  time  the  wife  be  got  with  child,  whether  this  ^J^'^f*^**"*' 
child  be  a  bastard  within  18  Eliz,  c.  3.?— Thb  Court:    If  the  thatAehST' 
husband  was  out  of  the^ur  seas  all  the  time  of  the  wife's  going  band  had  no 
with  child,  the  child  is  a  bastard ;  but  if  he  were  here  at  all  within  access  for  nine 
the  time,  it  is  legitimate,  and  no  bastard.  months. 

493.  St»  George  and  St.  Margaret^ s^  JVestminsteTf  M,  T>  5  jinn.  Children  bom 
1  SalA.  123.  —  On  a  special  order  of  Sessions,  the  following  facts  during  a  divqrce 
were  stated  for  the  opinion  of  the  Court :  H.  was  divorced  ^  mensd  ^  ^nensd  et  thoro, 
et  thorOf  and  afterwards  his  wife  lived  with  one  E.  in  adultery  in  f|[^J!^™**^ 
the  parish  of  St.  Giles^  and  had  several  children  by  her,  who  were  q^  jj^^  2S5.  a. 
baptized  and  registered  in  the  name  of  E. —  The  Court  :   When 
a  woman  is  divorced  h  mensd  et  tkorOf  the  children  she  has  during 
the  separation  are  bastards,  for  we  will  intend  a  due  obedience  to 
the  sentence  unless  the  contrary  be  showed ;  but  if  husband  and 
wife  without  such  sentence  part  and  live  separate,  the  children 
(ball  be  taken  to  be  legitimate  until  the  contrary  be  proved,  for 
tccess  shall  be  intended. 

494.  Rex  v.  St. Bride's {a)f  E.  T.  3G.1.  £^^r.5l.  — ^.married  ChUdrenbom 
?.  and  lived  with  her  five  years  in  the  parish  of  St.  B.,  and  had  ^^der  a  second 
y  her  four  children,  who  were  all  provided  for :  at  the  end  of  the  •upp<»«l  mai^ 
ire  years  he  left  his  wife  and  married  another  woman,  with  whom  itafof  t^"£st^ 
e  lived  somewhere  in  England,  but  he  never  saw  his  first  wife  B.  and  legal  bus- 
"om  the  time  of  his  going  away  from  her.    B.  after  the  separation  band  are  eas- 
aving  heard  nothing  for  a  long  time  from  A.,  married  a  second  taeds,  if  it 
iisband,  by  whom  she  had  eight  children,  in  the  parish  of  St.  A.,  ^^^^^ 
ho  all  went  by  the  name  of  the  second  husband,  three  of  which   j^.c.'b.  R.  H. 
irvived*     The  Sessions,  presuming  that  the  second  marriage  was  79.  so. 
md.  ab  initio,  adjudged  that  her  settlement  and  that  of  her  three  Sess.  Cass.  117. 
iklren  was  in  the  parish  of  St.  B.y  where  the  first  husband  lived,  |^*/^f'^ 

deeming  them  the  legitimate  issue  of  the  marriage.  —  The  ^* 
>t7itT  quashed  the  order  as  to  the  children,  but  confirmed  it  as   .  .  «^  p 
tbe  wife  ;  because  the  second  marriage  being  absolutely  void,   \l^p^  ^ 
r  settlement  is  that  of  her  first  husband ;  and  it  being  adjudged  pi.  503.     ' 
tt  the  first  husband  had  no  access  for  17  years,  no  presumption 
iJl  be  admitted,  but  that  these  are  the  children  of  the  second 
irriage  ;  and  they  not  being  born  in  the  parish  of  St.  B.f  nor 
flrka  dwdt  there  40  days,  can  have  no  settlement  in  St.B. 
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Hie foera proof  495.  Beg  Y.  Brtmne^  T.T.  ^Q.S.  2  Ar.811.— Upon  an  orw 
of  criminal  con-  der  of  bastardy,  it  was  stated  tbat  tbe  husband  had  boeflrdbsant 
vcfwdon  alone  ^  years,  and  that  during  his  absence  the  defendant  had  had  canal 
>"  ?^  ""^"^^J^^  knowledge  of  the  wife,  and  therefore  they  adjudge  him  to  be  tba 

j*^^*"*^"*       putative  fatlier The  Cou&t  :  This  order  must  be  quashed,  for 

Sos.  Cas.  SS9.   his  lying  with  her  is  not  a  sufficient  reason  to  infer  him  the  ftther 

of  this  diiid ;  and  though  the  justices  need  not  show  the  grooad 
they  go  upon,  yet  if  they  do,  and  it  i^pear  no  sufficient  growdi 
their  order  will  be  bad. 
Olie  mother  406.  Clerk  v.  Wright,   H.  T.  S  G.  2.  in  C.  B.  —  Oa  Uk'mat 

may  give  en-  out  of  Chancery  to  try  the  legitimacy  of  the  defendant,  the  iie- 
dence  that  the  quent  declarations  of  the  mother  that  the  child  was  not  her  hos- 
h^h  ^S^  band's  were  oflTered  in  evidence. — By  Etrb  C.  J.  The  mother  it 
B  r!  H^sot^  not  alive,  and  therefore  these  declarations  are  not  admissible ;  bat 
Com.  Rep.  140.  if  ahe  had  been  here  herself,  she  might  have  been  examined  as  ta 

and  see  R.  9.       this  fact. 
Reading,  jMfti  pL  500.  &  Cowp.  599. 

Though  the  497.  Pendrel  v.  Pendrel  (a),  H.  T.  5G.9.  2  Str.  925.—  Upon 

husband  be  in  3^  jgg^g  q„^  ^f  Chancery  to  try  whether  the  plaintiff  was  the  heir  at 
if ^^cf«r^  law  of  one  T.  P.,  it  was  agreed  that  the  plaintiff's  fiither  and 
be  proTed,  the  niother  were  married  and  cohabited  for  some  months ;  that  tbej 
issue  are  bas-  parted,  she  staying  in  £..  and  he  gomg  into  S. ;  that  at  theeod  of 
TikEDs.  three  years  the  plaintiff  was  bom,  and  there  being  some  diHibt 

s  Peer  Will.  upon  the  evidence  whether  the  husband  had  not  been  in  L.  witbia 
A^i^rewB  9.  ^  ^^^  y^^9  ^^  ^^  sent  to  be  tried.  The  plaintiff  rested  at  fint 
Wiis.  S40. '  upon  the  presumption  of  law  in  favour  of  legitimacy,  which  wai 
Co.  Lit.  244.  encountered  by  strong  evidence  of  no  access;  and  it  was  sgteed 
note  2.  by  the  Court  and  counsel,  tbat  the  old  doctrine  of  being  within 

Salk.  ISO.  the  four  seas  was  not  to  take  place,  but  the  jury  were  at  liberty  t» 

Cro.  Jac.  541.  consider  of  the  point  ofeu:cess  ;  which  they  did,  and  found  agiunit 
(«)  See  Rex  v.  the  plaintiff.  — >  Raymond  C.  J.  allowed  the  defendant  to  prove  the 
LufTe,  postf  pi.  mother  to  be  a  woman  of  ill  Atme ;  but  be  would  not  allow  the 
^^'  mother's  dedaraHons^  to  be  given  in  evidence  till  she  had  been 

oalled,  and  denied  them  upon  the  erxiss  examination. 
IroprobabiUty  4.98.  Lomax  Y.  Holmden,  M.  T.  6  G.  2.  2  S/r.  9ia— The 
^V^  ^^^  question  at  bar  in  ejectment  was,  Whether  the  lessor  was  8<hi  and 
^ler^otsuf.  **«'r  o^  C.Zr.  deceased?  which  depended  on  the  question  of  his 
ficienttobastar-  niother*s  marriage;  and  that  being  fully  proved,  and  evidence 
dizc  the  issue,     given  that  the  husband  was  frequently  at  Z.,  where  the  mother 

lived,  so  that  access  must  be  presumed,  the  defendants  wera 

admitted  to  give  evidence  of  his  inability  from  a  bad  habit  of 

body  ;  but  their  evidence  not  going  to  an  impossibUiitf,  but  an  nn 

prooahililj^  only,  that  was  not  thought  sufficient,  and  there  was  a 

verdict  for  the  plaintiff. 

The  reputed  499.  Rex  v.  St.  Peter's,   E.  T.  8  G.  2.    Burr.  S.  €.25.-^  Two 

father  of  a  baa*  justices  removed  Joseph,  the  sOn  of  «7.  H.,  from  St.  P.'sto  0.&» 

*"'^^lf  "°*^    "*  '^'"^  ^  BASTARD  bom  ou  the  body  of  H.  i4.  at  O.  &    Op 

Suit  bewu^ot   *PP^*^»  ^®  Sessions  took  the  examination  of  J.  H.,  who  gave  evi- 

married  to  its     dience  that  H>  A.  (who  was  Ihen  dead)  cohabited  with  him  far 

mother.  several  years  as  roan  and  wife,  but  that^key  never  were  mariicd,* 

Rex  If.  Bram-     that  the  said  H»  A.  was,  during  the  time  they  cohabited  togethtft 

Uy,patt,plso7.  delivered  of  three  children,  one  of  which,  the  pauper,  was  bora  ia 

the  parish  of  O.  S. ;  that  they  were  all  three  reputed  and  baptised 
as  bis  legitimate  children,  and  that  the  marriage  was  aerar 
questioned  in  the  life-time  of  the  said  ff.  il.— The  SeuioDS  Wd 
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diM  to  be  iofiiffioieiit  to  support  the  order  of  the  two  justices.— ii- 
HAtDwiCKB:  Hie  first  order  goes  a  little  too  for,  id  CBlling  the 
ptnper  <'  a  bastard,  the  son  of  «/•  H. ;"  but  that  is  only  an  im- 
propriety, and  the  order  is  sufficiently  good  for  removing  him  to 
the  parish  where  he  was  born.  "It  is  an  apparent  fact,  that  J*  H*, 
was  never  married  to  i/.  A*^  why  then  was  he  an  incompetent  wit- 
oe»?  It  was  an  objection  to  an  order  of  bastardy  two  terms  ago, 
iothe  case  of  Rex  y«  WiUe^.{a),  that  it  was  founded  upon  the  (a)  Vide/wf^, 
eridence  of  a  married  woman,  which  ought  not  to  be  admitted  to  pi*  5S6. 
discharge  her  husband ;  but  this  man  does  not  swear  to  discharge 
himself;  fi>r  whether  he  be  the  le^HmaU  or  only  the  natural  father 
of  the  diild,  he  is  equally  bound  to  maintain  it*  •—  Order  of  Ses- 
flons  quashed. 

500.  Rex  yr.  Reading  (a)^  M.T*   SG.2.   AhnaUy'e  Rep^lB.-^  Afimeaweri 
It  was  moved  to  quash  an  order  of  two  justices,  and  two  orders  of  may,  ona  quet- 
Senioos  made  thereon,  whereby  the  defendant  waa  adjudged  tionoftMBtardy, 
ftther  of  a  bastard  child*    The  first  order  of  Sessions  was  a  special  ^  •dnaued  to 
order,  setting  forth  the  particular  circumstances  of  the  case,  and  S^fHt  ofo^iT 
cfasiiii^  the  defendant,  upon  the  oath  of  a  Jeme  covert,  with  „|^  con^rta-^ 
gettiog  a  bastard  upon  her :   this  order  adjourned  the  matter  to  tbn,  but  not  to 
tike  the  advice  of  the  judges  of  assize,  but  they  declined  giving  prore  tbe  non- 
their  opinion  in  it.    The  second  order  resumes  the  affiiir,  and  ad-  9f^  °^^^ 
JQilgeB  the  defiendant  to  be  the  father  of  the  child :  there  were  ai^wb,  lo. 
other  witnesses  which  said  that  the  husband  was  resident  about  2  8cmCm  tflc 
seven  miles  from  the  wife's  habitation.    Exception  was  taken  to  ,^\  g^  0^  ^^ 
these  orders,  that  the  wife  is  the  only  evidence,  and  that  she  is  not  Luifeipoit,  pi! 
acon^tent  witness  in  law  to  exonerate  her  husband  of  the  charge  508. 
aad  burthen  of  this  child.  — «  Hardwickb  C«  J.    The  wife  is  not  a 
competent  witness  in  point  of  law  in  this  case,  that  is,  to  prove  the 
vhole  fact ;  though  it  seems  she  may  be  a  competent  witness  to 
pcove  the  criminal  conversation  between  the  defendant  and  herself, 
by  reason  of  the  nature  of  the  &ct,  which  is  usually  carried  «n 
vith  such  secresy  that  it  will  admit  of  no  other  evidence ;  there- 
fore, as  to  the  fact  of  the  defendant's  conversation  with  her,  she 
osy  be  a  good  witness,  but  this  is  only  from  the  necessity  of  the 
tlang.    But  then  in  the  present  case  it  has  gone  further,  for  the 
wife  is  the  only  witness  to  prove  the  absence  and  want  of  access  of 
her  husband ;  whereas  this  might  be  made  appear  by  other  wit- 
aesses,  and,  therefore,  the  wife  shall  not  be  admitted  to  prove  it, 
ance  there  is  no  necessity  that  can  justify  her  being  a  witness  in 
this  case.    In  the  case  of  Pendra  before  cited,  there  was  the 
•trongest  evidence  imaginable  to  prove  the  want  of  access  of  the 
husbwid :  it  was  made  appear  by  several  of  the  husband's  relations, 
who  watched  him  for  that  purpose,  that  he  was  in  S<  all  the  time 
his  wife  was  with  child,  and  that  she  resided  in  L.  the  whole  time ; 
the  wife  thereupon  is  not  to  be  admitted  a  witness  to  prove  that 
her  husband  had  no  siccess  to  her ;  and  the  testimony  or  the  other 
witnesses,  that  he  resided  about  seven  miles  off,  shows  an  apparent 
possibility  of  access :  it  must  be  of  a  very  dangerous  consequence 
to  lay  H  down  in  -general  that  a  wife  should  be  a  sufficient  sole 
witness  to  bastardize  her  child,  and  to  discharge  her  husband  of 
the  burthen  of  his  maintenance.    But  the  opinion  the  Court  is 
of  at  present  will  not  be  a  precedent  to  determine  any  other  case 
therein  there  are  other  sufifeient  witnesses  as  to  the  want  of 
access.    But  the  foundation  that  is  now  gone  upon  is  the  wife's 
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being  sole  wttness.  r— Page  J.  This  is  something  similv  to  the 
oases  of  hue  amd  cry,  where,  by  statute,  in  an  action  againiltbe 
hundred,  the  person  robbed  is  admitted  a  witness,  from  the  neces- 
sity of  the  thing,  as  to  those  matters  which  generally  can  be 
proved  by  none  but  himself;  as  that  he  is  robbed,  and  of  whit 
sum,  and  in  what  place ;  but  of  all  other  things  which  may  pos- 
sibly be  proved  as  well  by  other  evidence,  he  is  no  witness  in  law, 
nor  does  the  statute  extend  to  it ;  as  whether  the  place  is  witfam 
the  hundred,  &c».  —  Probtn  J.  In  cases  of  violence  commiued 
by  the  husband  against  the  wife,  she  herseifis  admitted  a  witneis, 
as  in  the  case  of  Lord  Audley ;  and  in  the  cases  of  exhibiting 
articles  of  the  peace  from  the  necessity  of  the  thing,  since  it  may 
be  done  at  a  time  when  no  one  else  can  prove  or  know  it. — LuX 
(a)ytrae^pl492.  in  the  case  of  Regina  v.  Murray  (a),  where  a  child  bom  in  lawfol 

wedlock  was  proved  to  be  a  bastard,  no  such  exception  was  taken 

as  in  the  present  case ;  but  the  defendant  merely  insisted  upon  the 

old  notion  of  the  husband's  being  within  the  four  seas.    In  the 

case  of  Ramsay,  on  an  indictment  on  the  statute  3  Hen,  7.  c.  2.  tor 

forcibly  taking  away  a  woman  and  marrying  her,  the  wife  wts 

admitted  a  witness,  because  none  else  except  the  defendant  were 

present.    Therefore,  it  is  very  proper  to  admit  this  woman  to 

prove  what  was  done  in  secret,  and  what  it  cannot  be  presumed 

there  are  other  witnesses  to  prove :  but  then  it  must  be  admitted 

no  further  than  necessity  warrants ;  and  in  all  other  cases  the  mle 

of  law  is  t(^be  adhered  to. 

Hie  evidence  of      501.  May  v.  Affly,  E.  T.  10  G.  2.  2  Sir.  1078.  —  In  a  questioo 

iheparuhre-      ©n  the  plaintiflF's  legitimacy,  it  was  resolved,  that  there  can  be 

contnSctedby  ^'^^J  ®"®  register  m  one  parish;  that  the   day-book  in  which 

the  daybook,      entries  may  be  originally  made  cannot  be  read  to  contradict  the 

register. 
If  nofiHtccess  of  .   502.  Rex  v.  BedaU  (a),  T.  T.  10  G,  2.  2  Sir,  1076.  —  An  order  rf 
a  husband  be  le-  justices  was  made  upon  Moor  as  the  putative  father  of  twobai- 
gaily  proved,       j^jg  y^^^^  ^f  ^he  body  of  ^^^  ^^^  ^jf^  of  R.  S.,  in  which  it  was 

make  wrorder^  stated,^hat,  for  seven  years  before,  the  husband  had  had  no  acens 
of  bastardy,  to  her,  she  having  never  seen  or  heard  of  him  in  all  that  time,  and 
without enquir-  not  knowing  whether  he  was  alive  or  dead;  which  the  justion 
ing  whether  the  adjudged  to  be  true,  and  that  M»  was  the  father  of  the  bastard 
**"*d*Jd  **^*^*^^  children.  Upon  appeal  to  the  Sessions  the  case  was  stated  with 
S^c!  And.  8.  50™®  variation,  viz.  that  in  1728  she  was  married  to  S.,  then  a 
Annally'8  soldier,  in  a  barn,  by  a  person  not  in  the  habit  of  a  clergyman; 

Rep.  879.  that  there  had  been  no  access  for  seven  years  ;  but  it  appeared 

1  Will.  840.  by  a  certificate  from  the  commissary-general's  office,  dated  7th 
(0)  See  Rex  v.  Jpril  1737,  and  from  the  evidence  of  S.  C,  that  one  R,  S*,  who 
Luffe,  post,  he  was  told  was  formerly  a  soldier,  was  mustered  as  a  private 
pi.  508.  gentleman  in  the  third  troop  of  horse  guards  from  June  113$  to 

February  1736»  though  C.  said  he  could  not  take  upon  him  to 
swear  that  it  was  the  same  R*  S,  pretended  to  be  married  as  afiMt* 
said-:  ^jOf^on  this  supposition  of  the  husband's  being  alive,  the  Sei- 
sions  were  of  opinion  the  children  were  not  bastards,  and  reversed 
the  order  of  the  two  justices.  —  Upon  debate,  (in  the  absence  of 
THS  Chief  Justice)  the  order  of  Sessions  was  quashed,  and  the 
order  of  two  justices  confirmed ;  for  it  being  stated  in  both  ord&f 
Uiiat  there  was  no  access,  it  was  immaterial  whether  the  hosbaod 
was  alive  or  nOt :  but  that  if  it  were  material,  here  was  no  evi- 
dence to  prove  it,  the  identity  not  being  sworn  to;  or  if  it  waiy 
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jet  the  evidence  of  his  being  alive  was  improper  to  Iwve  been,  re* 
cdvedy  and  even  the  marriage  itself  doubtiul. 

.50S.  Rexv.  fVoodckesier,   M.  T.    16-G.2.  MSS.--An  order  Noendrace 
is  1731  to  remove  A*  and  his   wife  from  N*  to   fV.  was   not  ahall  be  beard 
appealed  from.    They  afterwards  returned  to  N.  and  had  there  ^^^  *  McoDd 
three  children,  who  were  now  sent  by  order  of  justices  from  ^^*^^^'i 
N,  to  W,  with  their  father.     Upon  appeal,  it  was  offered  to  be  ^^en. 
gifen  Id  evidence,  that  A,  had  a  former  wife,  and,  consequently,  s.c.'i  Burr, 
the  children  bom  at  jV.  were  bastards,  and  settled  there.     The  Sett.  Cas.  191. 
Sessions  would  not  permit  W^  to  go  into  thib  evidence. — Per  Cu-  |^'  '^^^' 
sum:  Both   orders   must  be   confirmed.    The   marriage  being  ^^1340* 
estsblished  by  the  first  order,  which  was  acquiesced  in,  the  settle-  ^^' 
ment  of  the  children  follows  of  course,  and  can  no  way  be  im- 
peached but  by  entering  into  the  merits  of  the  first  order.     No- 
thing is  better  established  than  that  an  order  unappealed  from  is  /^x  g^^  g^ 
conclusive,  (fl)  Carth.  516. 

50*.  Rex  V.  Rooke  (b),    M.  T.   26  G.  2.   WiU.  S40.  —  An  order  Ad  order  of 
was  made  that  the  defendant  should  maintain  a  bastard  child,  and  it  basurdy  against 
was  made  upon  the  oath  of  a  married  woman  alone,  who  swore  a  married  wo- 
that  her- husband  was  in  gaol  long  before  she  was  got  with .  the  ^^^  cannot  be 
bastard  child  and  ever  since,  and  that  she  had  no  access  to  him,  ^^^  ^^  ^' 
and  that  jR.got  the  bastard. — Pbr  Curiam  :  It  was  said  by  Lord  01117^^''^ 
Hardmcke^  in  Rex  v.  Reading  {c)y  that  although  a  wife  may  be  f^)SeeR€z 
admitted  to  prove  the  fact  of  adultery,  she  shall  not  be  admitted  huffe, pottf^' 
to  prove  that  her  husband  had  no   access,   because  that  may  pl.508. 
be  proved  by  other  persons,  and  an  order  of  bastardy,  there-  (c)Anu,p\,500» 
fore,  could    not   be  made  on  her  oath   alone.     The  case  of 
Rex  V.  Bedall  (d)    differs  from  this,  for  there  were  witnesses  to  {d)AnUyp\,b09. 
prove  the  husband  had  no  access ;  and  as  the  justices  have  de- 
termined solely  on  the  evidence  of  a  wife,  the  order  must  be 
quashed. 

505.    Stevens  v.  Moss^    E,  T,    17  G.  S.    SCotop.  591.  —  The   General  declar- 
lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises  for  atioos,  or  the 
which  the  ejectment  was  brought,  as  cousin  and  heir  at  law  of  A.  •^■^5'  of  •  pa- 
S;  who  died  seised.     And  the  only  question  in  the  cause  was,  ""arei^i^ 
Whether  the  lessor  of  the  plaintiff  was  the  legitimate  son  of  JP.  dence,aaer^ 
and  Af.  S.;  or  was  born  of  M.  before  their  marriage?  —  For  the  death  of  such 
plaintiff  the  register  of  the  marriage  of  F>  S.  and  M*  P.,  dated  parent,  to  prove 
November  2d  170S,  and  the  register  of  the  birth  of  the  lessor  of  f  **  *  <^*»»Jd  was 
the  plaintiff,   in  the  following  words:  —  "  Christenings   1704,  riTj^t"^ 
**  Samud^  son  of  F.  and  Af.  5.,  baptized  July  Sd,"  were  pro*,  to  prove  tbiu'a 
daced.    It  was  insisted  on  the  part  of  the  defendant,  "  that  the  child  bom  in 
"  lessor  t>f  the  plaintiff  was  bom  and  privately  baptized  before  wedlock,  is  a 
'*  the  marriage,  and  that  there  was  a  public  baptism  after  the  ^<ai^* 
**  marriage,"  which  accounted  for  the  register.    They  first  ofkr-  ^Re"^.  BrSII! 
ed  witnesses  to  general  declarations  by  the  father  and  mother,  ley^poniphsor. 
that  Samuel,  the  lessor  of  the  plaintiff,  was  born  before  marriage,  tliat  parents  are 
which  evidence  Mr.  Baron  Evre  was  of  opinion  to  reject.    They  good  witnesses 
also  offered  evidence,  that  there  was  a  general  reputation  in  the  to  prove  the  le- 
place,  where  the  father  and  mother  and  Samuel  resided,  "that  |SS^rf 
"  he  was  bom  before  marriage ;  '*.  which  Mr.  Baron  Evre  was  their  children, 
likewise  of  opinion  to  reject.     They  further  offered  to  produce  one 
J.  D.  as  a  witness,  to  prove  that  he  had  heard  one  C.  say  many 
times,  "  that  the  lessor  of  the  plaintiff  was  a  base-born,  child, 
which  evidence  was  rejected.    And  lastly,  they  offered  an  answer 


44« 


BAMTAKIM. 


[CB.YIIL 


(6)  About  the 
year  17S9. 
VidelAtk.  4. 


(a)  Adjudged 
April8Sd,1771. 


of  the  molfacr  of  the  lessor  of  the  plaibttff  to  a  bitt  ia  theCcMBt 
of  Chancery  by  the  comnuttee  of  A.^  a  looatic^  the  penoa  lat 
seisedt  against  the  lessor  of  the  plaintiff  and  his  niother;  in  wUch 
answer,  the  mother  declared  him  to  be  illegitimate ;  that  he  wn 
bom  before  marriage,  and  privately  baptized ;  and  again  publidj 
bi4>tized  after  the  marriage ;  which  evidence  Mr.  Baron  Eyn  was 
also  of  opinion  to  reject;  whereupon  a  verdict  passed  for  the  pbin- 
tiff,  subject  to  the  opinion  of  the  Court  upon  these  points  of  evi- 
dence. —  Lord  Mansfield.  The  whole  of  this  evidence  has  bceo 
rejected.  If  any  part  of  it  ought  to  have  been  received  tfast  is 
material,  there  ought  to  be  a  new  trial ;  and  there  cin  be  do 
•doubt  of  its  being  material.  This  case  has  been  argued  si  the 
bar  with  greater  latitude  than  I  thought  it  could  have  been.  Two 
questions  have  been  made;  1st,  Whether  the  fa^er  and  mother 
could  have  been  examined«  if  alive  ?  2div,  If  they  coald,  whe* 
ther  their  declarations,  though  ever  so  solemn,  can  be  sdmitted 
as  evidence  after  their  death?  In  this  case  there  is  no  evi- 
dence of  the  time  of  the  birth.  The  register  only  proves  the 
christening ;  but  nan  constat  from  thence,  when  the  child  w« 
bom.  As  to  the  first  question,  I  should  as  soon  have  expected 
to  hear  it  disputed,  whether  the  attesting  witnesses  to  a  bond 
oould  be  admitted  to  iprove  the  bond.  I  have  known  it  done  over 
and  over  again,-  and  it  is  much  too  clear  to  admit  of  a  doubt  Is 
this  Court,  at  nisi  priusy  a  mother  was  allowed  to  prove  a  dsn* 
destine  marriage  at  the  Meetf  and  no  other  evidence  was  gives 
to  show  the  legitimacy  of  the  child.  A  great  estate  was  re> 
covered  upon  her  single  testimony,  and  no  objection  whatever 
started  aato  the  admissibility  of  it.  In  Lord  Valentia*B  case^  is 
the  House  of  Lords  (a),  where  the  question  was,  Whether  the 
Earl  of  Anglesea  was  married  to  the  Countess  Dowager  of  Ai^ 
sea  on  the  15th  September  1741,  prior  to  the  birth  of  Lord  Ff- 
^if a  their  son,  who  was  born  in  the  year  1744?  the  Couotess 
Dowager,  having  no  interest,  was  admitted  as  a  witness  to  prove 
the  fact  of  the  marriage.  In  Stapyiion  v.  Slapyiton  (5),  npim  sn 
issue  to  try  whether  the  plaintiff  was  legitimate  or  not,  the  m^ 
ther  attended  at  QuUdhaU  to  prove  that  he  was  illegitimate.  But 
it  happened,  that  she  had  made  an  affidavit,  in  which  she  hsd 
sworn,  that  she  and  her  husband  had  married  long  before  the 
plaintiff  was  bom ;  and  this  affidavit  was  intendied  to  be  used 
against  her.  Upon  this  &ct  being  known,  it  vras  thought  prudent 
Bot  to  call  her ;  but  there  was  not  an  idea  on  either  sioe,  that  she 
was  not  a  proper  witness  to  the  fact  of  the  marriage,  ^s  to  the 
time  of  the  birth,  the  father  and  mother  are  the  most  proptf 
witnesses  to  prove  it.  But  it  is  a  rule  founded  in  decency,  nO' 
raiit}^,  and  policy,  that  they  shall  not  be  permitted  to  say»  sfter 
marriage,  that  they  have  had  no  connection,  and  therefore  that 
the  ofispring  is  spurious ;  more  espedally  the  mother,  who  is  the 
offending  party.  That  part  was  solemnly  determined  at  the  de- 
legates*  But  the  question  of  access  or  non-access  is  totally  diA 
ferent  from  giving  evidence  of  the  time  of  the  birth.    The  next 

auestion  is,  Whether  the  declarations  of  the  father  and  mother  is 
leir   life-time  can  be  admitted  in  evidence  after  their  death i^ 
Tradition  is  sufficient  in  point  of  pedigree :  circumstances  maj  be 
proved.     For  instance :   Suppose  from  the  hour  of  one  chiU'< 
to  the  death  of  its  parent,  it  had  always  been  trestsd  si 
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iU^gilinatey  and  another  introduced  aiid  considered  aa  Che 
of  the  famihr;  that  would  be  good  evideoce.  An  entry  in  a 
iiither's  family  Bible,  an  inscription  on  a  tombstone>  a  pedigree 
bong  up  in  the  family  manaion  (as  the  Duke  o£  Buckingkam's 
9u)i  are  all, good  evidence.  So  the  declaration  of  parents  in 
their  life-time.  I  have  known  advice  given  to  a  father  and  mo« 
tiier  to  make  attested  declarations  i^  writing  under  their  hand  of 
the  precise  time  of  tlie  birth  of  the  bastard  eigne  and  the  sub* 
ttquent  marriage,  to  prevent  controversy  in  the  family  touching 
the  inheritance.  If  Uie  credit  o£  such  declarations  is  impeached, 
it  must  be  left  to  the  jury  to  judge  oi.  As  to  the  declaration 
Bttde  by  the  mother  of  the  present  plaintiff  in  her  answer  to  the 
bill  filed  against  her  in  the  Court  of  Chancery,  it  is  not  like  offers 
iDg  s  deposition  or  an  answer  in  evidence  against  a  person  not  a 

Cy  to  the  original  suit..  That  cannot  be  done  for  this  reason; 
mse  such  person  has  it  not  in  his  power  to  cross  examine. 
Bot  here  the  answer  is  offered  only  as  evidence  under  her  band^ 
of  her  having  made  such  declaration.  Therefore,  I  am  of  opinion» 
that  as  part  of  the  evidence,  which  was  material  in  this  case,  and 
vhioh  ought  to  have  been  admitted,  was  rejected,  there  must  be 
anew  triad.  «•  Aston  J.  I  am  of  the  same  opinion.  I  tliink  re- 
jeotbg  the  general  declarations  of  the  father  and  mother. waf 
Trong ;  and  here  the  declarations  are  not  inconsistent  witli  the 
register,  but  are  rather  strengthened  by  it ;  for  if  the  child  was 
born  after  the  marriage^  the  mother  did  not  go  above  eight  months. 
--WiLLBs  J.  I  am  of  the  same  opinion. 

506.  Thompson  v.  Sayl(a),  T.  T.  31  G.  S.  4  T.  R.  356.  —  The  Tba  duld  o£s 
lasor  of  the  plaintiff  made  out  his  title  to  the  premises  in  question  married  woomui 
tt  heir  at  law  to  «/.  T.,  the  person  last  seised,  being  the  nephew  of  j^L^f^tJ, 
hii  paternal  grandmother.    In  answer  to  this  the  &fendants,  who  e^dme  dum 
me  the  tenants  on  the  estate,  set  up  the  title  of  «/•  T.  £/.,  as  timi  of  the  biw 
hetng  the  great-grandson  of  E.  T.,  a  sister  of  the  paternal  grand*  iMiid't  mm- 
bdier  of  the  said  J*  T.,  in  whom  the  estate  vested  by  purchase,  acceu. 
under  a  devise,  having  been  originally  derived  from  the  said  E.*b  (a)  See  Rex  v, 
&ther,  R.  T.,  and  consequently  that  i/.  had  the  superior  title.  Luffe,;wtf, 
The  question,  therefore,  turned  upon  the  evidence  by  which  he  P^*^^* 
deduced  his  legitimate  descent  from  E.    As  to  which,  the  defend- 
sots  did  not  prove  any  marriage,  in  fact,  between  her  and  «/.  i/., 
the  great-grandfather  of «/.  T.  H.;  but  they  produced  a  pedigree 
found  in  the  late  «/•  T.'s  house,  from  whence  it  appeared  thai 
«/^  H»9  the  great-grandfather,  and  the  said  E.  had  had  issue  «/.  H^ 
through  whom  the  said  «/•  T.  H.  derived  title ;  and  further,  that 
A-  r.,  the  father  of  the  said  £.,  in  his  will  dated  6th  of  Nvoember 
1714,  called  her  his  daughter  JS.  //•;  and  several  oUier  family 
^Hs  described  the  if.'s  as  cousins.     Some  expressions  of  the  late 
<^«  T,  were-also  proved,  acknowledging  J*  T*  H»  as  his  heir  at  law; 
hot  it  appeared  that  these,  as  well  as  the  pedigree  above  men- 
tioned, took  their  rise  from  the  passage  in  old  R.  T.'s  will,  wherein 
he  called  his  daughter  E.  by  the  name  of  JB.  //..*  and  besides  there 
were  similar  expressions  of  acknowledginent  from  the  late  J.  7*.  as 
to  the  heirship  of  the  lessor  of  the  pTaintiC    To  counteract  thia 
^dence  the  lessor  of  the  plaintiff  proved  the  marriage  of  E.  in 
1705,  >y  her  maiden  name  of  T.,  with  one  jS.  if.,  with  whom  she 
^ived  in  N.  for  some  time,  without  having  any  children ;  that  JT. 
than  left  jV.,  after  which  time  she  and  //.  lived  publicly  tctgether 
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as  man  and  wife  for  ««oine  years,  during  which  tltae  that  son  «» 
born  who  was  stated  i&  the  pedigree  to  be  the  issue  of  £.  and 
«/.  /£.;  and  who,  it  was  proved,  had  always  been  considered  in  the 
family  as  a  bastard.  Where  the  husband  was  during  that  time  did 
not  clearly  appear ;  but  a  very  old  witness  said  that  he  went  to  Z,., 
where  it  was  supposed  he  remained ;  and  that  he  returned  to  N* 
after  his  wife's  4oath«  It  was  further  proved  that  J.  H.^  the  soSi 
mentioned  in  the  pedigree,  always  went  by  that  name,  except  in 
one  instance,  where  he  sold  an  'estate  after  his  mother's  death, 
which  had  been  devised  to  her  by  her  father  i2.  T.>  and  in  the 
title-deeds  styled  himself  **  J,  K.^  oiker^ise  //..-*'  and  his  desceod- 
ants  always  went  by  the  name  of  H.  'And  it  was  also  proved  that 
£.  was  buried  by  the  name  of  K.  The  fact  of  her  marriage  with 
'  K*  being  thus  clearly  estabUshed,  the  defendant's  counsel  tbeo 
changed  their  ground,  and  contended  for  the  right  of  J.  T.  H^  as 
having  descended  from  that  marriage,  for  that  unless  non-aoccs 
of  the  husband  were  clearly  proved,  which  had  not  been  nor  coold 
be  done  at  this  distance  of  time,  it  must  be  taken  that  J.  the  son, 
whatever  his  reasons  might  have  been  for  taking  the  name  of  if., 
must,  in  point  of  law,  be  taken  to  be  the  son  of  K.,  and  could  not 
be  bastardized  by  mere  evidence,  that  another  person  had  coha- 
bited  with  his  mother,  from  whoas  he  claimed ;  and  the  leaned 
judge  directed  the  jury  to  that  effect,  telling  them  that  thoogh  it 
was  not  absolutely  necessary  to  prove  the  husband  out  of  the 
realm  in  order  to  bastardize  the  issue,  yet  it  was-incumbent  oo  the 
party  insisting  upon  that  fact  to  prove  that  the  husband  could  not, 
oy  any  probability,  have  had  access  to  his  wife  at  the  time;  which 
'  he  conceived  had  not  been  shown  in  the  present  instance ;  whefe- 

upon  the  jury  foimd  a  verdict  for  the  defendants.  — AsHHuasTJn 
who,  after  consultation  with  the  rest  of.  the  Court,  said,  that  he 
was  of  opinion  that  there  ought  to  be  a  new  trial.  He  added,  that 
he  was  convinced  he  had  laid  too  much  stress  on  the  necesaitj  of 
proving  non-access,  when  the  husband  was  within  the  realm,  hy 
witnesses  who  could  prove  him  constantly  resident  at  a  distaoce 
from  his  wife.  That  the  husband  in  this  case  left  the  wife,  and 
went  to  reside  at  another  place,  as  it  was  believed  in  Z<.,  and  that 
there  was  no  direct  evidence  of  his  access,  he  observed  was  very 
clear  ;  and  then  there  were  other  circumstances  which  went 
strongly  to  rebut  the  presumption  of  access,  and  to  show  that  the 
son  was  a  bastard ;  among  others  a  very  forcible  one  occurred, 
that  of  the  son's  having  taken  a  different  name  from  his  birth,  the 
name  of  the  person  with  whom  his  mother  was  living  at  the  timei 
which  had  been  retained  by  him  and  his  descendants  ever  since: 
that  was  a  very  strong  family  recognition  of  his  illegitimacy*  ^ 
Per  Curiam  :  Rule  absolute  for  a  new  trial  without  costs. 
Hiereputed  507.  Rex  v.  Brandey,  T.  T.  S5G.  8.  6  T.  R.  330.  — Two  jus- 

motheritacom-  tices  by  an  order  removed  S.  W.,  widow  of  J*  JV.  deceased,  and 
P«^*^^«»  her  three  children,  from  L.  to  B.;  against  this  order  the  latter 
l^dm^  of  P^f^s^  appealed.  On  the  hearing  of  the  appeal  the  respondcn^i 
te^cfaaJ^iT.       produced  evidence  of  the  settlement  of,/.  JV.  being  at  B.;  and  in 

order  to  prove  the  marriage  of  the  said  «/.  fV,  with  the  said  S*  Wn 
they  produced  witnesses  who  proved  that  they  had  cohabited  and 
lived  together  as  man  and  wife,  and  were  reputed  to  be  man  and 
wife  until  the  death  of  «/•  W.  The  appellants  offered  to  prodn^ 
S^  IV.  as  a  witness,  to  prove  that  she  never  was  married,  or  that  if 
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she  e?er  was,  the  ceremony  took  pJace  in  Ireland  under  such  cir- 
eumstsDces  as  (the  appellants  contended)  by  tlie  laws  of  Ireland 
rendered  it  wholly  void.  The  appellants  also  offered  witnesses  to 
pro?e  declarations  made  both  by  J.  9V.  and  S.  W,^  at  different 
timeS)  that  they  never  were  married.  The  respondents'  counsel 
insisted  that  the  evidence  offered  by  the  appellants  was  inadmissi- 
bie;  and  the  Court  being  of  that  opinion,  rejected  the  same  and 
confirmed  the  order  of  the  justices,  subject  to  the  opinion  of  this 
Court,  Whether  the  evidence  offered  by  the  appellants  was  admis- 
sible or  not  ?  —  Lord  Kenyon  C.  J.  This  evidence  was  certainly 
admissible,  though  the  justices  at  the  Sessions  were  to  judge  of 
tbe effect  of  it.  In  the  case  of  Rex  v-  S^  Peters  (n),  it  was  ex-  (a)ifnif,pl.499« 
pressly  held  that  the  supposed  husband  was  a  competent  witness 
to  disprove  the  marriage.  There  are  also  many  other  coses  in 
which  it  has  been  decided  that  the  parents  may  be  called  as  wit^ 
nesies  with  respect  to  the  legitimacy  of  their  issue ;  and  if  they 
may  be  called  to  prove  that  they  are  legitimate  children,  there  is 
BO  reason  why  they  should  be  considered  as  incompetent  when 
called  to  prove  that  the  children  are  illegitimate.  But  in  all  these 
cases  such  testimony  is  open  to  great  observation.  —  The  Court 
sent  the  case  back  to  the  Sessions. 

508.  Rex  V.  iMffe,   H.  T.  47  G.  3.  8  East,   193-  —  An  order  of  i.  An  ordtr  of 
bastardy  returned  into  this  court  by  certiorari  was  as  follows:  bMtardy ttated 
S  to  wit.  —  The  order  of  S.  K.  and  J.  //.,  two  of  His  Majesty's  ^  ^  ^^ 
jastices  of  the  peace,  &c.  made  the  20th  of  August  1806^  con-  ^ftibewife  a$ 
cerning  a  male  bastard  child,  lately  born  in  the  parish  of  B,  (in  otkerwue,  U 
the  said  county),  on  the  body  of  M,  T.,  wife  of  «/.  T.,  late  of  B.  good;  for  it 
aforesaid,  mariner.     Whereas  it  appeareth  unto  us,  the  said  jus-  '^l*  ^  prBrom- 
ticcs,  upon  the  oath  of  the  said  M.  T.  as  othervmcy  that  her  husband  ^^^^' 
hath  been  beyond  the  seas,  and  that  she  did  not  see  her  said  hus-  hiuband  wm 
band  or  had  access  to  him  from  the  9th  of  April  1804>  until  the  proved  by  com- 
29th  of  June  last  past :  and  whereas  it  hath  also  appeared  unto  petentwitneHM 
us,  the  said  justices,  as  well  upon  the  complaint  of  the  church-  ^^  ^'^^b  other 
wardens,  &c.  of  ^.,  as  upon  the  oath  of  the  said  M.  2\,  that  she,  ^^'j^^^' 
the  said  M.  7^.,  on  or  about  the  13th  of  July  now  last  past,  was  her  aUo  thiu^ 
delivered  of  a  male  bastard  child  in  the  said  parish  of  B.y  and  that  the  judgment 
the  said  bastard  child  is  likelt/  to  become  chargeable  to  the  said  ofthejoBticeB 
parish  of  B. :  and  further,  that  //.  L.  of  J5.,  &c.  did  beget  the  said  '^  founded  on 
bastard  child  on  the  body  of  her,  the  said  M.  T.:  and  whereaif  2*&^'  '^**^' 
the  said  //.  L.  hath  this  day  appeared  before  us,  but  hath  not  shown  ^^  fiUatloff^ 
toy  cause  why  he  should  not  be  adjudged  the  reputed  father  of  child  of  a  mar^ 
the  said  bastard  child :  We  therefore,  wpon  examination  of  the  nerf  %DOfnan  is 
cause  and  circumstances  of  the  premises,  as  well  upon  the  oath  of  V^  though  it 
ike  said  M.  T.,  as  otherwise,  do  herebjr  adjudge  him,  the  said  H.  L.,  ^  ^{J  ^ 
to  be  the  reputed  father  ^of  the  said  bastard  child;  and  do  also  Wulutobeeomt 
ftdjadge  that  the  said  bastard  child  was  bom  in  the  said  parish  of  chargeaUei 
B,    And  thereupon  we  do  order,  as  well  for  the  better  relief  of  which  are  the 
the  said  fiarish  of  J5,,  as  for  the  sustentation  and  relief  of  the  said  ^'^^^  of  *be 
bastard  child,  that  the  said  H.  L.  shall  forthwith,  upon  notice  of  this  ^*j  ^^'  ^ 
our  order,  pay  to  the  said  churchwardens,  Ac  of  the  said  parish  ^j>pj|^  ^  ^ 
of  B,  2/.  9^.  6cf.  for  and  towards  the  lying-in  of  the  said  M.  T.,  bestudi  of 
find  the  maintenance  of  the  said  bastard  child,   to  the  time  of  nn%lM  womeo : 
making  this  our  order.     And  we  do  also  hereby  further  order  that  ^^  »*P<»  that 
that  the  said  H.  L.  shall  likewise  pay  to  the  churchwardens,  &c.  of  J^^' "  '^•^ 
the  parish  of  B.  for  the  time  being,  »*•  weekly,  Ac,  for  the  maini  ^^  £j  J^  ^  3 
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t 

which  iHi  th*  tenaace,  kt,  df  the  Baid  bastard  cfaiUi  to  lon^  ttmej^  Uietttd 

words  ham  wA  bastard  child  shall  be  chargeable  to  the  said  parish  of  B.   Andire 

^^^^tr^  do  further  order  that  the  said  M.  T.  shall  also  pay,  or  cause  tobe 

o^Soofa^    ^  paid,  to  the  sakl  churchwardens,  &c.  of  the  said  parish  of  B. for 

whecber  the  ^^^  ^i"®  being,  1«.  6^.  weekly,  so  Ions  as  the  said  bastard  diikd 

cbfld  be  by  lew  shall  be  chargeable  to  the  said  parish  of  B..  in  case  she  should  not 

a  haoaird  t  nurse  and  take  care  of  the  said  child  herself.  (Signed  and  sealed  by 

^Non^ocMB  the  justices.)    The  defendant  appealed  against  the  order  to  mt 

ne5*iK*be  Q'^^*'^^''  Sessions,  by  which  court  it  was  confirmed.    Three ob- 

proTed during  jections  were  taken  to  this  order  (a);  First,  That  the  wife  wsi 

the  whole  pe»  Emitted  to  prove  the  non-access  of  her  husband.     Secondly,  Thsl 

liodof  thewife*s  this  being  the  child  o^  a  married  woman,  the  justices  had  no  joris- 

^"^^^^'f^  diction  to  make  an  order  of  filiation,  unless  tlie  child  appesredlo 

dmim^n^  have  been  actually  chargeable,  and  not  merely  likely  to  become  so. 

of  the  caMshow  Thirdly,  That  the  non-access  of  the  husband  was  not  proved  dur- 

a  natural  im-  iog  the  whole  time  of  the  wife's  pregnancy :  which  was  necesssiy 

pocsibilitj  that  to  bastardize  the  issue.  —  Sto&ks  dbowea  cause  against  the  rale 

<^^^^^  for  quashing  the  order.     As  to  the  first  obiection :  the  non-accM 

^.!wl.  ..  .k.>^  of  the  husband  does  not  rest  upon  the  evidence  of  the  wife  alone; 
fatner;  as  wnere  .         .  ••         ^  «         t  •j         ^ 

be  had  aoccw  DO''  ^^es  it  even  necessarily  appear  that  she  gave  any  endence  of 
only  a  fortnight  that  fact.  The  words  of  the  order  are  that  it  appeared  to  the 
belbfe  the  bhrth;  justices,  wpon  the  oath  of  the  said  M.  T.;  as  othermUe^  (by  which 
*  must  be  understood  other  legal  proof)  that  her  husband  had  been 
beyond  sea^  and  that  she  had  not  seen  him,  or  had  access  to 
him,  ^c»  And  the  words  as  otherwise  occur  again  in  the  sobi^ 
quent  part  of  the  order.  It  was  long  ago  decided,  in  Pendrdi  v. 
PendreU  (6),  and  Rex  v.  BedaU  (c),  that  non-access  may  be  profed 
to  bastaroize  the  issue,  though  the  husband  be  in  England;  ssd 
the  old  doctrine  of  the  qttatuor  maria  (d)  was  agreed  to  be  ei- 
ploded.  And  in  the  latter  case,  the  order  being  stated  to  be  ms^ 
"  on  the  examination  of  the  voi/ey  and  on  Mer  proof"  it  was  boldeD 
to  be  good ;  though  it  was  agreed  that  the  evidence  of  the  wife 
alone  to  prove  non-access  would  not  have  been  sufficient,  accord- 
ing to  the  case  of  Resv,  Reading;  but  that  she  was  a  witness 
from  necessity  to  prove  the  criminal  conversation.  It  appesnby 
the  report  of  Rex  v.  Reading  {e\  that  the  wife  was  the  only  wit* 
ness  to  prove  die  non-access,  as  well  as  the  criminal  intercourse; 
and.  Lord  Hardvaicke  said,  *'  it  would  be  of  daneerous  consequence 
<'  to  lay  it  down  in  general  that-  a  wife  should  be  a  sufficient  sek 
«<  evidence  to  bastardize  her  child,  and  to  discharge  her  bitflbsiid 
^*  of  the  burthen  of  its  maintenance.'*  Upon  the  authority  of  tbit 
case,  the  order  was  quashed  in  Rex  v.  Ro6ke(g)\  it  having  besa 
made  upon  the  sole  evidence  oi  the  wife  as  to  the  non-aeoess. 
Both  those  cases,  therefore,  are  distinguishable  from  the  presofe 


(a)  The  prewnce  of  the  defendant  in  «  Ahnan,  and  leariog  her  npoo  As 

court  was  waived  by  conient.  Vide  Rex  **  35tfa  of  May  1731,  had  no  mom  le 

V.  Mathews,  Salk.  475.  ^  her  ftom  that  time  till  the  25tliaf 

(ft)  Ante,  pU  497.  «  May  17SS,  upon  which  day  Ae  «• 

(c)  ^nsvpt.  50S.  « delivend  of  a  bastard  cfaOdbegPtm 

(d)  VidoCo.  Litt944.a.  and  193.  6.  «  by  the  defendut  fLtmiing;  affwUA 
to  19^  iSd.,  in  which  the  whole  doo-.  ''  vm$  proved  by  the  emdmce  cf  Uaff 
trine  18  discussed  in  the  notes.  «  Alman.     lliere  weit  otker  wUman 

(e)  Rep,  Temp.  Hardw.  79.  Ante,  '*  ^hoprowed  thai  the  kutbamd  wot  tri^ 
pi.  50a  ft  Sess.  Css.  175.,  and  Andr.  «  m  tetfen  ntilee  y  hie  vjf^  durinitket 
SO.  Ford's  M&  stales  the  Acts  thus,  «<<ime.*' 

**  John  Alaaan  was  busbsad  of  Mary  (g)  I  Wilt  34a  m^  pl«  SQ^ 
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Tbe  seeood objection  ia  grounded  on  tliia,  that  the  stat.  6G.S*  c*^h 

i  I,  which  gives  jurudiction .  to  magistrates  to  take  exflininationfl 

formaluDg  orders  of  filiation  in  case  of  bastards  likefy  to  became 

duurgeable»  is  confined  in  terms  to  the  bastards  of  sinele  9oomen» 

Bat  this  order  would  at  any  rate  be  good  on  the  generaJ  statute  of 

the  18£/ijz;.  (;«S.»  which  gives  the  magistrates  jurisdiction  to  filiata 

iiuUrds  ''  begotten  and  barn  out  of  lam^l  mahimony"    And  it  * 

was  determin^  in  Rex  v.  Alberton  (a),  that  a  bastard  oegotten  on  (a)^ii^pl,491. 

the  body  ofhjeme  covert^  while  her  husband  was  beyond  the  four 

KM,  vras  "  begotten  and  born  out  oflat^ful  matrimony*'*    And  in 

RexY,  Taylor  {b)f  the  mother  of  a  bastard  was  after  her  marriage  (M3Barr.i67a. 

holden  to  be  stUl  liable  to  be  committed  for  disobedience  to  an 

order  of  maintenance  made  under  the  statute  of  Elizabeth.    Ac- 

oordiog  to  Rex  v«  Mathews  {c)f    and    an    anonymous    case  in  (c)3ajk»475. 

10  Mod.  84^  it  is  not  even  necessary  to  state  in  the  order  that  the 

btttard  child  is  likely  to  become  chargeable ;  for  that,  say  the 

Courts  will  be  presumed.     And  in  Rex  v.  NeUonid)^  though 'it  (tf )  l  Ventr.  97. 

were  sgreed,  that  it  ought  to  appear  by  the  order  that  the  child 

wasiikely  to  be  chargeable ;  yet  thaty  it  was  saidi  sufficiently  ap* 

peared  by  the  order  to  pay  such  charges  as  the  parish  had  been 

st«   As  to  the  third  objection^  that  the  child  was  bom  after  access 

of  the  hi^andy  the  birth  of  the  child  was  on  the  ISth  of  July 

\90Si  and  the  fact  of  non-access  stands  proved  from  the  9th  of 

ipn/ 1804>»  until  the  29th  of  June  1806 :  the  access,  therefore,  of 

the  husband  was  not  till  within  about  a  fortnight  before  the  birth; 

vhich  renders  it  impossible,  in  the  course  of  nature,  that  he  could 

here  been  the  father.    In  support  of  this  objection  were  cited  at 

the  time  Regina  v.  Murray  {e)^  and  Rexv.  Alberton  (^),  to  show  (e)Amet^49U 

tfast  non-access  must  be  proved  during  the  whole  time  of  preg-  (g)i  Lord  R«y. 

ttQcy,  in  order  to  bastardize  the^  issue*    But  those  cases  were  ^^« 

decided  upon  the  ground  of  the  old  rule  of  the  auaiuor  maria^ 

DOW  exploded  by  the  subsequent  case  of  St,  Andrew's  v.  St* 

Bride's  (h),  Pendretlv.  Pendrdlii)^  Rex  v.  Lubbenham  (k),  and  {h)JmUtgik.494. 

Goodrightv.  SauL(l)    Besides,  the  Court  will  presume  every  ii)jinu,pL497. 

dUDg  in  favour  of  an  order:  and  where  it  is  apparent  from  the  (lr)4T. ItgSK 

Acts  stated,  that  the  defendant  is  the  father  of  the  child,  they  will  (J)Jntetpl.5oe» 

oot,  by  quashing  the  order,  make  the  husband  liable  to  maintain 

it.— Wilson,  Aldsrson,  and  Kino,  contrd.    As  to  the  first  ob* 

jectiQn,  it  has  been  clearly  settled  since  Rex  v*  Readings  that  the 

wife  is  not  a  competent  witness  to  prove  the  non-access  of  her 

husbaad,  though  from  the  necessity  of  the  case  she  is  admitted  to 

|tfove  the  act  of  adultery.     And  it  is  no  answer  to  say,  that  she 

was  not  the  sole  witness,  that  the  fact  of  non-access  ma^  have  been 

Koved  by  other  evidence,  by  reason  that  the  order  is  stated  to 

iisve  been  made  upon  her  examination  upon  oath,  as  otherwise: 

ror  it  expressly  appears  that  the  non-access  was  proved  by  her : 

and  though  it  were  also  testified  by  other  evidence,  (which  other 

evidence,  however,  does  not  necessarily  appear  to  have  been  upon 

oath),  yet  the  judgment  of  the  magistrates,  which  must  be  taken 

4>  have  been  formed  upon  all  the  evidence  taken  together,  can- 

lot  be  sustained  if  part  of  that  evidence  were  incompetent  to  be 

'eceived ;  for  the  Court  cannot  tell  what  degree  of  weight  was 

pven  to  her  testimony  as  to  the  fact  of  non-access  in  coming  to 

he  conclusion,    llie  second  objection  was  only  argued  by  some 

>f  the  defendant's  counsel,  on  the  words,  *'  bom  out  of  lawfiU 
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**  inatrinumtfi^  in  the  statute  of  EltMoSethf  and  the  words  *^  tiagk 
**  vi>omany*  used  in  the  statute  ^Gi%  neither  of  which,  thej  awi> 
af^-plied  to  the  illegitimate  child  of  a  married  woman.    But  thii 
objection,  being  discountenanced  bj  the  Court  for  the  resMtt 
after  stated,  was  ultimately  abandoned.     Thirdly^  The  law  pre* 
sumes  access,  and  the  proof  of  n6n-acces8  must  come  from  the 
party  disputing  the  legitimacy.     The  mode  of  proof  was  fonseriy 
very  plain  and  precise;  for  unless  the  husband  were  proved  to  be 
beyond  the  four  seas,  or  labouring  under  some  personal  disshilitf, 
the  children  were  deemed  legitimate.  —  If,  says  Lord  Cob  (s), 
'<  the  issue  be  born  within  a  month,  or  a  day  after  marriage,  be- 
*'  tween  parties  of  full  lawful  age,  the  child  is  legitimate."    The 
law,  therefore,  never  looked  to  the  period  of^  conception,  or  to  the 
actual  possibility  of  the  husband  having  begotten  the  child,  b«t 
only  to  the  notorious  fact  of  its  birth  during  the  marriage,  sod 
while  the  husband  was  within  the  four  seas,  (b)    The  doctrine 
indeed,  of  the  extra  quatuor  tnaria^  is  now  obsolete ;  and  is  sup- 
plied by  the  positive  proof  of  non-access,  though  the  husband  be 
in  England  :  but  so  much  of  the  old  rule  of  law  still  holds,  that  if 
access  be  proved  at  any  time  between  the  possible  conception  and 
the  birth,  the  child  is  legitimate.     So  1  BUjc.  Com.  457.  spealdng 
of  the  old  doctrine ;  <<  If  the  husband  be  out  of  England  (or,  as 
**  the  law  somewhat  loosely  phrases  it,  extra  qnaiuor  nuaria)  fir 
''  abiyoe  nine  months,  so  that  no  access  to  hie  wife  can  be  pie- 
''  sumed ;  her  issue  during  that  period  shall  be  bastards*    Bat 
**>  generally  (he  adds,  with  reference  to  the  later  detenoiinatioas 
<*  engrafted  on  the  old  rule,)  during  the  coverture,  access  of  the 
'<  husband  shall  be  presumed,  unless  the  conirary  >can-  be  sbovn ; 
**  which  is  such  a  negative  as  can  only  be  proved  by  phowing  him 
^'  to  be  elsewhere."  —  [Ellenborough  C.  J.  Suppose  a  husbaad, 
who  had  been  out  of  reach  of  access  during  the  whole  period  of  the 
wife's  possible  gestation,  returned  to  his  wife  the  very  instant  before 
her  actual  delivery,  caa  it  be  contended  that  the  child  would  is 
such  case  be  legitimate  ?  The  ground  insisted  upon  in  the  case  of 
R^gina  v.  Murray^  was  a  little  slurred  by  LeeJ.f  in  Rexv.  Reading* 
If  you  once  get  at  the  fact,  that  it  is  naturally  impojB«ble,  (l& 
not  say  improbable  merely)  that  the  husband  should  be  the  father 
of  the  child,  the  conclusion  follows  that  the  child  is  a  bastard. 
There  is  a  very  early  case  of  Foxcroft  in  the  time  of  Ed»  !•  (4 

(a)  Co.  Litt.  S44.  a.  a  marriage,  the  case  b  scarcely  intelligH 

f&)  Many  cases  were    referred  to,  ble;  for  it  is  contrary  to  the  vbolt 

whicli  are  collected  in  4  Vhi.  Abr.  21.  current  decisions  to  say  that  a  child  hti^ 

Letter  B.  pi.  S,  4,  5,  and  6.  0/)«r  the  marriage  of  itaacMal  ^ffal% 

(c)  £.  10  £d.  1.  B.  Rot.  SS.  1  Rol.  though  dcgo^lm  ^cirv,  is  a  bastard;  «d 

Abr.  359.     It  is  to  be  observed,  how-  if  R.  were  in  truth  the  father  of  th* 

ever,  that  as  the  case  is  stated  in  Rolle,  child  begotten  some  time  before,  it «« 

R.  the  infirm  bedridden  man/  voa%  mar-  a  matter  of  no  consequence  bow  idbv 

rigd  to  A.   by  the  bishop  of  London  of  body  be  was  at  the  time  cf  his  vm* 

privately,  m  no  ckureh  or  chopd,  nor  riage^  only  twelve  vreeks  befon  ^ 

wUk  the  ceUbrotiHn  ofai^  man,  *'  le  dit  biA ;  and  yet  stress  is  evidcotly  }M 

'*  A.  Esteant  adonque  pregnanl  dd  dii  upon  this  circunntsiice  in  the  ststtm** 

«  R."  &c.     Now  if  by  the  word  del  it  of  the  case.     But  if,  by  the  meodoa  of 

l>e  meant  that  A.  was  pregnant  2|^  the  tbe  privacy  of  the  marriage,  and  f^ 

itian  whom  she  afterwards  married  (and  it  was  in  no  church,  &c.  it  were  nisiit 

the  words  are  so'  construed  in  other  to  question  its  validity  ibr  wsot  «f  * 

abridgments),  assuming  that  there  was  proper  ceremonial^  ibe  idfimuj^*^** 
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ffjuete  in  infirm  bedridden  man  was  privately  married  to  a  woman^ 
wfao>  withiD  12  weeks  after,  was  delivered  of  a  son  ;  and  the  issue 
was  adjudged  a  bastard.    The  principle  to  be  deduced  fromi  the 
.  cues  is,  tliat  if  the  husband  could  not  by  possibility  be  the  father, 
that  is  sufficient  to  repel  the  legal  presumption  of  the  child's 
legitimacy.    But  if  the  mere  fact  of  access  or  the  husband  at  any 
time  between  the  moments  of  conception  and  delivery  nrould  make 
the  child  legitimate,  it  would  have  been  an  answer  to  many  of  Ae 
caies  where  legitimacy  has  been  in  question.]     No  other  certain 
time  can  be  drawn  than  that  laid  down  in  Regina  v.  Murray  (a)f 
and  Rix  v.  Alberton.  (b)    In  the  latter  case  it  is  said,  *'  He  is  a 
'^  bastard  who  is  born  of  a  man's  wife  while  the  husband»  at  and 
^Jrom  the  time  of  the  begetting  to  the  birth,  is  extra  quatuor  maria/* 
or  as  it  is  now  understood,  is  proved  to  have  had  no  access  during 
that  period.     And  in  the  report  of  the  same  case  in  Carthevo,  the 
third  exception  to  the  order  on  which  it  was  quashed  was,  that  it 
was  not  alleged  that  the  husband  was  beyond  sea  for  40  weeks 
before  tlie  birth  of  the  child ;  and  that  it  would  not  be  sufficient 
to  say  that  he  was  beyond  sea  at  the  time  of  the  conception :   be- 
cause that  in  nature  could  not  certainly  be  known.-v[LoRD  Ellbn- 
BoaouQH  C.  J.  Here,  however,  in  nature  the  fact  ma}r  certainly  be 
known,  that  the  husband,  who  had  no  access  till  within  a  fortnight 
of  his  wife's  delivery,  could  not  be  the  actual  father  of  the  child. 
Where  the  thing  cannot  certainly  be  known,  we  must  call  in  aid 
sach  probable  evidence  as  can  be  resorted  to,  and  the  interven- 
tion of  a  jury  must,  in  all  cases  in  which  it  is  practfcable,  be  had 
to  decide  thereupon :  -but  where  the  question  arises,  as  it  does  here, 
and  where  it  may  certainly  be  known  from  the  invariable  course 
of  nature,  as  in  this  case  it  may,  that  no  birth  could  be  occasioned 
and  produced  within  those  limits  of  time,  we  may  venture  to  lay 
down  the  rule  plainly  and  broadly,  without  any  danger  arising 
ffuttk  the  precedent.]     The  same  case  of  Rex  v.  Alberton  is  re- 
ported in  6  Modern^  419.  (c),  and  there  Hdt  C.  J.  is  made  to  say, 

RHo'i  bodj  at  tbe  time  waft  equally  im-  nanl  de^  &c.  it  pregnant  of,  &c.  and  not 

material ;  and  the  case  itself  not  worth  by,  &c.     And  this  is  countenanced  by 

noddng,  as  amounting  only  to  this,  that  tbe  expressions  used  by  Lord  RoUe  in 

the  ime  of  persons  not  married  accord-  other  places  under  the  same  head,  where 

iag  to  the  requisite  ceremonies  of  the  speaking  of  pregnancy,  &c.  the  phrases 

hvy'or,  in  other  words,  not  married  at  used  in  relation  to  the  husband  or  fa^ 

■a,  are  bastards.     And  if  Lord  BolU  ther  are  ««  enseint  per  ^."  ««  ad  issue 

lisd  considered  that  to  be  the  point  in  ;«fr  luy ;"  "  ad  issue  per  B."  while  the 

judgment,  it  is  singular  that  he  should  word  dd  is  plainly  used  in  its  comnion 

not  have  drawn  attention  to  it  by  some  sense  for  of,  in  several  sentences  im- 

■MMe  appropriale  turn  of  eipression,  mediately  preceding.    And  in  this  sense 

than  by  saying  tiMt   R.  was  married  only,  speaking  of  the  woman  as  preg-^ 

privately,  &c.  in  conjunction  with  the  nant  of  H.  tl\€  istve,  is  the  case  inteU 

odier  drcumstances  of  the  case.  QwBre,  ligible,  or  Ukely  to  have  been  noted  in 

Ifaeii  whether  there  may  not  be  some  that  place  or  manner.     And  in  this 

SfTor  ofthepen,  or  of  the  press?     For  sense  Lord  EUenbormtgh  seems  to  have 

tbimgh  dw  r«lntive  word  dit  supports  read  die  case.      There  is  no  regular 

the  allusioo  to  the  husband  R. ;  there  year-book  of  this  period  to  refer  to, 

being  but  one   R.  before  mentioned ;  but  a  few  scattered  notes,  not  including 

yet  hi  abstracting  the  record,  as  it  is  tliis  case. 

likely  enough  that  the  son  was  the  same  {a)  Salk.  122.                    «  ,, 

name  with  the  supposed  fether,tbU  error  ^6^  1  Lord   Ray.  395.      Salk.  484. 

nay  hnve  crept  in  widwut  attracting  Garth.  469. 

atteodon.       On  the  oUier  hand,  the  (c)  Under  die  name  of  Allanson  r. 

word  dsi  properly  signifies  of,  and  prtg-  Spence. 
VOL.  I.                                                O  O 
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that  It  must  appear  that  the  husband  ^as  not  here  all  the  space; 
for  if  he  were  here  either  at  the  begetting  or  at  the  birth  of  the 
child,  it  is  sufficient.  And  this  falls  in  with  the  established 'rale  of 
law,  which  has  never  been  questioned,  that  if  a  man  marry  apr^* 
nant  woman  any  time  before  the  birth  of  the  child,  such  child  is 
legitimate.  —  Then  by  analogy  to  that,  if  the  husband  have  access 
any  time  before  the  birth  of  the  child,  the  same  construction  must 
prevail. — Lord  Ellenborough  C.  J.  Three  exceptions  have  been 
taken  to  this  order;  First,  That  the  wife  was  examined  generally  and 
alone  to  the  fact  of  non-access,  and  that  the  order  is  founded  on 
her  evidence  only ;  whereas  it  is  laid  down  in  the  cases  that  an 
ordeir  of  this  sort  cannot  be  made  on  the  evidence  of  the  wife  alone, 
but  that  there  must  be  other  proof  of  the  non-access.  This  ob- 
jection is  grounded  upon  a  principle  of  public  policy,  which  pro- 
hibits the  wife  from  being  examined  against  her  husband  in  any 
matter  affecting  his  Interest  or  character,  unless  in  cases  of  neces- 
sity, where,  from  the  nature  of  the  thing,  no  other  witnesses  can 
probably  have  been  present;  but  exceptions 'of*  that  sort  have 
been  established :  and  that  it  is  necessary,  and  on  that  account 
allowable,  to  examine  her  as  to  the  fact  of  her  crimmal  intercotnve 
with  another  has  been  held  by  various  judges  at  different  periods; 
for  this  is  a  fact  which  must  probably  be  within  her  own  knowledge 
and  that  of  the  adulterer  only.  And  by  a  parity  of  reasoning  it 
should  seem  that  if  she  be  admitted  as  a  witness  of  necessity  to 
speak  to  the  fact  of  the  adulterous  intercourse,  it  might  also  per> 
haps  be  competent  for  her  to  prove  that  the  adulterer  alone  fiad 
that  sort  of  intercourse  with  her,  by  which  a  child  might  be  pro- 
duced within  the  limits  of  time  which  nature  allows  for  parturition. 
Certainly,  however,  it  is  competent  for  her  to  prove  the  &ct  of  ber 
connection  with  that  person  whom  she  charges  as  being  the  red 
father  of  her  child.  And  here  the  order  is  stated  to  have  been 
made,  not  on  her  evidence  only,  but  '<  upon  the  oath  of  the  said 
'^  Mari/  Taylor^  as  otherooise  : "  it  is  true  that  it  is  not  said,  **  ai 
"  otherwise  upon  oath  ;  "  but  as  no  evidence  can  properly  be  given 
otherwise  than  upon  oath,  it  is  not  going  further  in  making  an 
intendment  to  support  this  order  than  has  been  done  in  other  cases, 
to  say  that  such  other  evidence  must  also  be  taken  to  have  been 
given  upon  oath.  Now  it  does  not  appear  to  what  particular  ftets 
the  wife  deposed,  or  what  were  proved  by  the  other  evidence: 
and  then  the  rule  l^id  down  in  Rex  v.  Bedall  applies,  that  if  there 
were  other  witnesses  besides  the  wife,  and  she  were  competent  to 
prove  any  part  of  the  case,  the  Court  will  ratend,*  in  support  of  an 
order  framed  like  the  present,  that  she  was  examined  only  as  to 
those  facts  which  she  was  competent  to  prove,  and  that  the  rest 
of  the  case  was  proved  by  the  other  evidence.  And  this  is  not 
more  than  has  been  intended  in  many  other  cases.  We  may, 
therefore,  read  the  adjudicatory  part  of  the  onier  as  made  ''apoo 
'"  examination,  &c.  of  the  premises  upon  oath,  as  well  of  the  said 
"  M.  T.f  as  otherwise."  Tlie, second  exception,  which  arose  on 
the  wording  of  the  statute  of  Eliz.  and  G.  2.  in  effect  resolves 
itself  itself  into  the  third.  For  when  the  question  is,  whether 
this  were  a  child  dorn  out  oflaxoful  matrimony,  that  is,  out  of  the 
limits  and  rights  belonging  to  that  state,  it  is  the  same  in  substance 
as  the  question  whether  it  be  a  bastard.  It  is  so  for  the*  gencrtl 
purposes  of  the  act.     The  matrimony  docs  not  cover  the  chihl  if 
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k  be  k  othr  respects  (according  to  the  rule  <^  law  applicable  to 
tbii  Aufajeok)  a  battard.    And  ftp  it  seeois  that  a  child  born  by 
(dokerous  ftntercoarse,  .is  as  much  within  the  proviaion  of  the  act  of 
<r.  2.  as  one  which  is  born  of  a  single  woman.     The  cases  of  Rex 
T.  Readings  and  Rex  ▼•  BedaU^  were  both  af^er  the  statute  of  G*  2« 
aad  yet  no  such  objection  was  taken.    It  is  a  consequence  which 
follows  of  course  from  establishing  the  bastardy  of  the  child  that 
it  vas  bom  omt  of  law/ul  matrimonyy  in  the  proper  sense  of  those 
words  as  applied  to  the  subject-matter.    This  brings  it  to  the 
third  and  principal  excaption,  that  as  it  appears  that  the  husband 
returned  within  access  of  the  wife  about  a  fortnight  before  the 
child  was  born,  he  must  be  presumed  to  be  the  father  of  it,  which 
will  throw  upon  him  the  burthen  of  its  maintenance.     As  some- 
thing has  been  said  concerning  the  novelty  o£  the  doctrine  ad- 
mitting the  proof  of  non-access  of  the  husband  living  witiitn  the 
libgdom,  in  order  to  rebut  the  presumption  of  legitimacy,  let  us 
Me  how  the  law  was  understood  to  bejn  early  periods.     In  1  Roh 
A&r.  S5S.  tit.  Bastardy  letter  Bn  it  is  said,  "  By  the  law  of  the 
**  land  no  man  can  be  a  bastard  who  is  bom  afler  marriage,  unless 
''/or  sfecial  truUter"    Therefore  in  the  very  text  of  the  rule  an 
ttception  is  introduced.    The  .first  special  matter  of  exception 
mentioned  by  RoUe  to  bastardize  the  issue,  where  the.  husband  is 
within  the  reach  of  access,  is  one  of  a  natural  impossibility, 
where  the  husband  is  within  the  age  of  puberty,  though  that 
was  00  obstacle  to  the  marriage.    There  is  a  case  m  the  year- 
hook   1  H.  6*  S.  b.,  which  goes   the  length  of  deciding  the 
iiBue  to  be  a  bastard,  where  the  husband  was  within  the  age 
of  14.     There  are  several  other   cases  mentioned  from   the 
year-books,  of  course  less  questionable,  as  the  age  in  those  cases 
was  much  less.    All  these  establish  this  principle,  that  where  the 
husband  in  the  course  of  nature  could  not  have  been  the  father  of 
his  wife's  child,  the  child  was  by  law  a  bastard.     But  Foxcr<ifi^» 
case,  p.S59.  of  the  same  book,  which  I  before  mentioned,  was  the 
ease  of  an  infirm  bedridden  man,  who  having  married  in  that  state 
12  weeks  before  the  delivery  of  his  wife,  that  was  holden  to  bas- 
tardize the  issue,  though  the  parties  were  together.  And  no  doub 
ii  thrown  on  the  principle  of  that  case  in  any  subsequent  authority, 
not  even  in  the  learned  editor's  notes  on  Co.  Lit.  244.  a.  128.  b.  &c. 
This,  therefore,  is  another  instance  of  an  exception  to  the  general 
role,  admitted  at  so  early  a  period  as  the  10  Ed.  1.,  and  founded  on 
natural  impossibility  arising  from  bodily  infirmity.     There  is  an- 
other case  in  the  \SEd.  1.,  also  mentioned  in  RoL  Abr.  (p.  356.) 
still  stronger  to  the  present  purpose ;  where  the  child  was  found 
to  be  born  1 1  days  *'  post  ultimum  tempus  legitimum  mulieribus  pa- 
''  riendi  constitutum  ;*'  and  because  of  that  fact,  ^<  et  quia  per  vere- 
*'  dictuBD  juratorum  invenitur  quod  prsdictus  Robertus  (the  bus-  * 

"  band)  non  habuit  accessum  ad  praedictam  Beatricem  per  unaiu 
'<  mense  ante  mortem  suam  per  quod-  mails  presumitur  contra  prK- 
"  dictum  Henricum  (the  issue), '  &c.  therefore  the  brother  and 
heir  of  Robert  had  judgment  to  recover  in  assize.  Even  at  that 
time,  therefore,  it  was  considered  that  the  fact  of  access  or  non- 
access  was  a  material  question  to  be  gone  into ;  and  tliat  the 
period  of  time  which  had  elapsed  between  the  non-access  and  the 
birth,  which  only  goes  to  establish  the  fiatural  impossibility  of  the 
husband  being  the  father  of  the  child,  was  proper  to  be  inquired 
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of.  And  Lord  RoUe  C.  J.,  adds  a  note  to  that  case,  tfast  dtt 
jury  found  that  the  husband  languished  of  ajever  bn^  b^on  his 
deaths  which  shows  that  the  natural  impediment  to  any  aoosM, 
arisins  from  his  languishing  of  a  fever  some  time  before  bis  deith, 
was  fdso  considered  as  an  ingredient  in  the  question  which  was 
submitted  to  the  jury.  The  rule  of  law  which  has  prevailed  ia 
(a)Bnictoii,  these  cases  is  (a),  *'  Stabitur  huic  presumptioai  donee  fMrobetor 
P*  ^'  **  <<  in  contrarium,  ut  ecce,  maritus  probatur  non  concaboiise  ali* 

'*  quamdiu  cum  uxore,  infirmitate  vel  aliA  caus^  impeditus,  velerat 
"  in  ea  invalitudine  ut  generare  non  possiL"    From  all  these  au- 
thorities I  think  this  conclusion  may  be  drawn,  that  circumstsnces 
^  which  show  a  natural  iropo88ibilit3r  that  the  husband  could  be  the 

father  of  the  child  of  which  the  wife  is  delivered,  whether  arising 
from  his  being  under  the  age  of  puberty,  or  iroin  his  kbouriog 
under  disability  occasioned  by  natural  infirmity,  or  from  the  length 
of  time  elapsed  since  his  death,  are  grounds  on  which  the  illegiti- 
macy of  the  child  may  be  founded.  And  therefore,  if  we  may  re- 
sort at  all  to  such  impediments  arising  from  the  natural  canses 
adverted  to,  we  may  adopt  other  causes  equally  potent  and  ceo- 
ducive  to  show  the  absolute  physical  impossibility  of  the  husbiwf s 
being  the  father.  I  will  not  say  the  improbability  of  his  benig 
such,  (for  upon  the  ground  of  improbability,  however  strong,  I 
should  not  venture  to  proceed).  No  person,  however,  can  raise  a 
question,  whether  a  fortnight's  access  of  the  husband,  before  the 
birth  of  a  full-grown  child,  can  constitute  in  the  course  of  natnie 
the  actual  relation  of  father  and  child.  But  it  is  said,  that  if  ve 
break  through  the  rule  insisted  upon,,  that  the  non-access  of  the 
husband  must  continue  the  whole  period  betwem  the  possible  coa- 
ception  and  delivery,  we  shall  be  ariven  to  nice  questions*  Tbst, 
however,  is  not  so ;  for  the  general  presumption  will  prevail,  ei* 
cept  a  case  of  plain  natural  impossibility  is  shown ;  and  to  establidi 
as  an  exception  a  case  of  such  extreme  impossibility  aa  the  preseat 
cannot  do  any  harm,  or  produce  any  uncertainty  in  the  law  on  tiui 
subject.  As  to  the  case  of  R^na  v.  Murrayy  relied  on  for  the 
position  contended  for,  on  which  case  alone  Rex  v.  AlberUm  fNns- 
ceeded,  tlie  ground  of  it-was  discountenanced  by  Lee  J.,  in  iZerv* 
Reading.  Without  weakening,  therefore,  any  established  caseiy 
or  any  legal  presumption,  applicable  to  the  subject,  we  may  witl|- 
out  hesitation  say,  that  a  child  bom  under  these  circumstances  is 
a  bastard.  With  respect  to  the  case  where  the  parents  have  msr- 
ried  so  recently  before  the  birth  of  the  phild  that  it  could  not  baie 
been  begotten  in  wedlock,  it  stands  upon  its  own  peculiar  groaDiL 
The  marriage  of  the  parties  is  the  criterion  adopted  by  the  law,  in 
cases  of  ante-nuptial  generation,  for  ascertainmg  the  actual  pa- 
rentage of  the  child.  For  this  purpose  it  will  not  examine  when 
the  gestation  began,  looking  only  to  the  recognition  of  ie  by  the 
husband  in  the  subsequent  act  of  Inarriage.  — Grose  J.  As  to  the 
1st  and  2d  objections  which  have  been  made,  I  shall  content  mj- 
«elf  with  referring  to  the  answers  given  to  them  by  my  Lord.  Bdt 
in  respect  to  the  third  objection,  as  we  have  been  warned  not  to 
break  in  upon  the  common  law,  without  some  rule  to  go  by,  I  shsU 
make  a  few  observations  upon  it.  It  is  said,  that  if  we  break  ia 
upon  the  old  rule  of  the  quatuor  maria^  we  must  adopt  some  other 
line,  which  will  be  difficult  to  be  drawn.  But  that  rule  has  bssn 
long  exploded  on  account  of  its  absolute  nonsense;  and  we  «dl 
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adopt  another  line,  which  has  been  marked  out  on  account  of  its 
good  aeoae.    In  every  caae  we  will  take  care,  before  we  baatard- 
iae  the  iaaue  of  a  married  woman,  that  it  ahall  be  proved  that  there 
waano  audi  acceaa  aa  could  enable  the  huaband  to  be  the  father 
of  the  child.  If  by  reaaon  of  imbecility,  or  any  peraonal  account, 
or  from  abaence  from  the  place  where  the  wife  waa,'the  huaband 
could  not  be  the  father  or  the  child,  there  ia  no  reaaon  why  it 
should  not  be  so  declared.     Here  it  ia  apparent  that  the  huaband, 
who  had  no  acceaa  to  the  wife  till  two  weeks  before  her  delivery, 
could  not  be  the  father.     And  in  aaying  so,  we  go  upon  the  sure 
sTound  of  natural  impossibility  and  good  aenae ;  rejecting  a  rule 
fouoded  in  nonsense.  —  Lawrbncs  J.  The  objections  are  reduced 
to  two.    The  firat  ia,  that  thia  order  is  naade  upon  the  evidence  of 
a  married  woman  that  her  husband  had  no  acceaa  to  her :   And 
lUx  V.  Readings  and  Rex  v.  Rooke^  have  been  relied  on.    But 
those  caaea  are  not  broken  in  upon  bv  austaining  the  present 
order,  because  it  was  made  on  other  evidence  besides,  that  of  the 
wife.    It  is  stated  to  have  been  made  on  examin^ion  of  the  wife 
OQ  oath,  OM  oiherwue  ;  by  which  I  understand  on  other  legal  proof 
beaidea  her  evidence.    But  it  is  said  that  we  can  make  no  intend- 
neot  in  support  of  this,  which  is  more  in  the  nature  of  a  conviction 
for  an  ofience  than  of  an  order.    That  however  is  not  so,  and  is 
oontrary  to  the  determination  in  Rex  v.  BedaU,  between  which 
aod  the  present  caae  there  ia  no  diatinction,  except  that  there 
the  order  was  atated  to  be  made  "  upon  examination  of  the 
*'  wife  and  other  proof  upon  oath  ;"  the  only  question  therefore 
is,  Whether  the  wocda  **  as  othermise^*   here  uaed,    must    not 
he  taken  to  mean,  other  proof  upon  oath?    for,  if  they  can, 
the  cases  are  parallel.    Though,  if  orders  can  be  made  m  any 
cases  without  oath,  which  I  do  not  know  that  they  can,  still 
this  would  be  good  as  an  order.    But  suppose  it  had  been  stated 
in  express  terms,  that  the  wife  had  given  evidence  of  the  non- 
•cceaa,  and  that  the  aame  fact  had  been  proved  by  10  other  wit- 
oeaaea,  w6  should  presume  in  the  caae  of  an  order  that  the  magia- 
tntea  had  proceeded  upon  the  evidence  of  the  other  witnesses  as  to 
that  fact.     This  case  comes  to  us  after  an  appeal  to  the  Sessions, 
aod  we  may  presume  that  if  there  had  been  no  other  evidence  of 
non-access  than  that  of  the  wife,  the  Sessions  would  not  have  con- 
finned  the  order.  Then  the  third  question  is,  Whether,  as  the  hus- 
band had  no  access  until  about  a  fortnight  before  the  birth,  a  child 
>o  bom  can  be  said  by  our  law  to  be  legitimate  ?  Now  without  going 
over  the  whole  ground  of  the  argument  again,  the  doctrine  of  the 
puUuor  maria  has  been  long  exploded ;  and  it  has  been  shown  by 
the  authorities  mentioned  by  my  Lord,  that  imbecility  from  age,  and 
natural  infirmity  from  other  causes,  have  alwayd  been  deemed  suffi- 
cient to  bastardize  the  issue ;  all  which  evidence  proceeds  upon  the 
sround  of  a  natural  impossibility  that  the  husband  should  be  the 
niUier  of  the  child :  then  whv  not  give  effect  to  any  other  matter 
which  proves  the  same  natural  impossibility  ?  It  is  said,  however,  that 
in  so  doing  we  shall  shake  a  settled  rule  of  law,  that  if  a  child  be 
bom  in  wedlock,  though  but  a  week  before  the  marriage  of  its 
jNtfents,  such  child  is  to  be  deemed  legitimate.     But  I  do  not  see^ 
Aai  the  consequence  supposed  would  follow.    By  the  civil  law,  if 
the  parents  married  any  time  before  the  birth  of  the  child,  it  was 
legitimate :  and  our  law  so  fttr  adopts  thcf  same  rule,  that  if  a  man 
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many  a  woman  who  is  with  child,  it  raises  a  presumption  that  it 
is  his  own.  —  Lord  Rolle  ffives  some  such  reason  for  the  nde ; 
and  it  seems  to  be  founded  m  good  sense  :  for  where  a  mdn  mir* 
ries  a  woman  whom  he  knows  to  be  in  this  situation*  he  oitj  be 
considered  as  acknowledging  by  a  most  solemn  act  that  the  child 
is  his.  —  Le  Blanc  J.  As  to  the  first  objection,  I  think  itrooBtbe 
taken  that  the  wife  was  exaihined  to  prove  the  fact  of  the  hod* 
access  of  her  husband  within  the  time  nientionedy  as  well  as  die 
other  witnesses  ;  for  the  particular  facts  proved  by  her  and  other 
witnesses,  or  by  her  alone,  are  given  in  detached  sentences.  And 
then  the  question  is  brought  to  this,  Whether  an  order  of  fitiatioD, 
where  the  wife  and  other  witnesses  were  examined  to  prove  the 
non*access  of  the  husband,  can  be  supported  ?  To  that  the  case  of 
Rex  v.  Bedall  is  in  point :  for  there  the  wife,  as  well  as  other  wit- 
nesses, were  examined  to  prove  that  fact,  ^which  I  think  appears 
as  plainly  here  from  the  statement  of  the  case),  and  yet  the  order 
was  holden  to  be  good.    I  consider  that  case,  therefore,  as  as 
authority  to  this  point.     And  it  is  more  peculiarly  fit  to  make  the 
intendment,  that  the  fact  was  proved  by  the  other  witnesses  ai 
well  as  by  the  wife,  in  a  case  like  the  present,  where  an  appeal 
lies  to  the  Sessions  from  the  original  oraer  of  the  justices,  where 
the  appeal  has  been  heard,  and  where  the  objection  might  have 
been  taken  on  the  evidence  that  no  other  than  the  wife  had  proved 
the  non-access,  and  where,  notwithstanding  it  is  stated  that  that 
fact,  amongst  others,  was  proved  by  the  wife  as  otherwises  under- 
standing, as  I  do,   these  latter  words  to  mean  other  competent 
proof.     The  second  objection  has  been  properly  abandoned ;  be- 
cause it  comes  in  effect  to  this  question,  Wnether  a  child  proved 
to  be  a  bastard  be  not  the  same  for  the  purpose  of  these  acts  of 
parliament,  as  a  child  bom  out  qfmtHrimonyy  or  bom  of  a  sin^ 
ivoman  f  To  be  sure,  they  must  be  considered  as  the  same  thi^. 
As  to  the  third  objection,  the  question  will  be.  Whether  the  chiM 
of  a  woman,  whose  husband  is  proved  to  have  had  no  access  to  her 
till  a  fortnight  before  her  delivery,  can  in  law  be  considered  is 
illegitimate  ?    And  our  attention  has  been  called  to  cases  where  a 
child  born  within  a  short  time  after  the  marriage  of  the  parents  is» 
by  the  rule  of  law,  considered  to  be  legitimate.    That  is  a  rule  of 
law  not  to  be  broken  in  upon,  except  as  in  other  cases,  one  of 
which  has  been  mentionea,  by  proof  of  natural  imbecility,  which 
showed  that  the  husband  coula  not  have  been  the  father  of  the 
child.    But  in  order  to  make  the  cases  the  same,  it  must  be  sup- 
posed that  the  adultery  of  the  wife  in  the  absence  of  her  husband^ 
who  only  returns  to  her  just  before  her  delivery,  is  aashnilated  ia 
law  to  the  case  of  a  man's  marriage  with  a  pregnant  woman  re- 
cently before  the  birth  of  the  child,  where  tlie  very  act  of  marriage 
in  such  a  situation  is  an  acknowledgment  by  him  that  he  is  the 
father  of  the  child  with  which  the  womftn  »  pregnant.     But  there 
is  no  analogy  between  the  two  cases.    It  comies  then  to  a  case  of 
non-access  for  a  year  and  a  half,  excepting  the  last  14  days  before 
delivery.    The  rule  of  law  was  formerly  very  strict  in  favour  of 
the  legrtimacy  of  children  born  of  a  married  woman  whose  husbisd 
was  within  the  four  seas ;  but  that  has  been  long  broken  in  apoa. 
Afterwards,  the  rule  was  brought  to  this,  that  where  there  was  as 
impossibility  that  the  husband  couM  have  had  access  to  bis  wife^ 
and  have  been  the  father  of  the  child,  there  it  shraid  be 
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ilie^ovLte:    And  in  Goodrigktv.  Saul  (a),  the  Court  held  that  (a)^fiiff,pl.506. 
there  was  no  necessity  to  prove  the  impossibih'ty  of  access,  if  the 
other  circumstances  of  the  case  went  strongly  to  rebut  the  pre- 
lumption  of  access.     The  cases  of  Regina  v.  Murrain  and  Rex  v. 
Alberiotty  were  rather  cited  for  the  sake  of  expressions  thrown  out 
by  some  of  the  judges  in  giving  their  opinions,  than  for  the  deter- 
mioation  of  the  Court :  for  the  points  in  judgment  did  not  require 
the  support  of  the  doctrine  advanced,  that  there  must  be  non- 
access  during  the  whole  period  of  the  wife's  pregnancy  in  order  to 
bastardize  the  issue.     But  where  it  can  be  demonstrated  to  be 
absolutely  impossible,  in  the  course  of  nature,  that  the  husband 
could  be  tlie  father  of  the  child,  it  does  not  break  in  upon  the  rea- 
son of  the  current  of  authorities,  to  say  that  the  issue  is  illegiti- 
mate. If  it  do  not  appear  but  what  he  might  have  been  the  father, 
the  presumption  of  law  still  holds  in  favour  of  the  legitimacy  ;  but 
if,  as  in  this  case,  it'  be  proved  to  be  impossible  that  he  should  have 
been  the  father,  then,  within  the  principle  of  the  modern  cases, 
there  is  nothing  to  prevent  us  from  coming  to  that  conclusion.  — * 
Order  confirmed. 

509.  Rex  v.  Twyningy    //.  T.   49  G.  S.   QB.Sf  A.  386.  —  Re-  TTm?  lai^  always 
raoval  of  M.  B.  wife  of  F.  B.  and  her  two  children,  from  M.  to  T.  pr»unies 
Order  confirmed,   subject,  &c.  —  About  seven  years   ago,   the  ■^n»**h««>ni- 
paupor,  M,  B.y  intermarried  with   one  R,   JV*,   who  soon  went  OT'DawTiuid 
abioad  and  has  not  been  since  heard  of.    In  a  little  more  than  therefore,  where 
12  months   afler  his  departure,    she  being  then  settled  in    7*.,  a  woman  twelve 
intermarried  with  F.  B ,  with  whom  she  has  cohabited  from  the  "ontha  after 
time  of  such  marriage  to  the  present  period,  and  by  whom  she  had  u*^' j  "* ''{JIti 
the  two  children  mentioned  in  the  order,  one  born  in  Texvkesburvt  and  ^teu^  of  mar- 
the  o:her  in  fV,  On  the  part  of  the  appellants  it  was  contended,  that  ried  a  Beoond 
the  respondents  ought  further  to  have  proved  the  death  of  R,  Wi,  husband,  and 
prior  to  the  marriage  with  F.  B.^  and  that  in  the  absence  of  such  ^f^  children  by 
proof,  the  presumption  of  law  was,  that  he  was  then  alive,  and  '*'™  *  ^^^^  ^ 
that  consequently  the  children  must  be  considered  as  illegitimate,  ^^^a  did 
and  therefore  the  order  as  to  them  ought  to  be  set  aside.     The  right  in  presum. 
Sessions  thought  the  burthen  of  proof  lay  upon  the  appellants  to  ing  primA facie, 
show  that  R.  fV,  was  alive  at  the  time  of  the  second  order.     The  *!«'  ^^  *™* 


husband  was 


cases  of  miliams  v.  The  East  India  Company,  (b)      Doe  v.  Jes-  ^e^at  t^  U 


time 


*ort.  (c)     Hopewell  v.  De  Pinna,  {d)      Rex  v.  Hawkins  (e)y  and  of  the  second 
Wilson  v.  Hodges  {g),  were  cited.  —  Bayley  J.     It  is  not  neces-  marriage,  and 
sary  for  the  Court  in  this  case  to  impugn  the  authority  of  the  that  it  was  in- 
cases which  have  been  cited,  nor  to  vary  the  ordinary  presumption  cumbent  on  the 
which  exists  both  in  civil  and  criminal  cases ;  for  this  is  a  case  of  ^^^^^^^^^ 
conflicting  presumptions,  and  the  question  is,  which  is  to  prevail.  marrL^^^togive 
The  law  presumes  the  continuation  of  life,  but  it  also  presumes  some  proof  that 
against  the  commission  of  crimes,  and  that  even  in  civil  cases,  tlie  first  hus< 
until  the  contrary  be  proved.     The  case  of  fVilliams  v.  The  East  ^J^^  ^"»  *«" 
India  Company  decided  that  the  onus  probandi  lay  in  such  cases  ^^^' 
on  the  opposite  side.     For  there,  in  an  ordinary  case,  it  would  (*)s  East,  192. 
have  been  the  duty  of  the  defendants  to  have  proved  the  notice  ;  (c)  6  East,  so.  ■ 
but  the  Court  held,  that  inasmuch  as  the  delivery  of  the  com-  (d)  2  Campb. 
bustible  matter  without  notice,  would  have  been  a  crime  in  the  its. 
party  delivering  it,  it  became  necessary  for  the  plaintiff  to  prove  («)  lOEa8t,2ll. 
that  no  such  notice  had  been  given.     And  in  Rex  v.  HatokinSf  (5)2East,3l2. 
where  the  objection  was,  that  the  defendant  had  not  taken  the 
sacrament  within  the  year,  and  it  was  said  in  answer,  non  constat 
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that  the  other  parly  had  not  equally  omitted*  to  do  flb,  the  Govt 
heldy  that  the  presumption  was^  that  he  had  conformed  to  the  hr« 
The  cases  cited  only  show  when  the  presumption  of  life  ttees^ 
even  where  there  is  no* conflicting  presumption.    The  facts  of  tfab 
c^se  are,  that  there  is  a  marriage  of  the  pauper  with  F.  B*,  wbidi 
IB  prima  Jacie  valid;  but  the  year  before  tliat  took  place^  shews 
the  wife  of  R,  W>f  and  if  he  was  alive  at  the  time  of  the  second 
niarriage,  it  was  illegal,  and  she  was  guilty  of  bigamy.    Bat  ire 
we  to  presume  that  fV.  was  then  alive  ?    If  the  pauper  had  been 
indicted  for  bigamy*  it  would  clearly  not  be  sufficient.    In  thot 
case  JV»  must  have  been  proved  to  have  been  alive  at  the  time  of 
the  second  marriage.  It  is  contended  that  his  death  ought  to  have 
been  proved ;  but  the  answer  is,  that  the  presumption  of  lav  it, 
that  he  was  not  alive,  when  the  consequence  of  his  being  so  iiy 
that  another  person  has  committed  a  criminal  act*     I  think,  there* 
fore,  that  the  Sessions  decided  right  in  holding  the  second  mar- 
riage to  have  been  valid,  unless  proof  had  been  given  that  the  fint 
husband  was  alive  at  the  time.  —  Best  J.    I  am  also  of  opinion 
that  the  Sessions  have  decided  correctly  in  this  case.     They  had 
a  right  to  presume  that  the  pauper  had  not  committed  a  crinC) 
and  if  so,  the  second  marriage  would  be  valid,  unless  proof  had 
been  given  of  the  first  husband  being  then  alive.     The  cases  cited 
arc  very  distinguishable ;  they  only  decide  that  seven  yean  afber 
a  person  has  been  last  heard  of,  you  are  in  all  cases  to  presiioie 
his  death.     But  they  do  not  show,  that  where  conflicting  |»e- 
sumptions  exist,  you  may  not  presume  the  death  at  an  earlier 
period.     Now,  those  conflicting  presumptions  exist  here,  and  I 
think  the  Sessions  were  warranted  in  presuming  the  death  of  the 
first  husband,  on  the  ground  that  they  would  not  presume  that  the 
woman  bad  committed  bigamy.      I  think,  therefore,  that  their 
order  was  right.'—  Order  of  Sessions  confirmed. 

III.  The  Duly  and  AtUhorUy  of  the  Parish-officers*  (a) 

The  paridi^f-  510.  Twining  v.  Teto&sburvj  Gloucester  Assizes,  8  Car*  1.  2  B«te. 
^^"JJ*'???.*.  349.  —  A  servant-maid  dwelling  in  Twining  was  there  got  with 
born  murt  "  child,  and  she  being;  near  the  time  of  her  defivery,  by  practice  was 
maintain  it,  e&-  conveyed  out  of  the  parish  of  Twining  unto  an  outhouse,  a  hovel 
cept  the  birth  in  of  one  E,  B^  an  inhabitant  in  Twining^  the  which  hovel  was  near 
auch  parish  was  'JCwiningt  but  within  the  parish  of  Tewksbury,  being  the  outermoet 
f*"^!*"**  a^-  confines  of  it,  and  there  the  child  was  bom.  The  parish  of  Twinifg 
siK^  wisest  *"  afterwards  gave  relief  to  the  mother,  and  the  minister  of  TtBitihig 
shall  be  main-  christened  the  child.  When  the  mother  was  able  to  remove,  the 
tained  by  the  parish  of  Twining  received  her  and  her  child,  and  gave  relief  to 
parish  where  her  for  two  years.  The  mother  afterwards  falling  sick,  the  parish 
J^f^^*^,  of  Twining  sent  her  and  her  child  to  L,j  in  uic  county  of  Iff 
if^  wWdi  where  the  mother  died.  The  parish  of  L.-  sent  the  child  to 
sliewassofrau-  Twining,  and  the  overseers  of  Twining  sent  it,  being  under  tiie 
duJeutly  sent,      age  of  three  years,  to  Tewksbury,  within  which  parish  the  child 

was  bom,  and  Tewksbury  sent  the  child  back  again  to  Twining* 
The  question  was.  Which  of  these  two  parishes  were  bound  in  lav 
to  provide  for  and  maintain  this  bastard-child  ?  —  Sir  William 
Jokes  J.  Legally  and  regularly,  all  bastard-children  are  to  be  kept 
•  by,  the  parish  where  they  are  born,  provided  no  practice  be  ina« 

(a)  See  further.  ywK,  *<  Bond  and  Security;" 
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ne  of  to  have  Ihe  child  there  born ;  but  if  any  such  practice  be 
pro?ed,  then  this  rule  fiuU,  and  the  child  is  to  be  kept  and  pro- 
vided for  by  the  parish  where  the  mother  dv^elt,  and  where  she 
WIS  ffot  with  child ;  and  which  had  used  this  practice  to  have  the 
child  bom  in  another  parish.  —  This  practice  being  very  appareai  ' 
it  the  present  case»  the  Court  ordered  that  the  child  should  be 
nunntaiiied  by  the  parish  of  Twining. 

511.  Richards V.  Hodgcif  T.  T.  ^Car.2.  ^  SaundfS^^E.'astd  Hm fartthsiA- 
&  being  churchwardens,  brought  an  action  against  H.,  on  his  cm  cannot  in- 
bond  in  the  osoal  form  to  indemnify  the  parish  in  the  case  of  a  ?||f  ."P"*,™*^ 
bastard-child.  The  defendant  pleaded  non  damnificatus^  genendly.  ehild||f/S^^ 
The  plaintil&  replied,  that  neither  the  defendant,  nor  any  other,  tative  fittber  ofl 
for  the  space  of  one  month  after  making  of  the  bond,  did  provide  few  to  prvnim 
aoy  maintenance  for  the  child;  by  reason  whereof  the  parishioners,  fo^'t- 

to  prevent  the  said  child's  perishing  by  hunger  and  cold,  were  ^^  ^Jlt?'**' 
ftreed  for  all  the  time  aforesaid  to  pay,  and  have  paid,  4«.  for  the  ^  ^J^  ^12, 
mainteDance  and  nourishment  of  the  said  child.     To  which  the 
defendant  rejoined,  that  he  would  have  nourished  the  said  child 
St  his  proper  costs  and  charges  for  all  the  time  aforesaid,  and 
offered  so  to  do,  as  well  to  the  plaintifis  as  to  other  the  parish- 
ioneiB;  but  they  refused  to  permit  him,  and  against  the  will  of  the  if  the  poriA- 
defendant  put  the  said  child  to  nurse,  and  paid  the  said  4«. :  upon  officen  bring  an 
which  rejoinder,  the  plaintiffs  demurred  in  law.  —  And  by  the  •c*»n  <»  •  &«- 
Court,  the  rejoinder  is  not  good,  because  it  is  a  departure  from  JSlSii^r*'  ^ 
the  first  plea  in  bar ;  for  the  defendant  in  his  plea  says,  that  the  p|^^  ^  2be 
porishioners  were  not  damnified :  and  when  the  plaintiffs  by  their  damMeatkm 
replication  show  how  they  were  damnified,  there  the  defendant  waa<?tbdr 
cannot  rejoin  that  this  damnification  was  of  their  own  wrong,  as  ^^'>  vn»g-    ' 
here  he  hath  done;  but  he  ought  to  have  pleaded  that  at  first  in 
his  plea  in  the  bar.     And  though  it  was  urged  for  the  defendant 
that  this  was  no  damnification  at  all,  because  it  was  the  voluntary 
act  of  the  parish  to  put  the  child  to  nurse  when  the  defendant 
himself  ofiered  to  maintain  it,  and  that  they  ought  not  to  take  ad- 
vantage of  their  own  wrong,  yet  it  was  not  allowed.    For  the 
Court  held  clearly,  that  the  rejoinder  was  a  departure ;  and  for 
that  reason  it  was  adjudged  for  the  plaintiffs. 

512.  Shennanburt^  y.  Bdney^  2\  T.5JV.&M.  CarM.  279.  — A  The  pBrjeli.ofB. 
poor  man,  who  was  lawfully  settled  in  the  parish  of  B.,  married  a  cen  cannot  re- 
voman  who  was  an  inhabitant  of  the  parish  of  S.9  who  at  that  time  ™?^^  ^^*^i!^ 
had  three  children  living,  all  under  the  age  of  seven  years^  and  ^pJl^rf,^^ 
maintained  by  the  parish  of  S.  at  the  weekly  allowance  of  3«.  theyare main- 
Afler  this  marriage,  the  mother  and  her  three  children  were  sent  tained  to  the 

to  the  parish  of  ^.,  where  her  husband  was  settled.    Hereupon  parish  where 
the  justices,  upon  the  complaint  of  the  parish-officers  of  J5.,  made  *^*'  "2?*" 
an  order,  that  the  parishioners  of  S.  should  continue  to  pay  the  8*.  ^JnTasettle- 
ptr  week  towards  the  maintenance  of  the  children ;  which  order  ^^nt  by  mar- 
was  confirmed  upon  an  appeal.    And  being  removed  into  B,  R,,  riage.  —  S.  C. 
it  was  now  moved  to  quash  it,  because  the  justices  had  no  power  Comb.  aos. 
to  make  an  order  for  such  payment  towards  the  maintenance  of 
the  children  now  they  dwelt  in  another  parish. —  Sed  per  Curiam: 
llie  marriage  of  the  mother  into  the  parish  of  B.  shall  not  settle 
the  children  there,  unless  they  were  nurse-children 9  for  such  must 
go  with  the  mother.    But  it  was  doubted,  whether  these  children, 
being  under  seven  years  old,  shall  be  reputed  to  be  nurse-children. 
Then  it  was  objected,  that  it  did  not  appear  in  this  case,  but  that 
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toe  ftiilier4n»]aw  was  of  sufficient  abiUly  to  maintain  tbese  cbUdieiv 
-«-  To  which  it  was  answered  by  G.  Eybb  J,,  tha(  wheie  the  reU- 
tions  are  ohUged  to  maintain  their  poor  trieads^  such  poor  pe^ 
shall  not  he  removed  oiit  of  their  own  parish  where  they  sre  let- 
tled,  unto  that  parish  where  their  relations  live;  for  bj  diat 
means,  upon  the  death  of  such  relations,  the  parish  where  ihej 
lived  may  become  chargeable,  which  ought  not  to  he,  and  there- 
fore the  poor  person  shall  continue  in  bis  own  parish,  sod  his 
relations  shall  maintain  him  there.  —  £t  psr  Cdai^bi  ;  This  esse  ii 
within  the  equity  of  the  statute  for  the  relief  of  the  poor ;  and 
there  is  no  reason  that  S,  should  be  discharged  of  the  children  by 
their  mother's  marriage. 
Tbapiitathw  513.  Rei:  v.  Comfort,  H.  T.  15  G.  2.  MSS.  — The  defeodaiit 

Sj"  M^/*"**  married  a  natural  daughter  of  one  B^  who  was  but  15  yesn 
xu^nd^  S*io  ®^^  •  "*^  ^®  question  was,  Whether,  as  she  was  his  n^unl 
the  oBtJuA  daughter,  this  case  was  within  the  4r&5P.  &Af.  c.  8«?  It  appesred 
education  of  it,  he  was  a  distant  relation,  went  to  her  father's  house  upon  a  viiit, 
and  therefore  it  and  was  entertained  there,  and  made  his  addresses  to  the  ladj, 
oinnot  betaken  ^qj  the  encouragement  in  the  affair  first  arose  from  her.  Ad  in- 
^m  biB  cus-  formation  was  moved  for  against  the  husband  and  several  other 
S  C  f  Sir  persons  concerned  in  this  transaction.  —  Chief  Justjcb.  Tbe 
1102.  foundation  of  this  application  I  take  to  have  been  a  contrivsace 

for  the  defendant  to  do  an  unlawful  act,  viz.  to  take  awaj  tbii 
young  lady,  who  appears  to  b^  under  16,  out  oii  the  posseasioD  of 
a  person  having  by  lawful  means  the  government  and  education  of 
her,  without  his  consent ;  which  by  the  statute  is  declared  to  be 
unlawful.  If  there  appears  a  reasonable  satisfaction  that  they  have 
done  so,  it  will  subject  them  to  an  information;  and  it  is  not  necei- 
sary  in  this  case  for  the  Court  to  *  give  any  judgment  upon  the 
&ct,  whether  legitimate  or  not :  neither  is  that  the  point  in  the 
act,  but  the  taking  her  from  the  possession  of  a  person  having  by 
lawful  means  the  government  of  her ;  and,  therefore,  whether  thii 
taking  was  by  device  of  his  own  or  the  schemes  of  the  lady  will 
make  no  di£Perence.  As  thb  is  for  a  conspiracy  and  coofederacj* 
if  there  is  a  reasonable  satis&ction  that  the  other  defendants  hsd 
any  knowledge  of  the  affitir,  that  will  be  sufficient  to  join  them  \n 
the -information ;  lam,  therefore,  for  granting  the  informatioo.-* 
Ch APPLE  J.  If  it  had  rested  singly  on  the  second  section  of  the 
act,  I  should  have  had  some  difficulty ;  but  it  is  plain  from  the 
second  and  third  sections  together  that  they  intended  to  take  is 
different  cases :  the  second  section  is,  *'  That  no  person  (jgeae- 
*<  rally)  shall  take  away  out  of  or  from  the  possession  of  the  father, 
'*  or  person  appointed  by  the  father,  by  his  will  or  otherwise,  to 
**  have  the  care  of  her ;''  but  the  third  section  is,  ''  That  no  person 
«  above  14  shall  take  away  a  person  from  the  possession  of  the 
^  father  or  mother,  or  other  person  having  by  lawful  means  the 
^*  care  of  her :"  so  that  these  cases  are  quite  distinct;  and  whether 
she  be  legitimate  or  not,  makes  no  diHerence  on  the  third  section. 
-—  Wright  J.  The  third  section  takes  in  this  case :  and  whether 
legitimate  or  not,  makes  no  difference :  tlie  putative  father  of  s 
natural  child  has  a  natural  right  to  the  care  and  education  of  it; 
and  it  is  an  act  of  humanity  in  him  to  do  so ;  he  has  therefore  the 
care  of  it  by  lawful  means,  and  the  taking  her  from  his  possessioo 
is  an  offence  within  the  act.  —  Information  was  granted. 
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514.  Nenland  t.  Oitnan,  T*  T.  27  G.  2.  M-8S.  —  Debt  upon  a  The  putative 
bond  with  condition  to  indemnify  and  save  hannless  the  parish  ^tber  of  a  bas- 
from  a  bastardrchUd.    Plea,  that  the  defendant  had  maintained  ^  ^^  "»7 
the  ttroe  child  to  a  certain  day,  that  is  to  say,  to  the  27th  of  Odo-  ^^  ^^^^ 
her  last;  tad  that  then  he  offered  to  take  the  said  child  to  maintain,  maintiaDhim 
irhicb  they  refused;  and  that  if  the  churchwardens,  or  any  of  himielf. 
them,  have  been  damnified,  it  is  of  their  own  wrong.    Replication,   But  see  Mr.  j. 
tbst  for  three  weeks  from  and  after  the  said  27th  day  of  (kiober,  ^<»^»  obsenr- 
the  defendant  did  not  provide  nourishment  for  the  child,  but  ^^j^*^  •"^ 
isiled ;  and  by  reason  thereof  the  plaintiffe,  after  the  three  weeks,  Sb  C.  Saver  93. 
expended  9s,  for  the  maintenance  of  the  child,  and  so  were  dam* 
nified.     Demurrer :  and  joinder  in  demurrer.     The  question  of 
lew  is,  Whether  a  putative  father  may  take  a  bastard-chikl  into  his 
own  custody  to  maintain  it  ?  or,  "Wliether  the  parish  shall  have 
the  care  of  it?   And  the  case  of  Richards  v*  Hodges  (a)  was  men-'  (a)Jru«;j^l5ii, 
(toned,  wlierein  the  Court  held  this  to  be  a  good  plea.     In  Bur* 
lodh  case(^)  it  ts  held,  that  the  father  may  maintain  the  child  (6)  Poj<,p].565. 
himself:  in  Shermans  case (<;),  that  the  justices  can  only  make  an   {c)F09i, pl.55$. 
order  to  maintain  so  long  as  the  child  shall  be  chargeable.  —  Lab 
C.J.  The  right  way  is  to  make  the  order  "so  long  as  the  child 
"shall  be  chargeable  :*'  it  is  not  to  be  limited  to  any  certain  time ; 
dod  the  reason  given  in  all  these  cases  is,  that  the  father  or  mother 
may  take  it  before  the  time.    Tlie  intention  of  the  18  Eliz.  c.  3. 
was  to  provide  for  the  bastard,  and  at  the  same  time  to  indemnify 
the  parish ;  and  the  law  could  never  think  of  taking  the  care  and 
edacation  of  children  from  their  parents ;  nor  could  this  enter  into 
(he  mind  of  any  judge.     Nourishing  and  maintaining  certainly  an* 
gwers  education.     It  hath  been  objected,  that  the  excuse  is  colla- 
teral: I  am  not  of  that  opinion ;  for  all  the  inhabitants  are  parties, 
and  the  overseers  are  but  trustees  for  them.     It  seems  a  suiicient 
excase,  and  there  is  no  answer  on  the  part  of  the  plaintiff  to  it :  no 
objection  has  ever  been  thought  o£  to  pleas  of  this  kind.  ~=- Wright 
J*  In  the  case  in  Saunders  (d),  it  seems  to  have  been  admitted,  that  c^)  Richard  v, 
if  this  had  been  pleaded  in  the  first  instance  it  would  have  been  Hodges,  ante, 
good.    I  never  did  hear  before,  that  the  care  of  the  child  devolved  pl.5ii. 
upon  the  parish,  where  there  was  any  person  to  take  care  of  it : 
they  are  obliged  to  maintain  the  child  where  it  is  in  danger  of 
starving,  ^e)     This  Court  has  constantly  held,  by  quashing  the  /^^  yj^c  g^iy, 
orders  made  in  the  manner  above-mentioned,  that  the  father  has  v.  Bryant,  post^ 
a  right  to  take  the  child  away.     This  is  not  a  collateral  excuse,  pK  516. 
but  such  a  one  as  will  save  the  penalty ;  and  I  cannot  see  that  the 
j^rish  has  any  sort  of  right  or  interest  in  thd  child.  —  Dknisok  J. 
The  material  objection  taken  to  this  plea  is^  Whether  or  no  the 
putative  father  of  a  bastard-child  can,  by  the  law  of  En^land^  take 
nie  bastard'chfld  from  the  parish  ?  I  never  did  hear  this  doubted 
before ;  and  I  think,  that  the  notion  that  he  cannot  is  not  to  be 
countenanced  nor  encouraged.     The  law  does  not  suppose  that  a 
man  will  not  maintain  his  own  child.     It  is  said,  the  next  heir  is 
not  to  be  trusted  with  the  guardianship :  I  am  sorry  that  was  ever 
introduced  into  the  law  of  England.     It  is  an  injurious  notion  of 
(he  people  of  England:  it  may  rather  be  supposed  that  the  parish* 
officers  will  be  cruel  to  the  child  than  the  father.     All  the  cases 
admit  tacitly  that  the  father  hath  such  power ;  and  some  of  them 
say  so  expressly ;  and  I  am  very  well  satisfied  thmt  the  law  is  so. 
Inhabitants,  churchwardens,  overseers,  arc  all  tlie  same,  and  every 
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part  and  condition  is^anbwered.  .  I  have  known  tliia  plea  fecj  often 
pleaded :  and  that  case  in  Saunders  is  the  rule.  —  Fostu  J.  Im 
not  so  clear  in  these  points.  1  think  the  care  of  educating  bailvd^ 
children  is  not  to  be  considered  as  a  burden  to  the  parish ;  but  si 
a  trusty  and  that  it  should  not  be  so  easy  for  lathers  to  take  ibem 
out  of  their  care  and  custody,  (a)  The  statute  is  express,  that  the 
justices  shall  order  the  father  to  contribute  to  the  parish  for  the 
maintenance  of  the  child.  Though  it  is  not  to  be  supposed  thai 
the  fathers  will  destroy  their  bastard-chiidren,  yet  they  may  look 
upon  them  as  a  burden  and  a  shame,  and  therefore  either  neglect 
them  or  put  them  into  improper  hands.    The  resolutioos  asd 

(a)  Rex  V.    Soper,  £.  T.     33  6.3.  circumstanGes  oftbe  birth  of  the  cfafld, 

5T.  R.  278.  —  A  child  of  diree  yttn  and  the  subsequent  events  ellnidiiig  Ae 

of  age  being  brought  up  at  the  instance  tracing  of  it  into  the  yummkn  tt  At 

of  her  mother,  on  an  kabeoM  eorputt  by  defendants ;    Aom  which  it  appMn' 

the*putatiTe  &ther,  on  whom  an  order  that  the  child  was  bom  and  sooasAir 

of  filiation  had  been  made,  and  who  had  baptised   in  November  180S ;  tint  is 

obtained  the  possession  of  the  child  by  August  1 805,  the  defendants  obtihMd 

fVaud.  —  Burrough  objected  to  the  child  possession  of  it  by  stratagem  sad  pfv- 

beiDg  restored  to  the  mother,  on  the  tenoe ;  bat  soon  «ifter  retomed  it  taAi 

gnmnd  that,  as  the  child  had  been  ad^  mother  from  whom  it  wu  ^^  tAm 

judged  to  be.  the  child  of  Soper,  he  had  by  for^e  by  Mrs.  Hopkua  and  two  mI- 

a  right  to  the  custody  of  her.  •—  But  diers  in  January  1806.  —Lord  &af 

L<)rd  Kenyoft  C.  J.  said,  that  the  pu-  borough  C.  J.  had  some  doubt  apon  the 

tative  Ihtfaer  had  no  right  to  the  custody  opening  of  the  case  whether  the  OMDt 

of  the  child;  and  she  was  accordingly  re-  eould  interfere  on  behalf  tif  the  andiir 

stored  to  the  mother.  Soin  Rezo.Mose*  of  an  il^gitimaie  child,  who  bsd  a» 

ley,  H.  38  G.  3.  it  was  decided  that  if  the  legal  right  to  the  person  of  the  diM; 

putative  father  of  a  bastard  child  obtain  and  the  questioa  of  the  guardian^ 

possession  of  it  by  fraud  orfarce,  the  belonging  to  another  Ibrum,  widi  vbkh 

Court  will  order  it  to  be  restored  on  die  tliia  Court  ccmld  not  inteffiere;  dndthi 

application  of  its  mother ;  but  if  he  has  child  not  being  of  ao  i^^etooonpiiia  la 

the  custody  of  it  ^Siir^,  <<  I  do  not  itself  of  any  h^ieatvaint  on  tupsNS. 

know,"  says  Lord  Kemfon,  *<  that  this  He  therefore  desired  tlie  matter  lol» 

'<  Court  would  take  it  away  from  him,'*  mentioned  again  on  this  day,  wbeo  Ae 

5  East,  244.  notis;  and  in  the  case  of  Court  would  have  had  an  opportonicj 

Rex  r.  Be  Mannerille,  £•  T.  44  6. 3.  of  looking  into  the  case  of  Dr.  jM^'s 

it  was  determined  that  the.  fiither  of  a  child.     Accofdingly  on  that  di^i  Ite 

legitimate  child  ia  entitled  to  the  custody  matter  being  again  ipentionedy  sad  Ike 

of  it,  though  an  infant  at  the  breast  of  sulxtance  of  the  affidavits  fully  ftaltd; 

its  mother,  if  such  custody  is  not  likely  —  Lord  EUenborough  C.  J.  said:    It 

to  be  ii\juTiout  to  the  health  or  liberty  of  appears  that  the  mother  of  the  diBd, » 

the  child,  5  East.  221. ;  and  the  Court  called,  had  it  in  her  quiet  jiuuuiiriiai 

of  Chancery  will,  under  drcumstanoes,  under  her  own  care  and  proieclifl% 

prevent  the  fiitber  from  removing  the  during  the  period  of  nurture,    1^ 

child  out  of  the  jurisdttion  of  the  Court,  she  was  Brst  divested  of  herpossoMB 

De  Mannville  v.  De  Mannvillc,  10  Ve-  by  stratagem,  and  after  her  lecoverisg 

zey,jun.  53  to  66,      But  the  mother  it  again  was  afterwards  dispossessed^ 

of  an  infant  illegitimate  child  is  entitled  it  by  force.     In  such  a  case  eveiy  tM^ 

to  the  custody  of  the  child  in  preference  is  to  be  presumed  in  her  £sfour.  With* 

to  the  father,  though  from  his  circum-  out  toudiing,  therefore,  the  qiieiliaiei 

stances  he  may  be  better  able  to  educate  guardianship,  we  think  that  this  m  a 

it.     Ex  parte  Ann  Keen,  Bos.  &  Pull,  proper  occasion  for  the  Court,  bynNsn* 

N.  S.  148.      Rex  V.    Hopkins,  T.  T.  of  this  remedial  writ,  to  restore  the  cMe 

46  G.  3.  7  East,  579.  —  Garrow  moved  to  the  same  quiet  custody  io  ^*''*  * 

on  behalf  of  the  mother  of  an  in^t  was  before  the  transactions  hspp^ 

bastard  child,  for  a  writ  of  Aa6Mscor7n»  which  arc  the  subject  of  compliiy- 

directed  to  the  defendants  who  had  gotten  leaving  to  the  proper  forum  the  ^^om» 

possession  of  the  child,  to  bring  it  be-  of  any  quesUon  touching  the  ^8^JJ^ 

fore  the  Court,  in  order  that  it  might  be  custody  and  guardianship  of  this  ^' 

restored  to  her.     The  affidavits,  whidi  with  ^hirh  wv  do  not  meddie.^wr« 

were  very  long,  stated  minutely  all  the  granted. 
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ordeiB  of  justices  of  the  peace  have  been  grounded  upon  this,  not 
ibr  requRii^  security  tili  the  child  come  to  a  certain  age,  but  be-- 
csme  the  order  intetided  the  age  too  fiir ;  therefore  I  am.  not  so. 
detr.  The  case  in  Saunders  was  only  his  own  opiR|on«— Judg- 
ment for  the  defendant,  unless  desired  to  be  argued  again  this 
tenn. 

515.  Rex  y.  Hendingion,   H.T.  17  G.S.  CaW.  6.  — The  case  BMiwdlmng 
found,  that  E.  G«y  and  Maty  her  daughter,  a  bastard  born  at  H^  J^^  ^  "^^J*' 
went  under  a  certificate  from  H-,  dated  July  11,  1772,  to  reside  Sl^^diiS! 
in  Z). ;  and  that  during  her  residence  under  that  certificate  £•  was  ent  wttlement, 
delivered  of  A.  and  JV.^  two  other  bastard  children.    That  on  the  must  be  nuuD. 
Uih  of  September  1775,  D.,  by  an  order  of  two  justices,  removed  tM«»ed.by  the   , 
£.  the  mother  and  her  daughter  3f.  to  H.;  and  that  E.  the  mother  (^"^ej"* 
amed  with  her  A.  and  ^.,  her  two  other  children,  though  not 
nmed  in  tlie  order  of  removal,  as  nurse  children  to  2>.  — •  Da  vbn^ 
POET  said,  that  the  natural  and  legal  right  of  a  parent  to  take 
children  under  the  age  of  nurture,  wherever  they  might  be  settled, 
along  with   her   wherever  she   might  go,    was  unquestionable* 
That  as  to  the  question  before  the  Court,  which  was.  By  what 
psrish  such  children  during  such  residence  were  to  be  maintained? 
the  cases  of  Wang  ford  v.  Brandon  (a),  Rex  v.  ;S^.  Giles^n^the-  (a)  Ctrth.  449. 
Fidds  (6)9  and  Shermanhury  v.  Bolney  (c),  which  would  be  con-  ^  ^^  Kaym.  . 
sidered  as  having  established  that  tney  must,  during  their  resi-  |^  . 
dense  with  their  mother  in  a  parish  not  their  own,  be  maintained        '      * 
at  the  expence  of  thdr  own^  were  all  determined,,  when  the  Court  %j?""'  ^^ 


had  in  view  a  very  difierent  enquiry  ;  and  not,  as  .here,  the  main*     . 

tenanee,  but  the  seMement  of  the  pauper.  —  Lord  Mansi:ixld  :  v^M****?  •»*•• 

The  point  is  settled.    Rex  v.  Saxmundam  (£/),  is  expressly  in  point; 

snd  Rex  v  St.  Giles's  («),  recognizes  the  same  doctrine. — Aston  J* 

Whether  the  child  be .  legitimate  or  not,  does  not  at  all  vary  the 

caae :  the  principle  is  the  same ;  and  the  authority  in  Fortescue 

sayB  expressly,  **  so  if  a  bastard." — Willss  and  Ashhurst  Js« 

of  the  flame  opinion,  {g) 

516.  Hays  v.  Bruanty  T.  T.  29  G.  S.  H.  Blac.  25S.  —  Debt  on  mereabtttard 
bond,  brou|^  by  the  survivii^  churchwarden  and  overseer  of  R.  «hild  is  bom  in 
After  oyer  of  the  bond  and  condition,  which  was  to  indemnify  the  ^J^  ^J^^ 
parish  against  the  charges  which  should  arise  on  account  of  the  bmi^  the  pa. 
maintenance  of  such  child  or  children  as  one  E.  W.  then  went  rents  neglect  to 
vith,  and  should  be  delivered  of,  the  defendant  pleaded,  1st,  Non  provide  neoes- 
t$t factum.    2dly,  Nrni  danm^ati.    Replication,   Issue  on  the  "^JJ^J  ^^''"** 
fim  plea.     To  the  second,  That  E.  W.  was  delivered  of  two  "sS^Z^ait 
children,  and  that  neither  the  defendant  nor  any  person  in  his  widiout  an  or- 
behalf  provided  any  food  or  nourishment  for  them ;  by  reason  dcrfhmi'the 
vhereof  the  inhabitants  of  R.^  (lest  the  children  should  perish  for  justices, 
want  of  necessary  food  and  nourishment)  were  forced  and  obliged 
to  expend,  and  did  necessarily  expend  3/.  in  providing,  &c.  and 
so  were  damnified,  &c.    Rejoinder,  That  no  justice's  order  ix>as 
^foer  made  upon  the  inhabitants^  Sfc.  of  R*,^r  the  maintenance  and 
^inging-up  of  the  said  childrenf  or  for  the  paument  and  aU&wance 
rf  die  money 9  SfC.  ;  and  so  if  they  did  expendf,  &c.  it  was  of  their 

(d)  Fort,  SI 7,  and  vide  2d  vol.  title  (g)  The  same  point  was  settled  in 

**  Seulement  by  Birth.'*  the    case    of    Simpson   v.    Johnston. 

(«)  Bnur.  &  C.  2.  Sett,  and  Rem.  Dougl.  7. 
74-  t  ScH.  Cas.  i04.  193. 


4iki  BASTAftiM.  [ClL  YUL 


own  Toltttttary  act  and  wpong,  Sec*  k  was  proved  at  the 
the  defendant  had  agreed  to  pay  &•  6d.  per  week  for  the  iwu&tea- 
ance  of  the  chtidren,  and,  in  fiiet^  paid  it  up  to  Mkkadmu  1787, 
and  then  re%6ed  to  pay  any  Luther,  aUegmg  that  the  sam  wai 
too  great.  V^dict  for  plaintiff.  —  Thb  Court  held  elearlT,  that 
an  order  of  justice  was  not  necessary  to  make  the  officers  of  the 
parish  liable  to  do  what  they  were  otherwise  ander  a  legil  obliga- 
tion of  doing,  namely,  to  provide  necessaries  for  the  childreo ; 
and  therefore  <Msdiarged  the  rale. 

IV.  The  Authority  of  the  Justices. 

"(he  two  jus.  517.  Smth'%  case,  M.  T.  6  Car.  1.  2  Bulst.  842.  — On  a  retnra 

tices  under  the  to  a  habeas  qorpus  it  appeared,  that  two  justices,  upon  euutia- 

isElis.  cs.  ation  and  proof^made  before  them,  had  adjudged  jS.  to  be  dw 

UmS  from  Uie  '^P^^  father  of  a  bastard  child :  upon  which  they  made  as 

reputed  father  ^^^der  against  him,  under  the  18  Eliz.  c.  S.  for  maintenance  to  be 

of  a  bastard  provided  for  tbe«aid  child,  and  for  discharge  of  the  parish ;  aad 

child  to  per-  by  virtue  of  a  warrant  made  by  one  of  the  said  justices  S.  was 

form  the  order  committed  for  noA-performance  of  the  order.  —  Johss  J.    The 

tihte^Seol^^*^  justices  have  no  power  by  the  18  £/w.  c.  3.  to  eommit  any  one  for 

See  R«x  v.  Fox,  non-performance  of  their  order,  but  the  two  first  and  next  jasbcei 

pottf  pi.  5sa  are  to  take  bond  or  recognizance,  which  ought  to  be  in  the  dis- 

junctive*  to  perform  the  order  by  them  made^  or  to  appear  at 

WJ^'^J^Te's  the  next  Quarter  Sessions,  and  to  abide  the  order  there. («)  — 

wh^  UuTis  ^^  '^^^  Court  asreed,  that  when  the  recognizance  is  properlj 

conflrm^.  taken  one  justice  of  the  peace  by  his  warrant  may  commit. 

The  justices  518.  Rex  V.  Eiye,   H.  T.  84.  dr  35  Car.  2.   2 /$Aoiu.256.— Tvo 

may  order  the  justices  adjudged  J.  E.  to  be  the  reputed  father  of  a  bastard  child, 

reputed  father  and  ordered  him  to  pay  weekly  from  the  birth  of  the  child,  the 

not  only  to  pay  ^^^  ^f  ^s.  6d.  to  the  Overseers  of  the  poor  for  its  maintenaace, 

for  the  mainte-  **  unless  the  said  J.  E.  shall  otherwise  discharge  the  said  parish  of 

nance  of  the  ^  ^^ch  burthen  as  may  accrue  thereunto  by  reason  of  sucabastaid 

child,  but  a  *^  child  ;''  and  they  further  ordered  him  to  pay  the  sum  of  2^.  to- 

gross  mm  for  wards  the  extraordinary  charges  of  tlie  lyiog-in  of  the  mother; 

^  ^^^^  ""^  *®^*'^'  ***®'  ***®  *****  '^'  ^'  ^®  immediately  put  in  sufficient 
of  lAe^mo^er's  surety  for  the  due  performance  oi  the  order.  —  Thb  Court  :  The 
delivery.  Order  as  to  the  first  exception  is  well  enough ;  for  it  has  J>een  often 

and  often  ruled,  that  the  reputed  father  ought  to  pay  the  extra- 
3oe£ext;.  Fox  ordinary  charges  ;  but  as  to  the  second,  the  recognizance  ought 
post,  pi.  530,       to  be  in  the  disjunctive  ;  for  the  binding  him  to  perform  the  order 

is  to  exclude  him  from  the  benefit  of  his  appeal  to  the  Quarter 

Sessions.     The  order  was,  therefore,  quashed  as  to  this  part,  and 

confirmed  as  to  the  rest. 

The  order  of  519.  Webb  V.  Cooky  M.  T.   19  Jac.    1  Cro.  Jac  535  and  G2& 

justice  is  con.     —  PROHIBITION  to  Stay  a  suit  in  the  ecclesiastical  court  for  de- 

^*J*^^f  *^     famation,  in  calling  C.  a  whoremaster,  and  sayins  that  he  had  a 

ratintil*^^'  Atf»torrf;  and  shows  that  the  defendant,  who  sued  in  the  spiritual 

▼ersed.  court,  was  sentenced,  at  the  Sessions  at  i^.,  for  having  this  bastard, 

Salk.  5S4.  and  ordered  to  keep  it :  and,  therefore,  the  spiritual  court  could 

Carth.  516.        not  examine  this  again.     Upon  this  suggestion,  the  defisndant  de* 

'     murred  :  and  it  was  adjudged  that  the  prohibition  should  stand; 

for,  being  sentenced  to  be  the  reputed  father  by  the  justices  at 

Sessions,  by  authority  of  the  law,  it  cannot  be  now  impeached  in 

the  spiritual  court  or  elsewhere,  and  all  are  concluded  to  say  the 

contrary  until  it  is  reversed. 


Sttot.  4.J  TUB   AUTHORITY   OF   THE  JUSTICES.  4^ 

5d0  Rex  V.  Chaffey,  E,  T,  ^  Ann.  X^^./ttfym.  858.^*  Several  Thejasitet 
orders  were  made  by  the  justices  in  W.  against  the  defendant,  as  cannot  order 
the  putative  father  of  a  bastard  child.    A  motion  was  made  to  ^'^f^"""*'^ 
quash  one  of  them,  by  which  the  chtirchwarden  and  overseers  Z>^uiA&rSe 
are  directed  to  seize  what  they  themgelres  should  think  pro^r  of  defendant's 
tbe  defendant's  goods,  to  secure  the  parish  from  the  maintenance  goods  as  they 
of  the  child;  because  by  13  ft  14  Car.  2.  c.  12.  the  justices  have  "hall  think 
only  authority  to  make  an  order  enabling  the  churchwafdens,  ftc.  ^^'  ^i^*^" 
to  seize  what  the  justices  should  think  proper,  and  this  order  fbr  ^^j,^^  torive 
this  reason  was  quashed.    Then  exception  was  taken  to  the  original  security,  until 
order,  in  which  it  was  ordered  that  the  defendant  should  give  he  pay  the  no. 
Security  for  payment  of  the  sum  the  justices  had  imposed  for  the  ^7  <>''<*•'«*. 
maintenance  of  the  child,  when  it  did  not  appear  that  the  defend-  S.C.SSalk.w, 
ant  had  disobeyed  the  order  in  point  of  payment ;  whereas  by  the 
18  Eliz.  c.  3.  an  order  for  security  cannot  be  made  till  after  con- 
lempt.  —  And  for  this  reason  the  order  was  quashed  as  to  that 
part,  and  was  confhrmed  as  to  the  residue ;  and,  pkr  Curiae, 
When  an  order  was  confirmed  in  this  Court,  an  attachment  lies 
for  non^performance  of  it,  and  therefore  this  Court  will  not  take 
security  of  the  party  for  the  perfornoance  of  it.     But  if  the  ori- 
ginal order  had  oeen  at  Sessions,  not  removed  hither,  the  Court 
would  have  taken  security  of  him  to  appear  there. 

521.  RexY.  West,  E.  T.  ^  Ann,  Ld,  Raym.  1157 . '^  The  de-  Thejn«ticcsout 
fendant  was  adjudged  by  two  justices  the  father  of  a  bastard  of  Senions  may 
child,  pursuant  to  the  18  Eliz»  c.  S.  and  ordered  to  pay ;  and  upon  imprison  Ibri6. 
appeal  the  order  was  confirmed :  and  at  the  Sessions,  and  for  not  ?*^  ^  ^^^f 

ying  tbe  money  he  was  committed ;  and  now  was  brought  into  x^rbS"tbe 
ourt  by  a  writ  of  habeas  corpus,  (a)  —Holt  C.  J.     The  Sessions  justices  of  Ses- 
proceed  by  way  of  appeal  in  this  matter,  by  the  power   given  sions  on  appeal 
iiem  by  the  18  Eliz,  c.  3. ;  but  by  that  statute  they  have  no  power  cannot. 
U)  commit  for  disobedience  to  their  order.    That  statute  directs  a  ^'  ^i^  ^^ 
recognizance  to  be  taken  by  the  two  justices  who  make  the  order,  |^jSeeaBuist. 
•hicn  if  the  party  will  not  enter  into,  they,  the  two  justices,  may  .  .  U 
commit  him.      Indeed,  if  the  Sessions   proceed  originally  by  Bowen^lwii, 
3  Car.  1.  c.  4?.  they  may  commit  for  the  non-performance  of  their  pi.  534' 
order.    It  is  immaterial  to  the  present  point,  whether  the  justices 
did  Cake  a  recognizance  or  not,  because  their  neglect  would  not 
pve  the  Sessions  a  power  to  commit,  which  the  statute  does  not 
give  them.  —  The  defendant  was  discharged. 

522.  Rex  v.  Miles,  M.  T.  1  G.  1.  1  Sess.  Cos,  77.  —  On  a  mo-  Tbe  justices 
tion  to  quash  an  order  of  bastardy,  it  was  resolved,  that  if  the  may  make  an 
father  run  away,  and  return,  though  fourteen  years  after,  yet  an  order  at  any 
order  to  fix  the  child  on  him  is  good,  for  there  is  no  statute  of  li-  ^.**'*'>«  <*f 
initation  in  these  cases. 

523.  Rex  v.  Chandler,  M.  T.  11  G.  1.  Sir.  612.  —  Indictment  for  The  justices 
secreting  a  woman  big  with  an  illegitimate  child,  so  that  she  cannot  punish  a 
should  not  be  had  to  give  evidence  about  the  father.    The  defend*  !>«"?»"  for  ae- 
ant  demurred:  and  by   the  Court.    Judgment  must  be  given  bT^wkhdrikT" 
for  the  defendant,  for  the  child  cannot   be   illegitimate  before  s,  C.  Ld.  Bay.. 
it  is  born,  there  being  always  a  possibility  that  it  may  be  born  in  is68. 

lawful  wedlock ;  and  by  this  statute  the  woman  is  not  to  be  2  Sees.  Cas.  5.. 
compelled,  (a)  ^  M«*-  ^^' 

(a)  See  the  6th  G.  2.  c.  SI.  (4. 
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After  wd  order 
of  jiMtioes  is 
diflcbacged  at 

jwjfirefrOMHiot 
MMdcea  frefh 
4Mnder  upon  the 
wine  penon. 
S.C.  Stnk716. 
1  8eM.Caa. 
S7S. 

1  Vcot.  59. 
Cro.  Car.  841. 
350.  471. 
SBuWt.  355. 

The  justices 
cannot  order 
that  the  puta- 
tivefiither 
shall  give  secu- 
rity generally 
to  perform  the 
order. 
S.C.3SeBS. 
Gas.  348. 
Vide  ante, 
pL5l8.'and 
.Rex  V.  Fox, 
pom,  pi.  530. 


The  two  justi- 
ces out  of  Ses- 
sions cannot 
make  an  order 
to  acquit  or  dis- 
charge the  per- 
son who  is 
diarged  with 
being  the  re- 
puted fkther  of 
a  bastard  child. 
S.  C.  2  Str. 
1050. 

aSesB.  Cases. 
S89. 
Fole7,431. 


52i.  Rex  V.  Tenants  M.  T.  13  G.  1.  Ld.  Raym.  1423.  — An  or- 
der was  made  upon  the  defefidant  by  two  justices  to  maiDtaiii  a 
bastard  chOd,  as  being  the  reputed  father ;  which  order,  after  the 
merits  were  fully  heard  at  the  Sessions,  was  there  diacbarged; 
and  the  defendant  was  bound  to  appear  at  the  next  Quarter  Ses- 
sions, under  an  apprehension,  as  it  was  supposed,  that  better  evi- 
dence might  be  found  against  him.  Afler  this,  the  same  two  ju»- 
tices  made  a  new  order  upon  the  defendant  to  keep  this  bastard 
child.  The  last  order  of  the  two  justices  was  now  quashed  by 
the  Court,  because  they  have  made  an  order  upon  the  defeodaot^ 
which  was  afterwards  regularly  discharged  upon  appeal  upon  bear- 
ing the  merits.  The  defendant  was  legally  acquitted,  and  cannot 
be  drawn  in  question  again  for  the  same  fact,  {b) 

525.  Rex  ▼.  Messenger^  E.  T.  8  G.  3.  MSS.  —  Abmey  moved 
to«quash  an  order  of  bastardy  made  by  two  justices  of  the  liberty 
of  the  Totver  of  LondoUf  and  confirmed  at  the  Sessions  held  for 
the  liberty,  whereby  the  defendant  was  adjudged  the  father,  &c. 
on  the  18  Eliz.  c*  3.^  for  that  the  justices  in  the  latter  part  of 
the  order  have  ordered  the  defendant,  generally,  to  give  se- 
curity to  perform,  the  said  order,  when  by  18  Eiiz.  c  3.  he  bas 
his  election  either  to  give  security,  or  to  enter  into  a  recognizance 
to  appear  at  the  next  Quarter  Sessions,  &c.  —  Lord  Hahd- 
wiCKB  C.  J.  By  18  £/».  c.  3.  the  putative  father  has  an  electkm 
to  enter  into  a  recognizance  or  to  give  security ;  and  such  order 
can  be  made  only  on  default ;  thereiore  the  original  order,  and  tbe 
order  of  Sessions  confirming  it,  must  be  quasned.  —  Note  :  No 
recognizance  was  taken  of  Uie  defendant  to  appear  at  the  next 
General  Quarter  Sessions  for  the  liberty,  &c.  the  part  of  the  origi* 
nal  order  as  to  the  security,  and  the  order  of  the  Sessions  in  tcl^ 
were  quashed.  And  the  reason  is,  for  that  the  defendant  wtf 
bound  by  that  part  of  the  order  adjudging  the  defendant  to  be  the 
putative  father  of  the  child,  &c*  whereby  and  for  the  not  perfona- 
ing  of  which  he  might  be  committed. 

526.  Rex  v.  Jenkitiy  T.  T.  9  G.  2.  B.  R.  H.  SOI.  — Loan 
HA|iDWicKE.  An  order  of  bastardy  made  by  two  justices  was  re- 
moved hither,  and  is  to  this  effect :  <'  Whereas  complaint  has  been 

made  to  us  by  the  overseers  of  the  parish  of  C,  that  M.  B,  sin- 
gle woman,  was  delivered  of  a  bastard  child,  &c.  and  hath 
charged  «/.  with  being  the  reputed  father  thereof,  &c.  we  tbere- 
**  fore,  &c.  both  dwelling  next  to  the  said  parish,  having  taken 
''  and  considered  the  examination,  and  heard  upon  oath  the  proofit 
*'  alleged  before  us,  do  adjudge  that  he  is  not  the  reputed  father 
**  of,  &c.y  and  do  acquit  him  of  the  same."  Tlie  objection  is,  that 
these  justices  have  no  authority  to  give  a  judgment  of  discharge: 
and  we  are  of  that  opinion.  Their  whole  authority  out  of  Ses- 
sions, in  matters  of  this  nature,  arises  by  the  18  £/fz.c.S.  and  the 
power  given  thereby  is  not  of  judicature,  but  merely  to  proceed 
by  way  of  order,  as  in  many  otlier  cases.  And  therefore  the 
words  of  the  statute  are,  "  that  they  shall  take  order  ;'*  and  ac- 
cordingly it  has  been  treated  in  this  Court  as  an  authority  to  then 
to  n^ake  orders,  and  not  as  giving  them  a  jurisdiction  to  convid  or 
acquit  the  parties ;  for  the  orders  have  been  always  made  in  Eng' 


it 


(h)  See  also  Piridgeon's  Case,  H.  9.     doth  not  aid  in  this  . 
Car.  Cro.  Car.  S5S.,  in  whid)  it  was  de-     Ssssioos  to  alter  what 
termined  that  the  statute  3 Car.  ].  c.4.     fonncr  Semiom, 
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and  tbe  evidence  not  required  to  be  set  forth,  Hor  to  set  forth 
tbtdieperty  was  Bummoned :  but  it  has  been  looked  upon  to  be 
raScisDt  to  say,  in  the  words  of  the  statute,  "  upon  eswnination 
^^  of  tbe  cause  and  circumstances ;"  and  if  it  haa  been  taken  to 
bet  proceeding  to  convict  or  acouit,  they  would  ail  have  been  ne- 
censry.  The  question  then  is,  What  words  in  this  statute  warrant 
tile  justices  in  making  such  an  order  as  this,  which  is  neither  for 
tke  relief  of  the  pansfa,  nor  for  the  punishment  of  the  party, 
vliich  are  the  only  two  sorts  of  orders  which  the  statute  empowers 
^JMin  to  make  ?    If  this  matter  had  been  examined  at  toe  Ses- 
noBf,  as  it  may  be  originally  by  virtue  of  the  statute  <^  S  Car*  h 
c4.  jf  16.,  it  was  said,  that  they  might  have  an  order  to  discharge 
Um,  which  would  be  a  good  order  and  final  (a) ;  and  that  tliere-  ra)  See  R.  o. 
^ore,  by  parity  of  reason,  the  two  justices  might  do  so;  for  it  was  Teiiiuuit,afii<, 
tiid,  that  the  words  of  the  statute  which  give  the  Seiiiont  Juris-  P^*^^^ 
^tioD,  refer  to  the  manner  of  proceeding  by  two  justices*    It  is 
tnie  that,  in  Slaier'^  case  (&),  and  in  Prui^on*%  case  (c),  it  was  (^)  i\Mf^pLeo5* 
Ud  tliat  neither  two  justices,  or  a  second  Sessions,  could  reverse  an  ,^\  p^  pi.  606. 
order  of  discharge  made  at  the  Sessions :  so  likewise  in  TenaiU'%  >  '     ' 

case  (d)t  two  justices  made  an  order  to  charge  the  defendant,  who  (djAnu,^h524, 
appeared  and  was  discharged ;  and  an  order  made  afterwards  by 
t^o  other  justices  to  charge  him  was  held  void  and  quashed,  be- 
muse be  had  been  absolutely  discharged  at. the  Sessions.    But 
none  of  these  cases  come  up  to  this ;  for  in  all  of  them,  the  prder 
vUch  was  taken  to  be  final  was  made  at  the  Sessions,  which  is  the 
ittt  resort  in  all  tliese  cases ;  and  therefore  it  was  rightly  res<rived, 
^  when  their  opinion  was  given,  it  should  not  be  drawn  over 
agsia  by  the  same  Court  or  by  two  justices;    It  would  be  absurd, 
^  when  two  justices  have  power  by  law  to  malce  original  orders, 
^  the  Sessions  have  power  upon  appeal  from  those  orders,  as 
veil  as  by  original  application,  that  two  justices  should  have  a 
power  to  alter  their  orders,  when  those  very  orders  of  alteration 
BUffht  be  reversed  by  the  Sessions ;  and  it  is  reasonable  that  the 
<niaer  of  Sessions  should  be  conclusive.    It  would  be  inconvenient 
also  to  hold,  that  two  justices  may  make  a  final  order ;  for  the 
•tatute  18  Eliz.c.  3.  gives  the.parish  no  appeal,  and  the  appeal  for 
tbe  party  accused  arises  only  from  his  being  bound  over  lo  the 
Sessions ;  but  if  the  two  justices  might  make  a  final  order  of  dis- 
<^ge,  there  is  no  method  for  the  parish  to  appeal,  but  they  would 
^  concluded  for  ever  without  relief.— The  whols  Court  :  Tlie 
^der  must  be  quashed. 

527.  Rex  v.  Skinn{e),    E.  T.    15G.2.    MSS.—An  order  of  The  justices, 
bastardy  confirmed  at  the  Sessions  was  removed  into  the  King's  ^^f^  "^ 
Bench,  and  the  following  exceptions  taken:  — First,  That  it  does  k^^m 
not  appear  that  the  justices  who  made  the  order  were  justices  ^bera  the 
"  in  or  next  the  limits  where  the  parish«chur<^  is,"  aiB  directed  cbufchofthe 
by  18  Eliz.  c*  d.  Secondly,  That  the  maintenance  is  joint  for  both  piurish  it  in 
children,  4i.  a  week  from  16th  September,  during  so  long  as  the  ''"'^^•^^'^ 
two  femalo  bastard  children  shall  l>e  chargeable ;  whereas  it  ought  ^er  a  joint'^ 
to  be  so  much  for  each ;  for  if  one  die,  yet  the  defendant  would  maintenance  of 
be  chargeable  with  the  4^.  a  week.     Thirdly,  That  9/.  is  ordered  aerenlbMUrds, 
to  be  paid  towards  the  expences  of  the  parish  on  account  of  the  and  that  the  fa- 
ttkl  bastard  children,  and  it  does  not  appear  what  those  expences  ^'  ^*'  P^^.^ 

(«)  See  Rex  v-  Sweet,  posi^  pi.  5^4- 
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theparish,  with-  were.  Fourthly,  To  the  order  of  Sessionft  it  was  objected,  that 
out  stating  what  they  award  co^i  of  the  appeal  to  be  taxed  by  the  clerk  of  the 
''*^*'*th  **"'  peace  on  pain  of  contempt  of  the  Court,  which  they  have  no 
t^  Sessions  cui  po^er  to  do.  To  these  objections  it  was  answered,  First,  That 
order  costs  to  the  words  of  the  statute,  *'  justices  in  or  next  the  limits,"  are  only 
be  taxed  by  the  directory,  and  so  were  held  in  Rex  ^,  Rooke(a):  so  upon  the 
clerk  of  the  13  &  lit  Car.  2.  *«  justices  of  the  diyision"  have  been  held  only 
P^**^  directory  :  iso  upon  the  43  Eliz.  c.2.  overseers  are  to  be  appointed 

{a)jinte,p].504.  within  one  month  after  Easier,  was  held  to  be  only  directory  in 
{b)Ante,  pi.  34.  Rex  V.  Sparrotv  (b) ;  and  in  Rex  v.  Maurice  (c),  upon  an  appoint- 
{c)Anie,  pi.  8.    ment  of  overseers,  justices  **  in  or  neat  the  division,*'  was  held  to 

be  directory:  so  in  the  case  of  the  Duke  of  Beaufort^  and  on 
the  Gause  Act,  the  justices  lived  15  miles  distant,  and  held  that 
«  was  only  directory.     Secondly,  If  either  of  the  children  die^  he 

'  is  di;5charged ;  for  it  is  to  pay  so  long  as  the  two  children  shall  be 

chargeable.  Thirdly,  They  need  not  enumerate  the  several  ex* 
pences,  but  say  the  expences  in  general  is  sufficient.  .As  to  the 
order  of  Sessions,  the  Sessions  have  no  power  to  make  such  order 
as  they  think  fit ;  but,  however  that  is,  the  order  of  Sessions  is 
at  present  immaterial.  —  The  Court  took  time  to  consider  of  it; 
and  afterwards  gave  their  opinion,  that  the  order  of  justices  is  good, 
and  also  the  order  of  Sessions,  except  as  to  the  awarding  costs  to 
b'e  taxed  by  the  clerk  of  the  peace  ;  so  confirmed  the  order  of  jus- 
'  tices  and  of  Sessions,  except  as  to  th*e  costs,  and  that  they  quashed. 
Tlieiwojus-  528.   Rex  V.  Bakery    M.  T.    19G.2.    MSS.  —  Exceptions  to 

ticM  have  no  ^j^  order  of  bastardy.  First,  It  is  not  said  to  be  made  by  justices 
make'an^i^er  ** '"  ^^  "®^^  ^^^  limits ; "  but  it  was  answered  and  agreed,  that 
of  bastardy  '  ^hese  words  in  the  act  are  only  directory.  Secondly,  It  is  an 
where  the  child  extra'parochial  place ;  for  it  appears  that  the  child  was  bom  in 
IS  bom  in  an  the  foreign  oi  R.  —  jinstoer :  It  is  alleged  to  be  within  the  pariA ; 
eitra.parocfaial  the  foreign  of  R.  is  the  parish  of  R.  Thirdly,  It  does  not  adjudge 
P  ***•  that  the  child  was  born  within  the  parish.  ((/)     Fourthly,  It  does  not 

(d^  See  R  adjudge  that  the  child  is  chargeable  to  the  parish. — Answer  to  the 

Clulders  »orfi  third  and  fourth  Objections.  The  order  is  entitled  thus :  "  The 
pi.  583.  and  '  "  order  of  us  A.  B,  and  C-  Z).  justices,  &c.  concerning  a  bastard 
Rex  V.  Willy,  **  child  born  in  the  foreign  of  R,y  in  the  parish  of  R^  and  charge- 
poif,pl.5S6.        «  able  thereto,  of  which  the  churchwardens  and  overseers  of  the 

**  foreign  of  i2.  have  made  complaint."  (e)     Fifthly,  It  is  not  said 
(0  1  Vent.  87.    to  be  made  upon  complaint  of  the  churchwardens  and  overseers 

of  the  poor  of  the  parisli. — Anstoer :  It  is  not  necessary ;  which 
was  allowed  by  the  Court.  —  The  Chief  Justice:  By  its  being 
<'  concerning  a  bastard  child,  &c,,  of  which  the  churchwardens 
*<  and  overseers  of  the  foreign  of  R*  have  made  complaint,'*  it 
seems  to  me  under  the  complaint,  and  not  any  adjudication,  that 
the  child  is  bom  in  or  become  chargeable  to  the  parish ;  and  if 
there  is  no  adjudication  that  the  child  was  bom  in  the  parish,  the 
exception  is  good.  The  mentioning  the  phild  to  be  born  in  the 
parish  is  only  in  the  title  of  the  order'  and  complaint  of  the 
churchwardens  and  overseers ;  and  upon  the  Second  and  Third 
Exeeptions,  therefore  the  order  was  quashed.  The  First  Excep- 
(^)^ni0,pL55r7.  tion  was  over-ruled  in  Rex  v.  Skinn.  {g) 

The  justices  529.  Itex  v.  Southhy,  M.  T.   15  G.2.  MSS A.  took  a  bas- 

eannot  commit  tard  child  to  nurse,  and  being  summoned  by  a  justice  of  peace 
LT*^  ^""diL  ^^  required  to  tell  the  name  of  the  father,  and  to  give  security ; 
wcTSSslSwr  **^*  ^***^^  ^^  refused,  upon  which  the  justice  committed  him. 
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On  motion  for  an  inrdnnation  against  the  justice,  the  Court  re-  of  abtstrnd 
fused  to  grant  it,  but  said  he  had  done  wrong  in  committing  A.     ^^^d^. 
'    550.  Rexv.  Fox,  M.T.  S0G.2.  MSS.  —  Two  justices  made  The  justices 
an  order  of  bastardy  on  the  defendant,  adjudging  him 'to  be  the  cannot onier  a 
pulatiye  father  of  the  child,  and  ordering  him  to  pay  to  the  ^**.^e^ewit 
churchwardens  and  overseers  the  sum  of  50«.  for  the  midwife  and  to  perfonn  their 
other  charges,  and  for  the  maintenance  of  the  child  from  its  birth  order, 
to  the  maung  the  order,  and  2«.  a  week  so  long  as  the  child  See  Rex  v. 
should  continue  chargeable  ;  and  also,  "  that  he  give  security  to  S™i*h,  anUt 
"the  said  parish  to  perform  the  order."    One  of  the  objections  ^^' e^^ 
to  this  order  was,  that  the  justices  had  ordered  the  defendant  to  ^„^^  J],  5]S, 
find  security  to  indemnify  the  parish  before  tt\ere  had  been  any  Rex  v.  Price, 
breach  of  the  order,  when,  on  his  refusal,  they  ought  only  to  pou,  pi.  614. 
have  taken  his  recognizance  to  appear  at  the  Sessions.  *-  Deni- 
soy  J.    I  shall  take  time  to  read  the  6  (7.2.  c.Sl.  to  see  if  it  has 
given  the-  justices  any  new  power,  because  it  has  often  been  de- 
termined on  18  Eliz.  r.  S.,  that  they  have  no  power  to  take  secu- 
nty,  and  upon  that  statute,  that  part  of  the  order  will  certainly 
be  ill ;  but  if  that  should  be  the  case,  it  will  only  be  void  nro 
iantOi  And  stand  as  to  the  parts  that  are  good,  as  was  resolved  in 
Bex  V.  Messenger,  (a)  —  Foster  J.     I  think  the  statute  of  6  G.  2«  (a^AnUtV^^SiS. 
c.Sl.  was  made  for  two  purposes :  First,  To  restrain  the  justices 
from  proceeding  on  the  application  of  ev^ry  lewd  woman  pre- 
tending to  be  with  child,  &c.,  till  complaint  by  the  churchwardens, 
^c.    Secondly,  For  the  more  effectually  indemnifying  tlie  parish 
from  the  expence,  &c.— The  Court,  on  the  last  day  of  the  term, 
gave  judgment,  that  this  objection  was  fatal,  and  not  within  tlie 
statute  6  G.  2.  c.  SI.,  which  was  passed  quite  for  another  purpose ; 
and  though  the  law  seems  defective  in  this  point,  and  it  had  been 
wellif  the  6G,^.  c.  31.  had  extended  to  it,  yet  we  are  to  deter- 
mine as  the  law  stood  on  the  18  Eliz.  c.  S. :  Therefore,  let  the 
order  be  confirmed  as  to  every  thing  but  the  security,  and  quashed 
as  to  that. 

581.  RexY.Felton,  E.  T.  31  G.  2.  MSS.  —  On  motion  for  an  Thejurticcs 
information  against  the  defendants  for  taking  away  a  bastard  child  fj""^**pfj  * 
from  its  mother,  and  delivering  it  to  the  father,  a  man  of  fortune.  bTdSiven^to 
-—Lord  Mansfield  said :  Neither  the  putative  father  nor  mother  ^^  ^„  of  ji, 
had  the  legal  right  of  guardianship ;  and  if  the  putative  father,  mother, 
having  an  order  of  bastardy  made  on  hina  to  contribute  to  the 
maintenance  of  the  child,  has  a  mind  to  take  the  child  and  provide 
for  it,  the  parish  cannot  insist  on  his  paying  towards  the  mainten- 
ance while  in  his  custody  ;  and  that  he  thought  in  this  case,  where 
the  justice  had  ordered  the  child  to  be  delivered  to  the  mother, 
he  (the  justice)  had  done  wrong,  the  father  being  in  good  circum- 
stances, and  the  mother  poor  :  fjid  that  the  circumstances  of  the 
parents  should  direct  in  these  cases. 

5S2.    Rex  V.  Tayhr,    E.  T.   5  G.  2.   Burr.  1679.— She  was  The  justices 
brought  up  by  habeas  corpusy  having  been  committed  to  the  house  may  commit  a 
of  correction  for  disobeymg  an  order  of  two  justices,  **  adjudging  woman,  unmar- 
"  her  child  to  be  a  bastard,  and  ordering  her  to  maintain  it  by  JJ^  biatord^ 
''paying  %d.  a  week  for  so  long  time  as  the  child  should  be  bom,for(lis. 
**  chargeable  to  th(  parish,''  there  to  remain  without  bail  or  main-  obeying  their 
prize,  except  she  shall  put  in  sufficient  surety  "  to  perform  the  order  of  xnain- 
"  said  order,  or  else,"  &c.  or  be  otherwise  discharged  by  due  *?2!^h  ahe 
course  of  law.      She  was  unmarried  when  the  child  was  boro,  "^''^S  "® 
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wasnuurried  «t 

the  time  the 

warrant  of  ccrni- 

mitment  was 

made. 

See  Dr.  Foster's 

Ca9e,llCo.61. 


(a)  2  Sir. 
llflO. 

Twojusdcea 
may  commit 
the  motlier  of 
a  bastard  child 
either  to  the 
common  goo^  or 
to  tlie  house  of 
correction,  fur 
disobeying  an 
order  of  main- 
tenance* 


Tlie  justices 
have  authority 
to  commit  m 
toldier  for  dis- 
obeying an 
order  of  bas- 
tardy ;  for  he  is 
not  protected 
against  such 
commitment  by 
the  Mutiny  Act. 


but  was  now  married  to  Taylor,  -^  Lohd  Mansfield.    A  feme- 
covert  is  liable  to  be  prosecuted  for  crimes  conmritted  by  ber. 
This  woman  has  disobeyed  the  order  of  the  justices^  and  the 
18  £/t2:.  c.  3.  prescribes  the  punishment  here  inflicted  upon  her. 
There  is  no  need  to  summon  the  husband  in  a  criminal  prosecotioii 
against  the  wife.     Secondly,  This  is  within  the  G  G.  1.  r.  19.  $  3. 
She  is  committed  for  an  offence,  and  for  want  of  sureties.    It  is 
therefore  within  the  provision  of  that  act,  and  a  legal  commitineBt; 
and  it  is  better  for  her  than  a  commitment  to  the  common  gaol.  — 
WiLMOT  J.  had  no  doubt  about  it.     The  statute  of  18£/tz.  c.S. 
expressly  considers  the  producing  of  bastards  as  an  offence ;  not 
only  the  getting  pr  bearing  the  child,  but  the  leaving  it  tebea 
burthen  on  the  parish,  and  defrauding  the  reKef  of  the  true  poor 
of  it.     Therefore  the  justices  may  order  a  proper  punishment, 
and  also  take  order  for  the  maintaining  the  child  in  relief  of  th6 
parish ;  they  may  do  either  or  both.    Matrimony  does  not  dis- 
charge the  crime :  she  is  still  the  object  of  the  law  as  to  criminal 
jurisdiction.     Such  was  the  case  of  the  woman  selling  (a)  gin. 
There  was  no  need  to  summon  the  husband.    The  husband  is  not 
liable  for  the  criminal  conduct  of  his  wife.    Secondly,  And  if  it  be 
a  crime,  she  is  a  criminal  offender  within  the  statute  6  G.  1 .  c.  Id., 
and  may  be  committed  to  either  prison,  as  the  justices  think  pro- 
per.   And  it  is  for  the  ease,  benefit,  and  advantage  of  the  {arty 
committed  to  send  her  to  the  house  of  correction  rather  than  to 
the  common  gaol.     The  order  mentioned  by  Mr.  foley  was  niade 
upon  A  Jeme-covert  "  to  keep  the  grandchild  ;*  but  such  orders 
made  upon  parents  and  children  *'  reciprocally  to  maintain  each 
*^  other,"  are  not  upon  the  foot  of  criminality,  but  to  give  a  moral 
obligation  a  legal  efficacy.    As  to  the  concfusion  of  the  commic- 
roent,  the  words  of  the  act  are  pursued.    Tlie  addition  of,  **  and 
^*  until  discharged  by  due  course  of  law,"  is  only  nimia  caviday 
and  non  nocet ;  it  cannot  vitiate  the  former  part  of  the  order.  •— 
Yates  J.  concurred.     First,  All  offences  are  personal,  and  no 
change  of  the  offender's  circumstances  can  discharge  her.    The 
husband  was  no  object  of  this  law,  therefore  there  was  no  need  to 
summon  him.  Secondly,  It  is  good  within  the  6  G.  1.  f.  19.,  though 
it  had  been  bad  under  18£/fz.  c.3.  —  Mr.  Justice  Aston  con- 
curred likewise.  —  Per  Curiam  unanimously,  remanded. 

5%^.  Rex  V.  Archer,  H.  T.  28  G.  3.  2  T.  R.  27S.  —  The  Ses- 
sions adjudged  the  defendant,  a  soldier,  and  in  actual  service,  to 
be  the  reputed  father  of  a  bastard  child,  and  ordered  him  to  pay 
Is,  6d.  weekly,  &c.  At  the  next  Sessions  the  defendant  was  com- 
mitted to  bridewell  for  disobeying  the  order,  till  he  should  find 
sufficient  sureties  for  the  performance  of  it.  A  rule  was  obtained 
to  show  cause  why  the  order.  By  which  the  defendant  was  com- 
mitted, should  not  be  set  aside,  because  the  defendant  being  n 
soldier  in  actual  service,  was  protected  from  being  arrested  for 
that  cause,  by  §  63.  of  the  mutiny  act.  —  Ashhurst  J.  it  appears 
to  me  that  the  present  case  does  not  tome  within  the  provisions  of 
the  mutiny  act.  The  first  part  of  the  sixty-third  8ecti<Hi  was  in- 
tended to  apply  merely  to  the  cases  of  civil  actions;  for  it  be^ns 
with  stating,  that  **  to  prevent  any  unjust  or  Yraudulent  arrests," 
&c. ;  that  was  the  mischief  intended  to  be  guarded  against :  then 
it  provides,  that  no  person  who  shall  inlist,  &c.  shaft  be  liable  to 
be  taken  out  of  His  Majesty's  service  by  any  process  or  execatieo 
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wiMUever,  other  tlm  fi>r  some  criminal  matter,  or  for  a  real  ctebt 
amouDtiii^  to  M.  It  appears  from  this  part  of  the  act  of  par- 
Iflunenty  that  the  legislature  had  only  in  view  the  preventing  of 
airestB  in  civil  actions,  and  it  has  no  relations  to  crimes  or  an^ 
tbiog  of  a  criminal  nature:  so  that  the  case  of  a  soldier  who  is 
taken  up  for  disobeying  an  order  of  justice  does  not  come  within 
this  part  of  the  statute.  But  I  hav^  no  difficulty  in  saying,  if  it 
were  necessary  to  have  recourse  to  it,  that  this  cause  of  commit- 
raent  is  of  a  criminal  nature.  The  disobedience  of  an  order  of 
juitices  is  so  far  criminal,  that  in  almost  every  instance  the  party 
diiobeying  may  be  indicted  for  it;  this  shows  it  to  be  a 'crime. 
Therefore  I  am  of  opinion,  that  the  Court  of  Session^  have  ad- 
judged rightly,  and  tnat  we  cannot  release  the  defendant  from  his 
commitment  under  the  mutiny  act. — Grose  J.  This  is  so  dear  a 
case,  that  I  think  it  unnecessary  to  add  any  thing  to  what  has 
been  already  said,  -p—  Rule  discharged* 

5S4.  Rex  y.  Bown,  H.  T.  33  G.  3.   5  T.  i2. 156.  —  The  de-  Ods  justice 
feoJant  was  committed  on  6  G»  2.  c.  31.  for  begetting  a  bastard  may  commit  a 
child,  &c.    At  the  time  of  his  being  apprehended  on  the  charge  «>ldi«r  in  ac- 
specified,  he  was  and-atill  remAiped  a  private  soldier  enlisted,  and  ^^f^l^^tSL 

'      11.  !•«  .'  ^L«  !»_•        want  oi  sureties 

actually  serving,  and  had  no  property,  except  his  pay  and  subsist-  un^er  the  stat. 
esce  as  such  soldier.  —  Lord  Ken  yon  C.  J.    I  am  glad  to  find  6G.2.  csi. 
that  the  opinion  of  this  Court,  as  delivered  in  Bex  v.  Archer  (a),  ^or  being  the 
was  adopted  by  the  Court  of  Sessions  in  this  case,  who  thought  the  ^'^'[P^Ji . 
defendaat  wais  not  entitled  to  be  discharged  oiit  of  custody.    The  ^'^'^'^  ^'"'^* 
case  of  Rex  v.  Archer  was  decided  on  grounds  perfectly  satisfac-  («)'^»^P^-533: 
tory  to  me.     There  can  be  no  doubt  but  that  incontinence  is  a 
crime,  and  it  has  always  been  considered  as  siich  in  the  Ecclesias« 
tical  Courts.     Now  the  clause  in  the  mutiny  acts,  which  exempts 
soldiers  from  arrests  in  cases  where  the  demand  is  under  20^  is 
clearly  confined  to  civil  actions.     And  the  instances  put  at  the 
bar,  in  which  it  was  supposed  that  the  Court  would  interfere  on 
behalf  of  the  soldier,  are  cases  of  civil  actions ;  a  penal  action  is  so 
Aur  considered  as  a  civil  action,  that  a  Quaker  may  be  examined  on 
bis  affirmation  as  a  witness  on  the  trial  of  it :  it  is  a  civil  action, 
though  arising  on  a  penal  statute.    But  this  proceeding  cannot  be 
considered  in  the  nature  of  a  civil  action ;  it  is  altogether  a  crimi- 
nal prooess. 

535.  Dickinson  w.  Brown,  M.T.  35  G.  3.  Peake's  N.  P.  234.  A  justice's  war- 
--  Trespass  for  breaking  and  entering  the  plaintifP^  house,  and  f^"^  continues 
imprisoning  him.    The  defendant  justified  tne  trespass,  under  a  lljif''^  "°^ 
justice  of  peace's  warrant  to  apprehend  the  plaintiff  as  the  putative  j^  the^p^tive 
|atherof  a  bastard  child,  in  order  to  indemnify  the  parish  or  enter  father  of  a  bas- 
into  a  recognizance  for  his  appearance  at  the  Sessions.     To  this  tard  child 
plea  the  plaintiff  made  a  new  assignment,  stating,  that  after  the  agree  to  io- 
plabtiff  had  been  apprehended,  and  executed  a  bond  to  indemnify  ^*"?^%f*® 
the  parish,  and  at  a  different  time  from  that  stated  in  the  plea,  ^"  demand 
&c.  the  defendants  committed  tlie  trespasses  complained  of.    It  any  security 
appeared  that  on  the  2d  of  October  1793,  tlie  plaintiff  was  appro-  they  think 
headed  under  the  warrant,  and  then  went  to  the  vestry,  where  he  proper, 
agreed  to  enter  into  a  bond  with  two  sureties  to  indemnify  the 
parish.    He  and  one  of  the  sureties  then  executed  the  bond,  but 
the  other  surety  did  not.     On  the  17th  of  January  1794,  the 
plaintiff  was  agaiii  apprehended,  by  the  direction  of  the  parish 
tifficers,  in  order  to  compel  him  to  procure  another  surety.     No 
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fresh  warraht  had  been  obtained.  — *  Minqay  and  ^EspiNASssfOT 

the  piaintiffi  contended  that  the  second  arrest  was  illegal  and 

could  not  be  justified ;  that  when  the  plaintiff  had  beoi  ooce 

apprehended,  the  warrant  was  executed ;  and  that,  supposing  the 

parish  were  not  sufficiently  indemnified,  yet  before  he  could  be 

apprehended  a  second  time,  a  new  warrant  should  have  been  ob- 

8ee  alio  the        tained  for  that  purpose.  — Lord  Kenton  said,  that  the  warrant  of 

ciM  of  Maybew  ^  magistrate  was  not  returnable  at  any  particular  time,  but  con- 

Jw*  "ol*'ii.         tinued  in  force  until  it  was  fully  executed  and  obeyed,  though  it 

pi.  967.    '         were  seven  years,  provided  the  magistrate  so  long  lived.    That 

the  warrant  was  not  in  this  case  fully  executed,  the  parish  officers 
had  a  right  to  have  any  security  they  required,  however  laige, 
if  the  business  was  settled  in  that  way.  This  was  no  hardship  oo 
the  plaintiff,  for  he  was  not  obliged  to  enter  into  any  such  security, 
hut  might  enter  in  a  recognizance  to  appear  at  the  Sessions,  and 
(a)'V]de  Stat.  abide  such  order  as  they  should  make,  (a)  —  Verdict  for  the  de- 
6G.8.  csi.      fendants. 

In  an  order  of  536-  Rex  V.  Sweety  M.  T.  48  G.  S.  9  East,  25-  —  An  order  of 
fixation  and  filiation  made  at  the  Sessions,  stated  that  "  whereas  it  appean  to 
S^-^Mti^'hive  '^"  Court,  as  well  on  complaint,  &c.  as  on  the  oath  or  JS.  IT., 
nopowCTby'^^  single  woman,  that  she,  the  said  E.  K.,  on  the  ISth  May  1805, 
the  statute  was  delivered  of  a  roSle  bastard  child,  in  the  parish  of  N*,  ^dA 

isEliz.  C.9.  that  the  said  child  is  now  chargeable,  ^c. ;  and  further,  that  one 
^J^^T  ^®  *^'  '^^  ^^^  ^®g®*  ^^®  ^^'^  ^*^^^^5  *^'  -^"^  whereas  the  said  J.  S. 
w'thecLwteof  ^^^^  ^^^^  ^^^y  suran^oned,  &c. :  now  it  is  adjudged  by  this  Court, 
the  parish  in  ^  ^^^^  ^^^  *^^  ^'  '?*  **  ^^^  reputedfather  of  the  said  child,  and  it  is 
obtaining  the  ordered  that  he  pay  11/.  for  the  lying-in  of  the  said  £.  X.,  and 
o]rder(Gro6^  J.  the  maintenance  of  the  child  to  the  making  of  the  order;  and  ike 
diss.) :  but  if  JurthcT  sum  qf  \9l»for  the  costs  of  the  said  parish  in  and  about  ike 
S^d*foJ'i^iS!  obtaining  of  this  order.  And  it  is  further  ordered,  Ac."— Two 
tenance,  and  ~  objections  were  made  to  this  order,  1st,  That  there  was  no  suf- 
coats,  be  sepa-  ficient  adjudication  of  the  birth  of  the  bastard  child  in  the  parish 
rated  in  the  of  N.,  but  only  a  recital  of  that  fact :  2dly,  That  the  Sessions  had 
order,  the  order  no  jurisdiction  to  award  the  payment  of  costs.  —  Garrow,  in 
^Tfothe'^^ttT  '"PP®*"'  o^^^e  order,  as  to  the  'first  point  cited  Rex  v.  Grmes" 
and  confirmed  ^^  (*)»  ^^  ^'  Moravia  (c),  and  Rex  v.  Fox  cited  in  Res^. 
as  to  the  rest  of  Price*  (d)  As  to  the  second,  Rex  v.  Skinn(e)9  Rex  v.  Ndson^ig) 
it.  ,       —  Lawes,  contra^  referred  to  Rex  v.  Cuddington  (A),  and  Res  v. 

(A}B>tf,pL589.  Butcher,  (t)  And  he  also  contended,  that  if  the  order  was  quashed 
(c)jPoit,p].590.  AS  to  costs,  it  must  be  quashed  altogether,  for  that  the  order  being 
(d)  i\»tf,pL6i4.  ^^^  ^"^  entire  could  not  be  divided ;  but  Lv  Blanc  J.  said,  that 
teSAfOe  pl.527.  ^^^  justices  themselves  had  separated  the  sums  in  their  order.  ^ 
r  )  1 V '  t  S7  '  ^^^^  Ellekborough  C.  J.  The  first  objection  made  is,  that 
^'^      *°i  there  is  no  adjudication  of  the  parish  wher^  the  child  was  bom: 

(*)iW,pi.575.  ijy^  ^Yien  the  order  states,  that  whereas  it  appears  to  the  justices, 
(i)^»i/e,pl.  585.   on  ehe  oath  of  the  mother,  that  she  was  ddfvered  of  the  child  in 

the  parish  qf^.;  we  must  understand  it  as  an  affirmative  pr<^K»i- 
tion  by  the  justices  that  the  fact  was  sworn  to  by  the  mother 
before  them,  and  that  they  found  it  to  be  true ;  fi^r  they  proceed 
upon  that  ground  to  adjudicate  that  the  defendant  is  the  renuted 
Jather,  and  that  for  the  better  relief  of  that  parish  he  shall  paj 
such  and  such  sums :  and  by  the  statute  giving  relief  in  this  case, 
the  reputed  father  is  onlv  bound  to  pay  such  relief  to  the  parish 
in  which  the  bastard  child  is  born*  And  there  is  no  case  where 
an  order  in  tins  form  has  ever  been  held  to  be  bad;  for  m  ife' 
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V,  BvkXeTi  which  was. supposed  to'conie  nearest  to  this,  th6  dm-, 
bigoitj  was  of  another  sort.     Secondly,  It  is  objected  that  there 
is  no  express  power  given  by  any  of  the  statutes  to  the  justices  to- 
\  award  costs  in  this  matter ;  and  that,  without  that,  they  have  no 
such  power.    The  only  words  of  the  stat.  \%Eliz.  relied  on  are, 
that  the  order  is  to  be  made  for  the  better  relief  of  the  parish  ; 
which  it  is  said  cannot  effectually  be  relieved,  without  such  a 
power.    But  there  does  not  appear  to  be  any  itistance,  from  the 
passing  of  the  statute  to  the  present  time,  when  the  justices  have 
awarded  costs :  the  only  case  which  has  been  found,  seeming  at 
all  to  bear  that  way,  is  that  of  Rex  y 4  Nelson :  but  upon  looking  into 
it  more  accurately,  it  appears  that  the  award  of  the  costs  there  to 
be  paid  was  by  the  order  of  this  Ck>urt  upon  the  removal  of  the  ori- 
^nal  order  by  certiorari ;  and  those,  it  is  evident,  were  costs 
incurred  subsequent  to  the  making  of.  the  original  order,  by  the 
very  terms  of  it.     Under  what  particular  circumstances  those 
costs  were  awarded  does  not  appear,  as  there  is  no  recital  of  the 
matter  in  the  order  itself.     The  case  of  Rex  v.  Skinn,  n^ay  indeed- 
be  open  to  the  answer  which  has  been  given,  that  at  any  rate  the 
Sessions  could  not  delegate  the  power  of  taxing  the  costs :  other-; 
wise  it  would  bear  against  the  power  contended  for.     In  Rex  v. 
Moravia,  the  question  turned  on  the  generality  of  the  award  of 
'*  incident  charges  and  expences  :'*  but  the  charges  and  expences 
there  meant  were  such  as  were  incident  to  the  maintenance  of  the 
child.    There  is,  therefore,  no  case  whieh  enables  us  to  put  the 
construction  contended  for  on  tlie  words  of  the  statute  of  £/»., 
as  giving  the  justices  authority  to  award  costs  in  this  case.    Then 
let  UB  look  to  the  reason  and  views  of  the  statute  itself^  to  see  if 
such  must  have  been  the  intention  of  the  legislature ;  for  it  might 
not  be  too  late  even  now  to  put  a  right  judicial  construction  upon 
it,  if  a  wrong  construction  had  been  put  upon  it  by  usage.     But 
there  is  nothing  appearing  in  the  statute  which  necessarily  requires 
such  a  power  to  be'^given  to  the  justices :  the  mischiefs  recited 
are  the  charges  of  keeping  the  bastard  children,  and  the  evil  example 
of  others ;  for  each  of  which  a  particular  remedy  is  given ;  the 
one  by  making  an  order  for  the  charges  already  incurred  by  the 
parish  on  account  of  the  child,  and  for  its  future  maintenance ; 
the  other  by  the  punishment  of  ihe  lewd  mother  and  reputed 
father.    Therefore,  neither  in  express  terms,  nor  by  fair  inference, 
is  there  any  power  given  to  the  justices  to  order  the  costs  of 
obtaining  the  order  to  be  paid  by  the  defendant :  the  order,  there- 
fore, k  bad  pro  tanto ;  but  it  is  good  for  the  rest,  as  the  justices 
have  distinguished  how  much  was  given  for  maintenance,  and  how 
much  for  costs.     And  this  very  case  shows  the  inconvenience 
which  would  airise  from  extending  the  power  of  justices  in  this 
respect ;  for  much  additional  expence  has  been  incurred  by  going 
to  the  Sessions  to  get  an  original  order  of  filiation,  instead  of 
applying  to  two  magistrates  near  at  hand.  —  Geose  J«    I  still 
feel  a  difiBculty  in  saying,  that  the  justices  may  not  direct  the 
defendant  to  pay  the  costs  of  the  parish  obtaining  the  order.    It 
is  true,  that  the  expences  may  be  improperly  enhanced,  by  going 
in  the  first  instance  to  the  Quarter  Sessions,  instead  of  applying 
to  two  neighbouring  justices,  where  that  may  be  done ;  but  of 
that  the  justices  will  judge  in  considering  the  qtiantum  of  costs. 
But  as  the  Sessions  have  an  original  jui'isdiction  in  this  maitter, 
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arid  tlie  words  of  the  statute  of  JEKsu  being,  that  the  kudcii  Aatt 
take  order  **fbr  the  better  r^iefaf  every  such  pariih  in  part  or 
**  in  Atli"  and  this  being  a  remedial  law ;  it  did  appear  to  me  that 
the  jostiees  bad  a  power  of  directing  the  ftir  and  necesary  ex* 
pences  of  the  parish  in  obtaining  the  relief  granted  to  be  pm  to 
them ;  otherwise,  so  fkr  from  tdting  order  far  tbeir  better  relief 
in  part  or  in  all,  the  parish  may,  m  some  cases,  be  more  bttrtheaed 
by  the  expence  of  obtaining  the  order  than  by  the  maintensiioe 
of  the  child.  However,  as  my  Lord  and  ray  Brothers  have  no 
doubt  tipon  the  subject,  it  must  be  presumed  that  they  have  pnt 
the  right  construction  on  the  statute.— -Lawrekcx  J.  I  agree 
with  my  Lord  in  Uie  construction  he  has  pot  upon  the  statote  of 
Eliz. :  it  recites  two  mischiefs ;  the  one,  that  the  bastards  sre 
left  to  be  kept  at  the  charges  of  the  parish  iHiere  they  are 
bom ;  the  other,  the  eril  example  and  encouragement  of  lewd 
life :  and  it  directs  that  the  jusuces  shall  take  order,  as  well  for 
the  punishment  of  the  parents,  as  idso  for  the  better  reiief  of 
the  parish*  Now  tliese  latter  words  bemg  general^  we  must  collect 
what  relief  the  legislature  intended  by  adverting  to  the  mischief 
before  i^ecited,  whi<^  was  that  the  parish  was  left  bnrtiwned  with 
the  charges  of  keeping  the  child  ;  this  cannot  include  the  costs 
io  be  afterwards  incurred  in  obtaining  the  order  of  filiation  and 
maintenance.  But  if  the  words  were  more  doubtful  than  they  are, 
yet  after  so  great  a  lapse  of  time  since  the  passing  of  the  act, 
without  any  case  having  put  so  extended  a  construction  on  the 
words  in  question,  and  costs  not  having  till  now  ever  been  ordered 
to  be  paid  by  the  justices ;  it  would  b^  going  too  far  at  this  time 
of  day  to  say,  that  they  have  the  power  of  awarding  costs.  Widi 
respect  to  the  case  of  Res  v.  NeUon^  it  is  clear  that  the  costs 
there  spoken  of  meant  the  costs  incurred  in  this  Court :  (he  re- 
port  in  Ventris  points  to  the  costs  of  suing  out  the  eerdonri. 
This  Court  has  no  original  jurisdiction  to  make  an  order  of  fili- 
ation ;  they  could  only  quash  or  confirm  the  order  of  the  justices 
below.  But  if  they  confirmed  the  order,  and  thought  it  had  been 
Vexatiously  removed  hither  by  certiorari^  they  might  teiy  well 
Order  the  defendant  to  pay^the  costs  incurred  in  this  Court.—' 
Lb  Blanc  J.  This  is  a  new  attempt  to  eive  the  justices  below 
a  power  <^  awarding  costs  in  this  case,  umich  they  never  exer- 
cised before ;  and,  in  my  opinion,  never  had  under  the  statote  of 
jKf's.  The  power  conferred  on  the  justices  of  givii^  relief  to  the 
burthened  parish,  in  part  or  in  all,  must  be  confined  to  relief 
against  the  misdiief  before  recited,  Uiat  of  maintaining  the  child 
born  in  such  parish,  and  cannot  be  applied  to  the  subsequent  ex- 
pence  of  procuring  an  order  of  filiation  and  maintenance.  And 
this,  I  think>  would  be  the  proper  (construction  of  the  wmrds,  cvea 
if  they  were  in  a  recent  act  of  pariiament,  which  was  now  to  have 
a  constraetion  put  upon  it  fbr  the  first  tiine.  But  such,  it  appeals, 
has  always  been  considered  to  be  the  true  construction  of  the  act: 
and  a  strong  argument  is  to  be  drawn  from  the  caseof  Jtev. 
Marttvia,  Where  the  very  ground  on  which  the  Court  eonfinaed 
the  order  for  the  payment  of  a  gross  sum  **  for  the  mainteoaaces 
^*  of  the  child  and  other  incident  charges  and  expences,"  was 
because  they  considered  otiher  incident  charges  and  expences  ss 
confined  to  charges  and  expences  attending  the  maintenance  sf 
the  chfld :  consideriog  that,  unless  so  confined,  the  order  wonU 
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iMve  been  bad*  So  muchy  thereforerof  the  order  as  dire«ls  the 
pajmeiit  of  coslSt  must  be  quashed ;  but  it  must  be  coufiftned  for 
the  rest,  the  order  itself  having  separated  the  sums  to  be  paid.  -— 
Order  quashed  as  to  the  payment  of  costs. 

537«  Rex  y.  De  Brouquensf  T..T.  51G.S.  H£a<^277*"-*  An  Under  the  sta- 
sider  of  bastardy  was  made  by  two  justices  of  C. ;  in  which,  after  tutesconccrning 
racitJDg  that  E.  A.  (single  woman)  on  the  ISth  of  September  1810»  ^■■**^."?  ^' 
was  detiTered  of  a  dead-bom  male  bastard  child  at  5.,.and  that  the  ^f^^    y"!!^ 
said  £.  A^  mother  of  the  said  bastard  child,  hath  been  chargeable  ^^^  of  ex- 
to  the  parish  of  S^  and  further  that  the  defendant  begot  the  said  peaces,  can  be 
bsBtsrd  child  on  the  body  of  the  said  E.  A.t  &c.|  the  judges  coi^  n»de,  unless 
daded  by  adjudging  the  defendant  to  Y^  the  reputed  father  ^the  ^^  ^^!^  ^ 
md  ioitard  childf  and  ordered  him  to  pav  to  the  parish  officers  ^"^  '^^^^ 
6^  lit.  **  for  and  towards  tne  lying-in  of  the  said  E.  A^  and  for 
"  the  expences  incurred  in  apprehending  the  defendant,  and  for 
^  making  this  order."    The  order  was  removed  by  certiorari  into 
this  Court.  —  Lord  Ellbuborovoh  C.  J.  In  order  to  come  under 
the  denomination  of  a  bastardy  must  not  the  child  be  born  alive  ? 
All  the  provisions  in  the  several  statutes  assume  the  birth  of  a 
child,  which,  of  course,  must  be  bom  alive.  —  Grose  J.  No  dead 
substance  is  the  object  of  legislative  provision  in  an3r  of  the  acts.*** 
Ls  Blanc  J.      Many  of  the  provisions,  even  in  the  statute 
49  G.  3.  c.  68.  are  quite  inapplicable  to  a  dead  child ;  and  all 
dirough  the  act  there  are  words  of  reference  to  a  bastard  bom  out 
of  lawful  matrimony.  — Rule  absolute  for  quashing  the  order  of 
bastardy. 

53a  Robeon  y.  Spearman^  H.  T.  IG.4^  3  B.^  A.4^S. -^The  Awamotfor 
declaration  stated  that  defendants  made  an  assault  upoi^the  plain*  tbeoommitineDt 
tiff,  and  seized,  &c.  and  imprisoned  him,  without  reasonable  cause9  ^^  ^f^^hln 
in  a  certain  gaol,  &c.  for  six  days*  and  until  he  paid  a  large  sum  |^  ^^  m^ll 
sf  money.   iPlea,  not  guilty.  At  the  trial  at  the  last  Spring  assizes  he  shoold'iwy  « 
for  N^  before  Bayley  J.,  it  appeared  that  the  plaintiiF,  against  sum  due  for  ths 
whom  a  regular  order  of  filiation  had  been  previously  made,  had  m«u>cenaoce  of 
been  committed  by  the  warrant  of  the  defendant  5.,  who  was  a  £!J?!!!^J!^. 
magistrate,  for  not  having  paid  the  arrears  due  under  that  order,  lldfce^  or  oimH 
The  warrant  being  produced,  appeared  to  be  for  the  commitment  hsriiQuldhe 
of  the  plaintiff  to  the  gaol  of  Az.»  until  he  should  pay  the  sum  due  oiherviao  daU* 
end  legal  accustomed  jeest  or  until  he  should  be  otnertoise  delivered  ▼«»«dby  duo 
hf  due  course  of  law.    ITie  plaintiff  having  been  imprisoned  aix,  ^^  ^^^' 
wiys,  paid  the  money,  and  was  dischar^d.    It  also  a|^ared,  that  ^.tnite  not™*" 
the  notice  which  was  given  to  the  defendant  £.,  pursuant  to  the  being  Mitboriv 
ttatute  24  C2.  c.44.,  after  reciting  the  arrest  and  imprisonment  ed  under 
of  the  plaintiff,  and  that  he  was  compelled  to  pay  a  sum  of  money  ^9G,^  c.68. 
in  order  to  obtain  his  discharge,  stated  that  a  precept  called  a  latw  ^\^  °^* 
<s/wooUl  be  issued  against  him  for  the  saia  imprisonment  and  *"^  awarran. 
sum  of  money.    It  was  contended  for  the  defendants,  that  this 
notice  was  insufficient ;  but  the  learned  judge  over»ruled  this 
objection,  and  being  also  of  opinion  that  the  warrant  was  illegal, 
inasmuch  as  by  the  49  G.  3.  c.  68.  §  3.  the  magistrate  was  em« 
powered  only  to  commit  for  three  months,  unless  the  money  be 
sooner  paid  (whereas  here  the  commitment  w^  general,  being 
until  he  should  pav  the  money),  he  directed  the  jury  to  find  a  ver« 
diet  for  the  plaintiff  against  the  defendant  S*    The  other  defend* 
ant,  who  was  the  constable  who  executed  the  warrant,  had  a 
verdict.  —Abbott  C.  J.  I  am  of  opinion  that  the  warrant  in  this 
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case  was  illegal,  not  being  such  as  the  justice  had  authority  to 
make.  It  was  his  duty  to  have  pursued  the  words  of  the  statute 
of  the  49  G.  3.  c.  68.  If  he  had  so  done,  it  would  have  given  the 
party  committed  the  option  either  of  paying  the  money  or  of 
staymg  three  months  in  prison,  and  being  thereby  altogether  dis- 
charged from  the  payment.  This  warrant  is  for  his  imprisonment 
till  he  shall  pay  the  money,  and  deprives  the  party  of  that  advan- 
tage. The  difference  is  a  most  material  one,  and  it  gives  the 
party  committed  a  right  of  action  against  the  magistrate.  There 
does  not  appear  to  me  any  weight  in  the  other  objection.  The 
only  effect  which  the  omission  of  any  mention  of  a  battery  in  the 
nbtice  could  produce,  would  be  to  prevent  the  plaintiff  at  the 
trial  from  giving  evidence  of  a  battery.  It  was,  however,  quite 
sufficient  to  apprise  the  magistrate  of  the  nature  of  the  actioa 
about  to  be  brought  against  him,  so  as  to  have  enabled  him,  if  he 
had  thought  proper,  to  have  tendered  amends.  I  can  see,  there- 
fore, no  ground  for  disturbing  the  present  verdict.  —  Rule  re- 
fused. 

V.  The  Complaint  and  Examination* 

An  order  of  539.  Rex  v.  Beard,    H.  T.   S  fV.S.    2  Salk.  478.  —  An  order 

bastardy  made  made  by  two  justices  of  the  peace  in  Sussex,  adjudging  B.  to  be 

^'^w^tir  ^^e  father  of  a  bastard  child,  was  quashed,  because  it  appeared 

tice  only,  is  bad.  ^^c'^chy  that  the  examination  of  the  woman  was  by  one  justice  only, 

See  Billings  0.  though  the  ordering  part  thereof  was  said  to  be  made  by  both; 

Prinn,  pott,  and  B,  was  bound  over  to  the  next  Sessions. 

pl.54S.  540.  jicj^  V.  West,    T.  T.   3  Ann.  6  Mod.  180.  —  An  order  of 

The  ezamina-  two  justices,  reciting,  that  upon  examination  upon  oath  before  one 

t2k^^  ^  °^  ^^®™  ®^  *®  mother  of  a  bastard  child,  it  did  appear  that  J.  was 

justice  in  the  ^^®  father,  therefore  they  adjudge  him  to  be  so,  and  order  him  to 

presence  of  the  pay,  Ac*  —  Per  Curiam  :  The  examination  is  a  judicial  act,  and 

other,  ought  to  be  by  both ;  if  indeed  they  are  both  present,  and  one 

only  of  them  examined,  it  is  sufficient. 

ByI8Elis.c.3.  ^^^'  ^^*  ^'  Buchall,  M.  T.   3  G.2.  1  Bar.  ^.  B.  261. —This 

the  complaint  was  an  order  of  bastardy  made  by  two  justices.    It  was  objected, 

may  be  made  by  tliat  the  order  did  not  appear  to  be  made  on  complaint  of  the 

othersMweUas  parish.  —  The  Court  said,  that  the  18  Eliz.  c.  3.  on  which  statatc 

the  parish.  ^jg  order  is  founded,  does  not  require  that  the  parish  shoald 

complain  (a),  but  gives  the  justices  power  to  make  such  order  on 
complaint  of  any  other.  —  The  order  was  confirmed. 

But  by  6  G.  2.         542.  Rex  v.  Nottingham,  E.  T.  10  G.  2.  MSS An  order  of 

c.  81.  a  com-  bastardy  must  be  made  on  complaint  of  the  parish  where  the  child 

plaint  must  be  ]g  born,  and  it  must  be  stated  in  the  order  to  have  been  made  on 

made  by  the         g^^^jj  complaint. 

B^-ustices  ^*^*   ^^^^^"SJ^  ^'  ^^^^^>    ^'^'    ^5  ^'^'    2  BL  Rep.  1017.-- 

must  be  p^nt  Trespass  and  false  imprisonment  for  committing  the  plaintiff  to 

at  the  same  time  Bridewell  for  refusing  to  filiate  a  bastard  child.  She  was  examined 

and  place  when  severally,  at  separate  times,  (but  in  the  same  day,)  and  in  separate 

a  woman  is  ex-  places,  by  the  two  defendants,  who  were  justices  of  the  peace  for 

committ^  f  r  Gloucestershire  ;  and  they  separately  signed  the  warrant  of  com- 

not  filiating  a  niitment.    On  the  trial  at  the  last  assizes,  verdict  for  the  plaiDtilT 

bastard  child.  «^ith  5/.  damages.  —  De  Grey  C.  J.     This  case  is  unfortunately 

too  clear  to  bear  an  argument.     There  is  no  use  in  appointing  tro 

--  (a)  But  sec  6  G.  2.  c,  31 .  and  Rex  v.  Fox,  unte,  pi.  530. 
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or  more  penoas  to  exercise  judicial  powers,  unless  tlie^  are  to  act 
together,  (a)    Separate  examinations  by  difterent  magistrates  may  (a)  See  Rex  v. 
produce  different  facts ;  on  which  then  is  the  adjudication  to  pro-  Forrest,  ante, ' 
oeed?  It  .is  exceedingly  clear,  that  in  case  of  an  action  thus  P^^' 
brought  to  try  the  validity  of  the  commitment,  it  cannot  be  sup- 
ported by  law.— « Gould,  Blagkstonb,  and  Narss  Js.  of  the 
same  opinion. —  Rule  discharged. 

544.  Rex  V.  Vpton  Gray,    T.  T.    23  G.  8.    CaW.  308.  — Two  ItUnotnece»- 
justices  adjudge   fV.  N,  to  be  the  reputed  father  **  of  a  female  sary  to  the  va)i. 
"bastord  child  begotten  on  S.  A"  &c.    The  Sessions  on  appeal  ^j^J,?*"."  °"'*'^ 
quashed  this  order,  because  it  did  not  appear  upon  the  face  of  the  Jje   *totivefo- 
order  that  S.  A-  was  e;xamined  in  the  presence  of  fF,  N.  at  the  the/should  be' 
time  of  making  the  order.  —  Lord  Mansfield.     The  presence  present  at  the 
of  the  putative  father  is  not  necessary  before  the  justices  out  of  rumination  of 
the  Sessions  ;  and  as  the  Sessions  have  stated  this  and  no  other  to  ^  woman  !>% 
have  been  the  foundation  of  their  proceeding,  we  cannot  presume  jjj^i^*^** 
that  they  went  upon  any  other.  —  Willes  and  Buller  Js.  con- 
curred.  —  Original  order  affirmed. 

51-5.  Rex  V.  Ravenstoney    M.  T.   34  G.  3.    5  T.  R*  373.  —  The  The  examina- 
Sessions  made  an  order  of  filiation  and  maintenance  on  W*  S.     It  **<>"  <^^*  P"*g- 
appeared  on  evidence,  that  S.  H.  died  within  two  hours  after  she  ^g^^"™*" 
was  delivered  of  the  child.     That  she  had  previously  been  ex-  ticeunir  ^"'' 
amined  before  a  justice  of  the  peace,  according  to  the  provision  6G.  2.  c.  si. 
of  the  6  G.2.  c.  31.,  and  her  examination  was  produced,  in  which  is'evidence  suf- 
8be  deposed,  that  the  said   W.  S.  was  the  father  of  the  child.  |««?t  ^or  the 
When  this  examination  was  offered  in  evidence,  it  was  objected  ^J?'*""  ^^ 
to  on  the  behalf  of  W.  S.y  both  as  inadmissible  and  insufficient ;  ^  filiation  on^  ' 
the  Court  received  it  in  evidence,  but  thought  thal»  the  woman  the  putatire 
heing  dead,  no  order  of  filiation  could  be  made.  —  Per  Curiam  :  father,  though 
It  is  clear  from  the  concluding  part  of  the  case,  that  the  only  Je  woman  be 
doubt  entertained  by  the  justices  at  the  Sessions  was,  whether  or  g^l>^ 
not  they  could  make  an  order  of  filiation,  the  woman  being  dead*  ciavton  infra, 
and  not  whether  the  evidence  was  sufficient  to  make  an  order  on 
the  party  before  them,  if  under  these  circumstances  they  could 
make  any  order  at  all ;  and  as  to  the  question  reserved  for  the 
opinion  of  this  Court,  there  is  no  doubt  but  that  they  may  pro- 
ceed to  make  the  order,  although  the  woman  be  dead.    The  exa- 
mination having  been  taken  before  a  magistrate  in  the  course  of  a 
judicial  proceeding,  under  the  statute  of  6  G.2.  c.3h  is  certainly 
admissible  evidence,  like  the  depositions  taken  under  the  statute 
of  PkUip  and  Mary  {a):  and  being  admissible,  and  not  contra-  (a)  i  &2P.  & 
dieted  by  any  other  evidence,  it  seems  to  be  conclusive.     We  M.  c.  is. 
cannot,  indeed,  compel  the  justices  at  the  Sessions  to  decide  on  the 
weight  of  evidence ;  but  when  we  determine  that  this  evidence  is 
admigsible  in  point  of  law,  and  that  the  justices  may  make  the 
order  applied  for  though  the  woman  be  dead,  we  have  no  doubt 
but  that  they  will  also  be  of  opinion  that  this  evidence  is  con- 
clusive against  the  party  against  whom  the  application  has  been 
made. 

546.  Rex  v.  Clayton^  M.  T.  43  G.  3.  3  East,  58.  —  Two  jus-  Every  reasona- 
tices  of  the  peace  made  an  order  of  bastardy,  entitled,  "  The  ble  intendment 
"  order  of  A.  B.  and  C.  D.  the  justices,  &c.,  made  at,  Ac,  con-  J^JJ^^  "J***® ''» 
**  cerning  a  female  bastard  child  lately  born  in  the  township  of  B.,  JJdCTofiusticcs, 
"of  the  body  of  M.  C,  single  woman,  «Vicc  deceased:'^  reciting  Therefore 
that  wt^ereas  it  had  appeared  to  them,  the  said  justices,  as  well  where  an  order 
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of  bMtflrdj.re-  upoD  the  coaplaint  of  the  churohwardeiMy  &C,  of  tke  towadhip 

t!^  1^^  ^  ^*'  ^  ^*^®  ^^  ridinff,  89  upon  oath  of  R.  T^  of  J3«»  &c;,  tbat 

Se  i?i5^roii^  ***  *""'  ^*  ^'  ®^"'  "^  '^^^^  ****  ^^  *"^  P**"'  ^**  delivered 

oath  of  R.  T.  o^  <^  fbmale  bastard  child^  in  the  said  townditp  of  J3.,  andthst 

that  tbe  Mid  the  said  bastard  child  was  then  chargeable  to  toe  said  tovDship, 

Mary  CoU  (re-  and  likely  so  to  continue  \>  and  farther,  that  upon  the  eTaminatioa 

feiTing  to  the  ^,f  j|jg  ^^  j^^  q^^  tiken  upon  oath  before  A.  B.  (another  justice 

Si'^'I.amwl  ^^  P«^«®)'  ^^  the  nth  ^  Marf  Jmi  past,  in  the  presence  of 

as  Man/  CoU  ^^  ^^d  R.  7.,  the  said  M.  C.»  upon  her  oath,  charged  G.  C^  of,  && 

deceated)  was  (the  defendant)  with  having  begotten  her  with  the  child  of  which 

delivered  of  a  she  wfis  then  pregnant ;  they  therefore,  ^pon  the  examination  of  (he 

bastard  child^  cause  and  circumstances  of  the  premises,  as  well  upon  the  oath  of  the 

Ac.  ond/i^tA^r  g^  jjj  ^^  ^^^^  jjj^^jj^  g^  ^j^^Q  ^  aforesaid,  and  also  upon  the 

^l^^iS^^of  oath  of  the  said  R.  T.,  did  thereby  adjudge  the  said  defendant  to 
the  said  M.  C  be  the  reputed  father  of  the  said  bastard  child :  and  ordered  him 
taken  on  oath,  to  pay  certain  sums  as  such  towards  the  relief  of  the  township, 
*«v*"*«'»  *^  *c.,  given  under  their  hands  and  seals,  &c.  (dated  the  14th  of 
US^i^dRT,  ^^^^  1^^)-  Th®  original  order  was  confirmed,  on  appeal,  by 
the  said  M.  C*  ^^  Quarter  Sessions :  and  both  orders  being  removed  into  th& 
upon  her  oath  Court,  a  rule  was  granted  to  show  cause  why  they  should  not  be 
charged  the  de-  quashed  for  insufficiency  :  First,  Because  it  is  not  shown  that  the 
^daot  with  defendant  was  summoned  to  appear  before  the  magistrates  to 
^SbOT  ikcn  ad-  ^'^'^^^^  ^bc  complaint,  nor  (whicn  mieht  have  cured  the  want  of 
judged  that  summons),  that  he  had  in  fact  appeared  (a).*  Secondly,  Because 
therefore  upon  the  orginal  order  was  made  upon  illegal  evidence.  — r  Lord  £i- 
eiamination  of  lbkbobough  C.  J.  The  law  has  been  settled  by  so  strong  a 
the  cause  and  ge«ries  of  decisions  from  the  time  of  Lord  HoU  down  to  a  veiy 
of^em^Sacs  w^^®**^  period,  that  every  intendment  shall  be  made  in  6iY0ur of 
at  fpellontL  '  ^^  order  of  justices,  that  we  must  see  whether,  by  any  intend- 
oaih^Ou  said  ment  which  can  be  made,  the  present  order  can  be  supported* 
M.  C.  b^ore  Now  It  is  not  a  very  forced  intendment,  that  the  examinatiop  of 
S'X*^*"*  Af.  C,  which  is  described  as  Uaring  date  the  11th  of  May,  &c 
the  M^ofi^  was  lit  n)rUmgf  for  it  must  be  something  on  which  a  date  couhi 
said  R.  T.  that  ^  Impressed.  Then  it  must  also  have  been  produced  to  those 
the  defendant  who  SO  describe  it.  Nor  does  it  necessarily  appear  that  oolj  the 
was  tiie  lather,  fact  of  the  examination  of  M.  C.  was  testified  by  R.  T.,  the  vit- 
^  M**  ^  ^^^  eKamined ;  for  the  order  goes  on,  "  And  Jurther"  Ac.  by 
muSr&cf  tite  If^^^  ^'  ™"*^  ^®  understood  that  it  Jurther  appeared  to  the  jus- 
Court  will  in-  tioes,  that  upon  the  examination  of  the  said  M.  C,  taken  on 
tend,  ifespeci-  oath,  &c.  in  the  presence  of  R.  71,  she  charged  the  defendant 
allf  aAcr  w^  with  being  the  father,  &c.  Then  it  is  not  a  strained  inference  to 
Sm^J^T^u^^  make,  that  the  original  examination  from  whence  this  appeared 
ICC^dead  ^  ^^  justices,  was  produced  and  verified  upon  the  oath  of  i2.  T* 
at  the  time  of  Besides,  this  is  a  case  after  appeal  to  the  Sessions,  where  it  must  be 
the  order  made,  taken  that  these  objections,  if  founded  in  fact,  would  have  been 
and  that  her  ex«  proved  and  admitted,  and  that  if  either  not  made,  or  made  and  over- 
J^^"jJ^®"*  ruled,  they  were  without  foundation  in  fact.  Then  if  the  woman 
taken  in^^  «  ^^t^  dead,  the  proceeding  on  her  examination  afterwards  is  fully 
writing  under*  warranted  by  the  case  of  Rex  v.  Ravenstone.  (b)  As  to  the  other 
the  statute  point,  of  the  want  of  summons,  the  form  of  the  order  would  have 
^O'^'^si,  been  better  if  it  had  followed  the  precedents;  but  the  cases  cited 
tbToiS^  ^  sanction  the  omission.  —  The  other  judges  declared  themselves  o( 
R.T.  before  ^^^  same  opinion  ;  and  Lawrsncb  J.  added,  that  as  to  the  ob- 

the  magistrates 

making  the  (a)  vide  Rex  u.  Stone,  IE.  R.  630.  (*)  Jnie,t»\.  545. 

order,  whicli  ^  ' 


SiGT.  5.]  THE  COMPLAINT  AND  EXAMINATION.  4^7 

jection,  thiit  It  did  not  appear  that  the  Ifomah  wAs  dead,  the  enmifiMlMi  fe 
cmitrary  must  be  hitended ;  fbr  the  title  of  the  order  described  ^uffic^eiic  •Aer 
AT.  C.  as  being  deceased^  and  she  was  mentioned  in  the  bodyof  it  '^'l^erlo^  *** 
SB  tbe  said  M.  C.,  which  refers  to  the  woman  aaid  in  the  title  of  reiit«flnbM^ 
it  to  be  dead —  Both  orders  confirmed.  qoOTt  order  of  fiU^iioii. 

547.  Rex  y.  Martyr,  M.  f  .  51  Ow  3.  IS  EastySS.  — -  This  o«ne  on  One  who  k  de 
upon  a  rule  on.  the  defendants,  justices  of  the  peace,  to  show  cause  ff^to  guardian 
why  a  mandamus  should  not  issue  to  them  to  take  the  examination  ^^ S^  P**?*  ^^ 
of  Af.  jB.,  a  pauper  of  the  parish  of  D.,  touching  the  reputed  ^^^  oiher* 
father  of  a  bastard  child  or  which  ^e  was  pregnant,  and  also  parishes  under 
commanding  them  to  issue  their  summons  directed  to  Wk  F,^  the  suitute 
of  the  same  parish,  to  compel  his  appearance  before  them,  to  22G.3.cas. 
answer  for  having  disobeyed  an  order  of  ba^ardy  made  against  ^T5*^?**^ 
him.    The  application  was  founded  upon  the  affidavit  of  JP.  S.,  Jioyme«t oftfie 
stating  that  m  1787>   2>.  and  other  parishes  united,   to  adopt  poor,,  and  who 
the  provisions  of  the  stat.  22  G.  8.  c,  SS*,  for  the  better  relief  and  is  received  and 
employment  of  the  poor,  and  that  under  that  act  he  was  duly  ap-  acknowledged 
pointed  guardian  of  the  poor  for  D.  in  HO*,  and  that  from  that  ^*[^. P"™*» *■ 
time  up  to  Easter  1810,  at  the  several  public  meetings  held  in  £^J[S^J,t 
Eoiter  week  respectively,  for  the  appointment  of  parish-officers  legally  appoint- 
in  general,  and  also  for  the  'purposes  of  the  said  act ;  he  from  ed  such  under 
time  to  time  duly  entered  into  an  agreement  with  the  parishioners  ^^  rtatute  is 
duly  qualified  under  the  act  for  that  purpose,  to  continue  euardian  y®*  *^i"^^* 
of  the  poor,  and  that  by  virtue  of  such  agreements  be  did  conti-  chmcte/to  a 
nue  to  execute  the  duties  of  the  office  up  to  Easter  1810,  when  justice  of  the 
he  was  in  like  manner  continued  in  office  for  the  ensuing  year,  peace  to  take 
That  at  a  meeting  of  justices  on  the  ISth  of  June  last,  S.  as  **>«  exami- 
WQh  guardian,  attended  with  M,  B.,  to  filiate  the  bastard  child,  "jf^^^JJjJ^ 
of  which  she  was  pregnant,  and  informed  the  defendants  then  pre-  fhualn'order 
sent,  that  he  had  agreed  with  the  parish  of  D.  to   continue  in  to  filiate  the 
the  office  of  guardian  for  the  year  ensuing,  and  in  that  cha-  bastardwhich 
tacter  required  them  to  take  her  examination,  but  they  refused  to  ^J  t^«  statute 
take  cognizance  of  the  matter.     That  he  also  applied  to  them  at  ^9'?'?:^]\l 

*L'         "      •  ■  f         n  *        •         w«r    *-»     51.  IS  directed 

toe  same  time  as  such  guardian,  for  a  summons  against  fr,  F.,  ^  |^  ^^^ 
to  appear  before  them  for  neglecting  to  obey  an  order  of  bastardy,  ^p^n  appHcaHon 
which  they  also  refused  to  issue.     That  the  justice  required  a  list  by  the  oveneert 
of  the  persons  qualified  to  serve  the  office  of  guardian  to  be  made  ^  the  poor,  in 
out  and  laid  before  them,  but  that  the  parish  persisted  in  their  ap-  ^^J^tilllJd? 
pointment  of  S.,  notwithstanding  which  the  defendants  without  f"ap|SntS*" 
any  such  list  made  out  or  returned  to  them,  on  the  19th  of  May,  and  he  is  also 
niade  an  appointment  in  writing  of  J.  P.,  of  D.,  to  be  guardian  competent  to 
of  the  poor  of  that  parish,  though  he  refused  to  accept  the  fpplytothe 
office.     The  defendants  in  answer  stated  that  at  the  annual  meet-  J"**«^  ^"^^  • 
ing  of  the  justices,  held  for  the  jippointment  of  parish  officers  on  Lainstareputed 
the  5th  of  May  last,  inter  alia^  for  the  purpose  of  appointing  a  faOier  for  not 
guardian  of  the  poor   of  Z>.   under  the  provisions  of  the  act  obeying  an 
(the  former  appointment  having,  as  they  submitted,  then  ceased),  J"^  of  basiar- 
no  list  of  persons  qualified  to  fill  the  office  having  been  returned  ^JJ,^J^*49g! s. 
to  them  irom  the  parish  of  2).,  they  adjourned  to  the  19th,  for  c.«s.*§s.  is' 
the  purpose  of  having  the  list  returned,  and  no  list  being  then  re-  diraeted  to  he 
turned,  and  considering  S«  to  be  an  unfit  person  to  be  continued  made  upon 
in  the  office,  they  appointed  J.  P.  a  person  duly  qualified  to  be  compUdru  by 
guardian  fbr  that  year.    That  they  believed  that  the  parishioners  ^J^J^^'^ 
stated  as   having  concurred  in  the  agreement  to  contmue   S,  ^^    ji^ 
guardian  of  the  poor  for  the  year  ensuing,  were  not  two-thirds  in  though  the  lai- 
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ter  statute  dU 
rect  the  magi*- 
t»te  upon  ftudi 
complaint  and 
proof  upon  oath 
^f  the  order  for 
payment  of 
maintenance, 
and  nonpay- 
ment thereof  to 
itsuefds  warrofU 
to  apprehend 
the  reputed 
father,  yet  it 
ia  proper  for 
the  justice  to 
issue  a  tum- 
tnofu  in  the  first 
instance  to  the 
party  charged 
to  attend  and 
show  cause,  Ac. 


number  aiul  value  of  the  pariBhioners,  according  to  the  poor't 
rate  as  required  by  the  act ;  and,  therefore,  conndering  &  not 
to  have  been  legally  continued  or  appointed  guardian  of  the  poor 
at  the  time,  and  that  they  coutd  not  regularly  investigate  any  con- 
plaint  of  the  kind  not  preferred  by  a  regular  parish  oiBcer,  they 
refused  to  take  the  examination  of  M.  B^  for  filiating  her  bas- 
tard, or  to  issue  the  summons  to  F.  for  disobeying  the  order  of 
bastardy.  —  Lord  Ellvnborouoh  C.  J.    The  person  making  the 
application  to  the  magistrate,  being  guardian  of  the  poor  of  D. 
deyacto,  acting  in  that  character,  and  recognized  as  such  by  the 
parish,  and  no  objection  being  made  by  the  general  overseen  of 
the  poor  to  this  person,  making  the  complaint  to  the  magistrates, 
as  against  one  who  usurped  their  authority,  we  do  not  think  that 
the  magistrates  could  enter,  upon  such  an  occasion,  into  the  ob- 
jection  that  he  was  not  duly  appointed  guardian.    As  to  the  caies 
referred  to  touching  certificates,  requiring  them  to  be  signed  by 
the  full  number  of  officers  de  jure,  competent  to  bind  the  parish, 
they  are  very  different.    Where  the  parish  is  to  be  bound  there- 
after by  the  acts  of  its  officers,  it  must  be  shown  that  they  had  a 
competent  authority :  but  here  5.  did  no  act  assuming  to  bind 
the  parish,  but  only  applied  to  the  magistrates  to  take  the  examio- 
ation  of  the  woman  and  put  the  matter  in  a  course  of  inquiry. 
Then  as  to  the  objection  upon  the  late  act,  it  is  the  general  duty 
of  magistrates,  in  cases  of  this  sort,  where  the  complamt  is  merely 
for  non-payment  of  money,  to  issue  a  summons  in  the  first  instance, 
before  they  grant  a  warrant  of  apprehension,  and  it  requires  very 
strong  words  to  take  away  the  necessity  of  the  summons.    I  re- 
member a  case  some  years  ago  where,  though  the  words  of  ansct 
authorizing  the  magistrate  to  issue  his  warrant  for  a  purpose  of 
this  kind  were  very  general,  yet  the  Court  held  it  to  be  the  doty 
of  the  magistrate  to  issue  his  summons  in  the  first  instance.    And 
I  cannot  think  that  the  words  here  used  are  sufficiently  strong  to 
take  away  the  power  of  issuing  his  summons. — Baylet  J.   The 
use  of  the  summons  is  to  give  the  party  an  opportunity  of  show- 
ing, if  he  can,  that  he  has  paid  the  money  and  obeyed  the  order, 
and  to  show  that  there  is  no  ground  for  the  complaint  to  autho- 
rize his  apprehension.  —  Per  Curiam.    Rule  absolute. 


An  order  of 
bastardy  need 
not  state  that 
the  party  was 
summoned. 
See  next  case. 

An  order  of 
bastardy,  whe- 
ther made  by 
.two  jufttices  or 
at  the  Sesiiona, 
ou^t  to  state 
that  the  reputed 
father  was 
tummoned,  and 
show  the  caiue 
of  the  sum- 
monsy  and  not 


VI.  The  Summons  and.  Commitment. 

548.  jR^xv.  Hatokins,  T.  T.  7  G.  1.  Poor  Sett.  127.— In  theor- 
der  of  bastardy  it  was  not  said,  that  the  defendant  was  summoned^ 
or  had  notice,  or  was  heard.  —  Per  Curiam  :  It  is  not  requisite 
where  the  order  is  made  by  two  justices;  otherwise,  if  it  had 
been  originally  made  at  Sessions. 

5^9.  Rex  Y.  Glegg,  M.  T.  7  G,  1.  S  Mod.S.—  Glegg^»^l 
the  order  of  two  justices  adjudged  to  be  the  putative  father  of 
three  bastard  children,  and  ordered  to  pay^  &c,  which  order  wss 
confirmed  on  appeal  to  the  Sessions ;  and  both  the  orders  being 
removed  into  the  King's  Bench,  it  was  insisted  in  G»*s  behalf, 
that  the  order  made  by  the  two  justices  was  irregular,  because  it 
did  not  set  forth  that  G.  was  duly  summoned  to  appear  before 
them  ;  it  only  set  forth. that  he  had  notice  to  appear^  but  did  not 
show  for  what  cause,  and  therefore  was  not  a  regular  summons*  «* 
The  Court  was  of  opinion,  that  if  G.  was  not  summoned  to  appeari 
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fihowiog  for  wHal  cause,  they  might  quash  this  order ;  for  it  is  merely  set  forUi 

a^inst  the  Jaw  of  England^  that  a  man  should  be  impeached  ^  ^^  >>*^ 

without  notice  to  make  his  defence,  and  all  inferior  jurisdictions  2!^y  'V*^' 

ought  to  show  that  they  have  preceded  according  to  that  power  ^  ^J^^  ^75^ 

which  they  have  by  law.  ^«  The  Court  ordered,  that  the  parish  ttndpost, 
^lould  have  time  to  show  whether  G.  was  regularly  summoned  to 
appear  before  the  two  justices  who  made  the  order.  — .  And  the 
order  was  afterwards  affirmed. 

550.  Rexy.BuckaUy  M.  T.  SG.2.   1  Burr.  AT.  B. 261.— This  Tlie Justices 
wa«  an  order  of  bastardy  made  by  two  justices  confirmed  by  an  ""m*^*"?*?. 
order  of  Sessions.  —  Strange  objected,  that  it  was  appointed  m^e.        * 
that  an  attackmetii  should  eo  against  the  defendant  for  having  Ld.Rayin.858. 
disobeyed  a  former  order,  and  he  submitted  that  the  Court  of  Ses- 
sions have  no  authority  to  issue  such  process.— -Yates,  on  the 

other  side,  observed,  that  although  the  word  *'  aUachias  "  was  in 
the  order,  it  was  to  be  understood  no  more  than  a  common  capias; 
but  admitting  that  it  was,  it  is  laid  down  in  Hawkins's  Pleas  of  the 
CrotoUf  that  every  Court  of  Record  may  grant  an. attachment. — 
The  Court,  however,  thought  this  was  a  good  objection  to  the 
order ;  and  it  was  accordingly  quashed. 

551.  Rexv.  Cotton,  T.  T.   6&7G.2.    I  Sess.  Cas.  179 An  T^nsputed 

information  was  moved  for  against  Uie  defendant,  who,  with  an-     *^!J!I^!?1^ 
other  justice,  made  an  order  of  bastardy  upon  one  F,,  without  sum-  ^  ^„  o^^^  of 
moning  him  to  appear  before  them  to  make  his  defence.  Upon  ap-  filiation  can  be 
peal  to  the  Sessions  he  was  acquitted,  and  put  to  ereat  expences;  made;  for  with- 
which  it  was  insisted  was  contrary  to  natural  justice.  —  Mr.  Jus-  *|"'  •ummona 
TICK  Page  :  No  man  in  an  office  can  be  supposed  to  be  so  igno-  rfl?  ^'^  °f  "^ 
rant  as  not  to  know  it  is  against  natural  justice  to  convict  a  man  ^, 
without  a  summons  :  the  examination  ought  to  be  so  made  that  See  Rez  v. 

the  truth  may  appear ;  and  this  must  be  by, examining  both  sides,  Clayton,  ante, 
otherwise  it  is  partial.  The  scandal,  the  expence,  and  the  dis-  P^-  ^^^* 
order  in  Mr.  F.'s  family,  are  things  that  ought  to  be  considered : 
here  was  no  taking  by  warrant,  and  therefore  an  action  of  false 
imprisonment  would  not  lie ;  and  this  is  the  only  method  that  can 
be  used  to  punish  the  justice.  —  Mr.  Justice  Probyn  :  The  prin- 
cipal objection  about  a  summons  is  right  in  law  and  in  reason ; 
possibly  an  action  on  the  case  might  be  framed ;  tliere  may  pos- 
sibly have  been  only  an  error  in  judgment,  and  it  is  hard  to  g^ant 
an  information.  —  Mr.  Justice  Lee  :  If  this  was  strictly  a  con- 
viction, against  which  no  appeal  lies, .  an  information  ought  to  be 
granted ;  but  the  matter  is  not  so  very  strong  in  the  case  of  orders. 
—  And  the  rule  was  discharged. 

552.  Rex  v.  Neal,  E.  T.  8  G.  2.  MS S.  —Motion  in  the  King's  But  ihetum^ 
Bench  for  an  information  against  the  defendants,  two  justices  of  wonimaybeby 
D.,  for  making  an  order  on  one  N.  A/.,  adjudging  him  to  be. the  •  if**rd justice. 
putative  father  of  a  bastard  child  without  summoning  him,  and 
also  for  refusing  to  hear  his  witnesses.     On  showing  cause,  it  ap-  ^'  Annalley't 
peared    that  he  was  summoned  by  a  third  justice,  whidi  the       P-  ^  ^ 
Court  held  to  be  sufficient.  —  Lord  Hardwicke  C  J.    If  the 
party,  being  summoned,  will  not  attend  himself,  there  is  no  rea- 
son the  j.U8ttce8  should  hear  any  defence  made  for  him ;  for  if  that 
were  allowed,  no  offender  of  this  sort  would  appear ;  therefore 
the  justices,  in  this  case,  acted  right.     And  it  is  but  as   this 
Court  does,  when  orders  of  bastardy  are  removed  hither ;  for  we 
never  allow  any  exceptions  to  be  taken  to  the  prder,  unless  the 
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party  attend  tii  person  (a),  that  the  Cdurt  nay  take  eiie  ef  kiBi» 

and  make  him  indemniff  the  pariah,  if  the  order  it  good. 
Tbe  Courtwm       65».  Rix  V.  Clayian,  M.  T.  4SG.S.   S  T.  ii.58.  — An  ocder 
intend  the  purtjr  of  filiation  was  maoe  without  showing  that  the  putative  fisither  wit 
^'til'^''*^^    summonedy  or  had,  in  factp  apjpeared hefore  the  two  magutratei. 
trary  append     ^^  ^^  argued  that  the  Court  will  intend  that  he  was  sumsMNied, 

as  nothing  appeared  to  the  contrary;  and  the  case  of  iZttv. 

Cleg^  (b),   Rex  y.  Austin  {c)f   Rex  v.  VenaUe$  (d)^   Rex  ▼.  Cdiar 

Navigation  (d)y   Rex  v.  Guardians  ^  CkiciesttrU)^   and  JisarY. 

Bupi>or1h{g)y  were  cited.—- The  Court  said,  the  form  of  tke 
.  order  woura  have  been  better  if  it  had  followed  the  precedwls, 

but  that  the  cases  cited  sanction  the  omission. 
Where  aungle  55if.  Ex  parte  Martin,  M.  T.  7  6.4.  6  J9.4*  C.8a— A  wnt 
woman  bsTing  of  habeas  ooTpus  had  been  granted  to  bring  up  the  bodj  of 
^^^  ^^^^  ^*  ^*  *  ^^^  ^^  confined  in  the  house  of  correction  at  P.  6f 
?f-f]*^^''_.  the  return  it  appeased  that  she  was  so  confined  pursuant  to  the 
^"^oT'  blowing  warram,  signed  by  one  justice  of  the  pe£e.  <<  Wheren 
justice  of  the  '^  inlomiation  and  complaint  have  beeo  made  unto  me*  one  of  I& 
peMe  for  re-  **  Majesty's  justices,  &c.,  by  E.  G.f  cleilc  to  the  guardians  of  dK 
fusingtoanswer  u  p^^f  ^f  ^^  ^{^y  ^f  q^^  tj^^  jjf.  j^  ^^^  ^f  the  parish  of  P.,  10  the 

tSo'm  £e^  "county  aforesaid,  single  wociaDy  hath  lately  been  deliveried  of  a 
fatJier  <if  the  **  bastard  child,  in  the  said  parish,  which  said  diild  was  Ukdy  to  he* 
child :  HeUU  **  oome  chargeable  to  the  said  parish,  and  that  she  the  said  Af  .  J.  Af* 
that  the  com-  <<  had  rofuseo,  and  did  refuse  to  appear  before  one  of  His  Msjefit)f'8 
intaMot  waa      i<  justi'oes  of  the  peace  for  the  saia  coui^y,  to  be  examined  toadusg 

"  the  father  of  the  said  child :  and  whereas  the  said  M>  A*  M*  bsr* 
"  ing  appeared  before  me  pursuant  to  my  summons,  haih  showa  so 
**  cause  why  she  should  not  be  examined  touching  the  father  if 
"  the  said  bastard  cliild,  but  hath  refused  and  doth  refuse  to  bo  M 
**  examined,"  &c.  The  warrant  then  required  the  keeper  of  tbe 
house  of  correction  to  receive  Af.  A.  M.  mto  his  custody,  aad  ker 
safdy  keep  until  she  should  submit  to  be  examined  touchiog  the 
father  of  tne  said  diild.  — -  Abbott  C*  J.  I  am  of  opinion  that  ose 
justice  has  not  power  to  compel  this  woman  to  be  examined*  A 
power  to  that  effect  is  virtually  given  to  two  or  more  justices  hj 
the  18  Elix.  c.  S. ;  but  the  question  is,  Wh^er  it  be  incidentdly 
given  to  one  by  i^e  6  G.  2.  c.  31.  ?  It  was  thereby  enacted,  ^  That 
**  if  any  single  woman  shall  be  delivered  of  a  bastard  child  which 
"shall  be  chargeable,  or  likely  to  become  chargeable  to  any 
**  parish,  and  shtDl  in  an  examination  to  be  takoi  in  writing  opoo 
**  oath  before  any  one  or  more  justice  or  justices  of  the  peace  of 
"  any  county,  &c.  charge  {u  e.  u  the  woman  shall  diarge»)  any 
"  person  with  having  gotten  her  with  child,  the  justice  or  jnsticei 
*'  may  cause  him  to  be  apprehended."  It  is  not  necessary  to  iofhr 
from  that  enactment,  that  one  justice  has  power  to  compel  the 
woman  to  be  examined,  for  that  power  was  already  given  to  t«o 
justices,  and  although  one  ^justice  may  act  if  the  woman  cooei 
before  him  and  charges  any  person  with  being  the  father  of  her 
child,  that  is  very  difierent  from  compelling  her  to  answer  inter* 
rogatories,  and  so  to  make  such  a  charge.  Nor  does  the  .P^^ 
in  the  fourth  section  remove  the  difficult.  That  is  a  negative,.oso 

(a)  Sed  vide  anie,  R.  v.  Upton  Giay,  (d)  1  Stra.  630.  1  Ld,  Ray.  1405. 
and  pott,  R,  v.  Price,  and  R.  v.  Gibson.  (e)  ^  T,  R.  496. 

(b)  Post,  pi.  SIC.  (^)  2  T.  JR.  CT?6. 

(c)  8  Mod,  909. 
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if  an  aiBnnadve  was  intended  to  be  implMy  tfaea  «t  all  efents  the 

^06  should  have  stated  on  tlie  face  of  the  warrant  that  a  month 
elapsed  from  the  deliverj  of  the  woman  before  she  was  sent 
for  in  order  to  be  examined.  ^>  She  must  therefore  be  discharged. 

VII.  The  Bond  of  Indemnity  and  Security. 

555.  Res  ▼.   CKqgeyy    E.  T.  2  Anu.  Ld.  Raym.  858»  — An  llMjuadoes 
order  was  made  by  two  justices  of  W.  against  the  defendant  for  ^not  compel 
being  the  putative  father  of  a  bastard  child.     An  objection  was  2Sier*to^e 
ttken  that  it  ordered  the  defendant  to  give  security  for  pajrment  security  until 
of  the  suin  by  them  imposed  for  the  maintenance  of  the  child,  be  lui  made  de- 
when  it  did  not  appear  that  the  defendant  had  disobeyed  the  fiiult.  S.  C. 
«der  in  point  of  payment;  and  by  18  EUz.  c. S.  an  order  for  3Sdk. 66. 
•ecuritv  cannot  be  made  till  after  contempt ;  and  for  this  reason 
the  order,  as  to  this  part  of  it,  was  quashed. 

S5^.  Midland  v.  Malkin,    T.  T.   33  &  34  G.  2.  2  Wils.  126.  —  A  bond  glyen 
Debt  upon  bond.     The  defendants  craved  oyer  of  the  condition,  bjAthirdpermm 
which  was,  that  if  they  should  indemnify  the  plaintiff,  Ac.  as  to  a  ^^j^J^ 
Costard  chiidj  then  the  obligation  to  be  void,  otherwise,  Ac ;  and  j^^StitaSd^d,  to 
then  they,  pleaded  that  the  child  was  an  infant  in  the  arms  of  its  M^e  him  fhmi 
nother,  and  that  while  the  child  and  mother  were  with  them  (whi^h  all  cbargn  re. 
was  four  days),  they  took  care  of  it,  and  provided  for  it  every  tpcctMigtuch 
thing ;  but  that  the  mother  had  taken  away  the  child  from  them,  ^^»  '*  ^«it- 
•nd  that  the  child  had  not  since  been  delivered  to  them  by  plain-  Slir'bB  cdled 
^i  et  koCf  &c.    The  plaintiff  replied,  that  it  was  true  that  the  upon  by  tbe 
child  was  carried  away  by  the  mother,  who  for  some  time  pro-  paritb  to  maui- 
videdforit;  but  for  replication  said,  that  it  afterwards  became  uuo  the  child, 
chsrgeable  to  the  parish,  and  that  he  the  plaintiff  had  been  obliged  ^'^^^'^  ^^ 
to  pay  such  charges  to  the  parish,  whereby  he  was  danmified :  j^g^^^ 
^  hoc,  Ac*     The  defendant  rejoined,  that  the  child  was  an  infant  ^^  tbemoiiMr 
uader  seven  years  of  age,  and  in  the  keepine  of  the  mother,  and  took  it  from 
that  it  was  not  in  their  power  to  lake  it  from  her  and  keep  it,  so  as  the  care  and 
to  indemnify  the  plaintiff*     To  this  the  plaintiff  demurred.  —  The  ^'"*  ®^  *• 
case  was  this :  A.  P.  having  charged  the  plaintiff  with  being  the       ^^' 
father  of  a  bastard  child,  he  was  obliged  to  give  bond  to  indemnify 
the  parish ;  but  in  order  to  get  rid  of  the  child,  and  to  be  clear  of 
the  parish,  he  paid  the  defendants  14/.,  in  consideration  whereof 
they  entered  into  the  said  bond  to  indemnify  the  plaintiff  against 
sU  damages,  charges,  &c.  which  he  might  be  liable  and  put  to  on 
account  of  the  said  child.  — -  Upon  arguing  this  case  the  whole 
Court  were  clearly  of  opinion  that  the  plea  was  bad.    They  said, 
this  was  a  general  bond  to  indemnify  the  plaintiff  as  to  the  child 
sgamst  all  the  world ;  and  they  can  plead  nothing  but  one  of  these 
two  things,  either  that  the  plaintiff  hath  not  been  damnified,  or 
(b  excuse)  if  he  has  been  damnified,  that  he  himself  was  the  occa- 
i^n  thereof,  neither  of  which  they  had  done ;  the  mother's  taking 
amy  the  child  is  no  excuse  at  all.   Moreover,  they  said,  the  repli- 
cation had  shown  how  the  plaintiff  was  damnified ;  and  the  rejoin- 
der in  effect  had  admitted  it,  because  it  had  not  denied  it.     And 
they  said,  we  need  not  in  this  case  say,  whether  the  father  or  the 
mother  hath  a  right  to  have  the  child  while  under  seven  years  of 
age^  because  the  defendants  have  bound  themselves  to  keep  the 
plaintiff  harmless  against  all  the  world.     They  have  confessed  in 
their  plea  that  they  had  the  child  in  their  keeping,  and  why  did 
they  let  the  mother  carry  it  away?  it  was  the  defendants'  own 
VOL.  r.  I  I 


fillik»  •ad  cannot  esciM  Ihonlio  ihe  phialUL*^  Jud^pant  6r  ike 

plaiDiiC — N»  B.  The  Cmvuf  Jusricsaaid,  be  woaI4give  m  tfuim 

wbetber  tlia  father  has  any  poirer  over  a  child  whots.  nuUaujtSm,- 

Grqtiiu  aaya  truly » that  the  molher  is  the  only  certaki  pareot ;.  aod 

an  order  of  justice  to  remove  the  mother  always  removes  the  child. 

The  whole pe.         557.  Bratj^n  v.  PerroU  Fs.  T.  18  GiS*  %Bi.Rep.\\%.— 

"^y  ^A^    Gross  loovea  for  leave  to  pay  40i.  (being  the  whole  penalty  of  s 

beiMid^o^^  bond  to  indemnify  a  parish. against  a  bastard  child)  into  Conit, 

ooiutT  ^^^  costs.    This  was  permitted  (even  where  the  penalty  wai  to 

be  relieved  against)  in  the  Courts  of  Law»  before  the  statute  of  the 
\&  5  Ann*  Irdanir%  case»  6 Mo(L  101.  —  Wai^kbh  showed  Car 
cause,  that  this  was  an  action  Ibr  a  single  br^ch  of  the  bond,  on 
which  we  are  entitled  to  recover ;  after  which  the  peaal^  shall  iiill 
remain  in  full  force  to  answer  subsequent  breachco,  aa  they  nuMr 
arise  in  tTifiniium*  —  Scd  non  allocfUw  :  and  by  Da  GaarCJ. 
This  is  really  so  plain  a  case*  that  one  knows  not  what  to  say  to 
make  it  clearer*    The  bond  ascertains  the  damage  by  consaot  of 
both  parties.    If,  therefore,  the  defendant  pays  the  plaintiff  the 
whole  stated  damages,   what   can  he  desire  niore?--rGouiA, 
Blackstonb,  and  Sarss  Jo.  of  the  same  opinion*-*  Rule sbio- 
lute. 
In  diU  vfNMi  o       558.  Kirk  v.  Stricklandt  M.  T.  21 G.  S.  Dwe.  449.  —  Motioo, 
tNMid  condi-  •      fi>r  rule  to  show  cause,  why  the  defendant  staotild  not  be  dis- 
i^^^**      chareed  upon  filing  coounon  bail.    The  action  was  debt  upon 
^rn^Mbn-   bona  conditioned  for  the  indemnification  of  a  pariah  against  a  bis- 
AmJi  ought  not    tard  child.     The  penalty  in  the  bond  was  50/.,  and  the  plaintiff,  io 
to  be  bold  to      his  qfidavii  for  holding  the  defendant  to  bail,  had  sworn  that  he 
boll  fbr  tb«  pe-   was  justly  indebted  to  him  in  that  sum ;  but  the  .defendant,  in  the 
f^tflJ^*^*^    ^fi^^  ^^  which  this  motion  was  grounded,  swore  that  only  A 
or^dtfoi«r   *"^  ^^^  ^^  shillings  were  really  due  ^  The  Court  said^  the 
incurred.  conduct  of  the  plaintiff  was  altogether  unjustifiable,  and  that  he 

was  liable  to  an  action.    That,  in  tbe  case  of  a  bond.oonditioBsd 

for  the  performance  of  a  promise  of  marriage,  and  in  some  othtf 

instances,  the  penalty  is  the  real  debt ;  but,  in  othec  cases,  thebsii 

could  only  be  taken  for  the  sum  to  which  the  plaintiff  would  he 

entitled  in  damages  for  the  breach  of  the  condition.  At  first,  ho«* 

ever,  they  seemed  to  think  they  could  not  rdieve  the  deftndsat 

upon  this  siunmary  application,  it  having  been  an  uniform  niio  sot 

Co  go  into  the  merits  upon  such  a  motion,  but  to  take  the  nnittcr 

as  it  stood  upon  the  a^davit  to  hold  to  bail ;  but,  at  last,  tb^ 

granted  the  rule,  declanng  that  tliey  were  persuaded  the  plaiatn 

would  not  venture  to  show  cause  against  it. 

If  the  putative        559.  Dickenson  v«  J^room,  N.  P.  M.  T.  S5  G.S.  Peakcj  N.  P.  S94. 

^*Jj®'  of  •  *«-    ,—  The  plaintiff  was  apprehended  under  a  warrant  of  bastardy,  apd 

J^^SJ^^"[^  went  to  the  vestry,  where  he  agreed  to  give  a  bond  of  indMoaity 

rifl^t^  may    ^^^  ^^^  sureties ;  but  one  of  the  sureties  not  executing  the  bond,  ha 

demand  aiuf  te-  was  again  apprehended  under  the  same  warrant.*^ Loan  Ksirroir^ 

cvftar  they  think  The  warrant  was  not  in  this  case  fully  executed ;  the  parish  ofi* 

proper.  ^i.g  \i^  2  right  to  have  any  security  they  required,  if  the  business 

was  settled  in  that  way.     This  was  no  liardship  on  the  plaintiff; 
for  he  was  not  oblii^ed  to  enter  into  any  suck  security^  but  might 
enter  into  a  recogmzance  to  appear  at  Sessions,  and  abide  such 
order  as  they  should  make. 
•Hie  tutute  560.  Cole  v.  Gototfr,  H.  T.  iiSG.S.G  East,  1  la — The  phuntifi 

6  6.8.  C.81.       declared  on  a  promissory  note  miMle  by  defendants^  whereby  they 
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^iRiied  tmo  moafhi  after  date  to  paj  to  the  pMntlis,  1>y  the  only  authoriiet 
mmt$  and  addrtions  of  Meflsrs.  Cole,  Sfc.  the  churckteardens  tmd  vAh  offioen 
mnem  of  the  poor  of  the  parish  of  P.,  or  order,  Si.  The  defend-  ^L!!*  V**^^*^ 
•Dt«  pleaded  non  tusumpsH  as  to  all  hut  5/.,  and  a  tender  of  that  ^^^^ 
turn.    At  the  trial  before  Groge  a  verdict  was  found  for  the  defend-  bMtard  child  to 
Bits  on  the  plea  of  tender,  and  for  the  plaindfis  on  the  general  indemn^  the 
Biae  with  ^.  damages ;  subject  to  the  opinion  of  the  Court  on  pc^riah ;  and 
•lie  following  case:  On  the  22d  of  January  1803,  one  M.  T.,  a  £*"t™7 'J?"* 
iiDgle  woman,  swore  a  bastard  t;hild  (of  which  she  was  then  peg-  a  dJotSsot*" 
oant)  to  G»f  one  of  tM  defendants,  who  was  apprehended  under  a  note  absolute 
warrant  in  that  behalf  on  the  7th  of  April  following.     Shortly  for  a  sum  cer- 
tfter  his  arrest,  and  before  he  had  been  carried  before  any  raagis-  <•>"»  *o  wbich 
tmte,  he  offered  to  compromise  the  sfffair  with  the  parish,  and  to  **"*  ^^  ■  P*** 
pay  the  parish  officers  20^.  if  they  would  give  him  time  ;  and  they  J^^^  „ 
agreed  to  take  the  '20/.  by  instalments  secured  by  a  sufficient  per-  the  amount  of 
•on.    G.  was  thereupon  released  out  of  custody' at  his  request,  the  charge  acto- 
tiiat  lie  might  find  such  surety ;  promising  to  meet  the  parish  offi-  ally  sustained 
eere  and  settle  the  business  next  day;   and  he  accordingly  met  by  the  parish, 
them  on  the  »th  of  AprUy  together  with  the  other  defendant  P.,  JI[|Ii*ft^,Jd  for 
whom  G.  oflfered  as  his  surety ;  when  it  w^siinally  agreed  between  the  defendant: 
41  the  parties  that  the  901.  should  be  pMid  by  three  instalments,  to  Held,  that  the 
be  secured  by  three  Jeiat  pronttssory  notes  of  the  defendants,  to  pUuntiiR  could 
beardalere5pectrfelythe8thofifp^.   Theftrst  (whereon  the  pre-  SJlT?*^^ 
seat  action  is  brought)  aft  two  months  after  date  for  &, ;  the  second  ^j^  note"^^**" 
•t  twelve  montftis  for  7/. ;  the  third  at  twenty-fonr  months  for  71. 
The  three  not'OS  were  accordingly  prepared  by  P.,  wlm  also  pre- 
pared the  niefnorandum  after  mentioned.    Before  the  notes  and 
tile  memorandum  were  signed,  P.  (in  Ifie  presence  and  hearing  of 
6'.)  asked  the  parish-officers  whether  they  expected  that  the  notes 
ii^ld  be  paid  in  case  the  child  died ;  who  answered,  that  with- 
out  a  doubt  it  woirid  be  expected  that  the  money  should  be  paid 
ifi  all  ei^ento.    Whereupon  the  defendants  signed  the  promissory 
notes,  'and  delivered  them  to  the  plaintiff,  and  he  signed  the  foN 
fowing  memorandum  on  the  part  of  the  parish,  and  delivered  h 
^er  to  G. ;  which  memoranaum,  dated  8th  AprH  1803,  stated  (in 
nihstanee)  that  *<  Whereas  M.  T.,  had  by  her  Toluntarjr  examin- 
*  atfon  taken  in  writing  upon  oath  before  E.  T.,  a  magistrate  of 
**  the  cdtmty,  declared  herself  to  be  with  child,  which  was  likely 
**  to  be  born  a  bastard,  and  to  be  chargeable  to  the  parish  of  P., 
^  and  had  charged  W.  G.  with  being  the  father,  &c.  And  where- 
**  as  the  said  W.  G.  and  J.  P.  had  given  to  the  parish-officers  their 
'''joait  notes  of  hand  for  the  payment  of  Stf.  by  instalments,  to 
^  indemmfy  the  parish  from  the  costs  and  charges  of  maintaining 
**  and  pTowiding  for  die  child,  of  which  M*  T.  was  so  enceinte* 
•*  Therefore  he,  C,  one  of  the  churchwardens,  ftc.  on  behatf  of 
^  himself  and  the  rest  of  the  inhabitants  of  the  frarish',  did  thereby 
"  tmdertake  and  agree  to  provide  for  and  maintain  such  child,  &t;. 
^  and  to   indemnify  W.  G.  from  maintaining  the  s^me,  and  all 
^  CoBtBf  charges,  and  expences  which  he  might  sustain  on  accouaft 
'*  thereof."    The  first  note  became  due  on  the  11th  of  June  1808, 
Bid  on  the  17th  M.  7*.  the  pauper  was  delivered  of  a  still-born 
NWtard  child  in  the  parish  of  P.     And  the  defendants  bemg  called 
ipon  t»  discharge  their  first  note,  tendered  5l.  in  part  payment  of 
r,  but  refused  to  pay  the  remaitnng  90t.,  urging  that  51.  was  the 
till  extent  to  which  the  parish  had  been  damnified.    The  defend- 

II  2 


481  BAa/tAn»9.  [CB.inH. 

•ODU  at  the  trial  proved  their  plea  of  tender  of  the  A ;  aad  the 
plaintiffs  did  not  make  out  m  evidence  that  the  pariah  badteca 
damnified  to  above  the  amount  of  51^  but,  on  the  eontrary,  tkit 
they  had  only  expended  3/.  14«.  by  reason  of  the  premises.   The 
question  for  the  opinion  of  the  (}ourt  was»  Whether  the  plainlifi 
were  entitled  to  recover  ?  —  Lord  Ellenborough  C.J.   I  am  of 
opinion  that  the  plaintiffs  are  not  entitled  to  recover  beyond  the 
sum  paid  into  Court,  whether  considering  the  contract  as  void 
upon  principles  of  public  policy,  or  considering  it  with  relatioD  to 
the  individuals  with  whom  it  was  made,  as  a  contract  for  gain  or 
loss  by  persons  clothed  with  a  public  trust  upon  the  subject-nist- 
ter  of  their  trust,  and  giving  them  an  interest  in  the  mal-execation 
of  it.    It  is  a  shocking  consideration,  that  by  oieaiia  of  such  • 
security  as  this  the  parish-officers,  •  who  have  a  public  duty  iah 
posed  upon  them  to  take  care  that  the  father  shall  make  a  profNr 
provision  for  the  maintenance  of  the  child,  acquire  an  interest  tfast 
the  child  should  live  as  short  a  time  as  possible.  Id  the  case  efonof 
a  private  trustee  the  Court  of  Chancery  will  not  permit  him  to  be- 
come a  purchaser  of  an  estate  which  he  is  entrusted  to  sell,  beaaie 
it  gives  him  an  interest  to  lessen  the  purchase*mooey.    Consider- 
inff  the  security  as  given  to  the  parish-pfficers  only  in  their  indi- 
vidual capacity,  it  is  giving  them  a  temptation  to  -deal  with  neg- 
ligence at  least  in  that  most  important  trust,  the  care  of  cbildroD 
of  tender  age,  which  is  committed  to  them«     But  if  made  to  them 
in  their  representative  character,  and  the  parish  were  to  receive 
the  benefit  of  the  money  when  recovered,  which  was  the  maaiftit 
intention  of  the  parties,,  it  is  placing  parish  officers  in  a  sitastioB 
which  the  legislature  did  not  m^an  to  ao,  and  which  public  poliey 
forbids.    The  law  did  not  mean  to  make  this  a  matter  of  qpecols- 
tion  of  loss  or  gain  to  the  pari^ :  it  has  said  that  the  security  ihsU 
be  given  to  them  in  order  to  indemnify  the  pariah,    I  therefore 
consider  the  law  as  having  spoken  upon  the  subject ;  and  it  hariag 
said  that  the  security  shall  be  taken  for  an  indemnity t  it  has  ei- 
cluded  every  other  consideration.    The  parish-officers  are  not  to 
speculate,  but  to  take  the  security  as  a  matter  of  public  duty  io 
the  form  prescribed  by  the  act :  and  taking  it  in  the  form  they 
.have  done  is  contrary  both  to  the  direct  letter  and  to  the  generd 
policy  of  the  law.  —  Gross  J.  There  are  two  ways  of  considering 
this  security,  the  one  legal,  the  other  illegal.     The  legal  way  oi 
considering  it  is  in  conformity  to  the  directions  of  the  act  of&S- 
as  a  note  o^  indemnityy  and  as  such  it  would  be  proper  and  legsl; 
but  in  that  view  of  it  the  tender  made  was  more  than  enough  to 
cover  the  expences  incurred.    In  the  other  mode  of  considefiBg 
it  as  a  security  for  a  certain  sum  payable  at  all  events,  it  is  illegal. 
The  persons  to  whom  it  was  given  are  the  parish-officers,  opoo 
whom  a  dutjr  is  thrown  by  law,  and  authority  given  to  them  to  tako 
security  for  mdemnifying  the  parish  against  the  charge  of  maintaia- 
ing  bastard  children.     They  cannot,  therefore,  convert  a  power 
given  them  for  the  mere  purpose  of  indemnity  into  a  nuUter  of  bfl^ 
gain  and  speculation  upon  the  life  and  death  of  the  child,  thereby 
making  it  the  interest  of  the  parish  to  get  rid  of  the  child  as  soon  » 
possible.  And  though  nothing  of  that  sort  appear  in  the  case  before 
the  Court,  yet  out  of  court  such  things  have  been  heard  oU  and  it  is 
obvious  that  they  may  happen.  It  is,  however,  enough  to  say,  thst 
.the  taking  of  an  absolute  security  is  against  the  policy  of  the  kr, 
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«4ueh  mettit  only  to  secure  an  indemnity  to  the  pafMk    Pariah-    - 
offieen  ought  to  pursoe  the  statute,  and  not  to  lay  a  wager  in 
dfect  OB  the  continuance  of  the  child's  life.    The  practice  leads 
to  public  inconvenience,  and  is  contrary  to  their  duty.  The  power 
given  them  by  the  statute  may  in  this  manner  be  converted  into  an 
engioe  of  oppression,  by  their  enforcing  the  security  taken  for  the 
whole  sum  before  the  whole  expence  has  been  incurred  by  the 
parish.— .La WRBNCE  J.    I  agree  with  the  rest  of  the  Court  upon 
the  construction  of  the  statute^  though  I  confess  I  have  had  some 
dottht  upon  the  inexpediency  of  the  practice  which  has  prevailed ; 
for  it  may  often  happen  that  the  putative  father  may  be  able  to 
procure  friends  to  enter  into  security  for  him  to  a  certain  amount, 
who  would  not  undertake  to  indemnify  the  parish  to  an  indefinite 
etteat:  and  they  may  thus  be  left  without  any  other  security  than 
the  precarious  future  responsibility  of  the  putative  father  himself. 
The  statute,  however,  certainly  meant  merely  to  indemnify  the 
pariih,  and  not  to  create  a'  speculation  of  loss  or  profit  to  them 
apon  the  life  or  death  of  the  child,  and  the  parish-officers  should  ■ 
have  no  temptation  to  be  careless  in  the  execution  of  their  trust. 
And  it  must  be  admitted  that  they  will  not  have  the  same  interest 
to  take  care  of  the  child,  for  whose  maintenance  they  have  re- 
ceived security  for  a  sum  certain,  as  if  it  were  taken  only  for  their 
iadeaoDity.     Upon  the  whole,  therefore,  weighing  the  inconveni- 
encies  on  either  side,  it  is  better  to  abide  by  the  strict  letter  of  the 
ttatitte.  —  Lb  Blanc  J.  I  agree  with  my  brothers  upon  the  ground 
of  public  policy.    The  legislature  have  marked  out  to  tlie  parish- 
<mers  wnat  hne  they  are  to  pursue  in  taking  the  required  secu- 
rity, and  their  duty  towards  the  children.    The  parish-officers  are 
to  call  upon  the  father  to  give  security  for  indemnifying  the  parish 
tgainst  the  charge  of  maintaining  the  child,  whom  they  are  bound 
to  see  provided  for  and  taken  care  of:  and  the  father  is  to  be  com- 
Biitlsd  if  he  do  not  give  such  security,  or  enter  into  recognizance 
to  appear  at  the  next  Quarter  .Sessions  and  abide  their  order.    It 
ia  laid  that  the  father  might  enter  into  such  a  contract  with  any 
individual ;  but  we  must  distinguish  this  from  a  contract  with  pn- 
nte  individuals:   it  is  a  contract  with  these  plaintifib  as  parish 
silicers,  and  must,  therefore,  be  construed  with  reference  to  the 
•tatote,  which  directs  the  security  to  be  taken  fthe  object  of  which 
was  the  indemnity  of  the  parishioners  against  the  burthen  of  main- 
taining  the  child.     Now  that  object  cannot  be  attained  by  taking 
an  absolute  security  in  the  first  instance,  so  well  as  by  taking  it  as 
SD  indemnity :  for  if  the  money  be  received  immediately,  the 
benefit  is  to  those  persons  only  who  are  then  living  in  the  parish^ 
while  the  burthen  may  be  thrown  on  future  parishioners.  Whereas 
the  aet  meant  that  those  who  were  to  bear  the  burthen  should  have 
the  benefit  of  the  indemnity.     Besides  which,  by  taking  an  abso- 
lute security,  a  temptation  is  holden  out  to  the  parish-officers  to 
neglect  their  duty.     On  these  grounds  I  agree  that  the  postea 
should  be  delivered  to  the  defendants.  —  Postea  to  the  defend- 
ants. 

561.  Middleham  v.  BMerhy,  E.  T.  53  G.3.  1  M.  ^  S.  SIO.  —  Where  the  pu- 
Debt  on  bond.     The  declaration  set  forth  the  condition  of  the  tadve  father  of 
bond,  which  was  for  payment  by  the  defendant  to  the  plaintiff,  abwtM^chfld 
then  overseer,  and  to  the  overseer- for  the  time  being,  of  the  town-  ^JJa^andmS?' 
skip  of  SkadwMf  in  the  parish  of  Thornerf  in  the  county  of  York,  uq^^  ||,e  com- 
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pulflioD  of  Stat.   o£  the  sank  of  li  ii9r«  eirery  ihrce  nvmlhB,  for  90  )<i«g«»tiiduplil 
6G. s.  c.si.      ^  c«vtajsi  baBtard^chttd  (of  wkidi  the  detedanfe  was  vcdl^d  lo>  bt 

tionedforthe  n«*nf.  Toc  oreaeh  Mswned  was  m  noe  pttjriiig*  ^*  to  fibe 
payment  of  a  plainlifi;  Of  iho  overaoer  tor  the  time  bdagb  aocofdiog  u  ilk 
sum  certain  toniM  of  the  confKtioo>.  akkbeMgfo  ihe  aaid  child  wa*  alilL  living,  and 
every  three  |^|  capsUo  OT  deemed  capahlo  of  providiag  for  henielC, -^Xotti 
^rctSdl^uld  Si'i^VBomouoH  C.  X  If  a  duty  be  unposedhf  alatitfe.  the  piirtMi 
be  deemed  ca-  ^^^  ^^  catted  upon  to  ex90uie  that  dutji  most  conplgr  with  iti 
pable  of  provid-  peovtMOOfl  ;  and,  thereforei.  if  the  defesriant  had  beoa  apprdwaded 
ing  for  herself:  under  the  Statute,  and  had  giwen  thia  bond  tn  ovder  to  reUere  htoi- 
Held,  that  such  ^£  fjf^j^  commitakent,  there  might  have  beeu,  tawcb  weight  ia  th» 


«ndUie"ondU  •'8**™®"^  »•  but  the  argument  docs  not  apply  where  the  parties  mm 
tion  sufficienJy  ^^^  acting'  under  the  statute.  Thia  doea  not  appear  to  be  say 
certain.  thing  more  than  »  voluntary  obligation  entered  inlor  by  the  defiead*^ 

ant,  with  the  object  of  proyiding  for  tbe  maiateaaiace  of  has  cUMl 

and  if  we  do  not  find  that  it  is  contrary  to  the  geaiend  poliey  sf  ths 

{d)Jntefpl560.  law^  which  was  the  case  of  Cole  v«  Gamer  {fl)$  1  aee  no  ieason,w)i| 

'  it  should  not  have  effect.    The  dteffudnaS  still  remains  liabla  ta 

indemnify  the  parislw    Then,  looking  ftor  She  obi^tioi^  it  aaMiiali 

to  this,  that  the  putative  lather  of  an  iUegitjavifte  ehild  is  vtUinglf 

pay  to  the  parish*oftcen  a  reeseoahle  mm  every  thiiee  mooUi) 

until  hi9  child  is  deemed  capable  of  providing  for  herself*    I  iss 

notliing  in  thia  against  general  policy^  and  1  have  before  said  it 

doea  not  seem  to  me  to  be  a  case  wiiliin  the  atalnte*    Thw  ths 

words  '^  deemed  capable'*  misat  be  intended  to  mean  uaini  shs 

shall  he  so  deemed  by  a  jury>  which  is  auffieientiy  certain*— I#i 

BShANC  J.  If  the  party  is  brought  before  a  magiatrate»  th^  tbs 

statute  directs  what  shall  be  d«iae>  but  hcrre  the  party  acta  without 

any  compulaion.  —  Per  Cu&fAM :  Judgment  for  the  plainti£ 

The  obligee  in       562.    Overseers  of  Si.  Martinrin-tke'FieUs  v.   Warrefi%  E.  J> 

abastardy.bond  58G.S.  iB.SfA.  491.  —  Debt  on  bond,  dated  6th  of  July  Uii 

^^  ^°^     ^'^^  ^^^  defendant  became  bankrupt  on  tlie  28th  of  Neeemiei 

feitedTuMraae    ^^^^*  ^^  ^^  ^^  ^^^  ^^  action  aoGTued  before  he  so  became 

banALTuptand^    bankrupt,  on  which  issue  was  joined*    The  cause  came  on  to  bs 

obuined  his        tried  before  Mr.  Justice  Bayl^^  when  a  yerdiet  was  flMind  for.  ths 

certificate :         plaintiffs,  and  the  damages  were  by  the  jury  assessed  at  the  son 

^^•1'  ^^  ^^    ^^  ^^  ^^'>  subject  to  t£e  opinion  of  tlie  Court  on  tbe  foUoaw^ 

S^nrt  tw   ^^•^  •  ^^  ^^  ^"^  executed  by  the  defendant  in  the  penal  suai 

by  precluded      ^^  ^^*  subject  to  a  certain  condiciony  whereby,  al\er  reciting  that 

from  recovering   Ursula  Loddj  single  woman,  did»  in  an  examination,  taken  in  writ- 

upon  the  bond    ing,  upon  oatii,  before  R.  B.  Esq.,  one  of  His  Majesty's  jastices 

further  ezpen-    gf  the  peace,  ^c,  acting,  &c.,  dedare  that  aha  was  on  tbe  18df 

^^wm  to     ^  ^^y  ^'^^  ^^^  delivered  in  the  Bayemeicr  h^spkal  (licensed  ibc 

thebuikniptcy.  ^^^  i;eceptiQn  of  pregnant  women,)  of  a  male  baatard^chiid,  bap* 

tized  fVillianif  yet  Hving,  and  then  chargeaMe  to  the  said  parish 
of  Si*  itf .,  and  that  the  thnrein-mentioned «/.  £••  was  tbe.  true  and 
only  father  thereof,  and  no  man  else,  and  that  the  aforesaid  then 
churchwardena  and  overseers  of  the  poor  had  requested  secwrity 
to  indemnify  their  said  parish  of  and  from  the  maintenance  aad 
provision  of  tbe  sakl  aousle  bastard*€bil'd»  and  that  the:  thtrsio- 
mentioned  J.  iL.  and  the  said  defendant  and  F,  W.  B.  had  under- 
taken  to  be  security,  and  to  save  harmlesa  and  keep  indemnified 
thesaid  parish  of  and  from  the  maintenance  and  provision  of  the  said 
child,  and  had  requested  and  desired  the  said  then  ebnucbwasdsas 
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aad  ovwMeis  d  the  poor  to  aceepi  and  take  tkeir.bood  for  tko 
peifonnaiiGe  Uiereof.  It  w^  declared  that  if  the  aaid  «/•  X«  and,  • 
tbe  8«d  defendant  aad  JP.  fV*  B.^  or  either  of  them,  their  or  either 
of  their  heirs»  executors,  and  adrainietratore^  did  and  sho«dd  from 
time  to  time,  and  at  all  timet  thereafter,  weU  and  suiBcientl j  8ave» 
defend,  aad  keep  harmleM  and  indemnified  the  aaid  then-  church« 
waidene,  &c.,  and  their  eucceMors  the  churchwarden»»  Sec.  for  the 
time  being,  as  also  all  other  the  inhabitants  of  the  said  parish  from 
and  against  all  and  all  manner  of  costs,  charges,  tazes^  ratety' 
^IMsssiBeBts,  and  expences  wliatsoever,  which  they,  eit&er,  or  anj 
of  them  should  or  might  happen  to  bear,  pay,  sustain,  or  be  pot 
t|Dts,  for  or  by  reason  or  means  or  on  account  of  the  maJntennnco 
sad  provision  of  the  said  child,  and  of  and  from  all  actions,  Ste* 
tMcbiog  or  concerning  the  same,  then  the  said  obligation  should 
be  void.  Sic*    Hie  defendant  proved  that  a  commission  of  bank-  x 

niptcy  issued  against  him  on  the  28th  of  November  1815,  aad  that 
the  bond  had  been  forfeited,  and  the  condition  of  the  bond  had 
been  broken  before  that  time*  and  that  his  certf6cate  was  allowed 
00  the  3Sd  of  February  1816*    It  was  proved  by  the  pkantiflB  thab 
thev  had  expended  the  sum  of  1 4^«  16f  •  in  the  maintenance  of  the 
child  in  question,  firom  the  said  28th  of  Nwember  1815  to  the  5th 
of  May  181  ?•     The  question  for  the  opinion  of  the  Court  is,> 
Whether  this  cround  of  action  is  barred  by  the  bankruptcy  and 
certificate  of  the  defendant  ?  If  the  Court  shall  be  of  opinion  that 
the  plainti£b  are  entitled  to  recover,  the  verdict  is  to  stand;  other- 
wiM  a  nonsuit  is  to  be  entered  for  the  defendant.  —  Lord  Ellbh- 
BoaoueH  C.  J*  This  was  a  debt  upon  a  contingency,  and  one  tod 
in  its  nature  wholly  incapable  of  valuation,  and  therefore,  in  my 
opjaion,  not  provable  under  the  commission.    The  case  of  an  an« 
oiiitj  is  an  exception  to  the  general  rule ;  there,  indeed,  the  courts 
have  omitted  the  amount  of  the  contingent  debt  to  be  <valued  and 
proved;  but  there  you  only  estimate  the  duration  of  life :  here  the 
expences  for  which  the  party  is  liable  may  vary  in  consequence 
of  the  sickness  of  the  child.     The  contingency  here  is  not  only 
the  duration  of  life,  but  on  the  continuance  of  health ;  it  is  sub- 
jeeted  to  every  accident  of  human  life,  and  is  a  most  precarious 
asd  uncertain  event  possible ;  how  then  could  its  value  be  esti- 
mated, so  as  to  be  proved  under  the  commission  ?   In  Goddard  v« 
Vender  Heyden  (a)  Lord  C  J.  De  Grey  says,  that  debts  payable  («)  ^  Wilioo, 
on  a  contingency,  which  may  possibly  never  happen,  cannot  be  ^^ 
proved  under  a  commission  of'^  bankruptcy.    But  independently  of 
this,  I  think  that  there  is  considerable  weight  out  of  the  argument 
raised  out  of  Ck^le  v.  Gimer*(b)    The  permitting  of  this  debt  to  be  (6)^fti«,pl.560. 
proved  under  the  commission  would  certainly  have  a  tendency  to 
corrupt  the  parish-officers,  inasmuch  as  it  would  give  them  an 
interest  in  the  abridgment  of  the  life  of  the  illegitimate  child  com- 
ooitted  to  their  care.    .It  is  said  that  that  case  has  been  shaken    # 
by  a  late  decision  in  the  Court  of  Common  Pleas.    I  shall, 
however,  require  much  argument  to  convince  me  that  that  case 
has  been  well  decided.     At  present  I  adhere  to  the  opinion  I 
ci^tpressed  in  Cole  v.  Gotner* — BatXtEY  J.  I  am  of  the  same  opinion 
on  both  grounds.     There  is  much  subtlety  in  considering  the  pe* 
nsHy  as  the  debt,  where  the  bond  is  forfeited ;  but  in  those  cases 
you- prove  only  the  real  value  of  the  debt,  and  there  is  no  case 
^Nre  the  proof  of  a  debti  perfectly  unceitain  in  its  value,  haa 
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bten  admitted.  •  Thb  is  a  debt  wholly  incapable  of  TalaitioB;  its 
amouAt  depends  on  tbe  life  of  the  child,  the  continuance  of  iti 
health,  and  the  ability  of-the  father  to  mamtain  it.  On  die  other 
giround  of  public  policy,  I  think  that  this  debt  could  not  be  prerei 
under  the  commission :  we  are  to  look  at  the  sttftute ;  it  pennits  a 
bond  to  be  taken  fofr  the  purpose  of  indemnifying  the  parish.   The 

Eayment  of  a  gross  sum,  however,  is  not  an  indemnity,  and  tbe 
azard  pointed  out  by  Lord  EUenborough  immediately  occon, 
that  in  such  cases  it  becomes  the  interest  of  the  parish-officen  to 
be  negligent  of  the  child.  As  to  the  case  cited  m>m  the  CommoD 
Pleas,  I  doubt  its  authority  as  far  as  it  in  any  respect  impugm  the 
doctrine  laid  down  by  the  Court  in  Cole  v.  Gower.  —  Abbott  J.  I 
am  clearly  of  opinion  on  the  first  ground,  that  the  debt,  which  it 
was  impossible  to  value,  could  not  be  proved  under  tbe  commit- 
sion.  On  the  second  ground,  I  fully  accede  to  the  doctrine  hud 
down  by  this  Court  in  the  case  of  Cole  v.  Gotoer, — Holrotb  J.I 
am  of  the  same  opinion,  that  this  debt  could  not  be  proved.  Tbe 
only  thing  provable  under  the  commission,  where  the  penalty  is 
considered  as  the  debt,  is  ^e  amount  of  the  injury  sustained  by 
the  brjeach  of  the  condition  of  the  bond.  In  a  case,  therefore, 
where  tliis  cannot  be  estimated,  you  cannot  prove  under  tbe  coai- 
mission.  I  am  also  of  opinion  that  there  is  much  weight  m  the 
objection  on  the  other  ground.  —  Judgment  for  plaistiE 

VIII.  The  Form  of  the  Order  of  Bastardy. 

Tbe  order  must  563.  Anonymou^^  H.  T.  4  Car.  2.  S/y^,  S68w  —  Pbr  Cubum: 
Btete  that  the  jt  must  appear  by  the  order  for  maintaining  a  bastard  child,  that 
child  was  bom    |^  ^^^  ^^q^q  Jq  ^^^^  parish  to  which  the  money  was  ordered  to  be 

VI  the  parimm  •  ^ 

Samereiolutioii  ?*'**• 

Rex  o.  Childers,  E.T.  S  G.  2.  Potty  pi.  583.  and  Rex  #.  Botcher,  /wif,  pL  585. 

Ad  order  of  564.  Rex  v.  Perkasse,    E,  T.  20  Car.  2.   1  Sid.  868.  — It  was 

maiDtenance  to  moved  to  quash  an  order  of  maintenance  made  at  the  Sessions, 
a^weeklsbttl  '^®  objection  was,  that  it  was  unreasonable  in  respect  of  the 
for  the  small-  smallness  of  the  sum,  being  only  two-pence  a  week  for  the  msis- 
ness  of  the  sum.  tenance  of  the  child.  —  The  Court  were  of  opinion  that  it  sboidd 

be  quashed. 
An  order  of  565.  BurvoeWs  case,  Af.  T.  21  Car.  2.  1  Veni.\S.  —  Upon  com- 

basurdy  direct-  plaint  to  two  justices  about  a  bastard  child,  they,  by  ISEik.  c^S- 
fcA^t^S.  ordered  one  B.  to  keep  the  child ;  but  on  this  order  being  vacated, 
tain  the  child  another  was  made  at  Sessions,  adjudging  B.  to  be  the  reputed 
tmtU  it  wot  father,  and  ordering  him  to  pay  so  much  a  week  to  the  parish, 
19  yean  old  until  the  child  was  12  years  old.  —  This  order  was  removed 
''ivrlfi  ^^^^  ^^^  King's  Bench  ;  and  the  Court  held  it  insufficient,  he- 

2Keb  575         cAuse  it  was,  that  he  should  pay  the  parish  so  much  a  week  undl 

the  child  was  twelve  years  old,  whereas  the  father  might  take  it 
away  when  he  pleased ;  but  it  ought  to  have  been,  that  he  should 
allow  so  much  a  week  so  long  as  it  should  be  chargeable  to  tbe 
parish. 
An  oitler  that         566.  Rex  V.  Sherman,  E.  T.  24  Car.  2.   Vent.  210.  —  Order  of 
the  reputed  fa^   justices  quashed,  because  the  father  was  directed  to  pav  4t« 
ther  shall  pay     ^^  ^^^  midwife,  whereas  it  did  not  appear  that  the  parish  had  pro- 
midirire,  ^bad.  c^^^^d  her,  or  were  at  any  charge  with  respect  to  her;  aodbc- 
An  ofder  to    '  cause  the  putative  father  was  ordered  to  pay  7*.  a  week  untii  tbe 
pay  *•  seven        child  should  be  able  to  get  its  living  by  workmg.  *-  But  thb  Covin' 
siaUw^ia  held  7«.  a  week  excessive;  and  TwisdbwJ.  observed,  fliist  it 
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should  lunre  been  for  no  longer  time  than  the  child  ehoold  be  week^**  U  ex- 
chargeable  to  the  parish ;  for  that  they  could  not  order  the  7«*  <**«^^ 
s  ireek  to  be  paid  until  it  should  be  able  to  get  its  living,  as  per-  f!L^o  a^^* 
hsps  the  father  might  choose  to  take  it  away  and  maintain  it  him-  132.^  E«xo! 
lelf,  which  he  might  do  whenever  he  pleased.  —  The  order  was  Thomas, 
accordingly  quashed.  S  Show.  199. 

567-  Rex  v.  Johnson^  M.  T.  S  Jac.  2.  Comb*  69.  —  An  excep-  An  order  <<  till 
tron  was  taken  to  an  order  for  keeping  a  bastard  child,  because  it  no  longer 
made  provision  for  the  maintenance  of  the  child  ''  till  it  shall  be  chvgemble/' 
"  no  longer  chargeable/*  &c. ;  whereas  by  the  statute  it  should  be  "  ^^^^ 
"  till  the  child  shall  be  able  to  get  its  own  living ;  "  but  the  order 
was  confirmed. 

668.  Rex  v.  CMeH,  E.  T.  \W.S^  M,  Comb.  103.  —  An  order  Onkr  of  bas- 
made  by  the  justices  of  peace  was  quashed,  because  it  was  made  ^^^y  cannot  be 
00  an  affidavit  brought  to  them,  without  the  examination  of  wit-  ^^J^  <jtfW«- 
nesies ;  and  secondly,  because  the  defendant  was  ordered  to  pay  a  "  ^"  ^* 
sura  in  gross,  for  the  charges  that  the  parish  had  been  at,  &c. 
without  showing  how  or  far  what. 

569.  Ihitton's  case,  H.  T.  8  W.  3.  '2  Salk.^lT.  —  To  an  order  Order  of  bas- 
made  by  five  justices  to  maintain  a  bastard  child,  it  was  objected,  tardy  hyjkte 
that  the  complaint  is  not  said  to  have  been  made  by  any  parish,  iwfwwforUie 
or  officers  of  any  parish,  but  only  of  a  toton,  which  may  include  [^f  ^[5  ^'*"^' 
many  parishes  ;  Secondly,  That  instead  of  five  justices,  the  order      ^ 

should  have  been  made  by  the  two  next.  ^  The  exceptions  were 
o?er-ruled. 

570.  Rex  v.  Barebakery  E,  T.  9  J^.  3.  2  &mlk.  478.  —  Order  to   An  order  "  tUl 
pay  3«.  per  week,  for  the  maintenance  of  his  bastard  child  *'  till  it  the  child  attaina 
"  attams  the  age  of  14  years,**  was  held  bad;  for  the  justices  the  age  of  four- 
have  no  authority  but  to  indemnify  the  parish,  by  obliging  him  to  i*v 'Va^o** 
maintain  the  child    '*  as  long  as  it  shall  be  chargeable  to  the   im^.  20.* 

"  parish."  Comb.  SSa    j  sid.  222*. 

571.  Rex  V.  Maitheras,  H.  1\  8  J^.  3.  2  5fltt.475.— Monta-   upon  motion  to 
ODE  moved  to  quash  an  order  for  maintaining  a  bastard  child  :  First,  quash  an  order 
Because  it  was  not  said  the  child  was  likely  to  become  chargeable:  of  bastardj,  the 
And,  secondly,  The  defendant  was  ordered  to  pay  1«.  QtL  per  week  «pwted  fatbar 
indefiniieli^f  without  limiting  any  certain  time.  —  Shower  answer-  ?****  be  present 
ed,  that  no  order  relating  to  a  bastard  child  can  be  quashed,  except  ^  i^^^^  \^^ 
the  reputed  father  be  present  in  court,  quod  Curia  concessit;  how-   1  BURep.  198. 
ever  tbfs  being  a  hard  case,  a  rule  was  made  to  show  cause ;  and 

being  stirred  again  the  next  term,  the  Court  would  not  quash  it 
till  the  reputed  father  came  into  court ;  and  the  first  exception 
was  over-ruled ;  for  it  is  self-evident  that  every  bastard  child  is 
likely  to  become  chargeable. 

572.  Rex  v.  Weston^    T.  T.  4  Amu  Salk.  122.  —  Tlie  defendant  An  order  that 
being. adjudged  by  two  justices  to  be  the  father  of  a  bastard  child,  the  reputed  fti- 
was  ordered  to  pay  so  much  weekly  to  the  overseers  of  the  poor,  ther  ihallpayto 
It  was  objected,  that  it  ought  to  have  been  ordered  to  be  paid  to  ,*g'*^^Jj^"*^* 
tbe  inhabitants  of  the  parish  generally.  —  But  the  Court  refused  3  q^  3^^  ^ 

to  quash  the  order  upon  that  exception,  because,  as  before  the  insti-  Rem.  155. 

tution  of  overseers,  the  justices  might  order  the  money  to  be  paid  Ld*  Raj-m. 

to  two  or  three  of  the  inhabitants,  so  now  they  may  to  the  overseers.  ^  ^^^ 

573.  Rex  v.  Weston,  T.  T.  4  Ann.  MSS.  — Two  justices  made 

an  order  upon  one  fV.,  adjudging  him  to  be  the  reputed  father  of  An  order  may 

a  bastard  child,  and  ordered  him  to  pay  so  much  weekly  for  its  direct  payment 

maintenance,  viz.  every  Monday.    It  was  objected,  that  they  had  <>"  ■  particular 

day  weekly. 
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gm^  beydoA  the  powrer  gtveo  Chen  in  the  stattte;  ibr  eiwiputiiig 

the  time  from  the  making  of  thia  order,  the  week  was  not  up  on 

the  Monday^    But  it  was  raled  in  this  case,  that  justices  of  the 

peace  may  order  the  payment  upon  a  particular  day  weekly,  even 

if  the  first  week  from  making  the  order  should  i^t  be  complete  on 

that  day. 

▲narder  of  574.  ^^9  v.  WtOrn^  T.  T.  4  Ann.  2Ld.  Rtufm.  1198.  — Two 

Ustardy  by  two  lyg^iees  made  an  order  of  bastardy,  and  after  the  recitaltand  wkea 

^^^d^^  It  came  to  the  adjudication  it  was,   <«We  the  said  justices  (2M 

judge,**  &C.        ^  adjudge/'  instead  of  do  adjudge,  the  singular  number  for  the 

IS  bad.  plural :  and  after  this  case  had  depended  two  terms  da  this  objei> 

tion,  and  hafving  been  several  times  staid,  and  the  record  is  the 

case  of  Rex  v.  Tuhooad  examined,  tbk  Cbuax,  on  this  objecd'on, 

quashed  the  order :  and  afterwards  the  same  justices  made  another 

order,  with  the  very  same  fault  in  it,  viz.  doth  adjudge ;  and  it  was 

quashed. 

An  Older  of  575.  Rex  V.  Cuddingion  (a),  E.  T.  9  Ann.  MSS-^Twojustieei 

bistardy  must     made  an  order  on  the  reputed  father  of  a  bastard  child,  that  he 

"Sd****^      •houW  pay  so  much  weekly  and  every  week  to  the  overseen  of 

in  tbe^parish?^    ^^®  P^*^  ^  ^->  "  ^^^^  ^^  ^^  ^^^'^  should  be  able  to  gain  in 

&C.  Sett  Bt      "  livdihood."    The  order  also  omitted  to  state  that  this  bastsrd 

Aem.  S8.    See  child  was  bom  in  the  parish.     And  on  its  being  removed  into  the 

ante.  King's  Bench,  and  exception  taken,  it  was  quashed. 

An  Older  to  pay      576.  Smith" fi  case,  E.  T.  Poor's  Sett.  64.  —  To  an  order  to  pay 

^  au  eight  uears  j,,  ^  week  "  till  the  child  is  eight  years  old,*'  it  was  objected,  Uiit 

¥Ses"cu.'4i    ^  ought  tor  be  '<  as  long  as  the  child  is  chargeable ;"  for  possibiy 

Ca9.  of'S.  64.     he  may  gain  a  settlement,  or  a  person  may  give  him  an  estate,  or 

tlte  father  may  take  him.  —  Feb  Curiam  :  A  remote  possihility! 

As  to  the  father's  taking  him,  he  ought  to  have  done  it  atirat; 

and  by  su&ring  the  order  to  be  made,  it  shall  be  deemed  a  reAissl 

in  Uiw :  beside,  he  shall  not  be  then  suffered ;  he  may  sdl  bin, 

or  make  away  with  him,  as  too  often  happens. 

Anordertopay      577*  Rex  v.  Smithy  H.  T.  H.  Ann.  MSS.-^Two  justicesmsde 

nnoaey  disbura-  an  order  upon  5.  as  the  reputed  father  of  a  bastard  child,  to  pay 

f^  !J**°?*  **''  2/.  for  money  disbursed,  but  did  not  say  by  whom.  —  Paa  CuRiAin 

b  tf^      "'     It  is  necessarily  intended  by  the  churchwardens. 

S.  C.  Sett»  ft  Rem.  40. 

To  pay  « nine  573.  Rexv.  Odam,  M.  T.  12  Ann.  Sttlk.  124.  — An  order  of 
poundsingrois,^  bastardy  was  made  for  the  defendant  to  pay  S/.  in  gross  immedi- 
weekW^^is  ately  upon  sight  of  the  order,  and  after  that  so  much  weekly; 
good.  '  ftnd  it  was  held  good :  for  by  the  statute  the  Justices  are  to  make 

iVent  121.       order  fbr  relief  of  the  parish,  and  keeping  of  the  child,  by  pay- 
ment of  money  weekly,  or  other  sustentation,  and  this  might  be 
only  indemnifying  the  parish  fbr  money  laid  out  before  the  reputed 
father  could  be  found, 
the  order  must       579.  Rex  v.  England,  H.  T.  8  G.l.    Str.  509.  —  An  order  of 
■*•**  ^^^    bastardy  was  made  by  two  justices ;  and  it  was  quashed,  because 
^^^^  the  sex  of  the  child,  or  its  name,  was  not  mentioned  in  it. 

ai»»riermu«  fO.  Rex  v.  GtMrey  E.  T.  lOG.l.  Ld.  Raym.  1363. -An 
adjudge  in  what  order  made  upon  the  defendant  to  mamtatn  a  bastard  cbila  was 
parish  the  child  quashed,  because,  though  in  the  complaint  it  was  alleged  that  the 
was  bom.  child  was  born  in  the  parish  of  //.,  yet  there  was  no  adjudication 

(a)  See  Rex  v.  Sweety  a$Uei  pi.  536. 
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bf  the  JMttcQi,  nor  anr  «or4f  of  ihe  jintiuBcs  from  whence  il  &C.  la 
omM  bt  collected  in  wtat  periih  the  cUUk  wtf  bein«  €m.S9S 
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581.  Rexv.Mii/ord^  MT.  lOG.l.  Ca*.  Stf</.  150.  — Motion   A»  eider  ^ 
to  quash  an  order  of  bastardy,  because  it  was  not  said  that  the  SiW°*rft^w. 
child  was  chargeable  to  the  parish^  but  to  a  hamlet.  —  P«a  Me%o^^' 
Curiae  :   If  it  was  a  hamlet  that  maintained  its  own  poor,  it  ^  u  badL 

bad  been  good ;  but  this  not  appearing^  it  was  quashed«  See  tmtek    ^ 

582.  Bex  v.  Sireei^   M.T.    1  G.2.   2Str.7SS — An  order  of  AnonIer<ir 
btftardv  was  made  to  pay  so  much  weekly  till  the  child  was  nine  maintenance 
years  oidy.  if  it  should  so  long  live  :  and  allowed  to  be  a  good  ^!^  ^  ^^^  >* 
order,  because  it  cannot  be  intended  able  to  provide  for  itself  J'^^l^JJ'"  ^^ 
aooner.  "  **'*^' 

58S.  lUx  V.  Childers,  E.  T.  3  G.  2.  1  Bar.  K.  B.  326.  —  On  a  An  order  n- 
rule  to  show  cause  why  an  order  of  two  justices  for  the  mainten-  quiring  the  fk- 
ance  of  a  bastard  child,  and  an  order  of  Sessions  confirming  the  tber  to  pay  so 
lame,  should  not  be  quashed,  it  was  objected  that  it  was  not  ™>|y]^*?  ^  . 
directly  adjudged  that  the  child  was  born  in  the  parish  of  S'.^and  j^ll^BStat  adRut 
yet  the  order  requires  the  defendant  to  pay  the  sum  of  2/.  5s,  to  dicatioQ  tiwi 
the  churchwardens  of  that  parish  to  reimburse  them.     It  was  tbe  child  wae 
answered,  that  it  does  sufficiently  appear  in  the  order  that  the  ***"?  *"  ■"**" 
child  was  born  there ;  for  it  adjudges  that  the  defendant  should  g^T?!-    q^^ 
pay  this  sum  for  the  charges  which  '*  the  parish  of  5.*'  were  at  ^m  supra,  aodT 
u|)on  account  of  the  woman's  lying-in  there.  —  But  the  Court  Rexp.Hcxhm^ 
said,  that  they  could  not  allow  of  inferences  to  give  the  justices  tt^fm. 
jurisdiction ;  and  accordingly  quashed  both  the  orders. 

584.  Rex  v.  Hexham,  If.T.  5  G.  2»  MSS. — Two  justices  made  Thejuiticeiin 
an  order  on  the  defendants,  that  they  should  maintain  a  bastard  ■nonlw  of  baa- 
child  unUl  the  mother  should  be  able  to  provide  for  it.  The  ^'"^^ 
mother  not  being  able  to  keep  it,  the  father  not  being  known,  and  Satsudidbl^ 
the  child  being  likely  to  perish,  Draper  moved  to  quash  this  was  bom  in  tbe 
order,  because  it  did  not  appear  on  oath  that  the  child  was  born  parish. 

in  tbe  parish  of  i/.;  neither  had  the  justices  made  any  adjudp- 
nation  of  it  in  the  order*  —  The  order  was  quashed  at  the  end  of 
the  term,  no  cause  being  shown. 

585.  Rex  y .  Butcher,  T.T.  7G.1.  1  S/r.  437.  — An  order  of  An  order  of 
bastardy  run  in  this  form :  "  We,  A  and  By  two  j[u8tices  of  the  bwtardy  must 
*'boroiu;h  of  L.,  residing  within  the  limits   where  the   parish-  i?ij  *****,?* 

'*  church  is,  within  which  parish  the  child  was  born,  do,  &c."    It  j^  the^pw-ish'ta 
was  objected,  that  it  did  not  appear  by  their  order  that  the  child  which  the  lelief 
was  bom  in  the  parish  to  which  the  relief  is  ordered ;  for  that  is  ordered, 
it  only  averred  that  the  JAisticea  resided  in  the  parish  where  the  Salk,  474. 
child  was  born,  but  that  that  might  not  be  the  same  parish  to  l^^''^'^' 
*^hich  the  relief  was  given:  and  for  this  fault  the  order  was 
quashed.    In  the  case  of  Rex  v.  Childers  («),  an  order  was  (gashed  (a)i<ntt,pl58ai. 
for  not  showing  that  the  child  was  born  in  the  parish  to  which 
the  relief  was  ordered. 

586.  Rex  v.  WUley,  M.  T.  8  G.  2.  MSS —  An  order  upon  tlie  TIw  reputed 
defendant,  adjudging  him  to  be  the  father  of  a  bastard  child  be-  father  cannot  be 
gptten  op  the  body  of  A.  P.,  required  the  mother  to  maintain  the  oidwedto  pa^ 
child  till  seven  years  old,  and  ordered  the  defendant  to  pay  1*.  a  ftif^dayV^* 
week  durinff  that  time,  and  at  the  end  of  the  term  to  pay  to  the  the  purpose  of 
overseers  of  the  poor  of  B.t  (where  the  child  was  chargeable)  the  binding  the 
wm  of  3/.  to  bind  the  child,  apprentice.  —  Per  Curiam  :    The  chU4  «*t  #p- 
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Atkinfe. 
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The  Ifirth  must 
be  wgudged  to 
be  witlvn  the 
pBibh  to  which 
relief  is  ordered. 


To  wit,  liberty 
^ike  Tower 
ffamiitt, 
Ijondont  in  an 
order  of  bes- 
tardy,  is  suffi- 
cient without 
saying  in  what 
county' 


Topay  for  relief 
ofthegovemors, 
ftc  bad. 
aC.  SSess. 
Gas.  195. 
S.C  1  WI1S.S5. 

Tlie  justices 
may  order  the 
payment  of  a 
sum  in  gross. 
1  Sid.  326. 
1  Salk.  184. 
&C.  Comyns, 
97. 

{h)  Sed  vide 
Rex  o.  Pitts, 
pottt  pi.  593. 


justices  have  aathority  to  order  the  father  to  paj  a  gross  spm  for 
the  expence  of  the  woman  lying-in :  for  this  is  for  the  ioune- 
diate  iodemnitj  of  the  parish.  But  it  has  been  often  detenmnedi 
that  they  cannot  direct  a  sum  of  money  to  be  paid  at  a  fiitore 
day  for  what,  perhaps,  may  never  be  necessary ;  and  if  the  order 
were  good  in  all  other  points,  yet  it  must  be  quashed  quoad  this. 
But  the  order  set  forth,  that  complaint  was  made  that  thechBd 
was  bom  within  the  parish  of  B.,  and  the  justices  adjudged  that 
the  child  had  become  chargeable  there ;  an  objection  was  made, 
that  they  had  not  adjudged  that  the  child  was  bom  within  the 
parish. —  Per  Curiam  :  The  order  is  bad  in  Mo  for  this&ult 
The  birth  is  the  foundation  of  the  jurisdiction^  and  this  most  be 
directly  adjudged ;  the  complaint  might  be  false ;  and  for  whst 
appears,  the  child  might  be  chargeable  to  the  parish  only  as  s 
foundling  not  bom  there.  We  cannot  take  orders  by  intendmeot. 
If  justices  exercise  a  jurisdiction,  they  must  show  themselYet 
entitled  to  it. 

587.  i2€4f  ▼.  Messenger,  E.  T.  8  G.  2.  MSB.  —  Two  jostica 
of  the  liberty  of  the  Toiver  of  London  made  an  order  od  die 
IS  Eliz.c.  3.»  adjudging  the  defendant  to  be  the  reputed  father  of 
a  bastard  child.  The  Sessions,  on  appeal,  confirmed  the  order. 
—  Abnet  moved  to  quash  it,  because  it  did  not  appear  either  in 
the  original  order,  or  in  that  of  the  Sessions,  in  what  couDty  the 
liberty  of  the  Tower  was,  that  the  party  might  know  where  to  ap- 
peal ;  but  it  is  only  in  the  margin,  *<  To  wit,  liberty  of  the  Tower 
"  of  London** — Clarke,  in  support  of  the  order,  said,  the  libertj 
of  the  Tower  of  London  is  a  distinct  liberty,  and  in  all  respects 
the  same,  as  to  the  present  case,  as  a  county.  It  has  a  se^isisie 
commission  of  the  peace,  officers  of  its  own,  and  Quarter  Ses- 
sions;  and  the  3  Car*  I.e. 4*.  referring  to  the  18 jB^fts*c. 3.  gives 
justices  of  a  liberty  the  same  jurisdiction  as  justices  of  a  coun^, 
which  is  still  plainer  from  6  G.  2.  c.  31.  —  Lord  HardwickbCJ. 
An  express  appeal  is  not  directed  by  the  18  jE/iz.  c.  S.>  but  arises 
from  the  construction  of  the  act;  and  I  do  not  know  whether  the 
want  of  an  averment  in  what  county  the  liberty  is,  be  an  exception 
on  that  statute;  however,  that  is  fully  cleared  up  by  3  Car.  l.cSf 
so  that  as  to  this  exception  the  original  order  is  good.  —  Tbb 
Court  agreed*,  and  further  said,  that  the  reason  why  the  countj 
should  be  in  the  margin  is  to  show  that  the  fact  arose  in  the  coun^ 
in  which  the  justices  have  jurisdiction,  and  not  that  the  party  ina? 
know  where  to  appeal. 

588.  Rex  v.  Howletl,  E.T.  13  G.  2.  MSS.  —  An  order  ad- 
judging H»  the  father  of  a  bastard  child,  and  ordering  him  to 
maintain  it '  '^  for  the  relief  of  the  governor  and  guardian  for  the 
"  poor  of  C.  ,•'*  and  for  not  saying  "  for  the  relief  of  the  poor,** 
it  was  quashed. 

589.  Rex  v.  Gravesend,  E.T.  15  G.  2.  M55.  — Two  excep- 
tions were  taken  to  an  order  of  two  justices  concerning  a  bastara* 
First,  That  it  is  no  otherwise  affirmed  that  the  child  was  bom  at 
G.  than  by  a  **  Whereas,"  which  is  recital  only.  (6)  —  Secondhri 
That  the  reputed  father  is  ordered  to  pay  a  sum  in  gross  m 
maintenance  and  other  incident  charges.  —  Per  Curiam  :  The 
whole  order  is  the  words  of  the  justices,  and  in  this  case  a  sufi- 
cient  adjudication  of  the  facL  As  to  the  other  objection,  if  it 
had  been  for  maintenance  only,  it  would  have  been  too  general ; 
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iNit  as  It  k  for  uicideDt  chaiges  Uk>»  it  it  good,  and  like  th?  eue 
oiRisv.  Odam.  (a )  (•>Ai*f,pI.578. 

590.  JUs  y.  Moravia  (h),  E.  T.  15  G.  2-  M 5S.  —  Two  cxcep-  Adjudfcitfpii  ' 
tiom  were  taken  to  an  order  of  bastardy.     First,  It  recited  that  that  the  «^TI4 
the  chiJd  was  baptized  in  the  parish*  and  did  not  adjudge  that  it  wu  baptized  in 
was  hm  there.  —  Secondly,  The  justices  adjudge  $S.  to  be  pl^d,  ^  P**^  and 
part  whereof  had  alreailv  been  paid  for  the  maintenance  of  the  ^^^^-  ^ 
child  and  other  incident  charges  and  expences. —  But  those  excep-  ^ereofhaa 
tioBs  were  over-ruied :  for,  per  Curiam,  the  provision  of  the  been  already 
cUtute  of  ISEliz*  c.  3.  is,  that  care  shall  be  taken  to  relieve  the  expended  for 
parish  where  the  child  was  born,  and  for  that  purpose  the  justices  i»aintenance  of 
are  to  make  provision  according  to  their  discretion ;  therefore  it  is  ^^^'^^^-^^.i 
Decessary  that  it  should  appear  in  what  parish  the  child  was  born,  cbarMMd 
their  jurisdictions  arising  trom  thence :  and  further,  they  are  to  good. 
charge  the  reputed  father  or  mother  for  the  maintenance  of  the  f^\  g^  |^  ^ 
child ;  and  as  the  order  says,  she  was  delivered  of  a  child  baptized  Sweet,  mte, 
in  the  parish,  that  by  a  reasonable  construction  may  be  taken  to  pi*  5S6. 
be  the  place  of  the  birth  of  the  child :  and  as  to  its  being  a  recital, 
that  is  sufficient ;  for  in  orders  of  removal  it  is,  **  Whereas  upon 
'*  cemplaintf'*  and  that  is  looked  upon  as  affirming  a  fact  done ;  so 
^  whereas  such  a  child  was  baptized  in  such  a  parish,"  is  a  suffi- 
cieot  affirmation  of  the  fact,  (c)    As  to  the  86/.  for  maintenance  (c)  Sed  vide 
sod  other  incident  charges,  these  words  **  other  incident  charges'*  Rex  r.  Pitts, 
■  must  be  incident  to  the  maintenance ;  and  the  rather,  as  a  part  P*^»  P^*  ^^^ 
thereof  is  already  paid.  —  Wright  J.,  said,  that  at  first  he  was 
of  a  different  opmion,  and  thought  the  words  ^^inddetU  charges** 
sxtremely  general ;  but  on  looking  into  it,  lie  found  there  were 
orders  as  general  as  this  is.  -—  The  order  was  confirmed. 

591.  Rexv.Fox^  T.T.    29&S0G.2.    £ditor'«  MSS.  — An  If  it  appear  in 
order  of  bastardy  was  made  on  the  defendaot  to  the  following  Uie  title  to  tin 
effect,  viz.  "  The  order  of  us,  L*  and  D.,  two  justices,  &c.  residing  ^^  ^  baitar- 
"  Dear  to  the  parish  of  i/.,  concerning  a  male  bastard  child  of  ^y^^  ^^t^ 
"  £.  6.  bom  in  the  said  parish  of  H.    First,  upon  due  examin-  £„  the^pariih,Tt 
<*  ation  and  proof,  we  do  adjudge  J.  JP.  is  the  putative  father,  who  it  euSlcient/ 
**  bad  notice  of  the  time  and  place  of  examination,  &c. ;  we  Uiere-  Sed  Tide  Rex  ». 
"  fore  do  order,  &c.  as  well  for  the  relief  of  the  said  parish  of  H.  Stanley,  /wir, 
"  as  for  the  maintenance  of  the  said  child,  that  the  said  J.  JP.  do  ^^'  ^^^' 
'*  pay  to  the  said  churchwardens  and  overseers  of  H.  the  sum  of,'' 
&c.    On  this  order  being  removed  into  the  King's  Bench,  one 
objection  was,  that  it  is  not  adjudged  that  this  child  was  born  in 
the  parish  of  i/.,  but  only  so  said  in  the  title  of  the  order.     It  was 
ooQtended  that  this  being  an  order  of  justices  of  tbe  peace,  the 
•ame  precision  is  not  necessary  as  in  indictments  or  convictions. 
The  two  statutes  relative  to  this  matter  are  18  Eliz.  c.  3.  and 
60.2.  c*  31.     The  principal  objects  of  both  statutes  are  the  in- 
demnity of  the  parish,  the  maintenance  of  the  child,  and  the 
punishment  of  the  party :  and  the  birth  of  the  child  there  is  no 
necessary  part  of  the  adjudication,  if  it  appear  in  any  part  of  the 
order  that  it  was  born  there,  so  as  to  give  the  justices  jurisdiction. 
Besides  the  adjudication  here  is  thus :  ''  We  do  adjudge  «/.  F.  to 
*^  be  tbe  father  of  the  said  bastard  child  ;"  which  word  said  refers 
to  the  former  part  of  the  order,  showing  it  was  born  at  if.     In 
support  of  the  objection  it  was  said,  it  is  agreed  there  is  no  positive 
adjudication  that  the  child  was  born  at  H*  only  by  inference, 
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tiMkk  ti  HOC  8vaciMit»  u^iterf  ioferigr  ianiMcdm iamt ^quewiy 
^Asx  ••  ^<3od-  show  the  case  to  be  within  'their  jurudietioiu  {m)  Tbe  recM 
\JsSS^  that  coBoplaiiit  #as  made  that  the  child  mm  bora  there  wit  beM 
^~!^^  Bi^  iBMifficieat.  (^ — DknkisonJ.  Inai»wertotheezoepti«iS9fint,!t 
a^^'e!  X^  «itm  appear  where  the  child  vms  bora,  becaoae  the  joradiGtioa  is 
loijlik  '  f<^c>^  to  ^l^c  ^^1^  juBticet  liviag  next  to  Um  pariah  church  where 

Dom,  Ac. :  but  this  need  not  be  a  part  of  the  adjudicatioii ;  Irat  if 

it  appear  in  any  pert  of  the  order  it  is  sofficient.— PostekJ. 

Hie  reason  wl^  it  nrast  appear  where  the  child  was  bora  is, 

because  tothat  parish  only  it  can  be  chargeabie.    The  order  si  to 

this  part  of  it  was  eonfimied. 

An  order  on  die      59g.  12ar  ▼•  JFVkt,   T.  T.  29St90O.S.  EmToa's  MSS.— Tire 

fi'^^er  ^  P«J      justices  ordered  the  putative  iadier  of  a  bastserd  child  to  pajte 

^^Hnd      the  church  wardens  and  ovenfteers  of  the  parish  the  sum  of  ^M)«.  for 

oaier^AMevet,**  ^^  sridwife  and  other  charges,  and  for  the  BMuntenance  of  tk 

witfaaoi  ifaovr-    cAifld,  from  the  birth  to  the  day  of  making  the  order ;  and  freei  ikt 

ing  tiwacney    day  of  luakiog  this  order,    **  We  order,  &cl  that  he  pay,  &c  & 

JjJ^^"  «V      *«  a  week  «o  long  as  the  said  thild  sbitH  continoe  chargeable,"  Ac 

wabfismd.   It^<w<A9^^^d»thatitisnotadjudg^that8OBiadias&l0i.1wd 

^^^    ^^  been  actually  expended  by  the  pon^*  But  on  the  other  side,  that 

ibe  justices  are  to  relieve  the  parish  in  part  or  in  alt  as  diey  diiD 

see  fit ;  therefore  there  is  no  necessity  to  adjudge  that  the  fk  lOb 

were  actually  expended ;  and  the  Court  wiH  intend  that  so  modi 

Secaiiie,pl.578.  ut  loBSt  was  expended  in  21   weeks.  —  Sid.  3^.$  Vent.  SSS^, 

&589.  SM*  ISf.     These  cases  show  that  sums  in  gross  Uiayt>e  orderedt 

and  in  the  case  in  Veneris  there  was  no  adjudicaftion  where  born ; 
and  the  Coart  said  they  would  intend  it  to  be  where  it  was  ad- 
judged to  be  chargeable.  But  in  support  of  die  objection  it  wii 
ssiidy  that  they  order  91. 10«.  for  the  midwife  and  diarges  attea^ 
the  delivery  and  b^ore  birth^  when  their  juris^clion  by  the  set 
extends  only  to  the  maintenance  of  the  child.  —  Dainnsotf  X 
The  justices  having  power  to  indemnify  the  pariah,  may  do  it  in 
this  manner,  by  a  sum  in  gross  for  the  charges  of  ]y{ng*in  and  odier 
{c)Jmu,^siso.  incideatal  charges,  as  was  lield  in  the  case  of  Rex  v.  Mwram*(i\ 

—  FosTSR  J.    The  charges  of  the  midwife,  frc.  fEill  on  the  psfwh ; 
therefore  within  the  jurisdietion :  and  the  order  as  to  this  part  cf 
it  was  confirmed. 
An  order  of  598.  Rex  v.  Pitts,   E.  T.  21  G,  S.  Doug,  662.  —  An  order  of 

bwtwdj^^it-  iMMtardy  was,  in  a  great  measure*  in  the  same  form  with  the  |>re- 
itbathapp^[^  cedent  in  BurtCs  Justice  bxil  with  the  omission  of  the  following 
to  us,  &c.**  clause :  ^  We  therefore,  upon  examination  of  the  cause  end  cff* 
wMottf  an  eg-  ^  cumotances  of  the  prenrises,  as  well  upon  the  oath  of  the  said 
prus  a4fudica-  **  A.  B.  9A  Otherwise,  do  hereby  adjudge  him  the  said  C.  H.  to  be 
**~  **"*d!lr^  "  *®  reputed  father  of  the  said  bastard  child."  —  Willbs  J.  de- 
maTpuuSw  ^*^«^d  ^^  opinion  of  the  Court  to  the  following  effect :  The  csie 
ikther,  is  Toid.  ^  Cfipplegafe  v.  Hackney  (rf)  seems  to  be  more  like  the  preseat 
(4)  1  fiUk.478.  ^^^  ^^^^  "^  Suddlecomh  v.  Bttrooash.    In  that  last  case  the  report 

concludes  by  saying,  '*  there  ought  to  be  a  particular  avemest, 
Ac. ;  and  in  Cripplegale  v.  Hacm^  the  order  runs  very  moeh  io 
the  same  manner  as  here,  viz.  "  Whereas  on  oath  made  by  tJie  aaid 
**  E.  F.  it  appears  that  her  husband  was  last  legally  settled  at 
**  Httckney  ;^*  and  that  order  was  quashed,  **  because  there  wai 
*•'  no  judgment  of  the  justices  concemhig  the  hist  legal  scttlcmcoti 
(tf)  1  Salk.  478.   ^  but  only  the  oath  of  the  womran.'*  {e)    We  havo^odced'  voio  tbc 
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fnbmStnfiiinJtsKt,€rgf9mend{a^Bad  we  fcd,  that  there  ««•  (a)jtar,pl«9M 
M  Mpof  A^udicatien  -in  that  case.    We  arci  themlbre,  aU  of 
«|pinioo,  ftbat  this  order  cnmnt  be.au)iported. 

594.  iZer  V.  StorU^^  K  T.  ^^G.Si  Cold.  17^-^Twa  juatiees  The  justices 
•f  the  Wegt  Rtdit^  (k  the  coonty  of  York,  by  an  ondcr  dated  the  must  a^fudge  m 
89th  3%  l7Sh  adjudged  T.  &  to  be  the  repoted  teher  of  a  ^!^^  J*"* 
baitord  didd  bi^otten  upon  A.  S.  of  A.  in  the  aasd  West  Ridimgi  ^^^  ^  be 
**  vlikh  said  child  b  now  become  chargeable^  Ste*  and  u  likely  aa  charged  by  tlMir 
**  to  ooDtinije;"  aad  then  proceeded  to  order  manteaaooe,  ito*-*^  order. 
Wallace  insiatedt  that  there  was  no  adjndicatibn  tbia  the  child 

was  born  in  the  pariah  charged  frith  iti  maintenance,  nothkig  naeve 
king  stated  than  thai  it  w%%  chargeable  to  the  jmrUk,  and  lileefy  so 
to  cwlinue  :  and  the  order  was  quashed. 

595.  Aer  v.  Harimg^on-  Upper-  Quarter,  H-  T.  56  ^«  8.  4  M .  ^  &  Order  of  fiHa. 
569.  -^  By  an  order  of  two  jnaticea  atated  to  be  made  upon  the  don  od  the  pu* 

2f>licatien  and  compiaiat  of  the  overaeers  of  the  poor  of  the  town-  tstive  firther, 
ip  of  Hartingion,  in  the  pariah  of  Hariingtou,  ia  the  county  of  ■?|^?  ^^^ 
fkrhy,  reciting  thai  it  appeared  upon  the  examination  of  M.  L,  leeomechme^ 
upon  oath,  and  by  other  one  proof,  Ac.  that  the  aaid  M.  If  was  on  aUe,  hdd  suffix 
the  7th  of  MiHf  oeHvered  of  a  bastard  child  in  the  said  township,  cient,  without 
ttd  that  the  aaid  child  ie  likely  io  become  chargeaide  to  die  inhabit-  •bowing  that  it  r 
ttU  of  the  township,  kc,  the  justices  adjudged  the  same  to  be  "^^^7 
Use,  and  that  W.  B.  was  the  reputed  father,  and  ordered  as  wdl  ^^fa^  di^ 
for  the  relief  of  the  inhabitants  of  the  said  township  as  for  the  a  sum  to  be 


Bsinteoance  oft!  the  <:hild,  that  fr.&  should  paj  to  the  overseers  paidtowardsthe 
of  the  townahip  IL  Idc.  for  and  towards  the  lyinff>u 


^ .^     V  *"  ©f  ^«  «"*  lying-inand 

.  L.  and  the  maintenance  of  the  said  bastard  child  to  the  time  |[^°f  °^'  ^^ 
sT  making  the  order,  and  for  and  towards  the  costs  of  the  same,  ^^Ih^without 
ttd  from  thenceforth  weekly  so  long  as  tlie  child  should  be  charge-  stating  that  the 
ihle,  4fim  towards  the  maintenance  of  the  child,  drc*     And  because  sum  was  ex* 
^  order  did  not  state  the  child  was  actuaUv  ehargeaUe  to  the  ponded  by  the 
township,  the  justices  at  Sessions  upon  appeal  €|uashed  the  order,  ??^"*ted'to 


:t  to  the  opinion  of  this  Court  as  to  the  validity  of  this  objee*  be  oncomplaint 
tion.  ^  PxR  Cuni AM  :  Those  authorities  are  sufiicienti  And  as  to  of  the  overseen 
tbe  second  objection,  supposing  it  to  be  valid,  it  would  only  ope-  of  a  township, 
1^  pro  tanto.  And  to  the  last  objection^  they  said  there  could  >*  ne«<l  not 
be  no  overseers  for  the  township,  unless  the  township  maintained  ^1^*^  '^''  ' 
itsHiwn  poor;  the  showing  that  it  has  overseers  necessarily  implies  ,ai^i„g  hToim 
tbftt  it  maintains  its  own  poor.  -^  Order  of  Sessions  quashed.  poor. 

IX.  Qf  the  Appeal. 

596.  Rex  v.  Coyston,  T.  T.  15  Car.^  1  Sid.  149l— It  was  re-  llie appeal 
•olved,  that  the  words  « fiexl  General  Sessions,*  in  the  18  Elix.  cS.  "".»*  *^  ^  *? 
must  be  intended,  that  the  order  made  by  two  justices  must  be  theorfer wis 
confirmed  or  discharged  at  the  next  General  Sessions  for  that  jj^Ae. 
ptrt  of  the  county  where  it  was  made,  and  not  at  the  Sessions  in 
the  county ;  for  it  would  be  mischievous  in  many  counties^  where 
there  are  several  Sessions  in  distinct  parts  of  the  county. 

597»  Bex  v.  Broion,  T.  T.  9  W.  3.  2  Salk.  480.  —  An  order  was  Anippedfiwn 
mde  adjudging  B.  to  be  the  father  of  a  bastard  child.  May  %  1696 ;  J^jl^,^ 
a»d  in  the  Michaelmas  Sessions  following  the  order  wat  discharged.  ^^  ^  tetZm 
Now  both  orders  being  here,  the  latter  was  quashed,  because  it  ^^^  Qotice  to 
appeared  thereon,  that  Michaelmas  Sessions  was  the  first  Sessions  the  father, 
after  notice  given  to  the  reputed  fiftther  of  his  being  so  adjudged ;  Comb.  448. 
for  thoi^gh  18  Eliz.  c  3.  appoints  the  appeal  not  to  be  to  the  first  ^  ^'  ^*  ^* 
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BuDrw8Uiafi/«»    Sessions  after  the  order  of  the  two  jnstiees,. but  theirtt 
pL5«5.  after  the  party  hath  notice  ^  the  etder^^  yet  by.  the  statute  of 

8  Hen*  5.  c.  4*  there  might  be  a  Sessions  intenrening,  as  ia  tkii 

'  case,  between  the  order  by  the  two  josticea  and  the  order  of 

Sessions ;  and  it  most  appear  on  the  order  that  this  was  the  fint 

Sessions  after  notice  had  of  the  former  order :  after  which  the 

first  order  by  the  two  justices  was  gnashed,  because  there  was  so 

adjudication  therein^  that  the  reputed  fiitber  should  pay  a  certais 

sum  weekly  till  the  child  be  of  seven  vears  of  age ;  whereas  thej 

cannot  charge  the  father  for  any  certain  determinate  time»  hot  at 

long  as  the  child  shall  be  chargeable  to  the  parish. 

Appoa  mnstbe       598.  i2ex  v.  SAoo,  T.  T.  10  fT. 3.  2  SaAt. 4^2.  —  An  orderwai 

to  the  next         made  by  two  justices  adjud|rtng  S.  the  reputed  fitther  of  a  bssu 

Gerural  Sestiont  ^rd ;  from  which  he  appealed  to  the  next  Quarter  Setsiout  of  the 

after  notice.        peace  after  notice,  where  the  order  was  discharged.    The  order 

of  Sessions  was  ouashed,  because  by  the  statute  18  Eiiz.  the  ap* 
peal  must  be  to  the  next  General  Seuions  after  notice,  and  thoe 
might,  have  been  a  General  Sessions  before  the  Greneral  Qnsrtcr 
Sessions,  as  in  London  and  Middlesex^  where  there  are  four  Gene- 
ral Sessions  in  a  year  besides  the  four  Greneral  Quarter  Sessions. 
But  it  iball  not       599.  Res  v.  Guardians  of  the  Poor  of  Chichester^  M.  T.  90  G.  S. 
be  intended  that  3  T.  R.  496.  —  An  order  was  made  by  two  justices  on  the  27th  of 
a  GauraiSu-     March  1789,  adjudging  L*  to  be  the  reputed  father  of  a  bastsrd; 
mns  interrened  against  which  order  L.  appealed  to  the  General  Quarter  Stssieiu 
ihT^th^^  held  on  the  22d  of  AjfrU,  where  it  was  quashed ;  and  no  case  m 
imp/.  reserved  for  the  opinion  of  this  Court.    But  both  the  orders  betoj^ 

now  returned,  Erskink  moved  to  quash  the  order  of  SesiioDB, 
because  that  Court  had  no  jurisdiction  to  hear  the  appeal.  The 
party  grieved  should  have  appealed,  under  the  statute  IS  Etiz^e.  &» 
to  the  next  General  (a)  Sessions  ;  and  non  constat  but  that  a  Court 
of  General  Sessions  intervened  between  the  27th  of  Marek^  whea 
the  original  order  was  made,  and  the  22d  of  Aprilf  when  the  G^ 
neral  Quarter  Sessions  were  held.  And  he  relied  on  Res  v.  Shan, 
SalL  483.  (&),  where  the  order  of  Sessions  was  quashed  for  thii 
very  reason.  —  Load  Kenton  C.  J.  observed,  that  the  case  cited 
did  not  appear  to  be  one  of  the  most  authentic  in  Salkddt  Re- 
ports. But  it  is  a  general  rule  that  every  intendment  shall  be 
made  to  support  an  order  of  justices  (c) ;  and  as  it  does  not  appesr 
that  the  General  Quarter  Sessions  held  on  the  22d  of  April  were 
act  the  Sessions  next  following  the  27th  of  Marchf  we  will  not 
presume  it  for  the  purpose  of  quashing  the  order  o£  Sessions.  — 
Order  of  Sessions  affirmed. 
Uponanap-  6O0.  Rex  V.  KniU, H.T.  50 G. 3*  12£af/,5a— Thedefendsat 

pcad  to  the  Ses-  appealed  to  the  Hereford  Sessions  against  an  order  of  filiation  of 
"^°*!S^r^*"  a  bastard  child.  The  Sessions  confirmed  the  order,  subject,  frc 
tim^tbe  n»^  When  the  appeal  came  on  to  be  tried,  the  appellant  wus  called 
pondMto  are  upon  to  begin,  and  allege  and  prove  what  he  could  against  the 
to  begin  by  lup-  order ;  which  he  refused  to  do ;  insisting  that  by  the  rules  of  Ja«> 
porting  their       the  respondenu  were  bound  in  the  first  place  to  begin,  and  siqp- 

aeinall 

(a)  Tlie   ISElis.   c.3.    requirat  the         (S)  ^nltf,  pi.  59S.  Carth.  44^  &  C 
appeal  to  be  made  to  the  next  General        (c)  Vide  S  Scra.  998,999.  SalL  443. 
Seantmss  the  1S&  MCar  2.  c.  12.  $  2.     &  485.  Rex  v.  Gregory.    Sed  vide  Rex 
which  gives  an  appeal  against  an  order    v.  Hulcott. 
of  removal,  requires  it  to  be  made  to  the 
next  QMorler 
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))0rt  the  order.    The  reepondenU  refused  to  do  so ;  insisliag  that 

according  to  the  practice  of  tliat  Sessions,  it  was  incumbent  upon 

liic  sppeiiant  to  begin,  by  alleging  and  proving  a  sufficient  case 

for  quasiiiog  the  order.    Tlic  Sessions  found  this  to  be  their  prac^^ 

tice  in  the  like  cases  ;  and  therefore  required  the  appellant  to  be* 

gin  bj  showinfi^  cause  against  the  order  complained  of,  and  proving 

vbat  he  could  to  invalidate  it.     And  no  cause  being  shown,  nor 

sty  thing  alleged  or  proved  qi\  either  side,  as  to  the  merits,  for 

•r  against  the  original  order  of  filiation^  the  Sessions  confirmed 

the  same. —  Gtuelee^  who  was  to  have  supported  the  order  of 

Sessions,  admitted  that  he  could  not  do  so ;  the  case  of  Rex  v. 

A>B^tfry(a),  having  settled  the  point;  and  it  being  the  general  (a)^nte,p|.aa5. 

practice  of  Sessions  throughout  the  kingdom,  for  the  respondents 

to  begin  bj  showing  their  order.  —  And  tub  CouaT,  being  of  this 

•pinion,  remitted  the  cause  to  the  Sessions  to  proceed  upon  and 

hear  the  appeal  in  the  regular  and  general  course. 

601.  Rex  v.  Justices  of  Herefordshire^  //.  T*  I  G.4.  3  jB.A  A*  By  49  G.  3. 
581.— One  iS\,  having  had  an   order  of  filiation  made  on  him,  c.68.  §5.,  ten 
at  the  father  of  a  bastard  child,  served  a  notice  of  appeal  to  the  clear  daya*  no- 
Qusrter  Sessions  for  the  county  of  Hereford,  on  the  morning  of  the  ^^^?^  ^«  '"- 
9tli  of  October*    The  Sessions  were  nolden  on  the  19th  of  the  pMi*u*i^uS«d- 
sftme  month  ;  and  the  Court  refused  to  enter  on  the  appeal,  being  Held,  that  tM 
of  opinion  that  the  notice  was  insufficient,  the  statute  49  G.  3.  ten  days  ar«  ro 
c.  ^^  f  5,  requiring  that  the  person  aggrieved  by  such  an  order  ^  ^^en  exdu- 
tbouJd   give  notice  10  clear  days   before  the  Quarter  Sessions,  rtl*'/*  **"?' *^ 
of  his  intention  to  appeal,    and   the  cause  and  matter  thereof,  ing  the  notice^' 
Taunton  obtained   a  rule  nisi  for  a  mandamus  to  the  justices  and  the  day  of 
to  receive  the  appeal.     But  the  Court  were  of  opinion,  that  ten  holdiog  the 
clear  days  meant  ten  perfect  intervening  days  between  the  act  Kwiont. 
done  and  the  first  day  of  the  Sessions,  and  held,  therefore,  that 
the  notice  was  defective ;  and  they  referred  to  Roberts  v.  Stacey.  {b)  (6)  is  East,  91. 
-^  Rule  discharged. 

'602.  Rex  V.  Justices  of  Salop,  T.  T.  2  G.  4.  4  B.  &  A.  626.  —  Semble,  Uiat 
P.  on  a  former*  day  had  obtained  a  rule,  calling  upon  the  de-  ^^  entering 
fendants  to  show  cause  why  a  writ  of  mandamus  should  not  be  di-  '"^°  *^  recog- 
Kcted  to  them,  commanding  them  to  cause  continuances  to  be  ^^^90^*^' 
eotered,  and  hear  the  appeal  of  one  J,  O.  against  an  order  of  two  c.68.  $5.,  bel 
magistrates,  under  the  49  G.  3.  c.  68.  $  5.>  whereby  the  said  «/•  O.  fore  the  justices, 
was  adjudged  to  be  the  reputed  father  of  a  bastard  child.    It  ap«  ^o  ^^^  ^u 
peared,  by  the  affidavits  upon  which  the  rule  was  obtained,  that  o'^^rc^bas- 
the  order  in  question  was  made  on  the  30th  January,  that  imme-  dispense^ith^' 
diateJy  upon  the  order  being  made,  the  appellant  entered  into  the  the  necessity  of 
recognizance  required  by  the  statute,  before  the  justices  who  made  giving  sueh  - 
the  order  ;  and  that  a  regular  notice  of  appeal  to  the  Quarter  Ses*  justices  notice 
sions,  to  be  holden  on  the  30th  of  April,  was  served  on  the  9th  of  ^^'.^^^^ 
Aprils  upon  the  churchwardens  and  overseers  of  the  parish  on>  ^^  ^  ^^^ 
whose  behalf  the  order  was  made.    When  the  appeal  was  called  tute  requiring 
on  for  trial  at  the  Sessions,  it  was  objected  by  the  respondent,  that  the  party  to  gire 
no  notice  had  been  given  to  the  justices  who  made  the  order  of  notice  offerings 
the  intention  to  bring  the  appeal,  and  of  the  cause  and  matter  Ic"**j*^^PJ^'' 
thereof,  as  required  by  the  statute  ;  and  upon  the  Sessions  holding  ^^^^^^  ^ 
such  notice  to  be  necessary,  the  appellant  offered  to  prove,  that  matter  Uieraof.** 
previous  to  entering  into  the  recognizance,  he  gave  a  parol  notice   But  held,  that 
to  the  justices  who  made  the  order,  of  his  intention  to  appeal  «  vol  notice 
against  it,  and  Of  the  cause  and  matter  of  such  appeal ;  but  the  ^^V^^  ST*^* 
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cause  and  mat- 
ter thereof, 
will  bij  i^ufli. 
ctent* 


Notice  of  ap- 
peal against  an 
order  of  fili- 


ation was  given 
in  tliefoUowing 
form :  *<  I,  ^. 
B.  of,  &C.,  in- 
tend at  the  next 
General  Quar- 
ter Sessions  to 
be  holden,  &c. 
to  commence 
and  prosecute 
an  appeal 
against  an 
ordor  of  fili- 
ation, made^ 
&C.,  whereby 
I  was  adjudged 
to  be  the  £ither 
of  a  bastard- 
child,  bom  on 
the  body  of 
£.  R.,  and 
chai^geable  to 
the  parish  of 
S.  r  Held, 
that  this  notice 
wasin&ufilicient, 
the  anue  and 
matter  of  ap- 
peal not  being 
set  out  as  re- 
quired fay 
49G.8.c.«8. 
§.5. 


Sessions  would  not  allow  such  notice  to  be  proved^  and  disauasd 
the  appeal.    The  rule  was  obtained  upon  two  grounds ;  first,  that 
the  entering  into  the  recognizance  before  the  justices  who  made 
the  order»  dispensed  with  the  necessity  of  giving  them  a  notice  of 
appeal ;  and,  secondly,  that  in  case  a  notice  to  the  jnstices  was 
necessary,  the  Sessions  ovght  to  have  received  the  evidence  of  s 
parol  notice,  which  was  tendered  by  the  appellant.  —  Baylkt  J. 
I  am  of  opinion,  that  in  this  case  the  Sessions  ought  to  have  re- 
ceived the  evidence  of  the  parol  notice  of  appeal  which  wsi  ten- 
dered by  the  appellant.    It  may  be  convenient,  that  a  notice  of 
appeal,  particularly  where  it  is  a  notice  of  the  cause  and  matter  of 
the  appeal,  should  be  in  writing  ;  and  in  many  cases  the  atatate 
giving  the  appeal  requires  that  there  should  be  a  written  notice; 
but  we  cannot  say  that  a  notice  in  writing  is  necessary,  where  it  is 
not  required  to  be  in  writing  by  the  clause  in  the  statute*  which 
directs  a  notice  to  be  given.     An  appeal  is  usually  allowed  by 
statute  on  certain  conditions  ;  and  when  one  of  those  conditions  is, 
that  the  party  appealing  shall  give  a  notice  of  his  appeal,  it  would 
be  to  add  a  further  condition,  if  we  were  to  hold  tnat  such  notice 
must  be  in  writing.  —  Holroyd  J.  concurred.  —  Rule  absdute. 
603.  Rex  V.  Justices  of  Oxfordshire,  H.T.SSc  4G.4.  1  B.  &  C 

279 On  the  1 3th  day  of  June  1822,  two  justices  for  the  county 

of  O.  made  an  order  of  filiation,  adjudging  N.  to  be  the 
father  of  a  bastard  child^  chargeable  to  the  parish  of  iS.^  in  the 
said  county.  On  the  4th  of  July  the  following  notice  of  appeal 
was  duly  served  upon  one  of  the  justices,  and  a  similar  notice  was 
served  upon  the  churchwardens  and  overseers  of  the  parish  of  & 
<<  This  is  to  give  you  notice,  that  I, «/.  N*,  of,  &c.,  do  intend,  at 
<*  the  next  General  Quarter  Sessions  of  the  peace  to  be  hokleo 
**  for  the  county  of  O.,  to  commence  and  prosecute  an  appeal 
'*  against  an  order  of  filiation  made  by  you  and  the  Reverend 
"  W.  M.,  since  Easter  Sessions  last,  whereby  I  was  adjudged  to  be 
<*  the  father  of  a  female  bastard  child,  bom  on  the  oody  of 
**  E'  R.,  and  chargeable  to  the  parish  of  &,  in  the  said  county." 
The  appeal  came  on  to  be  heard  at  the  then  next  Gene- 
ral Quarter  Sessions,  on  the  16th  of  Jultf,  when  it  was  objected 
by  the  respondents,  that  the  notice  was  informal,  as  it  did  not 
show  the  cause  and  matter  of  the  appesd,  as  required  by  49  6.  S. 
c»  68.  §  5.  llie  justices  held.  Chat  the  objection  was  fiiitai,  and 
refused  to  hear  the  appeal.  A  rule  was  obtained  in  last  tens, 
calling  upon  the  justices  of  the«ounty  of  O.,  to  show  cause  whj 
a  mandamus  should  not  issue,  commanding  them  to  enter  con- 
tinuances, and  hear  the  appeal,—  Abbott  C.  J.  The  49G.S. 
€•  68.  §  &.  requires,  that  notice  shall  be  given  of  the  intended 
appeal,  and  of  the  causes  and  matters  thereof,  and  then  pro* 
ceeds  to  direct  that  the  justices  shall  hear  and  determine  those 
causes  and  matters.  It  is,  therefore,  requisite  that  they  should  be 
set  out  in  the  notice,  in  order  to  satisfy  the  words  of  the  act 
The  object  of  the  legislature  appears  to  have  been,  that  the  re* 
spondents  should  know  precisely  what  objections  they  have  to 
meet.  Now  it  is  admitted,  that  under  the  notice  given  in  this  case, 
the  appellant  might  either  have  contended  that  he  was  not  tbe 
father  of  the  child,^or  that  it  was  not  born  in  the  parish  of  &i  ^ 
that  he  could  not  be  compelled  to  pay  the  churchwarden  of  that 
parish  for  its  maintenance.  The  respondents  would,,  therefore,  be 
under  the  necessity  of  cominir  prepared  to  meet  two  objecW*^* 
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when  one  only  was  relied  upoo  by  the  appellant.  In  that  view  of 
the  case,  the  notice  would  be  inforoialy  but  it  does  not  appear  to 
me  to  contain  any  information  of  the  cause  and  matter  of  appeal ; 
it  is  merely  a  description  of  the  order  itself,  and  not  of  the  ob- 
jections which  the  party  charged  intended  to  make  to  it.  The 
jiuticet  were,  therefore,  right  in  refusing  to  bear  the  appeal,  and 
this  rule  must  be  discharged.  —  Rule  discharged. 

6(H.  Rgje  V.  Lincolnshire,  M.  T.  5G.i'.SB.&  C.  549.  —  D.  F.  An  appeal 
JoNBsin  Trinity  Term,  had  obtained  a  rule  calling  upon  the  jufr-  against  an  order 
tices  of  the  county  of  Z,.,  to  show  cause  why  a  mandamus  should  not  **^  *»«tMdy 
issue,  directing  them  to  enter  as  of  the  last  Easter  General  Quarter  ed"atti*r *"**'" 
Sessions,  the  appeal  of  C/.  against  an  order  of  two  justices,  adjudg-  Quarter  Sea- 
iDg  U.  to   be   the   reputed  father    of  a   bastard   child*  and  to  sions,  unleas 
cause  continuances  to  be  entered  until  the  next  General  Quarter  ^^«  be  such 
Sessions  and  then  to  hear  and  determine  the  appeal.     The  order  "<^<^f  *"^  '*- 
was  made  upon  the  14th  of  January^  and  the  next  General  Quar-  refuired^bytha 
ter  Sessions  of  the  peace  for  the  county,  took  place  on  the  27th  49  g.  3.  c.  68. 
of  ApriL     No  notice  of  appeal  was  given,  nor  any  recognizance  $  7. 
^tered  iqto  to  try  the  appeal  at  that  Sessions,  but  an  application 
was  made  to  the  justices  assembled  at  U^at  Sessions  to  enter  the 
appeal  then,  and  to  adjourn  it  to  the  next  Sessions ;  but  the  jus- 
tices refused  to  receive  the  appeal  for  want  of  notice  and  recog- 
Dizaoce.     The  affidavits  in  support  of  the  rule  stated  it  had  been 
the  practice  to  receive  such  appeals  without  notice,  and  to  ad- 
journ them  to  the  following  Sessions,  but  that  was  denied  by  the 
affidavits  on  the  other  side.    It  appeared  further,  that  ilotice  of 
appeal  was  given  for  the  adjourned  Sessions  at  S.,  which  were 
held  on  the  6th  of  May,  —  Per  Curiam.  No  alleged  practice  can 
prevail  against  the  positive  words  of  the  act,  *<  that  no  appeal 
^  shall  be  brought,  received,  or  heard.''     The  justices,  therefore, 
had  no  power  to  enter  or  receive  the  appeal.     And  as  to  the  jS. 
Sessions  they  appear  to  be  only  adjourned  Sessions,  whereas  the 
words  of  the  act  are,  *'  the  next  General  Quarter  Sessions  of  the 
<<  peace  for  the  county."  The  notice  and  recognizance  were  clearly 
too  late,  and  this  rule  must  be  discharged.  —  Rule  discharged. 

X.  Of  the  Jurisdiction  of  the  Sessions. 
See  Stat.  18  Eliz.  c.  3.    49  G.  3.  c.  68. 

605.  Slater*  case,  E.  T.  19  Car.  1.  Cro.  Cor.  471. —  First,  It  'After iheSessums 
was  resolved,  that  before  the  statute  3  Car.l .  c.  4.,  the  Sessions  had  have  made  an 
not  aothority  to  meddle  in  the  case  of  bastardy  till  the  two  next  jus-  ®r^®**»  ^^^J^^ 
tices,  according  to  the  statute  IS  Eliz.  c.S.,  had  made  an  order  'V^**^""®^- 
therein,  and  that  then,  and  not  before,  the  justices  in  Sessions 

might  make  a  new  order,  &c.,  otherwise  not.     Secondly,  That  Sesaions  have 
by  the  S  Car.  c.  4.  the  Sessions  have  authority  originally  to  make  original  autho- 
an  order  in  the  case  of  bastardy ;  and  therefoi^  the  first  order  ^^^^' 
made  by  the  Sessions  in  this  case  was  good  and  legal,  and  the 
order  made  by  the  two  next  justices  void,  and  could  not  alter  or 
revoke  the  order  of  Sessions,  which  was  first  made  by  good  au-  Justices  cannot 
thority.    Thirdly,  That  the  justices  had  not  authority  to  commit  ^^^^^^ 
the  woman  to  prison  for  life  for  the  first  offence. 

606.  Pridgeoni  case,  Bidst.  255.  —  An  order  wa^  made  upon   No  appeal  lies 
P.  by^two  justices  of  peace,  directing  him  to  make  a  weekly  allow-  ^'"o™  »"  ^^^^ . 
ance  for  maintaining  a  bastard  child  of  which  they  adjudged  him  ^  Quarte?Ses- 
the  reputed  father ;  which  order  was  quashed  by  the  Sessions,  ^^^^^  ^o  a  sub- 
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•equentSes- 
•ioDs.     S.  C. 
Cro.  Car.  341. 
350. 


The  Sessions 
may  quash  on 
CMpqer  of  bas- 
tardy made  by 
twoJiASiices,  and 
make  anoryfinal 
vfier  09  another 
person  as  the 
reputed  father, 
against  which 
original  order 
there  is  no  ap- 
peal. 


Note  the  differ- 
ence between 
the  ISElix.  c.3. 
and3Car.l«c.4. 
See  Rex  v. 
Price,  poM, 
pi.  614. 

The  Sessions 
cannot  fine  a 
constable  for 
sufibring  the    ' 
putative  father 
to  escape. 


In  an  original 
order  of  bas. 
tardy  made  at 
Sessions,  it 
ought  to  appear 
that  the  reputed 
father  was  sum- 
moned; there- 
fore, unless  the 
contrary  shall 
appear,  tlie 
Court  will  pre- 
sume that  Ims 
was  summoned. 


and  another  was  made  there  upon  «/.  S.,  adjiu^ng  him  to  be  the 
reputed  father,  &c. :  afterwards,  at  another  S^oos,  the  last 
order  was  discharged,  and  by  the  same  order  of  Sessions  P.  was 
found  again  to  be  the  reputed  father  of  the  bastard  child,  and 
ordered  to  make  an  aUowance  for  its  maintenance.  These  orders 
being  removed  into  the  King's  Bench«  it  was  resolved*  that  the 
second  order  made  upon  P.,  at  the  Quarter  Sessions,  was  clearly 
illegal ;  that  no  appeal  lay  from  the  first  order  of  the  Sessions  to 
the  Sessions  afterwards,  but  that  the  first  order  of  Sessions  was 
final. 

607.  IVood's  case,  T.  T.  18  Car.  1.  2  Buki.  355.  — On  com- 
plaint to  tlie  Sessions  against  a  woman  having  a  bastard  child,  the 
matter  was  by  them  referred  according  to  law  to  the  two  next 
justices  to  have  the  examination  and  ordering  thereof.  The  said 
two  justices  made  an  order  against  J.  W.  to  be  the  reputed 
father,  and  ordered  him  to  pay  a  weekly  sum  towards  the  main- 
tenance of  the  said  child.  fV,  appealed  to  the  Sessions ;  and  the 
justices  there,  on  a  re«examination  of  the  matter,  disallowed  of 
the  order  made  by  the  two  justices,  and  they  there  made  a  new 
order,  by  which  they  ^barged  one  C  to .  be  the  reputed  fa* 
ther.  On  a  reference  of  the  matter  to  Sir  fF.  Jones^  and  both 
the  orders  being  read  in  Court,  that  is,  the  order  made  by  the 
two  next  justices,  and  the  subsequent  order  made  at  the  Sessions, 
he  would  not  enter  into  the  re -examination  of  this  cause,  but  did, 
in  omnibus^  affirm  the  last  order  made  by  the  Sessions  upon  ap- 
peal to  them  from  the  first  order  ;  which  last  order  made  at  the 
Sessions  was  final,  and  no  appeal  to  be  admitted  against  it;  and 
this,  he  said,  had  been  adjudged  divers  times,  and  mentioned 
particularly  P.'s  case. 

608.  R€x\,  Weston,  T.  2\  4  Ann.  1  Salk.  122.  —  The  Sessions, 
with  regard  to  the  fathers  of  bastards,  must  proceed  upon  the 
recognizance  on  the  18  Eliz.  c.  3.,  but  if  they  proceed  on  the 
S  Car.  1.  c.4f.,  they  may  commit  as  the  two  justices  might  have 
done;  that  is»  unless  the  party  put  in  security  to  perform  the 
order,  or  to  appear  at  the  next  Sessions. 

609.  Rex  V.  Ridge,  M.  T.  1 1  Ann.  MSS.  —  A.  swore  that  B. 
got  her  with  child,  and  a  warrant  was  granted  to  the  defendant 
R.9  then  being  constable,  to  apprehend  B.^  and  he  let  him 
escape.  The  justices  made  an  order  upon  R.  to  pay  3/.  towards 
the  expences  the  parish  had  been  at,  and  U.  a  week  towards  the 
maintenance  of  the  child,  and  the  mother  to  pay  6d.  a  we^-^ 
Quashed  as  to  the  constable,  the  justices  not  having  such  autho- 
rity ;  but  confirmed  as  to  the  mother. 

610.  Rexw.Cleggy    M.T.    SG.l.    Sira.^75 An  order  of 

bastardy  was  made  at  Sessions  ^which  was  admitted  to  have  ori- 
ginal jurisdiction).  —  Denton  objected,  that  it  was  not  said  the 
defendant  was  ever  summoned  or  appeared,  and  natural  justice 
required  that  he  should  at  least  have  an  opportunity  to  defend 
himself.  —  Pratt  C.  J.  I  believe  these  orders  made  origiaalljr 
at  Sessions  are  very  rare,  the  usual  way  being  to  bring  the  matter 
before  the  Sessions  by  way  of  appeal  from  the  order  of  two 
justices.  Now  if  it  should  be  taken,  that  the  order  of  two  jus- 
tices will  be  well  enough,  without  their  showing  a  summons. or 
appearance ;  yet  I  think  this  case  will  fall  under  a  very  ^iffbren^ 
consideration.     For  in  the  .other  case  the  party  has  an  opp<N> 
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tonity  to  relieve  himself  by  appeal »  whereas  upon  an  original  •Ithmigh  not  m 
drder  at  Sessions  he  can  have  no  opportunity  to  bring  the  matter  "^^  ">  ^^ 
to  a  farther  examination  ;  so  that  it  is  but  a  lewd  woman's  going  7^\  jugj, 
behind  his  back  and  swearin^r  a  bastard  upon  him,  by  which  means  '^' 

the  roost  innocent  man  in  the  world  may  be  condemned.    In  the 
case  of  the  Queen  v,  Simpson  (a),  it  was  long  debated,  whether  (a)ioMod. 
there  ought  not  to  have  been  a  personal  appearance  of  the  deer-  ^^^  34 1  .S78. 
itealer;  at  last  indeed  it  was  determined,   that  a  summons  was  p^*^"'^'*^* 
sufficient,  but  it  was  never  offered  to  be  supported  upon  the  foot  ^^*' 

of  not  showing  a  summons.     So  far  from  it,  that  exceptions  were 
taken  to  the  manner  of  the  summons,  and  the  Court  delivered  a 
special  opinion  as  to  them.  —  Eyre  J.     It  not  appearmg  that  this  Stra.  44. 
order  was  made  in  the  absence  of  the  party,  I  think  we  must  Ld.  Ray.  r406. 
take  it  to  be  a  regular  proceeding.     And  so  it  was  held  in  the  case 
of  Rex  V.  Peckhamy  Carth,  406.  {b)     The  Court  said,  where  sum-  (6)  S.C.  5  Mod. 
rooDs  was  necessary,  they  would  presume  there  was  one,  un-  s'^t* 
less  the  cotitrary  appeared ;  for  all  jurisdictions  are  presumed  Comb.  489. 
pr%m6  facie  to  act  according  to  law.  —  Fortescue  J.     It  is  cer- 
tain, that  natural  justice  requires,  that  no  man  should  be  con- 
demned without  notice ;  for  which  reason,  I  think  the  order  will 
be  good,  because  it  does  not  appear  to  uSf  that  he  had  no  notice : 
are  we  to  suppose  the  Sessions  have  proceeded  contrary  to  right   . 
and  justice,  and  that  too  in  a  case  where  they  have  undoubted 
jurisdiction  ?    In  the  case  of  servants'  wages  the  jurisdiction  is 
given  ovXy  in  husbandry,  and  yet  orders  have  been  held  good, 
where  it  did  not  appear  the  service  was  in  husbandry ;  for  the 
Cotfrt  said,  they  would  intend  it  so,  unless  the  contrary  appear-, 
ed.  —  Pratt  C.  J.     I  do  not  see  to  what  purpose  we  exercise  a  Salk.  448. 
superintendency  over  all  inferior  jurisdictions,  unless  it  be  to  in-^ 
spect  their  proceedings,  and  see  whether  they  are  regular  or  not. 
i  have  of^en  heard  it  said,  that  nothing  shall  be  presumed  one 
way  or  the  other  in  an  inferior  jurisdiction.     And  as  to  the  case 
of  wages,  it  was  always  wondered  at,  and  in  my  Lord  Parkers 
time  it  was  actually  contradicted  in  the  case  of  Rex  v.  Helling,  (c)  (c)  A/Ue,  pi.  S6* 
^Adjoumatur.  T*  12  G.  it  was   moved  and  confirmed  without 
opposition. 

611.  Rexs.  Teriam,  M.  T.  IS  G.  1.  i*f5/S.  — Lee  moved   to  Order  of  S«^. 
quash  an  order  of  bastardy  by  two  justices  to  charge  the  defend-  fionsrecitwthat 
ant  with  keeping  a  bastard  begotten  on  ^feme  covert  in  the  hus-  fu^h^^^jf*  ^ 
band's  absence,  on  the  evidence  of  a  certificate  from  a  captain  in  merits  dierefore 
the  army  that  the  husband  was  at  that  time  in  Ireland,  and  the  must  have  come 
coiicurrmg  evidence  of  the  woman's  confession  that  the  defendant  before  them, 
was  the  father.    The  case  was  thus  :  The  defendant  appealed  from  ""^  their  dis- 
the  order  of  two  justices  to  the  Sessions,  who  quashed  the   first  ™'?''**<^®"* 
order.    The  same  two  justices  made  a  second  order  on  the  grounds  3,  q^  So-.  7I6. 
of  the  first,  and  it  was  insisted  the  order  was  void;  for  according  Ld.  Ray.  I4ss. 
to  the  case  in  1  Vent,S9.  if  an  order  of  two  justices  be  revoked  by  1  Ses.  Cas.272. 
appeal  at  Sessions,  the  person  is  absolutely  discharged,  and  the 
justices  have  no  power  to  make  a  new  order.     It  was  answered, 
that  if  the  Sessions  discharge  the  order  for  form,  a  new  order 
might  be  made.  —  Sed  per  Curiam  :  Nothing  of  that  kind  shall 
be  intended.     Tlie  order  of  Sessions  recites  that  this  order  was 
made  on  full  hearing,  and  therefore  the  merits  must  have  come 
before  them,  and  the  discharge  by  the  Sessions  on  the  appeal  is 
conclusive  :  and  the  defendant  being  in  Court  nas  discharged. 
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A  second  Sea^  612.  Rex  V.  Arundely  'l\  T.  1  G.2.  1  Set».  Cat.  234. --Two 
sions  cannot  justices  made  an  order,  that  the  defendafit  should  pay  a  sum  in 
va4»te  an  order  gross,  and  also  2s.  a  week  so  long  as  the  child  should  be  charge- 
justices'and^  able.  The  party  appealed  to  the  Sessions,  who  ccmfirmed  the 
confirmed  by  a  ordcr.  At  a  subsequent  sessions,  the  father  of  the  bastard  desired 
former  Seasons,  to  have  the  keeping  of  it,  and  that  the  payment  of  the  &.  a  wetk 

should  cease :  which  the  second  Sessions  ordered.    A  motion  wm 

made  to  quash  this  last  order  of  Sessions,  because  in  this  case  they 

T^<mt*^M<       had  no  jurisdiction.     And  thk  Court  held,  that  the  second  Set* 

pL  eie!^ '      sions  had  no  authority  to  order  the  subtraction  of  the  2<.  a  week; 

and  the  order  was  quashed,  because  it  was  made  out  of  time 
(being  three  years  at^er  the  appeal),  and  therefore  the  justices  had 
no  jurisdiction. 
An  original  or-  613.  JUx  V.  Greaves,  E.  T.  21  G.  S.  Dou^las^  632.  —  An  ori- 
dn-ofbastardy  gin^l  order  of  bastardy  was  made  at  the  NoUtnghamshire  deuum 
Se^CWter  *'  {^^^  1780),  which  haying  been  removed  into  this  Court,  and  a 
Sessions.  '"'^  granted  to  show  cause  why  it  should  not  be  quashedi  the 

Court  desired  the  counsel  against  the  order  to  begin. «-  Baldwin 
stated  the  principal  objection  to  be,  that  the  Sessions  have  no ' 
original  jurisdiction  in  making  orders  of  bastardy,  and  mentioned 
Dr.  Bum's  opinion  and  reasoning  on  that  point,  and  fVotxTs  and 
(a)Ante,phe06,  Prtdgeon's  case  in  BuUtrode.  (a)  —  Howarth,  in  support  of  the 
607.  order,  said,  there  were  four  or  five  case»  which  had  decided  that 

the  statute  of  3  Car,  1.  c.  4.,  gives  the  Sessions  an  original  jurii- 
{b)JfUe,p\,605.  diction.  —  Duller  J.  read  from  BoHt  Slater'B  cuae  (b) ;  and  the 

Court  were  clearly  of  opinion,  that  the  Sessions  have  an  original 
jurisdiction. —  The  order  confirmed. 
But  the  S«.  614f.  Rex  v.  Price,    H.  T.  35  G.  3.  6  T.  R.  147-  —  The  Court 

tdons  cannot       of  Quarter  Sessions  made  an  order  on  the  defendant,  in  substance 
ofder  Uiere-       gg  follows :  It  recited  that  M.  G.  had  been  lately  delivered  oft 
fo  ^e  Iwlrity  ^'^^^^  bastard  child,  and  that  she  charged  the  defendant  with 
for  the  per.         being  the  father ;  that  the  defendant  was  then  present  in  court,  in 
formance  of  the  pursuance  of  a  certain  recognisance  taken  before  B.  J.,  one  of  the 
order  made  by    justices,  &c.  (on  a  prior  day)  and  entered  into  by  the  defendint 
one  justice.         ^n^j  one  J.  P.  as  surety  for  the  defendant,  with  a  conditi€m  there- 
under written,  that  if  the  defendant  should  appear  at  the  then  next 
Greneral  Quarter  Sessions,  &c.  and  should  perform  such  order  as 
should  be  made  in  pursuance  of  the  statute  18  EUz.  c.  3.,  then  the 
recognizance  was  to  be  void ;.  and  that  the  Court  <5f  Quarter  Ses- 
sions had  heard  the  complaint,  &c.  on  oath.    The  order  then  stated 
that  that  Court  adiudged  the  defendant  to  be  the  father  of  the  said 
child,  and  ordered  him  to  pay  20tf.  for  the  expencea  of  the  lying' 
in  and  for  the  maintenance  of  the  child  till  that  time,  and  the 
further  sum  of  Is*  6d.  weekly  from  that  time  so  long  as  the  child 
should  continue  chargeable.     The  order  further  stated  that  the 
Court  of  Quarter  Sessions  also  ordered  the  defendant  to  find  sof* 
ficient  sureties  for  the  performance  of  that  order,  and  that,  on  the 
defendant's  alleging  that  he  was  not  compellable  to  find  sach 
sureties,  they  committed  him  to  the  house  of  correction  imtil  he 
should  find  sufficient  sureties ;  and  that  the  Court  also  ilirectad 
that  the  recognizance  of  the  defendant  and  «/.  P.  for  the  ds&od- 

(c)  Vide  Ilex  v,  C\cgQ,atae,  pi.  610.  on  that  ground,  but,  on  the  cootraryi 
^  here  an  orighuil  ortkr  made  at  Sessions  tlie  authority  to  make  such  an  order  w» 
was  confirmed.     It  was  not  objected  to    admitted. 
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ant's  appevance  and  conformity  at  tli<we  Sessions  should  be  dis- 
elmrged.  The  above  order  having  been  removed,  a  rule  was 
obtsined  calling  on  the  prosecutors  to  show  cause  why  that  part 
of  it,  by  which  the  defendant  was  committed  for  want  of  sureties, 
should  not  be  quashed.  —  Lord  Kkkton  C.  J.  said,  that  as  there 
was  no  doubt  in  this  case  respecting  the  illegality  of  the  order, 
this  point  having  been  expressly  decided  in  Hex  v.  Fox^  and  as  it 
could  not  be  productive  of  any  good  consequence  to  order  the 
case  to  be  argued  on  a  future  day  when  the  defendant  could  be 
present,  it  would  be  better  to  dispense  with  his  attendance  on  this 
occasion,  and  dispose  of  tbe  case  at  once.  His  Lordship  then  See  Rex  v.  Fox^ 
read  the  case  from  a  manuscript  note,  and  added,  as  that  case,  <>n^i  pl*  5^- 
which  was  determined  on  great  consideration  and  by  such  able 
judges,  is  directly  in  point,  it  ought  to  govern  the  present  case. 
Therefore,  so  much  of  this  order  of  Sessions  as  respects  the  giving 
of  security  for  the  performance  of  the  order,  and  the  discharg- 
ing of  the  defendant's  recognizance,  must  be  quashed,  and  the 
rest  of  the  order  confirmed ;  which  was  ordered  accordingly. 

XL  Of  the  Certiorari;  ajid  quashing  Orders  of  Bastardy  * 

615.  Rex  V.  Matthewsy   H.  T.  8  fT.  S.   2  Salk.^76 — Excep-  2ld"ntt*^be 
tion  was  taken  to  an  order  of  bastardy :  —  Shower  answered,  nuaahed*' unless 
that  no  order  relating  to  a  bastard  child  can  be  quashed,  unriess  the  father  is 
the  reputed  father  is  present  in  Court ;  which  was  allowed.  present. 

616.  Rex  V.  Tenant,  M.T.  ISCr.  L  Str.lie Upon  an  order  After  defend- 

of  bastardy  the  defendant  appealed  to  tbe  Sessions,  where  upon  a  antisdischarged 

full  hearing  he  was   discharged;   afterwards  the  same  justices  ^  ^^!^"'^ 

made  a  new  order  upon  him.  —  And  Lss  moved  to  quash  it,  the  bastardy  cannot 

defendant  being  by  the  former  order  of  Sessions  absolutely  dis-  be  made, 

charged,  (a)  —  And  of  that  opinion  was  the  Court,  and  quashed  L.  Raym.i423. 

the  last  order.  (a)  l  Vent.  59.  Cro.  Car.  350. 

617.  Rexv.Gibson,  H.  T.  33  G.  2.  I  Bloc.  Rev.  19S. -- Norton  On^uaafcingan 
moved  to  quash  an  order  of  bastardy,  which  oeing  indefensible  **"^'°u**^V^ 
was  accordingly  done,  the  defendant  entering  into  a  recognizance  ^jf enterhrto 
to  abide  the  order  of  Sessions  below ;  which  was  the  reason,  the  ^^  recognixancc 
Court  said,  why  the  perianal  appearance  of  the  defendant  was  in 

these  cases  always  required. 

618.  Rex  V.  Stanley,  E.  T.  22G.S.  Cfl/rf.  172. —  Two  justices,  Order  of  has- 
hyan  order  dated  the  29th  May  1781,  adjudged  T.  S.  to  be  the  t«^y  removed 
reputed  father  of  a  bastard  child,  begotten  upon  A.S. ;   "  which  jLT^'^a" 
*'  said  child  is  now  become  chargeable,  &c.,  and  is  likely  so  to  be  qnu^dTfer 
*'  continue  ;''  and  then  proceeded  to  order  maintenance,  &c.    This  objections  on 
order  was  served  upon  the  defendant  on  the  3l8t  of  June.     The  the  face  of  it, 
next  Sessions  were  at  Afi</*Mfii»ter  on  the  18th  July.     Upon  an  without  a  pre- 
sppealtothis  order  at  the  next  Michaelmas  Sessions  holden  by  Ji^e^swRions.'*' 
adjournment  on  the  lOtli  of  October ^  that  court  dismissed  the  ap'* 

peal,  upon  the  ground  of  its  not  having  been  made  at  the  ses- 
sions next  after  the  service  of  the  order.  In  the  ensuing  term  a 
certiorari  issued,  to  remove  all  orders  upon  this  subject  made  by 
the  said  justices.  Upon  the  return  of  these  orders,  a  rule  was  ob- 
tamed  to  show  cause  why  the  order  of  Sessions  made  on  the  10th 
of  October  1781,  should  not  be  quashed.—^  Chambre  objected, 
that  tbe  defendant  could  not  under  this  rule  go  into  the  original 
order,  the   order   of  Sessions,   which  alone   was   moved   to  he 
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quashed,  having  ou]y  disfniaaed  the  appeal  and  noi  eanfirmed  the 
original  order.  —  Bullxr  J.  Thougli  there  may  be  a  slight  im- 
propriety in  the  form,  if  in  effect  the  order  of  Sessions  confims 
the  original  order,  the  motion  to  quash  the  order  of  Sessoos  i^ 
well  enough.  —  Thb  Court  seemed  to  think,  that  if  the  defend- 
ant had  meant  to  take  exceptions  to  the  original  order,  he  dbooid 
have  done  it  by  appeal  in  due  time  to  the  Sessions ;  as  they  could 
(a)  Vide  ante,     give  relief  as  vrell  upon  the  form  (a)  as  upon  the  merits ;  and  that 

having  declined  the  bringing  of  his  case  before  the  proper  juris- 
diction in  the  first  instance,  he  ought  not  now  to  be  assist^  by 
the  Court  per  solium:  but  they  gave  time  to  look  for  authorities 
to  justify  such  an  interference.  A  few  days  afterwards  Chamimik 
admitted,  that  the  order  might  be  brought  up  by  certiorari,  with- 
out  any  appeal  having  been  previously  lodged  at  the  Sessions 
within  time ;  and  he  stated  the  general  rule  as  laid  down  in  ]  SfdL 
(6)E.  lAnn.      147.  (^),  that  no  cer/ioran  shall  be  granted  to  remove  orders  of 

justices  before  the  determination  on  appeal  to  the  Sessions,  unless 
the  time  of  appeal  be  expired ;  because  it  otherwise  hinders  the 
privilege  of  appealing :  consequently,  that  the  Court  had  a  general 
authority  to  interfere ;  and  that  the  present  case,  in  which  the 
defendant  had  declined  an  appeal  within  the  period  prescribed  by 
law,  was  not  within  the  exception.  He  also  said,  that  tliis  rule 
(c)  Vidaante,  was  farther  explained  in  the  case  of  the  Borough  of  Warvade  (c) ; 
pl.  69.  which  adjudged,  that  it  was  only  in  cases  wherein  the  time  of 

appeal  was  limited,  and  not  where  it  was  left  open  at  any  time, 
that  this  general  authority  of  the  Court  was  abridged.  He  added, 
that  as  the  certiorari  appeared  to  have  been  moved  in  tiiDe»  be 
should  not  press  the  Court  upon  the  form  of  the  present  role, 
and  without  a  reasonable  prospect  of  success  put  the  party  to  the 
expence  of  another.  —  Per  Curiam  :  The  original  order  of  adjudi- 
cation of  two  justices  must  be  quashed,  and  the  order  of  Sessions, 
dismissing  the  order  of  adjudication,  affirmed. 
A  ceriivrari  619.  Rex  v.  Boujctty    H.  T.  33  G.  3.  .5  r.  R.  156.  --  The  de- 

does  not  lie  to  fendant  having  been  committed  to  the  house  of  correction  at  A. 
d^ofl^toM  ®"  ^^®  ^^  ^^  October,  (on  a  charge  made  by  A.  Ives  of  EUm 
by  whidi  a  sol-  pa»*ish  for  begetting  her  with  child,  which  cliild  was  likely  to  be- 
dieris continued  come  a  bastard,)  for  refusing  to  give  security  to  indemnify  the 
in  custody  on  a  parish  of  Eton,  and  for  refusing  to  enter  into  a  recognizance,  with 
charge  of  bas-  sufficient  surety,,  to  appear  at  the  then  next  General  Quarter 
^^d  be  -  Sessions  for  Z?.,  and  to  abide  by  and  perform  such  order  as  should 
moved  by  ha-  ^®  made  in  pursuance  of  the  statute  18  Eliz.  c*  3.  was  ordered  by 
heat  cjiput^        the  last  Court  of  Quarter  Sessions  to  be  continued  in  custody  ul), 

&c. ;  and  the  following  case  was  stated  for  the  opinion  of  this  Court 
JV,  B.  was  on  the  9th  of  October  last  committed  to  the  house  of 
correction  at  A*,  upon  the  charge  above  mentioned,  by  warrantor 
SirC.  P.  The  said  fV,  B.  was  at  the  time  of  his  being  appre- 
hended on  the  charge  specified  in  the  said  commitment,  and  still 
is,  a  private  soldier  enlisted,  and  actually  serving  in  His  Majesty's 
29th  regiment  of  foot,  and  has  no  property,  except  his  pay  and 
'  subsistence  as  such  soldier ;  and  the  said  A.  L  is  not  yet  brooght 
to*bed.  —  Lord  Kenyon  C.  J.  Before  I  give  any  opinion  upoa  toil 
subject,  I  desire  it  may  be  understood  that  it  is  done  under  a  pro* 
test  that  no  certiorari  ought  to  have  been  granted  to  remove  the 
order  of  Sessions  hither,  because  1  think  that  the  proper  mode  rf 
«>btaiDing  relief  in  this  case»  if  the  defendant  were  entitled  tait,i> 
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by  habeas  corpus,  on  a  return  to  which  the  cauises  of  commitiAeiit 

would  be  specified y  and  upon  those  the  Court  would  be  enabled  to 

form  an  opinion  whether  or  not  those  causes  were  sufficient  to 

justify  his   detention.  —  Grose  J.    When  the  case    of  Rex  t* 

Archer  {a)  was  before  the  Court,  no  objection  to  the  certiorari  (a)AfUe^i.ss3» 

was  taken  i  now  it  has  been  mentioned,  I  am  inclined  to  think  that 

the  writ  ought  not  to  have  issued.  — -  The  order  of  Sessions  was 

confirmed :  but  Lord  Kenton  C.  J.  desired  that  this  might  not,  in 

foture,  be  considered  as  a  case  in  which  the  Court  had,  on  t:on« 

sideration,  granted  a  certiorari  to  remove  such  an  order. 

XII.  The  Punishment  of  the  Mother  and  reputed  Father. 
Sec  Stats.  1 8  Eliz.  c.  3.  7  Jac.  1 .  c.  4.  49  G.  3.  c.  68.    50  G.  3.  c.  5 1 . 

620.  Buhtrodcy  348.  —  The  mother  of  a  bastard  child  shall  not  The  mother  of 
be  punished  upon  the  statute  of  the  7  Jac*  1.  c.  4.  as  for  her  second  »  beaterd  chUi^ 
offence,  unless  she  had  been  before  questioned,  and  punished  for  ^^^!!^^^^"~ 
her  first  offence.     But  she  might  have  been  punished  for  her  first  ,eeoDd  offence 
offence  cither  by  the  statute  18  Eliz*  c.  3.  or  .7  Jac*  1.  c.4. ;  but  is  under?  Jac.l. 
not  to  be  punished  by  the  T  Jac,  1.  c.4.  $  7*  as  for  her  second  c.4.  unless  she 
offence,  unless  she  had  been  before  punished  for  her  first  offence:  has  been  before.^ 
but  this  second  offence  shall  be  now  taken  and  deemed  as  her  first  ^gm^^'l**'^ 
offence ;  and  so  is  to-be  punished  for  the  same  according  to  law.       g^  Slater's 

casey  ante,  pl.G05.  Rex  v.  Ellen  Taylor,  antes  pl«53S. 

621.  Ex  parte  Addis,   M.  T.  3  G.  4.    I  B.S;  C.  87.  —  Phiilips  Where  an  order 
had  obtained  a  rule  to  show  cause  why  a  writ  of  habeas  corpus  of  bastardy  |mis 
should  not  issue,  directed  to  the  keeper  of  the  gaol  of  the  county  Retime  for^ 
o(  Leicester,  to  bring  up  the  body  of  J.  A,,  for  the  purpose  of  dis-  p^  pgg^^  it 
tfaarging  htm  out  of  custody,  on  the  ground  that  the  warrant  of  cannot  be  en- 
coQuxiitmcnt  was  defective.     It  appeared  that  on  the  4th  of  April  forced  under 
1822,  two  justices  made  an  order  of  filiation,  which  recited  that   i^^^*  c.3., 
complaint  had  been  made  to  them  by  the  overseers  of  S.,  as  well  JjJ^g^^JJJ't'^ro. 
on  their  oath  as  on  that  of  A.  S,,  late  A,  G.,  single  woman  ;  that  ^^^^  under 

the  said  A*  G.  was  delivered  of  a  bastard  child  on  the  29th  No-  49G.3.  c.€8. 
ifember  1808,  at  the  said  parish,  and  that  the  said  child  was  charge*  $s.  by  commit- 
able  to  the  said  parish  from  that  time  till  16th  April  1812;  and  ment  for  three 
that  J.  A.  did  beget  the  said  child,  and  that  the  child  soon  after  ^^^^^ 
tke  29th  November  1808,  was  filiated  by  the  said  A.  G.,  and  that 
the  said «/.  A.  did  then  abscond.  It  then  recited  that  the  defendant 
was  present  on  the  4th  April  1822,  before  the  justices  in  pursuance 
of  their  warrant,  who  adjudged  him  to  be  the  reputed  father,  and 
thereupon  ordered  him  to  pay  Si,  (being  the  expences  incident  to 
the  birth  and  the  lying-in  of  the  said  A,  G.,  and  the  costs  of 
Apprehending  and  securing  him  the  said  J,  A.,  and  of  the  order  of 
fiibtion ;)  and  the  further  sum  of  17/*  lOs.,  being  afler  the  rate  of 
2r.  per  week  for  three  years  and  19  weeks,  viz.  up  to  the  6th  of 
AprU  1812,  on  which  day  the  bastard  child  died,  which  sum  had 
been  expended  in  the  maintenance  of  the  said  bastard  child.  The 
justices  on  the  same  day,  in  consequence  of  the  defendant  having 
refused  to  pay,  or  to  find  surety  for  the  payment  of  tbe  sums  men- 
tioned in  the  order,  committed  him  until  those  sums  should  be  duly 
paid,  or  until  he  should  be  otherwise  delivered  by  due  course  of 
law.  At  the  Sessions  held  April  15th  1822,  no  appeal  was  entered 
against  the  order,  but  the  Sessions  thought  tlie  commitment  illegal 
on  the  face  of  it,  and  discharged  the  defendant.     On  the  8th 
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September  18S2,  the  defendant  was  again  brought  before  the 
magistrates  who  had  made  the  order,  and  they  then  committed 
him  again  to  prison.  The  warrant  of  commitment  recited  the 
order  of  filiation ;  and  that  the  defendant  had  not  paid,  or  caused 
to  be  paid,  the  said  sums  of  SL  and  17/*  10«.,  and  did  still  refuse  lo 
to  do.  And  thereupon^  they  adjudged  him  to  be  guilty  of  the 
offence  aforesaid  against  the  provisions  of  the  18£^.  c.3.,  and 
therefore,  under  the  directions  of  the  aforesaid  statute,  committed 
liim  to  ward  in  the  common  gaol,  there  to  remain  without  bail  or 
mainprize,  except  he  should  put  in  sufficient  surety  to  perioral 
the  said  order,  or  else  personally  to  appear  at  the  next  General 
Quarter  Sessions  of  the  peace  to  be  holden  for  the  county  of  £.; 
and  also  to  abide  such  order  as  the  justices  of  the  peace  there 
assembled,  or  the  more  part  of  them,  then  and  there  should  take 
in  that  behalf,  drc«  In  moving  for  the  rule  nisi,  two  points  were 
made*  First,  that  the  order  of  filiation  recited  in  the  warrant  was 
bad,  beine  for  by-gone  maintenance.  Secondly,  that  the  magis- 
trates had  no  power  to  commit  under  the  18  Eliz,  c.  3.,  but  were 
bound  to  commit  for  three  months  under  49  G.  3.  c.  68.  §  8.  On 
showing  cause  the  first  objection  was  given  up,  the  cases  Rex  r. 
(o}ytfnte,pL577.  Smith  (a).  Rex  v.  Odam  (b).  Rex  v.  Moravia(c},  Rex  v.  Fox(d\  Rex  r. 
\b)Ante,^hB78.  Hill  (e),  and  Rex^.  Hartington  {g),  being  cited  as  authorities  to  show 
(c)Antg,pL590,  that  an  order -for  by -gone  maintenance  is  good. —  Per  Curiam: 
(d)Anu,^hS90.  If  the  original  order  of  filiation  dated  4th  April  be  valid,  it  is 
Ce)  1  Sid.3S6.  cl^A^  that  the  party  could  only  get  rid  of  it  by  an  appeal,  which  he 
(g]4Bi.&S.559.  ^^  ^^^  made.  If  so,  then  it  is  clear,  that  tm  the  subsequent  pro- 
ceedings, in  order  to  enforce  the  payment  of  the  maintenance  due 
by  that  order,  must  fall  under  the  49  G.  S.  c.  68.  §  S.  If  the  original 
order  be  on  the  face  of  it  invalid,  then,  whether  appealed  against  or 
not,  it  cannot  now  be  enforced.  In  either  event*  the  present  commift* 
ment  is  bad.  It  has  been  contended,  however,  that  it  is  good,  as 
far  as  relates  to  the  sum  of  8/.  But  if  a  man  be  ccxnmitted  for  tbe 
non-payment  of  two  sums,  one  of  which  is  not  due,  the  warrant  of 
commitment  is  bad  for  the  whole.  The  rule  must,  therefore,  be 
made  absolute.  *—  Rule  absolute. 

XIIL  OfBustardx  bom  in  Lying'in  Hospitals'. 
See  Stats.  13  G.  3.  c.  82.     20  G.  3.  c.  36. 

A  room  in  a  622.  Rex  v.  Manchester^  E.  T.  2  G.  4.   4fB.&  A.  514.  —  Two 

paruh  work-  justices,  by  their  order,  removed,  Af.,  the  wife  of  J.  C,  and  her 

hoiue,  Ucensed  ^^^^  children,  JB.  aged  eight  years,  and  J,  aged  six  weeks,  firoBii 

13  GTc.t2.  *®  township  of  Af.  to  the  parish  of  H.  A.  Canterbury.    The  Ses- 

and  appropriat-  uons,  upon  appeal,  confirmed  the  order  as  to  M.  C.  and  E  her 

ed  to  therecep.  daughter,  and  quashed  it  as  far  as  it  respected  J.  the  son;  atth 

tion  of,  and  ject,  as  to  the  settlement  of  the  said  J^  to  the  opinion  of  the 

used  for  the  Court  of  King's  Bench,  on  the  following  case:  —  In  the  M.  work- 

ddiro^of '  house,  there  is  a  room,  for  which  a  licence  has  been  obtained,  as 

pregnant  wo-  ^^^  &  hospital,   or  place  for  the  reception  of  Iving-in  women, 

men  resident  This  room  has  been  duly  licensed,  pursuant  to  the  provisions  of 

within  the  pa-  the  Statute   IS  G.  3.    c.82.9  provided  that,   under  the  circuD* 

"J*!^^^  stances,  it  is  such  a  place  as  can  be  duly  licensed  within  the 

elsewhere,  aik[  Meaning  of  that  act.     The  room  is  appropriated,  by  the  officert 

the  ezpences  of  ^^  ^^^  ^^,n  of  Af.^  to  the  reception  of  women  resident  withiB 

iwhtch  room  was  the  township,  but  settled  elsewhere,  and  pregnant  with  childrco 
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likely  to  be  born  bastards,  and  also  to  the  reception  of  pregnant  defrayed,  in 
women  chargeable  to  the  township,  and  settled  in  M. ;  and  in  common  with 
some  iew  instances,  pregnant  women  have  been  received  from  *^  general  ex.. 
other  districts,  upon  a  compensation  paid  to  the  overseers  of  M.  workhouse 
by  the  overseers  of  the  place  in  which  such  pregnant  women  outof  the  parish 
vere  resident,  in  respect  of  the  accommodation  afforded.     Wo-  rates,  is  not  a 
men  in  the  situation  above  described,  bavins  settlements  else-  hospital  or  pkce 
where  than  in  M.,  if  too  far  advanced  in  pregnancy  to  be  safely  j^^  3     go 
removed  to  their  settlements,  are  placed  by  the  town  officer  in   ^s.     ' 
this  room,  for  the  purpose  of  being  delivered.     The  expences 
incurred  in  respect  of  the  room  are  defrayed,  in  common  with  the 
general  expences  of  the  workhouse,  out  of  the  parish  rates.   Af.  C 
being  settled  in  the  parish  of  SU  A.\  in  C,  but  resident  within 
the  township  of  M.,  and  pregnant  with  a  child  likely  to  be  born 
a  bastard,  was  placed,  by  the  officers  of  the  town  of  Af.,  in  the 
above-mentioned  room  in  the  workhouse,  and  was  there  delivered 
of  the  pauper  ./.,  who  was  born  a  bastard.     The  questions  for  the 
opinion  of  the  Court  were,  Whether  the  above-mentioned  room  is 
a  hospital,  or  place  within  the  meaning  of  the  act  referred  to  ? 
and,  Whether,  by  force  of  that  act,  the  settlement  of  J,  C.  is  in 
the  parish  of  St»  A.\  or  whether  it  is  in  the  township  of  M.?<— 
Abbott  C.  J.    It  seems  to  me,  that  in  this  case  we  cannot  con- 
sider this  as  a  hospital  or  place  within  the  act.     By  the  10th 
flection,  the  person  having  tne  management  of  it  is  directed,  be- 
fore the  admission  of  any  pregnant  woman  into  such  hospital,  to 
take  her  before  a  justice,  to  be  examined  whether  she  be  married 
or  single;  and  other  duties  are  cast  upon  them  for  that  purpose. 
By  the  4th  section,  an  inscription  is  to  be  placed  over  the  door 
or  public  entrance  of  every  such  hospital,  stating,  that  it  is  licensed 
for  the  public  reception  of  pregnant  women;   and  the  places 
ipoken  of  in  the  3d  section  are  those  used  for  the  public  recep- 
tion of  pregnant  women,   and  supported  by  voluntary  contri- 
bution.   In  the  present  case,  it  is  only  a  room  set  apart  for  this 
purpose  in  the  workhouse,  the  expences  of  ivhich  are  defrayed 
out  of  the  poor's  rate.    I  think,  therefore,  that  this  cannot  be 
said  to  be  used  for  the  public  reception  of  pregnant  women, 
nor  supported  by  charitable  contribution.    The  township,  there- 
fore, is  not  protected  by  the  5th  section ;  and  the  Sessions  have 
come  to  a  right  conclusion.  •»  Order  of  Sessions  confirmed. 
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CHAPTER  IX. 

jfrPRENTICSS. 

I.  Who  shall  take  Apprentices, 
II.   Who  are  compellaole  to  serve. 

III.  Of  the  Itidenture, 

IV.  Of  the  Stamp  Duty. 
V.  Of  the  Apprentice  Fee. 

VI.  Jurisdiction  of  the  Justices  and  the  Sessions. 
VII.   Of  assigning  Apprentices  ;  and  the  Death  of  the  Parties. 
VIII.  Cff  Parish  Apprentices. 

IX.  Of  Apprentices  to  the  Sea  Service. 

X.  Of  Apprentices  hound  hy  Public  Charities. 

XI.  Of  Apprentices  to  Chimney  Sweepers. 
XII.  Of  Apprentices  in  Cotton  and  Woollen  Mills, 

L  Who  shall  take  Apprentices* 

See  stats.  5  Eliz.  c.  4.  §  25,  26.  28,  29.  33.  46.     5i  G.3.  c.96. 

II.  fTAo  are  compellable  to  serve. 
See  Stat.  5  Eliz.  c.  4.  §  35,  36.      , 

III.  Q/*  Me  Indentures. 
See  Stat.  5  jEl/tsr.  c.  4.  §25.  41,  42,  43.    54  G.3.  c.d6. 

An  apprentice  623.  DACON^s  J^r.  546  — The  retaining  a  menial  servant, 
must  be  retain-  and  taking  an  apprentice,  differ  greatly  as  to  the  man- 

*!d  by  DIED.       jjCT ;  £qj  33  iQ  j^jjg  fi,.gf^  jt  naay  be  by  parole,  contract,  or  agree- 

Dalt.  C.58.  inent  only  ;  and  therefore  such  a  one  may  be  by  parole  or  witb- 
sBac.Ab.546.  out  writing ;  but  an  apprentice  roust  be  by  deed^  and  cannot  be 
Ld.  Ray.  1117.  discharged  without  deed,  and  must  be  retained  by  the  name  of 

an  apprentice,  otherwise  he  is  no  apprentice  though  he  be  bound. 
An  infant  ap-  624.  Gilbert  V.  Fletcher,  T.T-  5  Car.  I.  Cro.  Car.  179.  — Co- 
prentiix  cannot  venant  against  an  apprentice  for  departing  from  his  service  with- 
^^^TofhlB  ®"'  licence,  within  the  time  of  his  apprenticeship.  The  defcnd- 
iKDKNTUEEs '  *"^  plcadcd,  that  at  the  time  of  making  the  indenture,  he  was 
but  the  master  within  age ;  and  thereupon  it  was  demurred.  And  it  was  argued 
may  chastiso  at  the  bar,  that  this  indenture  should  bind  the  infant,  because  it 
himformisbe-  was  for  his  advantage  to  be  bound  apprentice,  to  be  instructed 
oSl^SdCT^"^  in  a  trade  :  he  is  also  compellable  by  the  statute  of  5  &iz.  to  be 
5£Iis.  C.4.         bound  out  an  apprentice.     But  all  the  Court  resohred,  tbrt 

although  an  infant  may  voluntarily  bind  himself  apprentice,  and 
if  he  continue  apprentice  for  seven  years,  he"taay  have  the  bene- 
fit to  use  his  trade :  yet  neither  at  the  common  law,  nor  by  any 
words  of  the  statute  of  5  Eliz.  a  covenant  or  obligation  of  an 
infant  for  his  apprenticeship  shall  bind  him.     But  if  he  misbehave 
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faiinielfy  the  master  may  correct  him  id  his  service,  or  complain' 
to  a  justice  of  peace,  to  have  him  punished,  according  to  the 
statute ;  but  no  remedy  lieth  against  an  infant,  upon  such  cove- 
nant.   And,  therefore,  it  was  adjudged  for  the  defendant. 

625.  The  case  of  Chesterfield,    T.  T.    9  fT.  3.  2  SM.  479.  —  A  corenant  be- 
J,  was  a  servant  to  Sir  P.,  in  IV, ;  atlerwards  he  left  his  service,  t^een  the  mas- 
and  was  put  out  by  his  master  Sir  P.  to  a  barber  in  C,  who  was  *^*«>d  a  third 
to  teach  him  to  shave  and  make  perriwigs,  for  which  he  was  to  ufjISJI! "  "^l^^ 

.         .ii»  r,-     -m^        w  •       S  "...  ,.  Dinding  SO  as  to 

bare  5/.  from  Sir  P. ;  J.  contmued  a  year  m  his  emplojrmenty  constitute  an 
according  to  the  covenants  between  Sir  P.  and  the  barber,  to  apprenticeship, 
which  J.  was  no  party.  —  The  Court  adjudged  that  this  did  not 
make  a  settlement  at  C,  because  it  was  no  service ;  and  that «/. 
was  thereby  no  more  than  a  boarder  there  for  his  education,  which 
is  no  service  to  make  a  settlement. 

626.  Bapber  v.  Dennisy  M.  T.  2  Ann.  6  Mod.  69.  —  On  an  ac-  An  agreement 
lion  of  covenant  against  an  apprentice  for  leaving  his  service,  *°  cancel  inden- 
HoU  C.  J.  held,  that  if  a  master  license  an  apprentice  to  leave  J"^2°"*^  ^ 
him,  he  cannot  afterwards  recal  that  licence.  „  ^     "„ 

627.  Rex  v.  Thursley,    T.  T.  8  Ann.   6  Mod.  190.  —  The  son '  ^   .  ^^^*  ^^' 
was  bound  an  apprentice  to  his  father,  who  gave  up  the  indenture  ^^  mdentuie 
to  the  son,  and  bound  him  out  to  service  for  a  year  in  another  dnpf  tboughTt 
parish,  where  he  served,  but  did  not  cancel  the  indenture.     The  be  given  up, 
son  becoming  poor,  the  justices  held  him  settled  in  the  parish  yet,  if  it  remain 
where  the  father  lived,  because  the  indenture  being  still  in  force,  uncancelled, 
his  apprenticeship  continued.     And  though  it  -was  agreed,  that  fo/^emuiUhe 
80  accord  with  satisfaction  would  be  a  good  discharge  of  this  ^^^^  expires, 
covenant :  and  though  it  was  urged  that  here  was  that  which  in  Sbaw,  pi.  222. 
its  sature  amounts  to  a  satisfaction  to  the  father^  for  now  he  is 

di^harged  of  the  obligation  of  providing  for  his  son  as  an  ap- 
prentice; yet  THE  Court  held  that,  the  indenture  not  being 
cancelled,  the  obligation  of  apprentice  continued ;  and  that 
if  the  father  should  get  the  indenture  into  his  hands  again  un* 
eaDcelled,  and  sue  the  son  thereupon,  the  aforesaid  agreement 
would  not  be  a  good  plea  for  the  son.  —  Powell  J.  remembered 
the  case  in  the  year-book  of  Hen.  7.  where  one  was  bound  by 
bond,  and  the  obligee  delivered  it  to  the  obligor,  who  omitting  to 
caocel  it,  the  obligee  into  whose  possession  it  afterwards  came 
put  it  in  suit ;  and  all  this  was  pleaded  specially  and  adjudged 
no  plea. 

628.  Smkh  v.  Birch,    M.  T.    1G.2.    I  Sess.  Cos.  222.-^  An  Ihe  binding  of 
action  was  brought  against  the  defendant  for  enticing  away  and  sn  apprentice 
detaiDiog  the  plaintiflF's  apprentice,  who  had  a^eed  by  writing  to  ""^^"^  ^  n  t  be 
serve  the  plaintiff  for  seven  years.    Upon  evidence  it  appeared,  ^y  ^^^d  poll, 
that  the  style  of  the  writing  begun,  *'  This  indenture,  &c.  &c.*'  but  must  be  by 
but,  in  fact,  the  parchment  was  not  indented,  but  was  a  fieed  ikdimtuex,  as 
poll.     It  was  contended,  that  the  young  man  was  not  an  appren-  ^  statute 
'•ce,  because  he  was  not  bound  by  indenture  ;  for  an  infant  can  ""*^**' 

be  bound  in  no  other  way  than  as  the  statute  5  Eliz,  c.  4.  directs,  ^'^-  Eli«.472. 
and  that  is,  "  by  indenture."  This  defect  cannot  now  be  made  g^^^g^L*  *^ 
xood,  for  the  deed  cannot  now  be  indented,  for  that  would  be  a 
forgery,  and  by  making  it  so,  it  might  be  an  estoppel:  therefore* 
uoless  the  plaintiff  can  show  the  young  man  to  oe  of  full  age  at 
the  time  of  signing  such  deed,  he  cannot  be  accounted  his  ap- 
prentice, neither  can  the  plaintiff  prove  him  be  to  his  servant  by  this 
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deed ;  for  he  has  declared  for  an  apprentice,  and  roost  prore  him 
so  to  be.  —  The  piaiottfF  was  nonsuited. 
In  iKDENTURKs  629.  WkHhy  T.  Lojius,  M.  T.  10  G.  1.  8  Mod.  190.  —  in  Co- 
of  apprentice-  vsNANT  on  an  indenture,  in  which  the  &ther  of  the  apprentice 
fliup,  in  which  ^^^  jjj^  apprentice  of  the  one  part,  and  the  master  of  the  other 
b  nds'him^irto  P*""^'  mutually  covenanted  and  agreed,  &c.  The  action  was 
perform  a  spe-  brought  jointly  against  the  fatlier  and  son,  on  the  breach  of  a 
ciiic  act,  yet,  if  covenant  by  the  son  faithfully  to  account  at  his  master's  request  for 
the  father  or  aJl  such  of  his  masler's  goods  as  should  come  to  his  hands.  After 
other  person  00.  verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgmoit,  thit 
a^orentice  for  ^  ^  ^^  ^^  ^  i^*"'  action,  and  the  breach  was  assigned  agaioflt 
the  true  per-  ^be  son  only,  the  plaintiff  could  not  maintain  his  judgment.— 
formanceofthe  The  Court  W8S  of  opinion,  that  the  very  end  ef  binding  the 
articles,  &c.  the  father  was  to  answer  the  wrong  which  might  be  done  by  the  sod 
<*1^^'*^^  to  his  master,  therefore  he,  the  father,  must  be  obliged  for  bis 
bud^T  and  a  ^^^  ^"®  performance  of  the  articles.  It  is  true,  that,  at  the  end 
joint  action  of  ^  ^^  articles,  the  covenant  is  in  the  singular  number,  and  it 
covenant  will  must  be  60  where  the  son  is  bound  to  perform  the  thing  for  which 
lie,  although  the  covenant  is  made :  this  clause  is  usually  inserted  that  die 
thebrrachhe  covenants  may  be  taken  distributively,  viz.  that  each  of  the  co- 
""e "  t  hi  the  '^®'**'**®™  should  perform  his  part ;  and  this  makes  the  covenant 
singular  num-  ^^  ^^  ^^^  ^^^^  ^^  father  who  covenanted  for  htm  as  well  as  Ux 
ber.  himself.  •-*-  So  the  plaintiff  had  judgment. 

The  failure  of  630.  Rex  v.  Buckinglon^  E.  T.  10  G.  1.  2  Ld.  Raym.  1S5S.- 
the  master  does  ^.  was  bound  apprentice  to  J.  C,  of  B,^  and  served  him  sixmonthi 
not  cancel  the  under  the  indentures.  His  master  afterwards  failed  in  businesB, 
indentures.         ^^  ^^^  ^^jj  j^jg  master's  consent,  hired  himself  to  J.  G.,  in  the 

parish  of  5.    He  served  G.  in  S.  two  years,  and  afiterwards  C. 
delivered  up  to  A,  his  indentures.  —  The  Court  held  that  the 
indentures  were  not  cancelled  by  the  failure  of  C. 
Although  the  631.  RexY.  St.  Nicholas^  IfMtxich,  M.  T.  IQG.2.  Burr.  S.  C 

B  Eliz.  c.  4.  91.  —  The  question  was.  Whether  a  person  bound  an  apprentice 
makes  all  ap-  Jq  ^  corporate  town  or  city  for  a  less  time  than  seven  years  gains  a 
corooi^towiM  8©^fi*»c*'*  there  by  such  binding  and  service  under  it?  —  Low) 
forten  tlian  Hardwickb.  This  case  depends  upon  the  26th  and  41st  sections  of 
seven  yearstNnti,-  5  Elix.  c.  4.,  by  the  first  oi  which  apprentices  may  be  retained  is 
yet  in^nture?  corporate  towns  for  seven  years  at  the  least ;  and  by  the  latter 
for  a  leutim^  section  all  indentures,  &c.  of  apprenticeship,  otherwise  than  by 
ITb^e^n^tte  ^^^^  *^a^**^  ordained  and  limited,  are  declared  to  be  void  in  law  to 
parties.  ^^  intents  and  purposes.    I  am  of  opinion  that  the  latter  clause 

&C.Stra.i06G.  does  not  make  such  indenture  x>oidy  but  only  voidable  by  the  par- 
ties themselves,  and  by  them  only.    Th^re  are  many  cases,  wheiet 
according  to  the  strict  words  of  the  statute,  a  thing  is  made  void, 
yet  has  been  held  not  to  be  absolutely  void,  but  only  voidable ;  tf 
(a) Hob.  166.      in  Whinchcombv,  fVinchester  (a),  and  Barier  "9.  Dennis,  (b)    The 
(b)ArUefpl626.  principal  objection  to  this  binding  is  founded  on  the  determinatioB 
(c)Poa  pi.  643.   ®^  Cuerden  v.  Leyland{c),  where  the  indenture  was  holden  to*he 
'       '    '         absolutely  void  for  want  of  being  stamped.    But  the  statute  8  Tfm*- 
C.9.  not  only  declares  that  all  such  unstamped  indentures  "shall 
"  be  void,^'  but  further  adds,  '<  and  not  available  in  any  coart  ff 
*^  place,  or  to  any  purpose  whatsoever;"  and  diere  is  a  subseqaent 
clause,  that  no  such  indenture  shall  be  admitted  as  evidence  in  tfj 
suit  ^o  be  brought  by  any  of  the  parties  thereto,  unless  such  partj 
in  whose  behalf  it  is  produced  sh^il  make,  oath,  that  the  whole  sM 
really  given  with  the  apprentice  was  truly  inserted.    And  yet  the 
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onbr  of  Sesstoos  in  that  case  was  grounded  upon  the  indenture 
vhich  was  not  stamped,  nor  was  the  duty  paid.  The  statute 
SElig.  c4>.  rather  respects  the  particular  advantage  of  corporations 
than  that  of  the  public  in  general,  and  therefore  it  would  be  incoa- 
Tsnient  to  make  too  rigid  a  construction  of  it :  which  was  likewise 
the  opinion  of  the  otiier  judges. 

682.  Rex  v.  Stralton,  £.  T.  21 G.  2.  Burr.  S.  C.  272.  —  S.  P.,  An  agreement 
at  the  age  of  14  years,  was  by  his  mother  (being  then  a  widow)  ^  execute  in- 
placed  as  an  apprentice  with  his  brother-in-law  J.  P.,  by  trade  a  Ventures  of  ap- 
cordwainer,  in  the  parish  of  S.,  for  six  years,  to  learn  the  said  Si'^^^JX*^^-' 
trade:  but  at  the  time  of  placing  him  as  aforesaid,  no  indenture  of  vice  u  perfoim- 
apprenticeship  was  executed.     The  mother  agreed  to  pay  to  his  ed,  and  the  writ- 
master  4/.  in  hand,  and  4/.  at  the  end  of  three  years,  and  his  mas-  >°gB  were  pre- 
ter  was  to  find  him  in  meat,  drink,  washing,  and  lodging,  during  ^*^!  *"  *??'  * 
the  said  six  years,  and  his  mother  was  to  find  him  in  clothes  during  JT^underSEUz. 
the  said  term ;  all  which  was  performed  accordingly :  and  the  said  c?4. 
Sn  P.  believed,  that  in  or  about  the  last  year  of  the  said  term  one 
part  of  an  indenture  was  prepared,  in  order  to  bind  him  an  appren- 
tice to  the  said  «/.  P.,  pursuant  to  the  said  contract  or  agreement. 
But  be  did  not  remember  that  he  executed  the  said  part,  or  that  it 
was  executed  by  his  mother,  and  the  said  J.  P.,  or  either  of  them, 
nor  what  was  become  of  the  said  one  part.    It  was  moved,  that  all 
this  doth  not  amount  to  such  a  binding  as  will  gain  a  settlement, 
there  being  no  indefUure  duly  executed.  —  The  Court  seemed  to 
think  this  exception  too  strong  to  be  answered ;  and  made  a  rule 
to  show  cause ;  which  rule  was  afterwards  made  absolute  without 
defence. 

633.  Rex-v.  St.  Mary  Kallendai^,    T.  T.  21&22G.  2.  Burr.  Exduinging^ 
S.  C.  274.  —  t/.  M.  the  pauper  was  bound  apprentice  for  seven  indentures  is 
years  to  J.  G.  of  St.  M.'s  parish,  and  served  there  accordingly  for  •*'"'^*"\,**' 
i^e  years,  and  then  left  his  master.     The  indentures  were  after-  <^«*"^^'V*"®™* 
wwrds  exchanged  between  the  master  and  apprentice's  father  by 

consent  of  the  apprentice.  About  one  year  afterwards,  the  father 
oft/.  M.  contracted  with  JV.  S.  of  T,  for  binding  J.  Af.  apprentice 
to  him  for  four  years,  and  in  consequence  of  that  agreement  J.  M« 
went  to  ^^  S»  on  trial,  and  lived  with  him  a  year  and  three  quar* 
ters  in  T.  But  no  indentures  were  executed,  nor  other  agreement 
made. —  Lee  C.  J.  There  can  be  no  ffround  to  consider  this  as  a 
settlement  at  7*.,  but  upon  the  supposition  that  the  first  indentures 
subsisted,  and  that  the  service  at  T.  was  under  them.  But  the 
etschange  of  the  indentures  certainly,  in  law  or  equity,  which  are 
the  same  in  this  case,  amounted  to  a  cancelling  of  them,  and  a  de- 
termination of  the  apprenticeship  under  them. 

634.  Rex  v.  Mauonam,  H.  T.  22 0. 2.  Burr,  S.  C.  290.— J. M.  AparoUhinding 
was  put  out  as  an  apprentice  on  a  parole  binding,  no  indentures  or  is  not  sufficient, 
agreement  for  indentures,  having  been  drawn. — Henley  contended  ^""''  S.C.540. 
Aat  the  statute  3  &  4  ^.  &  M.  c.  11 .  §  8.  expressly  requires  that  the 

binding  shall  be  by  indenture.  —  Ford^  of  counsel  on  the  other 
side,  owned  it  could  not  be  supported. 

635.  Rex  v.  Whitchurch  Canonicdrum,  T.  T.  5  G.  3.  MSS.  —  No  agreement 
J.  G.,  when  he  was  of  the  age  of  22  years,  agreed  with  JV.  B.,  a  whatever  wiU 
stone-mason,  to  bind  himself  apprentice  to  the  said  B.  for  the  term  a^prentiwsSp 
of  six  years;  that  B.  should,  during  the  term  of  his  apprenticeship,  unless  there  are 
provide  for  him  meat,  drink,  washing,  lodging,  and  dothing  ;  that  indentures  eze- 
G.  should  live  with  and  work  for  him,  as  his  apprentice,  in  his  said  cuted. 
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5«ModL  3S8.       tnide>  during  that  tetm ;  and  tliat  indentures  should  be  executed 

between  them  accordingly :  but  no  such  indentures  were  ever  exe- 
cuted. G*  immediately  after  the  agreement  was  made  went  to  live 
with  B>f  and  worked  for  him  as  an  apprentice,  in  his  trade,  for 
five  years  and  upwards,  in  the  parish  of  JV,^  ai>d  was  also  some* 
times  employed  by  B.  in  husbandry*business ;  of  whidi  he  com* 
plained,  as  being  contrary  to  the  agreement,  by  which  he  was  to 
work  for  B*  in  the  trade  of  a  stone-mason.  The  pauper,  before 
the  expiration  of  the  last  year  of  the  term,  married,  and  left  bis 
roaster,  with  his  master's  consent.  There  never  was  any  other 
contract  or  agreement  between  them.  No  wages  were  ever  paid 
by  B.  to  G.;  but  a  little  pocket-money  was  sometimes  given  to 
him  by  B>  They  always  considered  themselves  as  master  and 
apprentice :  but  as  no  indenture  tvas  ever  executed  between  them, 
they  thought  that  they  were  at  liberty  to  part  when  tliey  pleased. 
And  when  G.  complained  to  B*  *'  that  he  ought  not  to  be  em- 
*^  ployed  except  in  his  business  of  a  stone-mason,'*  B.  told  him, 
"  that  he  might  go  atvay  if  he  pleased  "  ^—Thr  Court.  The  objects 
of  taking  an  apprentice  and  having  a  servant  are  distinct,  and  can- 
not be  converted  one  into  another.  The  case  of  Rex  v.  Si.  Man/ 
{a)AHte,igii.6SS.   KaUendar(a)  is  in  point.     G.  cannot  be  considered  an  apprentice 

because  there  is  no  indenture. 
AnapprenUce  636.  Rex  v.  fVeddington,  T.  T.  14  G.  3.  2  Burr.  5.  C.  766. — 
discharged  of  J*.  2/.,  the  pauper,  being  then  of  the  age  o^  eight  years  and  a  half, 
**"*  '^*"*H*'®  bound  hiniself  apprentice  by  indenture,  with  his  father^s  consent, 
bound  t^en-  ^^^  ^^  *  party  to  the  indenture,  to  IV.  A/.,  for  seven  years ;  and 
dee  by  another,  served  him  under  the  indenture  one  year  and  a  half,  and  then  the 

indenture  was  destroyed  hy  consent  of  the  master^  the  JathcTf  and 
the  APPRENTICE.  The  pauper,  within  half  a  year  a&erwards, 
bound  himself  apprentice  by  indenture,  with  his  father's  consent, 
to  T»  A/.,  for  seven  years ;  and  served  tjie  said  T.  Af.  in  the  pa- 
rish of  B.J  under  the  said  lastmentioned  indenture,  ^icr  years  s 
and  then  this  indenture  was  destroyed  by  consent  of  the  said  T.  M. 
the  mastert  the  father^  and  the  apprektice.  The  pauper,  after 
this,  bound  himself  apprentice^  by  indenture  to  one  <S.,  for  two 
years,  and  duly  served  the  said  S.,  under  the  said  lastmentioned 
mdenture,  the  whole  of  the  said  two  years.  —  Lord  Mansfield: 
The  single  question  is,  Whether  the  indenture  of  apprenticeship 
with  T.  M.  was  void,  or  not  ?  there  having  i>een  a  former  inden- 
ture, but  such  former  indenture  having  been  cancelled,  by  agree- 
ment between  the  master^  the  father,  and  the  apprentice.  The 
(6)Po«,pl.709.  case  of  Rex  v.  Austrey(b)j  though  very  correctly,  I  believe,  re- 
ported, might  probably  mislead  the  justices,  by  their  not  attending 
'  to  the  circumstances  of  the  particular  case,  to  which  the  general 
words  there  made  use  of  were  to  be  applied.  They  seem  to  have 
understood  them  in  their  absolute  and  general  sense,  without  con- 
sidering their  particular  application  to  the  case  then  under  consi- 
deration ;  which  was  the  case  of  a  pamA-apprentice,  where  the 
parish  and  the  public  are  interested.  The  child  was  legally  boaod 
out  by  the  parish  officers  till  he  should  be  24,  and  the  ia* 
denture  was  duly  approved  by  two  justices.  The  master,  in  coo-, 
sideration  of  40s.  paid  to  him  by  the  apprentice,  agreed  to 
discharge  him ;  and  delivered  up  the  indenture  to  the  appreo* 
tice*  :  The  ouestion  was.  Whether  the  parish  ^ficerst  who  bound 
him  out  under  a  special  authority,  ought  not  to  have  been  con- 
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nlted  about  discharging  him,  and  to  have  given  their  consent  to 
it  ?  The  whole  policy  of  the  43  Eliz>  c»  2.  §  5.  might  be  defeated, 
if  the  masCer  and  pariah  infant  apprentice  could,  by  their  joint 
coDsent  alonef  without  the  consent  of  the  parifh-qfficersy  discharge 
SQch  a  contract,  and  set  the  apprentice  free  from  it«  Such  a  con- 
struction would  evade  and  invalidate  this  law.  That  case,  there* 
fore,  is  not  applicable  to  the  present.  Here,  the  original  contract 
was  only  between  the  father,  the  master,  and  the  apprentice :  and 
all  of  them  consent  to  the  discharge.  An  infant  may  make  his 
condition  better  ;  though  lie  cannot  make  it  worse.  The  reason 
why  an  infant  may  bind  himself  apprentice  is,  because  it  is  for  his 
benefit.  If  he  was  discharged  of  the  former  indenture,  he  was  at 
liberty  to  execute  another.  The  case  of  St.  Mary  Kailendar  (a)  (n)^A/^.pl.633. 
is  in  point :  I  see  no  distinction  that  can  be  made  between  it  and 
the  present  case.  The  indentures  were  exchanged  between  the 
&tber  and  the  master,  by  consent  of  the  apprentice,  who  was 
clearly  then  under  age ;  and  Lee  C.  J.  says,  **  The  indentures 
**  did  not  subsist,  because  the  exchange  of  the  indentures 
'^  amounted  to  a  cancelling  them,  and  a  determination  of  the  ap- 
"  prenticeship  under  them."  — *  Thk  Court  concurred  with  Lord 
Mansfibld. 

637.  Rex  v.  Justices  of  Devonshire,  T.  T.  CaId.S2.  17G.S.—  When  a  master 
J*  C,  was  bom  iii  the  parish  of  fT.,  and  about  the  age  of  seven  receives  money 
years  was  bound  to  R.  E.  of  fV.,  with  whom  he  lived  till  21 ;  o/Ws  apP"[«°- 
and  then  made  an  agreement  with  his  master  to  give  him  one  ^ vacate  hism- 
'  guinea  to  discharge  him  from  his  apprenticeship.     E.  gave  him  a  dentures,  the 
discbarge  under  his  own  hand.  '  After  different  services  he  gained  relation  U  dis- 
a  settlement  by  hirbg  and  service  under  R,  S.,  in  the  parish  of  P.  solved,  though 
The  question  was,  Whether  he  was  so  far  discharged  from  his  ap-  **•*  indenturei  . 
prenticeship  by  the  above-stated  transaction,  as  to  be  capable  of  ^JJ^"  uncan- 
gaimng  a  settlement  by  hiring  and  service.  —  Lord  Mansfield. 
I  am  of  opinion,  that  if  the  indenture  had  not  been  destroyed^  bat 
remained  in  the  miister's  hands,  the  apprentice  would  yet  have 
gained  a  subsequent  settlement  in  P,    The  master  received  a 
guinea  of  his  apprentice,  then  at  full  age,  for  the  express  purpose 
of  vacating  the  indenture.     Why,  could  the  master,   after  this, 
have  used  the  indenture  against  the  apprentice?     So  far  from  it, 
that  the  apprentice  might  have  brought  an  action  against  the  mas- 
ter for  it.  \h) 

688.  Rex  v.   Evered,  T.T.    \7G.S.  CaW. 26.  — Two  justices  Indentures exe- 
committed   R.  C,  an  apprentice,  to  the  Bridewell,  for  running  c«ted  ^y  an  in- 
away  from  his  master.     He  had  been  bound,  when  an  infant,  for  ^^i^^^^^ 
six  years  by  indenture;  and  being  now  of  age,  he  ran  away,  al-  ^^^.j^ ^  appren- 
leging  afterwards  that  he  did  so  with  an  intent  to  avoid  the  ap-  tice  for  at j^ars 
prenticeship  made  when  he  was  an  in&nt,  and  to  his  prejudice  (c).  only,  are  not 
—  Lord  Mansfibld.    It  has  been  adjudged,  that  an  infant  may  '^'^^  Ij?"***  - 
bind  himself  for  his  own  benefit;  and  it  is  settled  in  the  case  of  J^^t  uie^    ' 
Rex  V.  St.  Nicholas  J  {d)  that  a  binding  for  four  years  gives  a  set-  binding  to  be 
tlemenu  — -  Aston  J.    Supposing  the  indentures  voidable,  I  can-  for  seven  years. 
not  conceive  that  the  apprentice's  running  away  can  avoid  them,  (c)  Note,  he  had 
Had  he  served  regularly,  and  during  such  service  declared  his  in-  run  away  twice 

tention  to  depart,  it  miffht  have  been  different.     Here  he  would  »>«*<»«• 

^      *  ®  {d)AnU,pheSl. 

[h)  See  Rex  v.  The  Holy  Trinity,  post,  vol.li.  pi.  574.  and  Reir.  Chipping 
Warden,  past,  vol.  ii.  pi.  550. 
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make  use  of  his  offisnce  in  order  to  avoid  the  punishment  Ihat  ai- 
.  tends  it ;  but  it  is  too  late  to  do  it  before  a  justice,  when  charged 

with  a  crime.  —  Willes  and  Ashhurst  Js.  were  of  the  same 

opiDion. 
In  a  common  .  639.  Branch  V.  Ewingionf  Af.  T.  21  G.3«  DougL  51B<  —  Cove- 
indenture  of  unjut  on  an  indenture  by  the  master  against  the  &tber  of  the 
apprenticeship,  apprentice.  The  indenture  was  in  the  common  form,  under  die 
C.4.  between  SEliz.cA.;  the  plaintiff  expressly  covenanting  to  find  the  ap- 
the  father,  son,  prentice  meat  and  lodging,  the  defendant  to  find  him  clothes  and 
and  master,  the  washing,  and  the  apprentice,  that  he  would  serve  faithfully,  &c. 
father  isanswer-.  ^^d  for  the  true  performance  of  all  and  every  of  the  said  cove- 

tobe^^'^rfbmJd  "^^^®'  ®®^^  ^^  *^^  ^**^  parties  bound  himself  to  the  other.  TTie 
bytheson!™  breach  assigned  was,  that  the  apprentice  had  absented  himself 
See  Cuming  r.  from*  the  service. —  To  this  there  was  ^general  demurrer* — Loid 
Hill,  3  B.  &  A.  Mansfield  said,  nothing  was  clearer  than  that  the  father  was 
5^'  bound  for,  the  performance  of  the  covenants  by  the  son.  —  Judg- 

ment for  the  piamtitf. 
An  apprentice         640.    Ex  parte  Davis,    T.  T.  34  G,  3.  5  T.  J^.  715.  — Bailk 
after  attaining     moved  for  an  habeas  corpus  to  bring  up  this  person  that  she  might 
Jj*^**®  ^  be  discharged  from  certain  indentures  of  apprenticeship,  entered 

may  vacatetiir  '"^^  between  herself  of  the  one  part  and  E.  W^  of  the  otb^r  part, 
indentures.         whereby  she  bound  herself  to  him  as  an  apprentice  for  seven  years; 

being  therein  described  as  of  the  age  of  14,  but,  in  fact,  being 
above  17  years  old  at  the  time  of  the  binding,  and  having  notr 
attained  21   and  upwards;   the  indentures  still  subsisting.    He 
grounded  his  application  upon  the  principle  that  infants  cannot 
be  bound    by    indentures  of   apprenticeship    beyond   21 ;  bat 
that  they  may  dissent  from  them  afler  thejr  arrive  at  that  age. 
—  Lord  Kenyon  C.  J.  It  is  clear  that  the  apprentice  must  be  dis- 
charged.    Every  indenture  of  an  infant  is  voidable  at  his  ekctiofi: 
and  in  such  cases  the  master  must  trust  to  the  covenant  of  those 
who  engage  for  the  infant.     But  where  the  binding  is  under  the 
authority  of  an  act  of  parliament,  that  take^  away  the  pover  of 
electing  to  vacate  the  indentures.    But  I  know  of  no  act  which 
prohibits  the  party  in  a  case  like  the  present  to  make  such  elec- 
tion upon  her  coming  of  age.     According  to  the  argument  of  the 
counsel  aeainst  the  rule,  an  infant  who  improvidently  bound  htoi- 
self  till  the  age  of  50.  or  upwards  would  be  bound  to  serve  till 
that  time  :  but  it  is  impossible  to  support  such  a  proposition.  This 
apprentice  ought  not  to  have  been  bound  longer  than  till  she  was 
21;  and  we  ought  now  to  discharge  her. —  The  other  judges 
concurred. 
An  apprentice        641.  Rtx  v.  Hindringham\  H.  T.  S6G.S.6  2\  fi.557.  —  //.  A» 
leayinghismas-  jn  March  1780,  being  of  the  age  of  17,  bound  himsdf  an  apprea- 
^'ri^^tiJ^    tice  to  F.  fV.y  then  of  B.,  master  mariner,  for  four  years;  and 
ii^g»g  Benrice    ^sided  there,  under  his  indenture  of  appxettticeahip  more  than 
with  his  roas-      40  days.    When  he  had  been  an  apprentice  about  13  or  14 
ter*s  approba-     months,  he  went  on  shore  from  out  of  one  of  his  master's  shipii 
tion  is  not  a       and  entered  into  His  Majesty's  service  as  a  saHor,  with  the  con- 
Sdratures         ^^^  ^^  ^"  ™**^®"'  5  but  the  indentures  of  apprenticeship  were  aot 
See  Atlicroft  r.  delivered  up  or  cancelled  by  the  master  during  the  term  of  his 
BerHes^posi,      apprenticeship.     He  continued  in  the  king's  service  about  t«o 
vol,i{,  pi.  549.   years,  and  was  then  discharged;    when  he  went  to  his  father's 
,  house  at  X).,  and  continued  there  for  some  weeks;  and  at  WU^ 
suntidc  1783  let  himself  to  A>  fV.y  of  i/.,  from  that  time  to  Mi- 
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diadmas  following;  and   at  that   Michaelmas,  (which  was  the 
Michaelmas  before  the  term  of  the  indenture  of  apprenticeship 
would  have  expired,)  the  pauper  let  himself  the  following  year  to 
WUsom,  and  served  him  for  that  year  ia  //•     The  term  of  years 
mentioned  in  the  indenture  of  apprenticeship  expired  on  tlie 
^  March  in  the  last  year  in  which  the  pauper  served  WiUon. 
F.  Wills,  the  master,  lived  all  the  time  at  B.,  (except  when  at  s^a,) 
and  B.  is  about  six  miles  from  D.  and  about  the  same  distance 
from  //.  —  Lord  Kenton  C.J.  There  is  no  ground  for  saying 
that  the  apprentice  did  any  act  to  put  an  end  to  the  indentures 
when  he  entered  into  the  King's  service.    But  I  desire  it  may  not 
be  taken  for  granted  that  an  infant,  who  binds  himself  apprentice, 
a  contract  so  notoriously  for  his  own  benefit,  may  put  an  end  to 
that  contract  at  any  time  during  his  minority.    I  enter  my  pro- 
test against  discussing  that  question  now:  it  will  be  sufficient  to 
determine  it  when  it  necessarily  arises.    In  this  case  the  pauper 
bound  himself  to  fV-  by  indentures  under  which  he  served  in  /?. 
more  than  40  days;  afterwards  when  he  was  pressed  into  the 
king's  service  he  agreed  to  go  as  a  volunteer  with  the  consent  of 
his  master^  evidently  implyiiig  that  he  did  not  then  put  an  end  to 
the  indentures.     It  appears  to  me  that  the  indentures  still  conti- 
nued in  force,  and  consequently  that  the  pauper  could  not  enter 
into  a  legal  contract  of  hiring  with  Wilson  at  the  time  be  engaged 
with  him,  he  not  being  at  that  time  sui  juris.  —  Per  Curiam: 
Order  of  Sessions  quasned. 

64*2.  Rex  v.  Arnesby,  E.  T.  I  G.  4«.  SB,&A.  584.  —  Samuel  Sim-  a  father  has,  ift 
coe  was  removed,  by  an  order  of  two  justices,  from  A.,  in  the  the  comnion 
county  of /^.,  to  A.f  in  the  county  of  N.    On  appeal  against  this  .^''»  "**  ?"J*'^: 
order  it  appeared,  that  the  pauper  had  served  some  years,  under  [*'^^j  ^     '* 
an  indenture  of  apprenticeship  in  A,     The  indenture  stated,  that  prentice witlwiit 
S.  iS.,  son  of  S.  &,  of  K'  in  the  county  of  N.,  glover,  by  and  with  his  assent ;  and 
the  .consent  of  his  said  father,  did  put  himself  apprentice  to  fV.  &  consequently, 
of  ii.  in  the  county  of  iV.,  framework  knitter,  to  learn  his  art,  and  ^hcrean  inden- 
with  him,  afler  the  manner  of  an  apprentice  to  serve,  from  the  ^^^(  wwex^ 
10th  day  of  Maif  1802,  unto  the  full  end  and  term  of  seven  years,  J^^ted  by  the  ' 
from  thence  next  following  to  be  fully  complete  and  ended.     It  master  and  tiie 
was,  in  all  respects,  regular,  except  that  it  was  executed  only  by  father  of  the 
the  father  of  the  pauper  and  the  master,  and  not  by  the  pauper  apprentice,  but 
himself.     The  Sessions  thought  the  indenture  invalid,  and  quashed  "ppre^i^\^m- 
the  onler  of  removal.  —  Abbott  C.J.  The  words  of  the  statute  of  ^jf .  Held,th«t 
the  S  ^.  &  M.  c  11.,  are,  '*  that  if  any  person  shall  be  bound  an  u  was  invalid, 
apprentice,  by  indenture,  and  inhabit  in  any  town  or  parish,  such  and  that  no  set- 
binding  and  inhabitation  shall  be  adjudged  a  good  setlement."  tlcmentcould 
Before,  therefore,  any  settlement  can  be  gained,  the  Court  must  ^^^     ""' 
see,  that  the  party  is  bound  by  indenture.     Now  the  ordinary 
mode  is,  for  a  party  to  bind  himself,  by  executing  the  indenture. 
Even  if  he  does  not  do  that,  still,  in  the  special  case  of  a  parish 
apprentice!  he  may  be  bound  without  such  execution :  but  then 
the  binding  takes  effect   by  the   authority  of  an   act  of   par- 
liament.    Inis,  however,  is  not  the  case  of  a  parish  apprentice,  and 
unless  we  were  to  hold,  that  it  is  competent  for  a  father  to  bind 
hti  son  apprentice  without  his  assent  (for  which  no  authority  can 
be  produced)  we  must  hold  this  indenture  to  be  invalid.     The  case 
of  Rex  V.  Houghton4e' Spring  (a)  is  very  different.    That  was  a  case  {a)Anir,pi^S4, 
of  hirinp^  and  service,  the  statutes  applicable  to  which  say  nothing 
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of  the  mode  in  nhich  ihe  contract  of  hiring  fs  to  be  made ;  and 
there  it  was  held  that  the  deed  executed  by  the  servant,  aod  hit 
employment  under  it,  were  evidence  to  show  the  terms  ander 
which  the  hiring  had  been  made.     And  I  think  that  that  decinon 
was  right.    This  case,  however,  stands  upon  very  different  groands. 
I  am,  therefore,  of  opmion  that  the  Sessions  formed  a  right  judg- 
ment. —  Baylet  J.  I  am  of  the  same  opinion.     An  infant  can 
only  bind  himself  apprentice  by  deed,  and  the  question  in  this 
case  is,  Whether,  according  to  the  words  of  the  act,  this  party  is 
bound  by  indenture  ?  The  indenture,  indeed,  purports  to  bind  the 
SOD,  but  the  son  has  not  executed  it.     It  is  said,  however,  that  he 
has  done  that  which  is  tantamount  to-an  execution.    If  we  were 
to  hold  that  to  be  so,  we  should  hold,  contrary  to  all  principle, 
'  that  an  infant  might  be  bound  by  his  act  in  pais,  without  execut- 
ing the  deed.    In  the  case  of  a  parish  apprentice  there  is  a  special 
power  given  by  the  statute  of  Eliz,  to  parish- officers,  and  there  an 
apprentice  may  be  bound  without  his  assent  till  he  come  of  age. 
But  a  father  has,  at  the  common  law,  no  such  right.    The  passage 
cited  froDL  Comyn*s  Digest  is  unsupported  by  any  authority.   I 
think,  therefore,  that  the  indenture  in  the  present  case  was  invalid, 
and  that  no  settlement  was  gained  by  the  service  under  it.— 
HoLROTD  J.  I  am  of  the  same  opinion.    The  apprentice  did  not 
gain  a  settlement  by  the  service  in  this  case ;  for  an  infent  cannot 
be  bound  merely  by  an  act  in  pais.    It  has  been  argued,  that  as 
he  has  taken  the  benefit  of  the  deed  by  serving  under  it,  be 
must  be  bound  by  it.     But  that  argument  is  not,  as  it  seems  to 
{a)AnUjpVSio,  me,  available.  In  Rex  v.  Croniford  (a)  the  apprentice  had  served  out 
{b)AnU,^\.5H,  his  time,  and  in  Rex  v.  Ripon  (6),  the  indenture  was  executed  by 

the  father  of  the  apprentice  and  the  master,  with  her  consent,  and 
she  also  served  under  it.  Yet  in  both  those  cases  the  indentures 
were  held  to  be  invalid.  According  to  my  recollection  the  d»- 
tincdon  is  this :  where  a  party  takes  the  benefit  of  a  deed,  but 
dc^s  not  execute  it,  he  will  not  be  liable  under  it  as  for  a  cove* 
nant  broken,  but  he  may  be  liable  under  the  implied  contract 
raised  by  the  acts  of  benefit  which  he  takes  under  it.  Here  the 
infant  was  not  bound  by  indenture,  and  no  settlement  was  gained. 
—  Best  J.  It  seems  to  me  that  nothing  has  been  said  to  show  that 
the  infant  was  bound  by  this  indenture.  There  is  no  sufficient 
authority  for  saying  that  a  father,  at  the  common  law,  can  bind 
his  infant  son  apprentice  without  his  assent  testified  by  the  exe- 
-cution  of  the  indenture.  It  is  said,  that  the  service  here  was 
tantamount  to  an  execution ;  but  where  is  that  argument  to  stop? 
It  might  go  the  length  of  proving  that  a  service  for  a  single  day, 
and  that,  perhaps,  without  proof  of  his  knowledge  of  the  contents 
of  the  indenture,  would  bind  the  apprentice.  The  dictum  to  which 
we  have  been  referred  applies  only  to  land  qui  sentil  commodam 
sentire  debet  et  onus  et  transit  terra  cum  anere  ;  and  even  there  it 
would  be  a  difficult  point  to  establish  that  where  a  person  took 
possession  of  the  land  for  a  sinele  day,  he  was  bound  by  all  the 
covenants  of  a  Ions  lease,  which  he  had  never  executed.  It  seeflos 
impossible  to  consider  this  as  the  case  ofa  person  bound  by  inden- 
ture ;  and  unless  that  be  so,  he  is  not  withm  the  statute,  and  bas 
gained  -no  settlement.  —  Order  of  Sessions  confirmed. 


SWT.  4.]  STAMP   AND   KNROLMSMT   DUTUfiS,  ^17 

IV.  Of  the  Stamp  and  Enrolment  Duties. 

See  stats.  8  Ann.  c.  9.  §  32. 3.5, 36,37, 38,39, 40.43. 45.  9  Ann. 
C.21.  ^66.  18  G.2.  C.22.  §  24,  25, 26.  20G.2.  c.45.  §  5, 
6,7,8.  5G.3.C.46.  §18,19.41.  44  G.3.  c.98.  •  48G.3. 
C.149.     55  G.  3.  C.184. 

• 

643.  Cuerden  v.  Leland,  M.  T.  4  G.  2.  MSS. —  There  was  an   Iftheind^nturct 
agreement  that   fV.  S.  should  be  put  apprentice  to  J.  S.,  in  the  «reiiotsUinped, 
parish  of  C,  and  he  accordingly  went  to   live  with  him  there.  *****  ^/"^ " 
At  the  ensuing  Whitsuntide  he  was  bound  apprentice  to  him  for  ^n,j^e  ui^n 
seven  years  by  indenture  ;  but  the  indenture  was  antedated  as  in  evidence,  nor 
of  the  February  before,  when  the  apprentice  first  came.     On  are  »TaiIable  to 
executing  tlie  mdentures  S,*b  mother  paid  20;.  to  the  master,  «ny  purpose 
which  sum  was  mentioned  therein,  and  W.  S.  served  under  these  ^[lUf^^T'^'^' 
indentures  in  C.  till  his  master's  death ;  which  was  about  three  x>itchintfliaiii 
years.     The  duty  of  6d.  in  the  pound  was  never  paid  for  the  20«.»  vol.  ii.  pi.  505. 
nor  was  the  indenture  ever  stamped  with  an  adaitional  stamp  ac- 
cording to  the  act.  —  Fortescue  J.  upon  this  case  being  referreil 
to  him,  thought  the  pauper  had  gained  a  settlement  by  the  service 
at  C.     The  justices,  at  their  Sessions  in  Michaelmas  1730,  dis- 
charged the  first  order  of  removal  upon  Judge  Fortescue  %  opi- 
nion ;  but  these  orders  being  removed  up,  it  was  moved  to  quash 
them,  for  that  by  the  8  Ann.  c.  9.  §  32.  made  perpetual  by  9  Ann. 
C.20.  §  9't  6d.  m  the  pound  is  laid  as  a  duty  on  every  205.  given 
with  apprentices  not  exceeding  50/.,  and  the  indentures  are  to  be 
stamped  in  six  months  after  the  date,  and  if  not  so  stamped  the 
indentures  shall  ^  be  void,  and  not  available  in  any  court  or  place, 
or  to  any  purpose  whatsoever;  and  the  apprentice  to  whom' the 
same  shall  relate,  shall  be  utterly  incapable  of  being  free  of  any 
corporation,  by  virtue  of  such  apprenticeship,  or  of  exercising 
the  intended  trade  or  employment.     It  was  argued  in  support  of 
the  order*  that  by  the  13  &  14  Car.  2.  c.  12.  40  days'  residence  in 
a  place  gains  a  man  a  settlement.     That  apprentices  need  not  give 
notice,  but  that  40  days'  residence  gains  them  a  settlement.    It  is 
true,  that  by  this  statute  of  Queen  Anne,  which  is  for  granting  a 
supply,  it  is  provided,  that  indentures  shall  be  stamped  and  re- 
turned into  the  office,  and  there  are  general  words  that  the  inden- 
tures shall  otherwise  be  void  and  of  no  eifect.     But  that  cannot 
affect  the  present  case ;  the  act  says  no  more  than  that  the  inden- 
ture shall  be  void,  and  the  apprentice  not  at  hbcrty  to  follow  his 
profession.     The  question  is  then,  from  what  time  the  indenture 
shall  be  void,  which  shall  be  not  ab  initio,  but  from  the  time 
fixed  for  paying  the  duty ;  for  if  the  master  live  50  miles  from 
London,  the  duty  is  to  be  paid  in  three  months ;  if  100,  at  six 
months^  so  that  the  apprentice  gains  a  settlement  before  the  duty 
is  paid,  viz.  in  40  days,  and  the  master  not  paying  the  duty  can- 
pot  defeat  the  settlement  which  the  apprentice  had  gained  before. 
On  the  other  side,  it  was  said,  that  it  is  admitted  that  an  apprentice 
gains  a  settlement  if  he  serve  40  days  under  an  indenture  that 
can  properly  be  called  an  indenture ;  but  this  is  not  an  indenture 
by  the  express  words  of  the  act,  and  to  say  Sumner  had  gained 
a  settlement  is  to  aver  against  an  act  of  parliament ;  for  if  he  had 
gained  a  settlement  it  is  available  to  some  purpose.     By  5  Eliz. 
c.  4.  an  indenture  is  necessary  to  make  an  apprenticeship ;  by 
this  of  Queen  Anne,  it  is  an  incomplete  indenture  till  stamped ; 
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and  when  stamped  it  is  good  ab  initio  ;  but  if  not  stamped  all  is 
void,  or,  at  least,  can  be  good  but  during  the  time  given  by  the 
statute  for  stamping  it,  and  may  be  compared  to  the  case  of  s 
bargain  and  sale.     By  statute  27  Hen*  8»  c,  \S.  all  deeds  of  bar- 
gain and  sale  must  be  enrolled  within  six  montlis ;  if  not  enrolled 
in  that  time,  all  matters  consequent  upon  them  cease  and  become 
void,  but  upon  being  enrolled  all  intermediate  acts  become  good. 
Urns,  if  there  be  a  deed  of  bargain  and  sale  to  make  a  tenant  to 
the  pracipCf  the  recovery  shall  be  good  till  the  time  of  enrolling 
be  expired,  but  'aftewards  void  ab  initio.    The  words  of  the  sta- 
tute are  a  declaration  by  the  legislature,  that  if  an  indenture  of 
apprenticeship  is  not  enrolled,  no  advantage  can  be  had  of  the 
apprenticeship ;  and  though  the  subsequent  clause  enomerates 
particular  disabilities  without  mentioning  this  of  not  gaining  a 
settlement,  yet  these  particular  disabilities  were  before  compre- 
hended under  the  general  words ;  and  it  is  common  in  statutes  to 
mention  particular   cases   which  fall  within   the  general  words 
without  restraining  the  general  words,  or  enervating  the  force  of 
them.     As  to  the  objection,  that  it  is  hard  the  neglect  of  the 
'       master  should  prejudice  the  apprentice,  it  is  plain  the  legislature 
intended  he  should  be  prejudiced  thereby  in  particular  instances 
mentioned  in  the  last  clause,  and  why  not  in  the  present  case? 

—  The  Chief  Justice  and  Mr.  Justice  Page  were  of  opinion, 
that  S.  had  gained  no  settlement  by  his  service  in  C,  on  these 
trords  of  the  statute,  which  are  veiy  positive,  that  the  indenture 
shall  not  be  available  in  any  court  or  place.  —  Mr.  Justice  Pbo- 
BTN :  Tlie  question  is  not  on  the  meaning  of  the  general  words, 
but  whether  general  words  may  not  be  restrained  by  particular 
words  subsequent.  Suppose  the  general  words,  as  now,  and  that 
a  man  hath  lands  by  a  deed  of  bargain  and  sale,  and  takes  an 
apprentice  by  indenture  who  lives  with  him  40  days,  the  appren- 
tice will  have  a  settlement,  though  the  deed  afterwards  becomes 
void  for  want  of  enrolment  within  six  months.  —  Mr.  Justice 
Lee  agreed  with  Probyn  ;  for  13  &  14  Car.  2.  c.  12.  directs  that 
a  pauper  shall  be  sent  to  the  place  where  he  was  last  legally 
settleil  for  40  days,  and  it  hath  often  been  determined*  that 
*^  legally  settled  **   and  *'  irremoveably  settled "    are  equivalent 

(a)  Scd  qu.  and  terms  (d),  SO  that  the  party  is  actually  settled  in  the  place  from 
sec  vol.  ii.  ^hich  he  is  irremoveable  for  40  days.     Now  S.  was  plainly  irre- 

moveable  from  C.  from  that  time,  which  is  the  difficulty  with  me. 

—  This  case  was  adjourned  ;  but  in  citing  it  Hardwicke  C.  J. 
(b)Jtue,p\.63i,  said  in  the  case  of  St.  Nicholas^  Ipstoick  (6),  that  it  was  determined 

on  the  words  of  the  act,  that  the  indentures  shall  not  be  available 

in  any  court  or  place. 
If  indentures  644.  Rex  V.  East  Knot/le,    T.  T.    13&14  0.2.    Burr.S.€. 

be  proved  to  151.  —  It  appeared  upon  evidence  given,  that  the  pauper  had 
'**l!d*^Vir  ^®^"  bound  an  apprentice  to  W.  fV. ;  that  he  had  served  three 
be  presumed  J^^^^  under  the  said  apprenticeship  ;  but  that  the  indentures  were 
that  Uiey  were  "^'  produced ;  neither  did  it  appear  that  the  6d.  in  the  pound,  as 
duly  stamped,  directed  by  8  jinn.  c.  9.  was  paid,  or  whetlier  the  indentures  were 
and  the  proper  stamped.  The  objection  was,  that  the  Sessions  should  not  hare 
</ufy paid.unless  received  parol  evidence  of  the  indentures,  until  it  had  been  pre* 
Ippew-?*"'^        viously  proved  that  the  indentures  were  either  lost  or  destroyed, 

and  that  it  did  not  appear  that  the  indentures  were  stamped  or 

the  duty  paid.  —  But  Page  and  Chapple  Js.  were  of  opinioD, 
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that  as  the  case  did  not  state,  that  the  dut}'  was  not  paid,  or  that 
the  indentures  were  not  stamped,  it  was  sufficient ;  for  the  Court 
will  never  presume  a  fraud,  if  fraud  be  not  expressly  stated  ;  and 
after  length  of  time  parol  proof  of  apprenticeship  shall  be  suf- 
ficient, because,  in  all  probability,  the  indentures  may  be  lost ;  and 
indeed  they  are  frequently  burned,  when  delivered  up  by  the  mas- 
ter at  the  end  of -the  term. 

6^.  Rex  v.  Northowram,  E.T.    13  O.  2.    2  Stra.  1132.  —  The  IVlicretlie  mas- 
mother  of  a  lad  proposed  to  put  him  out  apprentice  to  an  inhabitant  ^^  ^  ^h  •» 
of  N^  who  refused  to  take  him  because  he  wanted  clothes,  upon  ***"'  *V^  */*® 
which  the  grandfather  agreed  to  pay  SOs,  to  the  master  to  clothe  Jviends^Ja 
the  boy  with,  in  pursuance  of  which  the  master  did  lay  out  30^.  out  monevYor 
in  clothes  for  the  boy,  and  he  was  bound  by  indenture,  in  which  bis  use,  no  r/«/y 
no  mention  was  made  of  the  30v*,  nor  was  any  duty  paid :  the  ^*^'*  ^  P'u'd- 
grandfather  paid  the  80«.,  and  the  apprentice  served  out  his  time,  p-C.Burr.s.c. 
which  the  Sessions  adjudged  to  be  a  settlement.  —  Lee  C*  J.  The  ^  Sess.  Cases, 
qaestion  is,  Whether  this  30«.  be  such  a  sum  as  ought  to  be  insert-  195.  and  see 
ed  in  the  indenture,  under  the  direction  of  8  Ann.  c.  9.?    In  the  Rex  v,  Leigh. 
case  of  Cuerden  v.  Leland{a)  the  Court  were  bound  to  consider  ton,;jo5/,pl.654. 
the  indentures  void,  because  they  were  not  stamped  ;  but  the  not  ""d  Rex ».  Port- 
inserting  in  words  at  length  the  full  sum  received,  or  directly  or  ■^■»J«»««,pi.650. 
indirectly  given,  contracted,  or  agreed  for,  subjects  the  master  ("^^'•'^'P  '^^^ 
to  a  forfeiture,  but  does  not  make  the  indentures  void.    In  the 
present  case,  however,  the  master  is  to  be  considered  as  an  agent 
to  the  grandfather  for  the  clothing  of  the  boy.     The  grandfather 
was  obliged  to  repay  him,  and  did,  in  fact,  repay  him  the  money. 
The  clothing  was  before  binding ;  so  that  it  amounts  to  no  more 
than  putting  a  boy  apprentice  ready  clothed.     The  statute  means 
money  given  {or  the  benefit  of  the  master ;  but  the  master  in  this 
case  has  no  benefit :  he  was  not  obliged  to  clothe  the  boy  before 
he  was  his  apprentice,  and  this  agreement  was  executed  before 
the  indenture  was  sealed.^- The  other  three  justices  were  of  tho 
tame  opinion. 

^^.  Rex  v.  St,  Peters  Chester,  H.  T.   14  G. 2.  MSS.  —  fV.  Where  there  is 
was  legally  settled  at  St.  M.  by  a  hiring  and  a  service,  and  after-  ^on^Imer' 
wards  was  bound  an  apprentice  in  St.  P.  to  a  carpenter  for  seven  gfyg„  with  an 
years,  two  of  which  he  served  in  St.  P. ;  but  during  those  two  apprentice,  tiie 
years  he  lived,  eat,  and  lodged  at  night  with  his  mother  in  St.  indentures  do 
O.'s.     The   indentures   were  not  executed   by   his  master,  nor  "^  require  a 
stamped  for  the  consideration-money,  nor  did  any  consideration-  Jj^ntiorthat 
money  appear  to  have  been  paid  or  agreed  to  be  paid  by  the  the  master 
indentures.    W.  died,  and  his  wife  and  children  becoming  charge-  should  execute 
able  in  St.  O.  were  removed  to  St.  M.,  the  husband  having  gained  them, 
no  other  settlement  in  St.  O.    The  case  of  Rex  v.  St.  John's  in 
the  Devizes  (b)  was  cited.  —  Lee  C.  J.    It  has  been  objected,  that 
the  indentures  are  not  stamped  with  a  sixpenny  stamp ;  but  as 
that  part  is  not  stated  in  the  orders,  I  do  not  see  how  it  can  come 
before  the  Court ;  for  we  cannot  take  notice  of  any  thing  but  what 
is  strictly  before  us.    It  is  not  found  in  the  orders  that  the  in- 
denture is  not  stamped  with  a  sixpenny  stamp,  but  that  it  is  not 
stamped  for  the  consideration-money ;  and  there  being  no  consi- 

(b)  Foley,  220.     8  Mod.  285.     Ld.     order  of  Sessions  is  set  out  verbatim* 
Itay.  1371.  Stra.  594.     Sett.  &  Rem.     See  Cald.  542.  notis. 
190.     Fort,  321.    fo.   156.   where  the 
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deration-money  paid,  the  stamp  is  not  required.  It  is  farther 
(a)  See  Rtfx  v,  objected,  that  this  indenture  is  not  good,  because  not  executed 
Fleet,  pos^,  \^y  ^^^  master  (a),  but  that  makes  no  difference  if  the  appren- 
P'^^^'  tice  himself  was  bound.  —  The  order  was  affirmed. 

Indenture  not  647.  Rex  y.  Llanvari,  Dyffryn  Clwyd^  T.  T.  I7&18G.2. 
stamped  cannot  ^,4^.  5.  c.  236.  —  An  infant  was  bound  out  an  apprentice  by  his 
lunw?"  *°  ^^^'  father  by  indenture  which  was  not  stamped.     It  was  ruled,  that 

the  indenture  not  being  stamped  could  not  be  given  in  evideoce, 

being  void  to  all  intents  and  purposes. 
Sixpence  only        64>8.  Baxter  v.  Fauiam,  E.  T.  19  G. 2.     IFi^off,  129.— The 
being  given        question  was»  Whether  an  indenture  of  apprenticeship,  where 
with  an  appren-  g^^  ^33  mentioned   to  be   the  sum   given  with  the  apprentice, 

*"^'  ^'"e^  not"  ^®  ^^  ^^  "^^  ^®'^  ^^^  ^^"  '  ®^  being  stamped,  according  to  the  statute 

be^mped!*^     8  Ann.  €,  9.  §  32.  ?     It  was  resdved  by  thb  whole  Court,  that 

Burr  S.C.  S79.  the  Statute  intended,  that  when  above  50/.  was  paid  with  aaap- 

S.P.  Rexo.       prentice,  a  twentieth  part  thereof  should  be  paid  for  the  duty,  aod 

Yarmouth y         one  fortieth  part  when  less  than  50/.  was  paid ;  and  tliis  is  a  case 

Sa"  cr  1''K>*^^'  wherein  it  is  well  known  that  there  is  no  coin  small  enough  to  pay 

^^''      '         the  duty  in ;  and  it  seems  by  the  two  stamps  of  U.  6d.  in  the 

pound,   that    no   sum    less  than   20^.  paid  with   an  apprentice 

should   pay  any  duty ;  and  this  case  falls  under  the  saying  of 

de  minimis  non  curat  /ex,  and  there  was  no  occasion  to  have  this 

indenture  stamped,  according  to  the  statute. 

On  parol  eiri-  649.  Rex  V.  Badbi^,  E.  T.  12  G.  3.  MSS.  —  The  case  staled. 

denee  of  the  ex-  ^jj^t  S.  R.  the  pauper  was  tixe  natural  son  of  H.  J5.>  single  woman, 

denture  the*"'  ^^  ^^  ^®™  ^"  '^®  parish  of  C. ;  that,  as  appears  by  the  register 

S^sioMmay      ^^  ^v  ^^^  pauper  was  baptized  on  the  26th  of  March  1733;  that 

A*  R,  was  the  reputed  father  of  the  pauper ;  that  when  the  paa- 
per  was  between  five  and  six  years  of  age,  being  then  at  nurse  at 
28.  6d.  a  week,  A.  R,y  the  reputed  father,  executed  am  indih* 
TURE  to  N.  R.%  stonemason  at  B.y  in  Uie  said  county,  wberehj  it 
was  agreed  that  the  pauper  was  to  serve  R.  from  that  time  until 
the  pauper  was  21  years  of  age,  as  an  apprentice^  but  that  the 
pauper  did  not  execute  the  indenture ;  tnat  .the  consideratioo- 
money  in  such  indenture  being  5/.,  was  paid  by  A.  R*9  the  re- 
puted father,  to  R. ;  that  it  appearing  to  the  satisfaction  of  the 
Sessions  that  the  indenture  of  apprentice  could  not  be  produced, 
parol  evidence  was  admitted  of  its  existence,  execution,  and  con- 
tents ;  that  it  was  not  proved  whether  the  duty  for  such  consider- 
ation was  or  was  not  paid ;  that  the  pauper  for  the  first  two  years 
was  put  to  school  by  R.  to  read  and  write,  and  afterwards  for  two 
or  three  years  to  learn  to  spin  jisrsey,  and  continued  witli  R»  in  ^1 
13  years  or  thereabouts,  from  the  time  of  executing  the  inden- 
ture ;  that  he  then,  by  consent,  leflhis  master's  service,  the  inden- 
ture remaining  uncancelled ;  and  that  he  has  not  since  gained  a 
settlement.  The  Sessions  adjudged  it  to  be  a  settlement,  by  vir- 
tue of  the  apprenticeship.  —  Aston  J.  said,  it  ought  to  go  down 
again  to  the  Sessions ;  if  the  Sessions  had  presumed  payment,  it 
would  have  been  sufficient.  —  Willes  and  Ashhurst  Js.  being 
of  the  same  opinion,  the  order  was  sent  back  again  to  be  re- 
stated. 
Auindentureof  650.  Rex  V.  PortseOf  T.  T.  16  G.3.  Burr.  S.  C.  834.— Anin- 
apprenticeahip,  denture  of  apprenticeship,  duly  executed  by  T.  A,  the  master  of 
c^InMi^  Uiat  '^®  pauper,  covenanted  that  "  sufficient  meat,  drink,  appard  oi i^ 
••  sufficient         "  kmds,  phi/sic,  surgery,  and  lodging,  and  all  other  necemri^ 


presume  that 
the  indentures 
were  uarnited 
and  the  duty 
paid. 
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"  darioff  thfe  said  term,  to  be  found  and  provided  for  the  said  ap<»  me«t»  drink, 
"  prentice  by  the  said  father  ;  which  the  said  father,  for  hin>-  JPP?*^  ^  f " 
"  ad(,  his  executors  and  administrators,  doth  covenant  and  agree  J^J^^  ^L 
'*  to  find  the  said  apprentice  during  the  said  term  :  for  •a^ichpur'  j^g^  ^  ^i 
"  pose,  the  said  nuuter  is  to  allow  him  or  them  the  sum  of  i>«.  other  necM- 
"  per  week,  weekly,  during  the  said  term/*     It  was  also  coven-  Mries,  during 
anted  and  agreed,  "  that  if  the  apprentice  shall  absent  himself,  ?*®J*'2*5!J^ 
"  or  negligently  lose  any  time,  then  the  payment  of  the  said  4*.  p*^^^  1^ 
**  per  week,  or  the  proportionable  part  thereof,  is.  to  be  deducted  t^tg father  of 
'*  for  the  same ;  and  the  said  father,  his  executors  and  adminis-  the  appren- 
"  trators,  is  to  make  good  or  pay  the  damage  thereby  sustained,  ttce,  and  that 
"  to  the  said  master."     The  indenture  was  offered  in  evidence:  Jjf  ^JJ*^  jjj*" 
which  was  objected  to,  because  the  duty  had  not  been  paid  for  ^  ®^|^  *^eek- 
the  lodging^  board,  phasic,  and  surgery,  covenanted  to  he  found  iy,  during  the 
by  ihefothery  and  because  the  indenture  had  not  been  stamped  said  term,*'  is 
with  the  additional  stamp  denoting  the  6d.  or  12(/.  in  the  pound,  nottuchan  in- 
agreeable  to  8  &  9  Anne.     To  this  it  was  answered,  that  the  4*.  ihfch7he"a(««- 
per  week  was  an  equivalent;  and  the  additional  stamp  unnecessary:  ^J^^  ^^J^ 
and  the  indenture  was  admitted  in  evidence,     T,  A.,  the  master,  directed  by 
was  called  and  asked,  Whether  a  parol  agreement  was  not  made,  a  Ann.  c.  9. 
at  the  time  of  signing  the  indenture,  that  he  the  master  skwdd  not  §  32.  i«  «•«• 
pay  for  the  Jirst  two  years  of  the  apprenticeship  the  4es*per  week  ?  •■'7« 
But  this  was  objected  to,  because  it  tended  to  contradict  that  deed 
fohich  he  had  executed.    Whereupon  the  Sessions  determined  this 
question  should  not  be.  asked.  —  The  Court  were  unanimous  upon 
both  points.     As  to  the  former,  there  was  nothing  before  them  to 
show  that  the  4«.  a  week  was  not  an  equivalent :  and  why  should 
it  not  be  so?    It  might  be  an  ample  one:  they  were  not  to  pre- 
sume that  it  was  not  an  equivalent*    It  appears  to  be  allowed  by 
the  master  to  the  father^  the  purpose  of  thus  providing  for  his 
8on.     The  case  of  Pennington  v.  Sudall  is  no  authority  :  the  point 
was  not  determined,  (a) — Aston  J*  hinted,  that  the  8  Ann.  c.  9.  ^  4^5* 

(a)  The  plaintiff*  Pennington  claim-  the  indentures  nor  the  asugnment  had 

cd  to  be  admitted  to  his  freedom  of  the  ever  been  stamped,  or  any  addiUonal 

borough  of  Lancaster  by  an  apprentice-  duty  paid,  in  respect  of  the  apprentice 

ahip;  and  the  question  was.  Whether  or  his  friends  finding  and  providing 

the  indentures  of  apprenticeship  ought  board  and  lodging  for  the  apprentice 

to  have  been   given   in  evidence,    in  during  the  term.  —  Mr.  Davenport  ar- 

which  ther«  waa  a  covenant  on  Uie  part  gued,  that  the  indentures  ought  to  be 

of  the  plaintiff's  father  and  mother,  to  admitted  in  evidence,  because  the  master 

provide  him  meat,  drink,  washing,  lodg.  was  not  bound  to  maintain  an  appren- 

ing,  and  clothes  ?  and  the  master  cove-  tice  with  meat  and  drink,  unless  the 

nanted,  that  his  executors,  &c.  will,  for  apprentice  expressly  covenants  for  it; 

the  first  half  of  the  term,  pay  to  the  for  though  a  master  is  bound  to  provide 

Sttd  apprentice  5L  per  annum,  and  for  a  servant  wiUi  these  articles,  yet  he  is 

tlie  other  half  6U  6t.,    in  considera-  not  to  provide  an  apprentice,  the  ap- 

tion  of  his  faithful  service  and  of  the  prenticeship  commencing  by  covenant, 

due    performance    of    the    covenants,  and  the  apprentice  claiming  nothing  but 

Ptaintiflf  was  afterwards  assigned,  and  by  virtue  of  the  covenant,  which  is  not 

by  the  deed  of  assignment  the  father  the  case  with  a  common  hured  servant, 

and  mother  covenanted  as  before,  for  and  therefore  Uie  master  could  not  be 

providing  plainUff*  with  meat,  drink,  considered  as  having  any  thmg  assigned 
waahioff,  and  lodging;  and  the  master  to  him  in  respect  to  his  apprenUce  for 
covenanted  to  pay  to  the  father  for  and  Uie  master's  benefit,  by  reason  of  Uie  fa- 
towards  the  maintenance  and  bringing  thcr's  agreeing  to  maintain  him :  that 
up  of  his  son  after  Uie  rate  of  6L  per  if  it  could  be  possibly  esteemed  a  bene- 
annum.  These  indentures  were  rtamp-  fit,  it  was  merely  negative,  and  must 
ed  with  a  2s.  6<L  stamp ;  but  neither    arise  from  calculaUon.  —  Mr.  Norton, 
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APPRENTICES. 


[Ch.  IX. 


(a)  Burr.  aC. 
No.  48. 


An  agreement 
of  apprentice- 
ship entered 
into  with  a  view 
to  save  the  ex- 
peoce  of  inden- 
tures, and  to 
avoid  the  pay- 
ment of  the  du- 
ties imposed  by 
the  8  Ann.  c  9* 
§  32.  is  void, 
and  of  no  effect. 
SeeS.C.vol.ii. 


An  indenture  in 
which  an  ap- 
prentice cove- 
nants, **  that  he 
would  at  his 
own  ezpence 
provide  for 
himself  meat, 
drink,  wash- 
ing, lodging, 


which  sajB,  "  that  where  any  thing  or  thingSi  noi  being  laxtful 
"  money  of  Great  Britain,  6hall  directly  or  indirectly  be  gircD," 
means  such  other  equivalents  as  a  horse,  or  other  valuable  thing  of 
that  sort ;  not  such  an  agreement  as  this  is,  "  to  provide  necessa- 
^*  ries  for  a  son."  (a)  As  to  the  second  point,  they  all  held,  that 
the  roaster  was  not  bound  to  answer  the  question  which  the  ajipei- 
lant's  counsel  put  to  him. 

651.  Rex  V.  Higknam,  H.T.25G.S.  Editor**  M5S.—ii., 
when  17  years  of  age,  went  to  E.f  for  the  purpose  of  being  his 
apprentice  for  four  years,  and  paid  him  4^.  4*f.  in  considera- 
tion ;  but  to  save  the  expences  of  indentures  and  dutyy  he  and  his 
master  signed  an  agreement  on  unstamped  paper,  whereby  R<  co- 
venanted to  serve  E.  for  four  years ;  £.  to  pay  to  /^  4r.  6fi  a 
week  for  the  first  year,  6s,  for  the  second  year,  and  6f.  for  the 
third  and  fourth  years.  And  it  was  further  agreed  by  parole,  diat 
R,  should  find  his  own  diet  and  lodging,  be  his  own  master  on 
Sundays f  and  not  be  paid  for  the  time  he  should  iril>8ent  himself 
from  work.  —  Lord  Mansfield  :  It  is  manifest,  even  on  the  fiice 
of  the  written  agreement,  that  a  fraud  on  the  revenue  was  in- 
tended :  it  Js  clear  that  an  apprenticeship  was  meant ;  but  by  the 
8  Ann,  c.  9.  a  certain  duty  is  imposed  on  an  agreement  of  this  de- 
scription, and  this  duty  not  having  been  paid  by  the  master  as  the 
act  directs,  the  agreement  is  void. 

652.  Rex  v.  Walton  in  Le  Dale,  H.T.  S0G.3.  3T.R.515. 
*-  The  indenture  contained,  besides  the  usual  covenants,  a  cove- 
nant on  the  part  of  the  pauper,  that  he  would  at  his  own  expence 
provide  for  himself  meat,  drink,  washing,  lodging,  apparel,  and 
physic,  at  all  times  during  the  term ;  and  also  a  covenant  on  the 
part  of  the  master,  to  pay  the  pauper  for  the  first,  second,  and 
third  years  5s.  per  ^eek,  for  the  fourth  and  fifth  years  6s»jpr 
week,  and  for  the  aixth  and  seventh  years  7s*  per  week.  The 
indenture  also  contained  a  proviso,    that  in  case  the  paaper 


^  contra,  contended,  that  this  case  was 
within  the  8  Ann.  c.  9.  ^  45.  which  di- 
rects, that  the  master  wall  pay  a  duty 
for  ady  benefit  which  is  contracted  for 
by  his  apprenticeship  ;  that  the  father's 
agreement  to  give  the  apprentice  meat, 
&c  was  a  benefit  to  the  master,  because 
it  relieved  him  from  a  burden  which 
the  law  would  impose  on  him ;  that  the 
law  would  impose  such  a  burden  on 
him  must  be  plain  from  this  consider, 
^tion,  that  if  a  lad  was  put  an  appren- 
tice at  a  great  distance 'from  his  parents, 
he  could  not  go  to  his  meals  without 
losing  his  time,  and  the  advantage  of 
acquiring  knowledge  in  the  most  ad- 
Tantageous  manner,  by  living  with  his 
master  at  all  times  in  the  day ;  and  he 
said,  there  can  be  no  difficulty  to  ascer* 
tain  the  quantum  of  the  benefit  the 
master  receives,  for  the  office  keeps  a 
person  on  purpose  to  estimate  such  sorts 
of  benefits. —  Mr.  Wallace  agreed,  as 
the  Court  thought  there  was  some  dif- 
ficulty in  the  case,  to  admit  the  appren- 
tice. —  AH6n  J.   There  never  was  an 


indenture  witliout  providing  that  the 
master  should  covenant  to  find  meal, 
drink,  &c.  which  is  a  sufficient  sifu- 
ment  to  prove  the  obligation  of  tbe 
master ;  but  if  there  was  no  such  core- 
nant,  the  law  would  compel  the  master 
to  do  it.  —  WiUei  J.    There  seems  (o 
me  to  be  a  great  nicety  in  tbe  esse.  — 
Lord  Man^d .-   I  am  glad  tbe  Coort 
is  relieved  by  Mr.  fFaUace*s  agreeoMot ; 
but  here  occurs  to  me  a  difficulty ;  upon 
the  face  of  tbe  deed  there  appears  to  be 
a  benefit  arising  to  the  master,  by  the 
father's  providing  meat,  &c.  and  bo« 
can  the  judge  enter  into  a  disciusion  to 
prove,  whether  tbe  master  pays  an  equi- 
valent to  the  father  for  taking  a  burden 
off*  his  hands?  FVom  this  difficulty  it 
should  rather  seem  the  duty  should  be 
paid.  — This  case  came  on  again  in 
H.  T.,  and  after  it  was  argued,  tbe 
Court  directed  it  to  stand  over,  for  tbe 
agreement  to  be  fulfilled  which  Mr. 
Wallace  proposed,  by  admitdng  all  1"^' 
sons  in  the  same  situation  as  the  pieseut 
plaintifi: 
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should  be  visited  with   sickness,  and  thereby  rendered  uAable  apparel,  and 
to  perform  his  work,   or  should  neglect  to  do  or  perform  the  pb^c,  at  all 
game,  he  should  not  be  entitled  to  any  wages  during  the  time  <«»••  during 
he  should  be  so  indisposed,  or  visited  with  sickneds,  or  should  Sat^ihrmM- 
neglect   to   work:   and  in  case  he  was  not  employed  at  the  terAoaldpay 
business  for  which  he  was  bound,  then  the  master  should  be  at  him  Ss.  a  week 
liberty  to  reduce  one  half  of  his  wages  for  two  months  yearly  dor-  for  the  flnt 
log  the  term.     The  indenture  was  written  on  the  proper  stamp ;  tbrte  years, 
but  DO  additional  duty  was  paid  according  to  the  8  Ann.  c.  9.    It  ^eektmihc 
iras  insisted,  that  the  indenture  was  inadmissible  in  evidence,  and  remainder  of 
▼oid,  not  only  for  want  of  a  stamp  for  the  additional  duty,  but  also,  of  the  term," 
on  account  of  the  nature  of  the  contract,  and  the  clauses  con-  does  not  require 
tained  in  the  indenture.  —  Lord  Ken  yon  C.  J.   The  case  of  Pen-  ***"  *^^"jij 
nington  v.  Sudall(a)  cannot  be  taken  as  an  authority  deciding  any  J^g^^'^^ 
thing.    If  we  were  to  infer  any  thing  from  the  case,  it  would  rather  £  45, 
be  the  reverse  of  that  which  has  been  supposed ;  because  the  case  fa)AnU,p\,650n. 
went  ofiT  on  an  agreement  to  admit  the  apprentice  to  his  freedom, 
which  could  only  have  been  done  under  the  idea  that  he  had 
served  a  legal  apprenticeship.     The  principal  question  relative  to 
the  additional  stamp  duty,  cannot  be  decided  on  this  case,  as  it  is 
now  stated.     I  believe  it  is  the  pra(:tice  at  the  stamp-office  to  set 
a  value  on  these  sorts  of  benefits  as  a  matter  of  course,  when  the 
indentures  are  carried  to  them.     Now  here  the  apprentice  stipu- 
lated to  provide  himself  with  certain  things,  which,  it  is  iaid,  the 
master  is  bound  by  law  to  provide  for  him,  and  for  which  it  is  con- 
tended an  additional  stamp-duty  ought  to  have  been  paid,  because 
it  is  a  benefit  to  the  master ;  but,  on  the  other  hand,  the  master  was 
to  make  certain  weekly  payments  to  the  apprentice.    Then  how 
can  we  say  these  payments  were  not  an  equivalent  for  the  main- 
tenance, &c.  ?  I  believe  they  are  much  more.     But  before  we  can 
decide  the  material  question,  the  justices  must  find  the  fact,  whe- 
ther these  payments  were  or  were  not  an  equivalent.    I  therefore 
studiously  avoid  giving  any  opinion  on  the  general  question  :  and 
it  is  enough  for  me  to  say  at  present,  that  it  does  not  appear  but 
tliat  the  master  gave  an  equivalent  for  the  benefit  which  he  re- 
ceived. —  BuLLER  J.  I  do  not  see  any  thing  like  a  benefit  to  the 
master,  for*  which  an  additioniJ  duty  ought  to  have  been  paid. 
The  master  covenanted  to  pay  the  apprentice  so  much  ^er  week  ; 
that  clearly  is  not  within  the  statute.     Then  it  was  provided,  that 
in  case  the  apprentice  should  be  ill  and  utiable  to  perform  his 
business,  or  neglect  to  do  it,  he  should  not  receive  any  wages ;  but 
this  was  no  benefit  to  the  master,  it  was  only  an  agreement  that  he 
thould  not  payy  but  not  that  he  should  receive  any  thing. 

653.  Rex  v,  St.  Petrox,  Dartmouth,  H.  T.  31  G.3.  4  T.  R.  196.  Moneygivenby 
--The  case:  J.  Hamhling,  the  father  of  the  pauper's  husband  ^»!!^^*'^ 
Hambling  deceased,  having  been  told  by  the  parish  officers  of  T.  ^"  vSuntanT 
that  they  would  give  him  20s.  to  bind  out  his  son  an  apprentice,  binding)  as  the 
if  he  would  find  a  place  for  him,  did  in  July  1768  agree  with  consideration  of 
Mary  Hayne,  widow,  who  occupied  a  farm  in  S.,  to  bind  his  son  taking  an  ap- 
Hambling  deceased,  then  aged  about  eight  years,  an  apprentice  to  ?'T?^'^"°* 
Richard  HaynCy  son  of  Mary  Hayne,  who  was  then  between  the  ^  impo§ed 
age  cf  14  and  15,  and  was  then  resident  in  his  mother's  house  as  a  ^^  (1,0  8  Ann. 
part  of  her  family,  and  had  no  habitation  or  business  of  his  own.  c.  9.  §  S5.  for 
When  this  agreement  was  made  between  Hambling  the  father  and  it  comes  within 
Mary  Hayne,  they  also  agreed  that  he,  Hamblingy  should  pay  to  «he  eicepUon  to 
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it  in  $  40.  u  Mary  Hayne  20».  as  a  consideration  for  such  apprenticeship ;  but 
being  at  the  \i  did  not  appear  that  Mary  Hayne  knew  that  any  promise  was 
^S^^y^S  *"*^®  ^y  ^®  overseers  of  f.  to  HambUng^  with  respect  to  the 
tber^  any  duty  advancing  of  any  money  to  him  for  this  purpose.  HambUng  the 
payable  for  any  father  afterwards  received  20f .  from  the  churchwardens  and  over- 
consideration,  seers  of  T.,  5s,  of  which  he  paid  to  Mary  Hayne^  and  promised 
money,  unless  it  ^q  pay  her  the  rest  at  S**  a  time,  but  applied  the  remaining  15t.to 
^^i^or^U^  his  own  use.  It  appeared  by  the  indenture  of  apprenticeship, 
tbren  ofUiTim-  da^^d  2 1  St  July  1768,  that  Hambling  the  son,  of  his  own  free  will, 
prontice.  and  with  the  consent  of  his  father,  voluntarily  bound  himself  ap- 

prentice to  Richard  Hayne^  of  S.,  till  he  should  attain  the  age  of 
2I9  to  learn  the  art  of  husbandry.     This  indenture  was  stamped 
(a)  Which  was    with  a  half-crown  stamp  (a) ;  but  had  no  stamp  thereon  for  the 
tbenthe  proper  consideration-money. *- Lord  Kenyon  C.  J.     It  has  been  f ery 
stamp.  properly  admitted,  that  this  indenture  was  not  absolutely  void,  on 

account  of  the  infancy  of  the  parties,  but  only  voidable ;  and  that 
unless  there  be  some  other  objection,  the  pauper  is  entitled  to  the 
benefit  of  the  apprenticeship.  But  it  has  been  contended,  that  it 
is  void  on  another  ground,  namely,  for  the  want  of  an  additional 
>  stamp  for  the  consideration-money  of  20^.  given  with  the  appren* 
tice ;  and  that  this  does  not  come  within  the  proviso  in  the  statute 
of  Anne  relative  to  sums  given  with  apprentices  at  the  public  charge 
of  any  parish^  or  by  or  out  of  any  pul^c  charity.  But  I  think 
there  is  no  foundation  for  the  argument.  We  must  consider  thii 
to  be  a  fair  binding  to  the  son,  because  the  Sessions  have  not 
stated  that  it  was  fraudulent.  Then  if  it  were,  as  it  professed  to 
be,  a  binding  to  the  son,  and  not  colourably  to  the  mother,  the 
statute  requires  no  duty  for  the  consideration*money,  even  though 
the  money  were  not  raised  at  the  charge  of  the  parish.  The  act 
of  parliament,  taking  it  altogether,  uncUmbtedly  imposes  the  duty 
on  money  paid  to  the  master  or  mistress  only ;  for  it  says,  *'  That 
«<  every  master  or  mistress  to  or  with  whom,  or  to  tohose  any  sum 
**  shall  be  given,  paid,  secured^  or  contracted,  for  or  in  respect  of 
*'  any  such  apprentices,"  &c.  Now  here  the  master  did  not  re- 
ceive the  money  which  was  given  with  the  apprentice,  hut  for  rea- 
sons (not  here  stated)  his  mother  received  it ;  and  it  is  not  stated 
that  she  received  it  as  agent Jbr  her  son.  But  even  supposing  that 
the  master  had  received  or  contracted  for  the  consideration- 
money,  it  was  not  subject  to  the  duty  imposed  by  the  statute  of 
Anne,  because  it  was  money  raised  at  the  common  and  pidiic 
chdrfre  of  the  parish  of  TovmstaU,  and  as  such  it  comes  within  the 
proviso  in  that  act.  It  was  assumed  in  arc^ument  as  a  proposition, 
that  there  can  be  no  binding  of  any  ])arish  apprentice  within  the 
meanine  of  this  proviso,  unles^t  it  be  a  compulsory  binding  under 
the  43d  of  Elizabeth,  with  the  concurrence  of  two  magistrates. 
But  that  cannot  be  the  construction  of  that  statute ;  for  one  of  tlie 
purposes  of  raising  rates  for  the  relief  of  the  poor  was  to  put  out 
children  apprentices  at  the  expence  of  the  parish.  That  is  not 
restrained  to  the  case  of  a  compulsory  binding,  which  is  under  a 
subsequent  clause.  And  the  object  of  that  act  is  as  well  answered 
by  a  binding  with  the  consent  of  the  p&rents,  as  by  a  compulsoiy 
binding  without  their  interference :  all  that  is  required  is,  that  the 
binding  should  be  obligatory  on  the  children.  It  the  parents  dis- 
fiharge  their  duty  to  their  children,  Uien  there  is  no  necessity  (ot 
the  interference  of  the  magistrates  ^nd  parish-officers;  but  ifthr 
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pareDts  neglect  their  duty,  or  are  not  able  to  procure  matters^ 
then  the  parish  officers  are  bound  to  interpose,  and  they  stand  in 
loco  pareniutn.  Then  in  this  case  the  consideration-money  was 
advanced  by  the  parish-officers  it  came  out  of  a  fund  excepted 
by  the  statute  of  Anne.  Therefore  on  both  the  points,  first,  that 
there  was  no  money  for  which  any  duty  was  payable  under  any 
circumstances ;  or,  secondly  (if  there  were),  that  it  was  excepted 
in  this  case,  $b  the  money  was  paid  at  the  public  charee  of  the 
parish,  I  am  of  opinion  that  the  pauper  gained  a  settleroent  in 
Siapton  by  serving  under  this  indenture ;  and  consequently  that 
the  order  of  Sessions  should  be  quashed.*- Ashrurst  J.  It  is 
not  necessary  to  go  into  the  first  objection,  that  the  money  was  paid 
to  the  master  of  the  apprentice,  and  not  to  his  mother,  because 
the  other  objection  is  decisive,  namely,  that  this  money  was  paid 
out  of  the  public  fund  of  the  parish.  Though  the  legwlature,  io 
passing  the  statute  of  Elizabeth^  might  have  chiefly  provided  for 
the  case  of  a  compulsory  binding,  yet  it  cannot  be  supposed  that 
that  act  does  not  extend  to  voluntary  bindings  at  the  public  charge 
of  the  parish.  This  was  a  binding  at  the  public  expence  of  the 
parish,  and  therefore  comes  within  the  exception  in  the  statute  of 
Anne* 

654.  Rex  v.  Leighion,    T.  T.  S2  G.S.  4  T.  R.  732.  — In  an  in-  IftbefKendsof 
denture  for  four  years,  to  learn  the  trade  of  a  shoemaker,  was  a  *"  apprentice 
covenant  by  the'  father  of  the  apprentice,  that  he  would,  at  his  coyenant  to 
own  charge*  find  ai)d  provide  for  his  son  good,   competent,  and  J^^^proiSi 
sufficient  meat,  drink,  and  lodgine,  on  eveiy  Sunday  in  the  year  him  with 
durine  the  term  ;  and  would  provide  him  wiui  clothes  and  apparel  clothes,  it  is  not 
of  all  sorts,  except  working  aprons  and  shoes,  and  also  washing.  «>c>i  a  benefit 
There  was  also  a  covenant  on  the  part  of  the  master  to  provide  Jf  "^  "^'l* '® 
for  the  apprentice  meat,  drink,  and  lodging,  except  on  Sundays^  aed  by  8  Amu* 
during  the  term.    The  indenture  was  properly  executed,  and  c.9.  ^45, 
attested,  and  written  on  a  St.  stamp.    The  pauper's  father  ex- 
pended 5L  and  upwards  in  clothing  his  son,  and  in  providing 
meat,  drink,  &c,  for  him  on  Sunday*  during  the  four  years  under 
this  covenant ;  for  this  no  additional  duty  was  paid,  according  to 
the  Stat.  8  Ann,  c,  9.  —  LokD  Kenton  C.  J*  This  has  been  vexata 
questio  ever  since  I  came  into  Westmhuter'^haU  ;  and  various  opi- 
nions have  been  entertained  upon  it.    It  is  true,  that  if  an  inden« 
tare  be  taken  to  the  Stamp-office,  they  will  set  their  value  upon 
every  supposed  benefit  to  the  master,  for  the  sake  of  the  revenue; 
but  that  is  by  no  means  decisive.    The  question  depends  on  the 
Stat.  8  Ann.  c.  9.  §  22.  k,  45* ;  the  former  of  which  sections  im- 
poses a  duty  on  all  sums  of  money  given  with  any  apprentice,  &c.; 
and  the  latter  enacts,  that  where  any  things  not  being  money, 
shall  be  given,  contracted  for,  or  secured,  to  or  for  the  use  or 
benefit  of  the  master,  the  duty  shall  be  paid  for  the  full  value  of 
such  thing,  in  the  same  manner,  &c.     The  latter  provision  *was 
inserted  ror  the  purpose  of  protecting  the  revenue  from  any  fraud 
which  might  otherwise  be  practised  by  the  parties  giving  some- 
thing in  lieu  of  money.    For  if,  as  in  the  case  put  by  Aston  J.  a 
horse,  or  other  valuable  thing  of  that  sort,  be  ffiven  b^  the 
friends  of  the  apprentice  to  the  master,  that  must  be  considered 
to  be  a  benefit  to  the  master,  for  which  a  duty  should  be  paid. 
It  occurred  to  me  early  in  the  argument,  that  in  order  to  see 
.what  wo«]d  or  would  not  be  considered  as  a  benefit  to  the  master. 
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it  was  necessary  to  inquire,  what  were  the  duties  fhat  resulted 
from  the  bare  relation  of  master  and  apprentice.  And  I  tinxk 
that  the  statute  of  8  &  9  fT.  3*  c,  30.  ( 5.  throws  a  great  deal  of 
liffht  upon  that  point ;  because,  if  from  the  time  of  the  statute 
of  Elizabeth  to  that  time,  masters  could  not  be  compelled  to 
provide  for  parish-apprentices,  and  that  law  was  made  ibr  the 
purpose,  it  shows  that  the  obligation  of  providing  for  apprentices 
did  not  result  from  the  mere  relation  of  master  and  apprentice; 
for,  if  it  did,  that  part  of  the  statute  of  W,  3.  was  nnnecettary. 
The  case  of  parish-apprentices  is  the  only  one  where  an  appreo- 
tice  can  be  put  out  nolens  voUns;  all  the  others  depend  on  the 
express  stipulations  to  be  made  by  the  parties  interested.  It  has 
never  been  held  that  the  obligation  of  the  master  extended  to  the 
providing  of  clotlies  for  the  apprentice,  and  yet  I  cannot  dis- 
tinguish that  from  the  obligation  to  provide  sustenance ;  for  the 
former  are  equally  necessary  with  the  latter ;  and  in  other  cases 
than  those  of  parish-apprentices  clothes  are  generaliy  provided 
by  the  friends  of  the  apprentice.  But  if  every  thing  is  to  be 
valued,  and  a  duty  set  upon  it,  from  which  a  benefit  arises  to  the 
master,  it  might  be  equally  said,  that  the  earnings  of  the  appren- 
tice should  be  liable  to  the  duty.  The  argument,  therefore,  that 
eviery  benefit  which  the  master  derives  from  the  apprentice,  by 
proving  too  much,  proves  nothing.  The  authority  of  Asion  J.  is 
m  all  cases  worth  resorting  to,  but  particularly  so  in  cases  of  Ses- 
sions law^  in  which  he  was  remarkably  conversant.  And  bis 
opinion  in  the  case  alluded  to  is  very  strong  to  this  pomt.  I 
think,  therefore,  that  the  clear  meaning  of  the  statute  of  Aiune 
is,  that  where  money,  or  money *s  worth,  is  given  to  the  master  by 
the  friends  of  the  apprentice,  by  way  of  premium,  a  duty  ought 
to  be  paid  for  it ;  but  that  where  meat,  clothes,  &c.  are  to  be 
provided  by  the  master,  no  duty  is  payable,  because  there  is  not 
any  thing  given  to  the  master^  —  Bullbr  J.  The  construction  ^ 
which  Aston  J.  put  upon  this  act  of  parliament,  seems  to  be  a 
sound  one,  and  is  warranted  by  the  words  of  the  statute,  which 
are,  **  that  where  any  thing,  not  being  money,  shall  directly  or 
**  indirectly  be  giveny  &c.  contracted  Jbr,  or  secured,  to  or  far  ihe 
^'  use  or  ben^  of  any  master,^^  &c.  Then  by  the  very  words  of 
the  act  it  must  be  something  contracted  for,  or  given  to  or  for 
the  use  of  the  master,  independently  of  the  apprentice.  The  statute 
then  goes  on  to  say,  <^  with  or  in  respect  of  any  apprentice  for 
**  whom  a  duty  is  chargeable  by  the  act :  "  this  refers  to  the  32d 
section,  where  the  words  are,  *'  sums  which  shall  be  given,  paid, 
''  contracted,  or  agreed  for,  with  or  in  relation  to  every  appren- 
.<'  tice,"  &c.  Now  all  these, terms  mean  ijomething  which  is  ^it»ii 
to  the  master,  or  contracted  for  ;  and  only  apply  to  cases  where 
the  master  is  to  derive  a  benefit  from  the  friends  of  the  apprco* 
tice,  independently  of  the  benefit  to  be  derived  from  the  ap* 
prentice  himself;  and,  therefore,  whatever  is  given  for  the  advan* 
tage,  benefit,  or  accommodation,  of  the  apprentice,-  does  not 
fall  within  the  meaning  of  this  clause.  What  was  said  by  the 
{a)Ante,p\.0A5,  Court  in  Res  v.  jVor^A  Omram  {a)  strongly  supports  th«  deter* 

raination.  There  the  grandfather  agreed  before  the  binding  to 
give  the  master  30«.  to  clothe  the  apprentice,  the  master  having 
refused  to  take  the  apprentice  unless  he  were  better  clothed;  and 
the  Court  said,  <<  it  is  not  a  premium  received  by  die  master: 
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"  the  statute  means  something  given  directly  or  indiredily  for 
"  the  benefit  of  the  master.'*    I  am,  therefore,  of  opinion,  that 
what  is  given  for  the  benefit  of  the  master  must  be  paid  for ;  but 
that  what  is  given  for  the  benefit  of  the  apprentice  is  not  within 
the  wor^  of  the  act  of  parliament.  —  Gbosb  J.     When  we  con- 
sider the  nature  of  an  apprenticeship,  the  words  of  the  act  of 
parliament,  and  what  has  been  said  m  other  cases,  this  question 
does  not  admit  oi  much  doubt.     What  is  an  apprenticeship,  but 
the  putting  out  a  young  person  to  a  master  to  teach  him  his  trade  ? 
lostrnction  on  the  one  hand,  and  service  on  the  other,  are  the 
objects  of  apprenticeship.     But  sometimes  it  happens  that  cer- 
tain apprenticeships  are  likely  to  prove  lucrative  to  the  parties, 
and  parents  are  induced  to  give  large  sums  of  money  for  the  pur- 
pose of  having  their  children  instructed  in  particular  kinds  of 
business.    This  the  legislature  considered  as  a  fair  object  of  tax- 
BtioD :  but,  as  frauds  might  have  been  committed  on  the  revenue 
if  the  tax  had  been  condned  to  money  only,  this  provision  was 
made  in  the  act   extending  the  duty  to  **  things "  as  well  as 
money.    Still,  however^  the  legislature  only  intended  to  tax  those 
things  which  were  given  in  lieu  of  money  as  a  premium  to  the 
master  to  teach  the  apprentice  his  trade.     This  construction  of 
the  act  appears  strongly  to  be  confirmed  by  what  fell  from  As- 
ton  J.  in  the  case  o£Rex  v.  PorUea^  (a)  as  well  as  by  what  was  said  {n)Ante,^VQ5o, 
in  the  case  mentioned  by  my  brother  BuUer*    Therefore,  on  the 
reason  of  the  thing,  on  the  words  of  the  act  of  parliament,  and 
and  on  the  authorities,  I  am  of  opinion,  that  this  benefit  to  the 
apprentice  was  not  a  ''  thing  "  for  which  a  duty  is  payable  under 
the  statute. 

655.  Rex  v.  St.  PauTs,  Bedford^  M.  T.  S6G.S.  6  T.R.  4^i.  —  An  agreement 
An  apprentice  was,  by  a  written  agreement  assigned  over  to  an-  *°  a«jgn.«n  ap- 
other  master  for  the  remainder  of  the  term ;  and  the  Court  were  Siraped!""'see 
of  opinion,  that  it  was  necessary  to  the  validity  of  the  agreement  S.C.posr,To1.ii. 
that  it  should  be  stamped  pursuant  to  the  statute,  28  G.  S.  c.58.      pi.  575. 604. 

^56,  Rexv.  Wantage,  T,  T.  41  G.8.  lEasty  601.-- Two  jus-  Amaaterstipu- 
tices  removed  T.  S.  from  fV.,  to  the  parish  of  St.  P.    The  Ses-  l«^°g  for  4rf. 
sions  Quashed  the  order,  subject  to  the  opinion  of  this  Court  on  ^^  ^^  ''' 
the  foAowmg  case :  T.S.  the  pauper  being  settled  in  the  parish  of  of  his  appien? 
St.  P.,  was  bound  apprentice  to  Mr.  T.,  for  the  term  of  seven  ttceisnobeneat 
years,  and  served  there  for  18  months.    The  indentures  were  lost;  to  him  within 
but  parol  evidence  being  admitted,  it  appeared,  that  the  pauper  *J*  ■•^  **LfcSj» 
was  to  find  himself  in  clothes,  board,  washing,  and  lodging  :  thai  anadditiorud 
the  master  was  to  allow  him  full  journeyman  s  wages,  but  was  to  duty  is  to  be 
have  4<f.  out  of  every  shilling  of  the  pauper's  earning^.     The  paid;  being 
indentures  were  stamped ;  but  no  duty  was  paid  for  any  consider-  by  law  entitled 
ation  reserved  to  the  master.  —  Lord  Kenyon  C.  J.  said,   it  ***  *''®  whole, 
was  impossible  to  argue  that  a  part  of  the  apprentice's  earnings  re- 
served to  the  master  was  a  benefit  to  him  within  the  meaning  of 
the  statute,  when  by  law  he  was  entitled  to  the  whole,  and  might 
rather  be  considered  to  have  given  up  that  part  which  he  did  not  (6)  See  Rex  0. 
reserve  than  to  have  acquire<l  any  thmg.  —  Per  Curiam  :  Order  Leighton,  anUt 
of  Sessions  confirmed.  (2)  pi. 654. 

657.  Rex  v.  Keymham^   T.  T.  44  G.  8.  5  East,  S09.  —  The  pau-  When  a  sum 
per  T.  Af.,  being  legally  settled  at  AT.,  was  bound  apprentice  for  agreed  to  be 
seven  years  to  J.  C,  who  resided  at  B.     The  sum  of  5/.  5«.  was  8*^*"  ^*  "* 
agreed  to  be  paid  by  the  father  to  the  master  as  a  premium,  and  5/^5^° wWch** 
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w«s  inserted  in  was  the  8Uin  inserted  in  the  indenture.     Bat  the  only  sum  ubidi 

the  iodenture,  appeared  to. have  been  paid  was  the  sum  of  4^ 4«.)  which  i^as  paid 

mnd  the  duty    ^  ^  ^^^  ^^^  of  dating  and  executing  the  indenture.    The  Scuioes, 

l7*by^Mtt.  '°^'  considering  the  indenture^as  void  under  the  stat.  8  Ann*  c9.  con- 

8  Ann.  C.9.  held  firmed  the  original  order  of  justices,  by  which  the  pauper, vhis 

veil,  though  in  wife  and  child  had  been  removed  from  the  parish  of  W.  to  the 

fact  only  4/.  4«.  parish  of  K.    It  was  admitted  on  the  argument  of  the  case,  thai 

r^'Si^^tf  the  duty  had  been  paid  on  the  sum  contracfedjar.  —  Gboss  J.  hi 

Jvceivedgiv^  construing  the  act  of  parliament,  we  must  attend  to  the  intentioD 

jMid,  agreed^  or  of  the  legislature,  which  was  to  raise  a  revenue  by  the  payment 

amtractedfir,  of  certain  duties  upon  indentures  of  apprenticeship,  &c.,  and  to 

as  required  by  take  care  that  the  public  were  not  defrauded  of  the  flair  dotj. 

^''"^^'Ti""  For  this  purpose  the  act  requires  ft  35.)  **  that  the  M  turn  of 

aerted.  and  the     ..  '^     '^ •     j         >  •       j-     ^i  •     i-       *i       •  -j 

duty  paid  for  it,  nioney  received^  or  m  anywise  directly  or  mdirectly  given,  paid, 
and  the  itamp  ''  agreed,  or  contracted  for,"  with  the  apprentice,  '*  shall  be  tnd^ 
used  was  of  the  '<  iruerted  in  words  at  length"  in  the  indenture,  ire.  under :a  cer- 
nme  descrip-  tain  penalty ;  and  then  the  subsequent  clause  ( §  39. )  avoids  the 
tion  and  ^^^^  indenture  "  if  the  sum  received,  given,  paid,  secured,  or  cod* 
ed  to'^sraie  "  tracted  for,  '*  be  not  so  truly  insertedl  Now,  by  requiring  the 
fund  as  if  4^  4i.  J^  *^f^  to  be  inserted,  it  meant  that  not  less  than  the  sum  upon 
only  had  which  the  duty  was  really  payable  should  be  inserted :  and  here 

been  inserted  not  only  the  ^fidl  sum,  but,  in  truth,  more  than  the  sum  for  which 
"^  ^^  ^^t  ^^  ^^^y  ^^  payable  has  been  inserted,  and  the  duty  paid  upon  such 
w<nil?h!^e  larger  sum.  There  has,  therefore,  been  no  fraud  upon  the  public,  bat 
sufficed.  t^G  whole  which  the  act  required,  and  even  more,  has  been  com* 

plied  with  :  and,  therefore,  there  is  no  ground  for  the  objection.  ^ 
Lawrence  J.  Even  supposing  that  the  exact  sum  which  the 
master  had  contracted  for  and  was  entitled  to  receive  with  the 
apprentice  were  required  by.  the  act  to  be  inserted*  still  the  ob- 
jection would  not  hold  in  this  case.  For  it  spears  that  5/.  5s»j 
which  is  the  sura  inserted  in  the  indenture,  was  the  sum  contracted 
for ;  and  though  the  master  has,  in  fact,  only  received  47. 4«.,  yet  I 
know  no  reason  why  he  may  not  recover  the  remainder  in  an  ac* 
tion.  The  objection  would  have,  been  more  plausibje  if  47. 4t* 
only  had  been  inserted  in  the  indenture,  and  the  duty  paid  upon 
that.  Taking  it,  however,  that  the  47.  ^.  only  whidi  havebeen  in 
fact  received  by  the  master,  were  all  he  was  to  have,  still  the 
words  of  the  act  have  been  complied  with,  requiring  the  full  sum 
paid  to  be  inserted ;  for  here  the  JUU  sum  paid,  and  more,  has  been 
(o)  1  East,  55.     inserted,  and  the  duty  paid  upon  it.    The  case  of  Farr  v.  PricCf  (a) 

does  not  apply;  because  there  the. stamp  used  was  one  appro- 
priated .  to  notes  of  a  higher  denomination.  The  stamp  duties 
raised  by  different  acts  on  different  instruments  are  ^propriated 
to  the  payment  of  the  interest  of  different  funds ;  and  if  the  pro- 
per  stamp  appropriated  to  the  specific  instrument  were  not  made 
use  of,  though  an  equal  or  higher  stamp,  intended  for  a  different 
instrument,  were  used,  the  interest  of  the  fund  might  tiim  out 
deficient  for  which  the  duty  was  imposed.  In  that  case  the  stamp 
used  was  not  the  stamp  required  by  the  act  of  parliament  for  a 
note  of  that  amount.  But  no  such  objection  arises  here:  the 
duty  imposed,  whether  more  or  less  in  the  particular  instance,  is  all 
applicable  to  one  fund,  and  the  same  description  of  stamps  is  re- 
ouired.  —  Le  Blanc  J.  If  the  act  is  to  be  construed  according  to 
the  intention  of  the  legislature,  it  is  clear  that  such  intention  his 
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been  complied  with  in  thiB  case;  and  if  we  look  io  the  words  of 
the  act,  they  will  be  equally  satisfied  b^  what  has  been  done.  The 
intention  of  the  legislature  was  to  raise  a  stamp  duty  in  propor« 
tioD  to  the  sum  paid  with  the  apprentice.  For  which  purpose 
they  have  required,  by  §  S&^  that  iheJuU  sum  received  or  in  any- 
wise given,  paid,  a^eed,  or  contracted  for,  shall  be  inserted ;  and 
by  §  S9.  die  indenture  is  avoided  in  which  shall  not  be  inserted 
the  full  sum  received,  or  given,  paid,  secured,  or  contracted  for, 
'*  or  whereon  the  duties  payable  by  this  act  shall  not  be  duly  paid, 
**  Ac.  according  to  the  tenor  and  true  meaning  of  this  act."  Now 
xhtftdl  mm^  accordine  to  the  tenor  and  true  meaning  of  the  act, 
has  been  inserted ;  and  the  proper  stamp  appropriated  to  this  de- 
scription of  instruments  has  been  used ;  which  differs  this  from 
the  case  cited.  —  Orders  quashed,  {a) 

%5».  Rex  V.  Long  Buckbv,  M.  T.  46  G.  3.  7  East,  46.  —  Two  Hie  Senums 
justices  by  an  order  removed  W.  L.,  S.,  his  wife,  and  their  children  presumed  that 
by  name,  from  the  parish  of  Long  Buckhy  to  the  parish  of  N.  P.  ^  \^^!^  ^ 
The  Sessions,  on  appeal,  quashed  the  order,  subject  to  the  opinion  executed  so'^ 
of  this  Court  on  the  following  case :  The  pauper  W,  X,.,  who  was  yean  before, 
the  illegitimate  son  of  M*  L.,  was  bom  in  the  parish  of  N.  P.,  and  and  under  which 
in  the  year  1774  or  1775  was  bound  apprentice  by  indenture  to  the  apprentice 
J.  D.,  of  Lons;  Buckby^  shoemaker,  for  seven  years,  for  a  premium  i^^^J^^^ne 
of  ii.,  whidn  was  paid,  and  the  indenture  regularly  executed  b^  fo,  seven  yean, 
the  pauper,  his  mother,  and  D.,  the  master,  with  whom  the  pauper  when  the  indent 
served  his  full  time  in  Long  Buckby*    Only  one  indenture  was  turewM  given 
executed,  which  after  seven  years  was  given  to  the  pauper,  and  "P  to  him,  and 
was  proved  to  have  been  lost.    For  12  years  past  the  pauper  had  j^^jj^^^e- 
resided  at  Long  Buckby^  during  which  time  4)0  had  been  often  ^pariah  in 
relieved  by  that  parish,  and  had  received  t&von^s  money  from  it ;  which  he  was 
which  towns  money  is  given  away  at  Christmas  to  parishioners,*  aettled under 
and  no  further  evidence  was  given  by  the  appellants.     But  the  •"^  indenture 
respondents  proved  by  the  deputy-register  and  comptroller  of  the  fof^*J][^I^ 
apprentice  duties,  that  it  did  not  appear  that  any  such  indenture  y^  wa8»n>- 
had  been  stamped  with  the  premium-stamp,  or  inroTled,  from  the  peHyttamped  in 
year  177S  to  the  16th  of  July  1805.     The  respondents  insisted  proportion  to 
that  the  appellants  ought  to  have  given  further  proof  of  the  pay-  *®  apprentice 
ment  of  the  duty,  and  of  the  inrolment:  but  tlie  Court  were  of  ^*^ej!if'^ 
opinion  that  after  the  length  of  dme  elapsed  they  might  presume  ^i^^.^^** 
that  all  had  been  rightly  done.     And  the  pauper  having  done  no  Uiough'the  de- 
other  act  to  gain  a  settlement,  the  order  was  quashed.  —  When  puty  register 
this  case  was  called  on,  Dayrell  was  to  have  supported  the  order  »nd  comptroller 
of  Sessions :  but  the  Court  desired  to  hear  what  objection  could  ju^^JJJL 
be  urged  against  the  presumption  which  the  justices  had  made  tliatitdid^ 
from  length  of  time,  which  did  not  appear  to  be  an  unreasonable  appear  in  the 
presumption.  —  Morricb,  contrd^  said,  that  the  justices  could  not  office  that  any 
properly  presume  that  every  thing  had  been  rightly  done  when  the  ^^  indenture 
indenture  was  executed,  against  the  evidence  adduced  by  the  Jjl^*^ 
stamp-officer  to  show  that  the  duty  had  not  been  paid ;  for  if  the  roHedduri^g  " 
duty  had  been  paid,  the  presumption  was  that  it  would  have  been  Uiat period; 
iorolled  at  the  head-office  in  London^  in  the  usual  and  proper  andthejudg. 
manner. — Lord  Ellenborough  C- J.  The  question  before  the  «;>«»*  of  the  jua- 
justices  was,  whether  the  presumption  that  all  was  rightly  done,  firmed "^bTr. 
after  the  elapse  of  so  many  years,  were  sufficiently  rebutted  by  the  *" 

(a)  Vide  Taylor  v.  Hague,  2  East,  414.  S.  P. 
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negative  evidenoe  of  the  officer :  they  thought  not,  and  we  caimot 
gay  they  have  done  wrong ;  for  the  presumption  of  law  is  to  be 
favoured ;  and  against  the  negative  evidence  they  may  have  set 
the  possibility  of  an  irregularity  in  tiie  returns  made  to  the  office. 
—  Per  Curiam  :  Order  of  Sessions  confirmed,  (a) 
In  an  indenture       659.  Rex  v.  Bradford,  H.  T.   5SG.S.   1  Af .  &  S.  151.  — Re- 
of  apprentice,     moval  from  JB-  to  T.,  order  quashed,  subject,  Ac  — The  paaper 
b^^ the  r^ ren-^  ^^^°?  ^^  *^®'  ^^  indenture  bound  himself  apprentice  to  D.  F^  of 
tice  to  aUow  his  ^'9  ^*^^  *  term,  in  which  indenture  was  a  covenant  in  the  following 
roaster  2s.  a        w6rds :  '*  He,  the  said  pauper,  doth  agree  to  allow  his  said  master 
week,  and  to       «<  2s.  per  week,  weekly  and  every  week,  and  to  have  (leaving  a 
have  wages,  and  «<  blank)  wages,  and  provide  for  himself  for  the  above-said  term." 
LT/duH^?^*tlw    ^^^  pauper  duly  served  his  master  for  the  said  term  in  B^  and 
term  "do«?  not    ^^^  2s.  a  week  agreed  to  be  allowed,  were  regularly  deducted  oat 
require  the  acU    of  the  wages  which  he  constantly  received  during  his  service, 
ditioniil  stamp     The  indenture  was  upon  a  I5s*  stamp ;  and  it  was  objected,  on  the 
required  by        p^rt  of  the  respondents,  that,  under  the  44  G.  S.  c.98.  Sdied.  A. 
44G.3.  c.98.  ^  ^^hich  requires  in  an  indenture  of  apprenticeship,  where  the  sum 
tureVlwrca       or  value  given,  paid,  contracted,  or  agreed  for,  with  the  appreo- 
^um  of  money     tice,  shafl  exceed  10/.  and  not  exceed  20/.,  that  the  stamp  should 
is  contracted  for  be  iL  iOs.)  this  indenture  required  a  stamp  of  1/.  10s.;  and,  there* 
by  the  apprcn-     f^j.^^  ^^e  indenture  was  void.  —  Ellenborough  C.  J.  If  the  word» 
^'^'  of  the  covenant  were  transposed,  they  would  run  thus ;  the  paoper 

to  have  wages,  and  to  allow  his  master  2$.  per  week,  and  then 
there  could  be  no  doubt  of  their  meaning  an  allowance  oat  of  the 
wages  simply ;  and  what  difference  does  the  order  in  which  they 
now  stand  make  in  the  sense  ?  It,  therefore,  can  never  be  coon* 
dered  as  a  boon  to  the  master,  who,  instead  of  having  the  labour 
of  his  apprentice  for  nothing,  which  he  was  entitled  to  have,  agrees 
to  pay  him  wages,  deducting  25.  per  week  out  of  them.-^Li 
Blanc  J.  The  master  had  a  right  to  the  whole  of  the  earningi) 
but  allows,  by  way  of  wages,  such  a  sum  as  they  are  computed  tf, 
minus  2*.  p^r  week,  on  account  of  his  providing  for  himaelf.— 
Bayley  J.  concurred.  —  Order  of  Sessions  confirmed. 
Where  the  mo-  660.  Rex  v.  Skeffington,  If.  T.  60  G.  S.  and  1  G.4.  SB.  A  A. 
ther  of  an  ap-      ggg,  —  Two  justices  by  their  order  removed  T.  H.  and  R,  his  wife. 

Smettd  hot°^  fr^"^  **^®  P*"^^  ^^  ^'  ^^  ^^^  l^"^^  ^^  ^'   '^^^  Sessions,  on  appeal, 

expired,  applied  confirmed  the  order,  subject,  Sec.  The  respondents  proved  a  hiring 

to  his  master  to  and  service  in  S.  by  the  pauper  T.  H.,  from  Martinmas  18Hto 

give  him  up  to  the  following  Martinmas.     The  appellants  then  gave  in  evidcfloe 

her,  and  the  j^^  indenture  of  apprenticeship,  dated  1805,  by  which  the  pauper 

cw«mS''lo1t  ^^""^  himself  apprentice  to  IV.  D.,  of  the  parish  o£  St.  Mary, 

^^U  having*  Leicester,  for  the  term  often  years.   A  premium  of  12/.  was  stated 

agreed  to  part,  in  the  indenture  to  have  been  paid  to  D.  with  him  by  the  church* 

the  apprentice  wardens  and  overseers  of  the  parish  of  Tugby,  which  was  abo 

want  away;  but  g^^ted  to  have  been  paid  by  them  out  of  a  charitable  donadoa 

!^^^as"in '  ^""^  belonging  to  that  parish.     No  evidence,  however,  was  giv«o 

the  hands  of  a  of  the  premium  having  been  paid  out  of  a  charitable  fund,  except 

third  person,  the  above  statement  on  the  face  of  the  deed,  and  the  declara^oa 

was  never  ap-  of  the  pari^li-officcrs  at  the  time  they  paid  it,  that  it  was  charitj- 

{died  for  nor  money.    The  deed  was  objected  to  as  not  having  any  stamp,  bot 

Jleld  "that  the  *^®  objection  was  over-ruled.     The  pauper  served  under  the  in- 

apprenticeiihip  denture  for  four  years  in  the  parish  of  5U.  Maiy,  Leicester,  whea 

fa)  Vidc.Rex  i;.  East  Knoyle,  ante,  pi.  644.  and  Rex  t^  Badby,  fliilf,pLW9. 
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hit  motber  spoiled  to  Z>.  to  give  him  up  to  her,  the  MVing  she  luul  was  not  put  an 
procured  anotner  master.    The  master  said  she  mignt  have  him  end  to  by  this 
and  welcome.    They  all  agreed  to  part,  and  the  boy  went  away  !?'®^!1J*'  **' 
with  his  mother.    The  indenture  remained  in  the  hands  of  the  ter i^d  tUthT 
overseers  of  Tughy^  and  was  never  delivered  either  to  the  boy  or  would  have 
his  mother,  nor  applied  for  by  any  of  the  parties ;  but  the  master  given  up  the 
said  be  would  have  given  it  up  if  it  had  been  at  the  time  in  his  'iMl^otiire  if  be 
possession.     The  overseers  of  Tughy  afterwards  applied  to  2>.  to  had  had  it  in  hia 
take  the  boy  again  ;  but  he  said  he  would  not,  adding,  unless  the  STtim^and 
magistrates  ms^e  me  take  him  again,  I  have  done  with  him ;  and  afterwaids  ».' 
•he  never  heard  )Einy  thing  more  on  the  subject.  —  Abbott  C.J.  fused  to  take 
If  it  had  been  shown  in  the  present  case,  that  this  apprenticeship  ''"ck  the  ap- 
bad  ever  been  well  constituted,  I  should  have  been  of  opinion,  P^^tice.    Se- 
appn  the  authority  of  the  case  of  Rex  v.  Bote,  which  has  been  M°uMtanipod 
cited  here,  that  the  agreement  between  the  parties  in  this  case  was  indenture  of  ap- 
not  sufficient  to  put  an  end  to  the  indenture.     I  think,  also,  that  prenticeahip 
the  fund  out  of  which  the  premium  is  said  to  have  been  paid,  was  >^t^  that  a 
a  public  charity  within  the  meaning  of  the  exception  in  the  stamp-  K°U^**'^-j^ 
act.     But  I  think  that  there  is  no  sufficient  evidence  in  this  case  |^„(  addedf^tlwt 
to  show  that  the  premium  was,  in  fact,  paid  out  of  such  a  fund.  It  it  waa  paid  out 
is  stated  in  the  case,  as  a  fact  proved  by  the  master,  that  a  pre-  of  adiaratable 
mium  of  12/.  was  paid  with  the  apprentice.     That  being  so,  it  donation  fund 
would  be  very  dangerous  to  say  that  the  declaration  of  the  parish-  helonging  to 
officers  should  be  admitted  to  prove  the  nature  of  the  fund  out  of  th^exMutM-beioff 
which  it  was  paid,  more  especially  when  those  persons  might  have  called,  proved 
been  called  to  prove  the  fact.     The  case  is  not  precisely  the  same  that  the  prc- 
9Jk  if  a  declaration  of  the  parish -officers  had  been  offered  as  the  °>\um  bad  been 
only  proof  of  payment.     In  that  case  the  whole  declaration  would  ^-^^ 
Jiave  been  receivable.     But  here  the  fact  of  payment  was  itself  ^Jhi^Jold lUmat 
proved.     Upon  that  ground  I  am  of  opinion  that  the  indenture  the  time  of  pay- 
ought  not  to  have  been  received  in  evidence;  and,  therefore,  that  ing  it  that  it  was 
the  Sessions  had  nothing  before  them  to  show  that  the  pauper  was  charity  money : 
not  mi  juris  at  the  time  when  he  served  for  a  year  in  S.    The  ^®^<^»  **>•*  the 
order  of  Sessions  must,  however,  be  confirmed,  because  their  ulti-  j^^g  tSSf!!?'** 
mate  decision,  although  founded  on  wrong  grounds,  was  correct,   the  reciud  in  the 
Baylet  J.     I  am  entirely  of  the  same  opinion.     The  respondents  indenture,  and 
having  proved  a  case  of  hiring  and  service,  it  became  the  duty  of  **»«  declarations 
the  appellants  to  show  that  there  was,  at  the  time,  a  subsisting  °^*®  p«rish- 
valid  apprenticeship.    In  order  to  do  that,  they  produce  an  inden-  not^admiaiawe 
ture,  which,  on  the  face  of  it,  purports  that  a  premium  has  been  in  evidence,  so^ 
paid,  and  which  is  not  stamped.     Now,  if  that  premium  was  paid  as  to  bring  the 
out^of  a  public  charity,  it  was  the  duty  of  the  appellants  to  prove  ***®  vrithin  the 
that  fact,  which  was  within  their  knowledge,  and  of  which  the  44g^*''^'o8*" 
respondents  could  know  nothing.     An  indenture  of  apprenticeship  ^  i9o.'ud  * 
is  no  evidence  of  the  facts  recited  in  it.  — If  it  were,  the  incon-  that  the  in- 
venience  pointed  out  in  argument  would  occur,  that  in  order  to  denture,  being 
defraud  the  revenue  a  party  might  always  recite  that  the  premium  unstamjied,  was 
was  paid  out  of  a  public  charity,  whether  the  fact  were  so  or  not.  JJJ^f*    h^  hf' 
But  It  is  said  that  if  the  payment  of  the  premium  be  proved  by  the  donation*ftnid 
indenture,  this  recital  also  becomes  evidence.    That  answer  is  not,  belonging  to  a 
however,  sufficient ;  for  it  is  plain  upon  this  case,  that,  independ-  parish  is  a  pub- 
ently  of  the  indenture,  there  is  direct  evidence  of  the  fact  of  pay-  ^"^  clwrity, 
ment.     I  think,  therefore,  that  on  the  evidence  this  was  a  void  "^^^^  *^^  "' 
indenture.  —  Holroyd  J-     If  the  recital  in  the  iinlenture  of  ap-  ****  ***"' 
prenticeship,  and  the  declaration  of  the  parifth-officer.s,  had  been 
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the  only  evidence  of  the  fact  of  payment  of  the  premium,  I  should 
have  been  of  opinion  that  there  was  sufficient  endence  also,  that  it 
was  paid  out  of  a  public  charity.     But,  on  looking  at  this  case,  it 
18  clear  to  me  that  that  fact  was  proved  substantially  by  the 
master.     If  so,  the  Sessions  decided  wrong  in  receiving  the  inden- 
ture in  evidence  without  a  stamp.     Their  ultimate  decision  was, 
however,  right,  for  they  confirmed  the  order.  —  Order  of  Sessions 
confirmed. 
An  hideimire         qqi^  r^jc  v.  Chipjiing' Norton,  H.  T.  2  G,4.  SB  &  ^.412.— 
Shi*^'*'^cuted    ^P^^  ^^  appeal  against  an  order  of  two  justices,  whereby  J.  £., 
be^re  tfie  pass-  ''^'dow,  and  her  six  children,  were  removed  from  the  paridi  of  il., 
ing  of  the  in  the  county  of  N;  to  the  parish  of  C,  in  the  county  of  0.  ; 

44  G.  s.  c  98.  the  Sessions  confirmed  the  order,  subject,  &c.  By  indenture  of 
must  be  stamp-  the  30th  October  1794,  W.  -B.,  the  late  husband  of  the  pauper, 
roiill!lfrtll^^"^  J.  £.,  and  the  father  of  her  children,  not  being  then  settled  in 
w/thin  UietFme  ^^*  parish  of  C,  bound  himself  to  serve  R.  P.,  of  C,  as  an  ap- 
prescribed  by  prentice  for  seven  years,  and  R,  P.,  in  consideration  of  25/.,  the 
the  tutute  sum  given  with  the  apprentice,  covenanted  to  instruct  him  in  the 

8  Ann.  c.  9.  business  of  a  cooper.  The  indenture  was  duly  stamped,  with  a 
and  wliere  such  ^^^^^  denoting  the  payment  of  the  several  duties,  amounting  id 
was^stamped  at  ^^^  wbole  to  6f.,  imposed  by  different  statutes  upon  the  mdentore 
the  time  of  its  itself;  but  it  was  not  stamped  with  any  stamp  in  respect  of  the 
being  produced  premium,  as  required  by  the  statute  8  Ann.  c.  9.,  within  the  time 
in  «tidence,  required  by  that  statute,  nor  until  the  making  of  the  order  of 
with^the  «^™P^  removal,  and  after  the  entering  of  the  appeal  against  the  order. 
5?g!  s.  c.  1^84!.^  Before  the  hearing  of  the  appeal,  the  indenture  was  stamped, 
•but  not  within  upon  the  payment  of  51,  penalty,  and  of  I/.,  with  a  stamp  denot* 
the  time  pre-  ing  payment  of  a  duty  of  1/.,  being  the  ad  xxdorem  duty  stamp 
scribed  by  the     ug^j  £q  denote  the  payment  of  such  dutv   under  the  55G,S* 

Held^^t  thlT'  ^'  ^®*'»  *"^  ^^'  f^®^"^  ^'^®  ^"^y  payable  uncfer  that  statute,  in  re- 
indentore  was  spect  of  a  premium  of  25/.  given  with  an  apprentice.  The  duty 
wholly  void,  and  payable  in  respect  of  the  like  premium  under  the  8  ^f»i«  c.% 
tiiat  tiie  pauper,  was  I2i.  6d.  only,  the  duties  payable  under  both  the  last  mentioned 
by  serving  un-    statutes,  were,  after-  they  were  paid  into  the  exchequer,  ap- 

nrwtdemem.     P^'^*^'®  '^  '^®  *^"*®  purposes.     The  stamps  used  by  the  com- 

Diissioners,  under  the  55  G.  3.  r.  1 84.,  are  of  a  different  sort  fi'om 
those  which  were  required  to  be  procured,  and  used  by  the  sta- 
tute 8  Ann,  c.  9.,  which  were  poundage  stamps.     These  stamps 
•    were  used  until  the  passing  of  the  44  G.  S.  c.  98. ;  which  imposed 
an  ad  valorem  duty,  and  the  poundage  stamps  were  disused,  and 
the  dies  with  which  they  were  formed  were  then  broken  up,  and 
are  not  now  in  existence.     IV,  E,  served  under  the  indenture  in 
C.,  until  the  expiration  of  seven  years  from  the  date  thereof 
—  Abbott  C.  J.    I  am  of  opinion  that  this  indenture  was  void, 
not  having  been  stamped  within  the  time  required  by  law,  and,  con- 
sequently, that  the  pauper  gained  no  settlement  by  serving  under  it. 
By  the  statute  8  Ann,  e*  9.  §  32.  a  premium  stamp  is  imposed,  and 
by  §  36*  indentures  signed  within  the  limits  of  the  weekly  bills 
of  mortality,  were  required  to  be  stamped  within  one  month  aAer 
the  date,  and  by  §37.  every  indenture  entered  into  elsewhere  in 
Great  Britain^  shall  be  either  stamped  within  two  pionths,  or 
brought  within  that  time  to  some  collector  or  officer  appointed  for 
the  management  of  these  duties,  who  shall  indorse  a  receipt  for 
the  duty  paid,  bearing  date  on  the  day  of  payment.    By  i  38* 
indentures  executed  within  50  miles,  to  be  computed  from  the 
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limitB  of  the  weekly  bills  of  mortality,  shall  be  stamped  within 
three  months,  and  if  at  a  greater  distance,  within  six  months  afler 
the  date  or  making  thereof.  By  §  39.  all  indentures  not  stamped 
within  the  respective  times  for  that  purpose  limited  by  the  act, 
are  declared  void,  and  not  available  in  any  court  or  place,  or  to 
any  purpose  whatsoever.  Here,  therefore,  the  legislature  ex- 
pressly requires  that  the  instrument  shall  be  stamped  within  the 
prescribed  time,  and  declares  that,  in  case  of  omission,  it  shall 
be  void  to  all  intents  and  purposes,  and  that  forms  a  distinction 
between  this  case  and  those  that  have  been  cited  in  argument. 
The  order  of  Sessions  must,  therefore,  be  quashed.-— Order  of  Ses- 
sions quashed. 

V.  Of  the  Apprentice  Fee. 
See  stats.  8  Ann.  c.  9.    18  G.  2.  c.  22.  §  25.    44  G.  3.  c.  90.. 

662.  Thurman  v.  Abel,   T.  T.  1688.  2  Vern.  64.  —  The  defend-   a  proper  pro- 
ant  being  an  apothecary,  the  plaintiff  put  his  son  to  him  as  an  ap-  portion  of  an 
prentice,  and  gave  with  him  a  sum  of  money,  and  allowed  the  apprentice  fee 
youth  lOl.  a  year  for  his  clothes.     The  defendant  put  away  his  !j**Ii^ '^'|?f " 

apprentice  after  he  had  lived  some  time  with  him  by  reason  of  .«™„^£.  C* 

•  r  i»5  i«it_«t  ff»^  epprentice  De 

neghgence  and  misdemeanours  laid  to  his  charge.  —  The  Court  dbdiarged  for 

decreed  the  master  to  refund  30/.  of  the  money  ;  and  the  rather, .  raiscoDduct. 

because  the  indentures  were  not  inroUedt  so  as  the  matter  was  not 

properly  cognizable  before  the  chamberlain  of  London. 

663.  Soam  v.  Bowden^  M.  T.    30  Car.  2.    Finch,  396.  —  The  On  the  death  of 
master  received  with  the  apprentice  250/.  and  died  within  two  the  master,  a 
years,  the  apprentice  having  for  that  time  been  employed  only  in  'J"'5*"^k"ii*^ 
inferior  affairs.    It  was  decreed,  that,  after  debts  on  specialities  J^IJJ         ^ 
paid,  the  executors  should  repay  the  250Z.  as  a  debt  due  on  simple  ^^  ' 
contract ;  deducting  after  the  rate  of  20/.  a  year  for  the  mainte- 
nance of  the  apprentice,  during  the  time  he  had  lived  with  his 

master. 

664.  Ex  parte  Sandby,  1  AtJc.  149.  —  The  petitioner,  on  the  10th  If  a  master  be- 
0^  Janttary  1744,  was  put  apprentice  to  W.,  and  the  sum  of  80/.  <»"*«  banknqn, 
was  given  with  him  as  an  apprentice  for  seven  years.     In  Jidy  ^^if  u^'TS"^. 
following,  a  commission  of  bankruptcy  was  taken  out  against  fT.,  \^  ^  creditor  ' 
and  he  being  declared  a  bankrupt,  assignees  were  chosfen,  who  for  a  reasonable 
sold  off  the  bankrupt's  effects.    The  bankrupt  was  incapable  of  proportion  of 
performing  his  part  of  the  contract,  nor  was  the  petitioner  able  to  ^^  apprentice 
raise  any  money  to  put  himself  out  an  apprentice  to  another  ^'^* 
master,  and,  the  commission  being  a  recent  one,  probably  no 

dividend  might  be  made  in  a  year,  or  a  year  and  a  half ;  so  that 
all  this  time  would  be  lost  to  the  petitioner.  Upon  these  circum- 
stances, the  petitioner  prayed  that  on  deducting  10/.  out  of  the 
80/.  for  his  board  with  the  bankrupt  during  the  six  months  he 
lived  with  him,  the  assignees  should  be  ordered  to  pay  him  the 
sum  of  70/.  out  of  the  effects  of  the  bankrupt  already  come  to 
their  ha^ds,  and  not  oblige  him  to  prove  it  as  a  debt  under  the 
commission.  —  The  Lord  Chancellor  Hardwicke  was  at  first 
doubtful,  and  seemed  inclined  to  grant  the  petition ;  but  on  or- 
dering search  to  be  made  for  precedents,  and  several  being  pro- 
duced wherein  it  was  directed  that  apprentices  should  come  in  as 
creditors  only,  after  deducting  for  the  time  they  lived  with  the 
bankrupt,  upon  the  remaining  sum,  it  was  ordered  accordingly  in 
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1  Black  Com. 
428. 

A  master  can- 
not compel  his 
apprentice  to  go 
beyond  the 


S.  C.  Brownl. 

67. 


The  Sessions, 
by  5  Eliz.  c.  4. 
may  discharge 
an  apprentice 
from  a  bad  maa- 
ter,  and  a  mas- 
ter from  a  bad 
apprentice. 
SceS.C.  iMod. 
page  8.  and  the 
cases  there 
cited. 

S.P.  2  Show. 
289. 
1  Mod.  286. 


this  ease*  and  that  the  petioner  should  be  admitted  a  creditor  iatt 
701,  only. 

VI.  Jurisdiction  of  the  Justice  and  the  Session^, 

8eeetaU*5£/tz.c.4.  §35.47.    20G.2.C.19.  §4s5,6,7.  6G.3. 
C.25. §1.3. 5,6.   S3G.3.  c.55.§l.  4G.4.C.29.  4G.4.c34. 

665.  Broolcs  Abridgment^  57.  —  Non-payment  of  wages,  or 
insufficiency  of  meat  and  drink,  are  good  causes  of  departure, 
or  if  (he  wife  of  the  master  beats  the  servant. 

666.  Coventry  v.Woodhall,  H.  T.  IS  Jac.  I.  HoA.  134.— The 
plaintiff  brought  an  action  of  debt  for  20^.  The  condition  was, 
That  whereas  one  R.  had  bound  himself  apprentice  to  the  defend- 
ant for  eight  years,  the  defendant  did  covenant  with  the  plaintiif, 
that  he  would  retain,  teach,  keep,  and  employ  the  said  apprentice 
in  his  own  house  and  service,  in  the  art  of  chirurgery,  during  the 
term,  and  bound  himself  in  20/.  for  performance  of  those  coven- 
ants. And  then  it  is  showed,  that  within  the  term  the  defendant 
sent  his  said  apprentice  in  a  voyage  to  2?.,  which  he  pleaded  to  be 
in  the  company  of  other  expert  chirurgeons,  the  better  to  leam 
the  art:  whereupon  the  plaintiff  demurred,  and  judgment  was 
given  for  him,  for  it  was  expressly  against  this  covenant;  tor 
though  the  covenant  were  not  so  restrained  to  the  house  in  mean- 
ing, but  that  he  might  send  his  servant  or  apprentice  in  other 
places  about  his  cures,  yet  he  must  be  still  as  one  of  his  house- 
hold, coming  and  going,  and  in  his  service,  and  not  put  over  to 
any  other ;  n)r  the  matter  of  putting  an  apprentice  is  a  matter 
of  great  trust  for  his  diet,  for  his  health,  for  his  safety ;  and, 
therefore,  a  parent  or  guardian  will  by  choice  commit  him  to  one, 
and  not  to  another.  And,  generally,  no  man  can  force  his  ap- 
prentice to  go  out  of  the  kingdom,  except  it  be  so  expressly 
agreed,  or  that  the  nature  of  his  apprenticehood  doth  import  it, 
as  if  he  be  bound  apprentice  to  a  merchant-adventurer,  or  a  sailor, 
or  the  like. 

667.  Hatokesxuorihy.  Hillary,  M.  T.  21  Car.  2.  SaundSlS.-- 
An  order  was  made  at  the  Sessions  discharging  //.  on  account  of 
several  misdemeanours  committed  by  him  in  his  apprenticeship 
from  his  master  Hillary :  and  the  other  states,  that  this  master 
refused  to  entertain  him  any  longer,  and  orders  the  said  appren- 
tice should  be  discharged  from  his  apprenticefiip,  and  that*  his 
master  should  restore  to  him  60/.,  part  of  the  100/.  which  he  acknow- 
ledged he  had  received  with  him,  and  that  this  be  a  final  order, 
&c.  and  the  apprentice  committed  till  he  find  good  security  for  his 
good  behaviour.     It  was  objected^  that  the  Sessions  had  exercised 
an  authority  not  warranted  by  the  5  Eliz.  c,  4.,  which  it  was  said 
gave  the  magistracy  only  authprity  to  punish,  not  to  discharge 
an  apprentice. —  But  it  was  the  opinion  of  the  whole  Court, 
that  an  apprentice  may  be  discharged  from  a  bad  master,  and  a 
bad  apprentice  discharged  from  his  master  ;  and  the  clause  which 
gives  power  to  punisl^  a  bad  apprentice  does  not  restrain  but 
enlarge  the  power  of  magistrates  (over  apprentices)  beyond  the 
power  given  them  over  the  masters,  and  that  the  magistrates  maj 
inflict  corporal  punishment,  or  discharge  an  apprentice  at  their 
discretion. 
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668.  Z)»  HatMefB  case,  'E.T.  SSCar^2.  Skinner,  \&^ -^  ^^  The  Sevf^Qs 
apprentice,  upon  cqmplaiut  to  the  SessioDS,  was  4ischarged  by  i^X  order  pan 
their  order  for  default  of  the  master,  who  was  ordered  to  restore  ?f  ^*  ""j^  ^ 
part  of  the  money,  and  deliver  up  the  indentures.  —  Saunders  when  the  «p- 

C.  J.  said,  That  the  justices  having  authority  to  discharge  the  preqtictuin    : 
apprentice  by  the  5  Eliz.  c.  ^.y  it  was  a  power  incident  to  their  fault 
autliority  to  order. part  of  the  money  to  be  returned,  and  the  in- 
dentures to  be  delivered  up ;  and  he  cited  a  case  where  part  of  the 
was  money  returned,  though  the  apprentice  was  discharged  for  his 
own  fault, 

669.  Anonymousy  T»  T.  35  Car,  2.    S^in.  114.  —  A  poor  boy  Apprentice  ap 
who  had  been  put  out  apprentice  by  the  justices,  after  three  years'  pwingtobcan 
service,  plainly  appeared  to  be  an  idiot,  incapable  of  learning  his  j*?**^'"*^*^ 
trade.    Hereupon  his  master  was  discharged  of  him,  and  he  was  SeeBrwni  67 
sent  back  to  his  parish  by  an  order  of  Sessions.  —  Per  Curiam:  Hob.  is4. 
This  is  a  good  order.     It  would  be  hard  upon  the  master  to  keep 

one  who  could  do  him  no  service,  while  the  parish  should  go 
free. 

670.  Woodroffe  v.  Famham,  T.  T.  6fV.&M.  2  Fern.  29 i.—  Gaming. 
Per  Curiam  :  By  the  custom  of  London  a  master  can  justify 
turning  away  his  apprentice  for  frequenting  gaming-houses,  and 

may  justify  it  before  the  chamberlain. 

671.  Anonymous,  H,  T.  35  Car,  2.  Skin.  98.  —  Four  justices  at  Justices  at  a 
^private  sessions  had  discharged  an  apprentice,  and  afterwards  at  private  sessionfl 
a  general  sessions   the  justices  set  that   order   aside ;  and  the  *^»""**  <***- 
Court  held,  that  an  apprentice  could  not  by  5  Eliz.  c.4.  be  dis-  ^cwf^*^^**" 
charged  but  at  general  sessions. 

672.  Dillons  case,  E.  T.  1  fV.S.   2  Sa/^.  49 1.—- Exception  to  The  Sessions 
so  order  of  Sessions  for  the  discharge  of  an  apprentice,  that  the  (nay  dlscliarge 
(Daster  was  bound  over  but  did  not  appear ;  and  it  is  expressly  *"  »PP'«°*«ce 
directed  by  the  act,  that  the  discharge  is  to  be  made  on  the  ap-  ^^^^  nofap^ 
pearance  of  the  master.     Besides,  there  is  another  remedy,  to  pear, 
proceed  on  the  recognizance,  which  is  forfeited  by  non-appear-  i  Mod.  2, 
ance.  —  Per  Curiam  ;  The  act  must  have  a  reasonable  construe-  5  Mod.  139. 
tion,  so  as  not  to  permit  the  master  to  take  advantage  of  his  own  ^'^*  ^^* 
obstinacy  ;  otherwise,  if  the  master  run  away,  the  apprentice  can 

never  be  discharged. 

673.  Anonymous,  M.  T.  7  W.^>  Salk,^nO, — If  an  apprentice  The  order  of 
be  discharged  from  his  master,  the  statute  requires  that  the  dis-  Sessions  must 
charge  should  be  under  the  hands  and  seals  of  four  justices  of  the  ^J^^^'j^^ 
peace  ;  but  in  a  certiorari,  to  remove  the  order,  it  is  sufficient  in  ©f  thejusti^.* 
the  return  to  take  notice  of  the  order  so  made,  for  it  is  not  neces-  s.  C.  Sea.  and 
sary  to  certify  the  discharge  itself.  Rem.  1S2.  6  Mod.  182. 

674.  Stephenson  v.  Holditch,    H.  T.    1694,  2  Vern.  ^91.  —  An  Marriage, 
apprentice  m  London  had  married  without  the  privity  of  his  mas- 
ter, yet  that  would  not  justify  his  master  in  turning  him  off,  but 

must  sue  his  covenant. 

675.  Rex  v.  Gately,   M.  T.   7  JV.S.  Salk.  4f7l.— Green  was  The  power  oip   • 
bound  by  indenture  in  this  manner  to  Gately,  a  surgeon,  *'  to  learn  ^^^  Sessions  to 
"  the  trade  he  now  useth."     Upon  complaint  of  Green,  that  his  ^^^^^  *P- 
master  (who  was  a  mountebank)  did  not  instruct  him  in  his  art  oif  tends^c^ly  to 
surgery,  but  made  him  learn  to  dance  upon  the  rope,  &c.  the  such  trades  as 
Sessions  discharged  him.     Exception  was  taken  to  the  order,  that  as  are  specially 
by  it  the  servant  was  discharged  from  his  master,  whereas  the  dis-  n«™«l  in  the 
charge  should  have  been  mutual.    Secondly,  Because  the  statute  "^^"^* 
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&C  Carifa.  5£lif.<;.4.  with  ire^ard  to  Aschargihg'apprentioet  extendi  ooly 
'^Inl^^'  ^  apprentices  mentioned  in  that  cmuse  oif  the  statttte,  and  tbere 

140  ^*^  neither  surgeon  nor  mountebanlc  is  mentioned ;  and  though  a  sttr* 
1  Staind.  SIS.  S^on  vas^  be  a  trade  within  the  statute,  so  far  as  that  a  man 
1  V«Dt.  174.      eannot  execute  it  without  serving  an  apprenticeship  to  it,  became 

that  clause  of  the  statute  is  general,  jet  this  part  of  the  statate 
relating  to  the  discharge  oC  apprentices  extends  only  to  tndet 
there  menlSoned.  Thirdlj,  The  order  is  not  under  the  seals  of 
the  justices,  which  is  expressly  required  by  the  statute.  — Pat 
CURIAM :  As  to  the  first  exception,  the  discharge  of  the  semnt 
is  the  discharge  of  the  master.  As  to  the  second,  the  clause  of 
the  statute  relating  to  the  discharge  of  apprentices  is  general, 
and  goes  to  all  manner  of  apprentices,  even  to  those  of  a  skt- 
(a)^fiif,pL667.  chantf  as  it  was  adjudged  in   Hankesvoorth  v.  Hillary,  (a)    Bat 

afterwards  the  Court  was  of  opinion,  that  the  power  of  dis* 
charging  reaches  only  to   tlie  trades  mentioned  in  the  stauite, 
among  which  a  surgeon  is  not  mentioned,  for  that  although,  as  to 
the  serving  seven  years*  apprenticeship,  a  surgeon  comes  under 
the  general  terms,  **  arts  and  mysteries,''  yet  the  power  of  dis- 
charging reaches  only  to  the  trades  particularly  mentioned.  (^— 
But  Hale  C.  J.  was  of  another  opinion. 
The  SenioDt         676.  Rex  V.  Johnson,  T.  7*.  IS  fV.  3.  Salk.  68.  —  An  apprentice 
hare  arigiMal      ^as  discharged  by  an  original  order  made  at  the  Sessions,  without 
mokoruytodiB'  ^      previous  application  to  a  justice  of  ihe  peace,  to  endeavour 
ij^^  ^'^        to  compromise  the  matter  as  the  statute  directs.     After  several 
S.  F.  1  Stra.       debates,  the  Court  declared,  that  if  it  had  been  res  integra, 
704.  they  should  have  held  a  previous  application  to  a  justice  neces- 

sary ;  but  as  so  many  original  orders  made  at  Sessions  had  been 
confirmed  here,  it  was  too  late  to  call  the  matter  in  question.  And 
as  to  the  second  objection,  that  the  justice  had  ordered  money  to 
be  returned,  that  was  held  to  be  a  power  consequential  upon  their 
jurisdiction  to  discharge. 
ITie  order  of  677.  Rex  v.  Rutter,  E.  T.  10  Ann.  MSS.—  The  defendant  ap- 

S«**"^™J"*  plied  to  a  single  justice,  under  5  Eliz»  c.  4.  §  35.  complaining  of 
5ef*  d  t  a  ^^®  misconduct  of  nis  apprentice ;  but  on  defect  of  relief  he  made 
pearedwJwi  application  to  ihe  Sessions,  where  an  order  was  made  that  be 
aummaned,  should  be  discharged  from  his  apprentice.  —  Montagu  objected, 
S.  P.  1  Stm.  that  it  did  not  appear  upon  the  face  of  the  order,  that  either  the 
1^3*  master  or  the  apprentice  were  present;  and  he  cited  the  case  of 

(c)Jnie,pL667.   Havokesivorth  v.  Hillary,  (c)  —  Parker  C.  J.     The  master  roust 

be  there  ;  for  if  the  matter  cannot  be  made  up  by  the  justice,  he 
must  bind  the  master  to  appear  in  a  recognizance  at  the  next  Ses- 
sions; and  if  he  do  not  appear,  the  recognizance  will  be  es- 
treated. 
The  order  of  678.  Re£  V.  Hales-Owen,  T.  T.  4  G.  1 .  Str.  99.  —  On  an  objec- 

S^®"[* jj""*     tion  to  an  order  of  Sessions  discharging  an  apprentice,  Willis 
v^ajT         moved,  that  the  statute  only  empowers  the  justices  to  discharge 
a  Vin.  Abr.  27.  ^^^  misbehaviour,  and  not  for  sickness  ;  beside,  they  have  not  exe- 
cuted their  authority  as  the  statute  requires,  for  the  order  is  not 
enrolled'  —  Both  these  exceptions  to  the  form  were  held  good ; 
and  the  order  was  quashed. 

(6)  See  also  Rex  v.  Fumese,  S«U.  &  authority  of  UieSesaions  extends  to  other 

Hem.  21.   accord.     Sed   vide    Rex   v.  trades  than  thow  mentioned  in  the  ^- 

CoIIingburne,  post  pi.  680.  by  which  it  tute. 
appears  to  be  now  determined,  that  the 


Smtj  6»]      JURISDICTION  or  TIM  JUSTICE  AND  8R88IONS*  SSJ 

e7&  Res  V.  Hales-Owen,  T.  T.  4  G.  I*  S^n99t  — The  Sessions  TU  flettkmt 

reciting  that  «/•  H*  was  bound  out  by  indenture,  as  the  statute  re-  cannot  onkr  an 

quires,  and  being  iaine»  having  the  king's  evil,  and  in  the  opinion  S^Slmd***** 

of  surgeons  incurable,  for  that  reason  they  discharge  Uie  master  n^oounfofS 

from  his  apprentice:  but  the  Court  quashed  the  order  as  to  the  being aflicted 

substance,  for  the  master  takes  him  for  better  or  worse,  and  is  to  incunbly  with 

provide  for  him  in  sickness  and  in  health.  ^^  king's  evil. 

680.  Rex  V.   ColUnghume,  M.  T.  12  G.  1.  iS/r.  66S.  —  There  A  is  bound  an 
was  an  order  of  Sessions  for  the  discharge  of  an  apprentice  to  a  apprentice  to  B, 
freeman  of  the  city  of  London^  who  was  bound  and  enrolled  ^^i^^ji?^ 
there :  and  the  order  being  removed  hither,  these  exceptions  were  of  Xon<^*    ^ 
taken  to  it.     First,  That  the  apprentice  was  bound  and  enrolled  and  being ' 

in  London*      Second,  That  he  was  not  bound  by  the  justices,  bound  and  in- 
Third,  That  the  binding  was  not  a  trade  within  the  statute,  the  "''l^  ^m^ 
master  being  a  glazier.    To  the  third  exception  it  was  said.  That  {f^JJ^hU^ 
formerly,  indeed,  it  was  a  doubt  whether  the  statute  did  extend  to  Q,aater  in  Mtd- 
ail  trades,  but  of  late  it  hath   been  settled  and  agreed  that  it  dUtex,    The 
does,  (a)  —  The  Court  affirmed  the  order  of  discharge,  and  said,  justices  of  the 
they  would  not  take  away  the  jurisdiction  of  the  mayor's  Court,  P****  ^^  'he 
but  only  give  a  concurrent  jurisdiction  to  the  justices  of  the  peace  ^^^^  '^Y** 
for  the  county.     And  it  would  be  very  inconvenient  to  have  ap-  ri8diction"with 
prentices  to  a  freeman  of  London^  who  are  bound  there,  and  who  the  city,  and 
live  in  distant  countries,  obliged  to  come  up  to  the  mayor's  Court  may  discharge 
to  get  themselves  discharged :  ^nd  the  words  of  the  statute  are  *®  apprentice, 
v^y  plain,  for  they  give  the  jurisdiction  to  the  justices  where  the  ^^'  ^^^  ^^' 
apprentice  lives.  Ld-Ray.  14I0. 

681.  Rex  y.  Dayu^  T.  T.  12  G.  1.  1  Sir.  704-.  —  Order  of  Ses-  ^^  ^ 
sions  for  discharging  an  apprentice;  the  only  reason  given  for  cannot di^"' 
which  discharge  being,  that  the  master  in  open  court  declared  charge  without 
that  he  would  not  take  him  again,  was  quashed.  •  cause. 

S.  C.  1  SesB.  Gas.  28S.  S.  P.  Rex  ii.  Hcaseman,  pott,  pi.  68S. 

682.  Rex  v.  Amies,  H.  T.  6  G.  2.  MSS.  —  Mr.  Strange  moved  The  Sessions    » 
to  quash  an  order  of  Sessions  for  discharging  one  Stannard  from  '"•y  order  an 
his  apprenticeship  to  a  earpenter^  and  returning  the  apprentice  ^Jdmed^d 
fee :  First,  That  it  was  not  one  of  the  trades  mentioned  by  the  money  to  he  re- 

5  Fdiz,  c.  4.  §  S.  &  31.,  and  therefore  the  justices  had  no  jurisdiction,  turned,  though 
Secondly  y  Admitting  the  Sessions  to  have    an  original  jurisdic-  boundtoatrMle 
tion,  it  does  not  appear  that  the  master  had  any  money  with  the  p<*ment>on«l 
apprentice.     Thirdly,  They  have  no  authority  to  order  restitu-  Ibeonlef*murt 
tion  of  the  money.     Fourthly,  That  it  does  not  appear  upon  the  state  that  the 
face  of  the  order  that  the  master  appeared,  or  was  summoned  and  defendant  ap- 
niade  default.  —  Page  J.     There  must  be  a  mmmonsj  but  it  need  po««d  or  was 
not  be  set  forth  in  the  order;  neither  is  it  necessary  to  say  that  "*"^!7Jf''//*"*' 
the  master  was  heard,  for  summons  and  default  are  equal  to  appear-  |^  t^tbe  ' 
ance.  —  Probyn  J.  doubted  as  to  the  summons  not  heing  stated  master  had  re- 
in the  order,  but  said,  that  the  justice  may  order  restitution,  as  in-  ceived  money 
cident  to  the  power  of  discharging.  —  Lee  J.     This  is  an  original  wiUitheappren- 
proceeding  at  Sessions,  and  therefore  notice  is  necessary  ;  for  no-  ^^^ 

tice  is  of  the  essence  of  justice.  If  the  application  had  been  first 
to  the  justices,  and  the  parties  had  gone  to  Sessions,  the  other 
side  must  have  taken  notice.  In  order  it  is  not  necessary  to  state 
the  notice.  —  The  first  objection  was  given  up. 

(a)  Salk.  471.  Palm.  526.  2  Keb.  8S2.,  and  the  case  of  Rex  v,  Taunton,  H.  T. 

6  0.  I. 


'59&  APpaEN»ic««.  [Ch-  IX. 

Smmohb hajre  6»S,Rexv.Hea9efaany  E.  T.  SG.2.  ^n«c/%y  A^  lOi.— Fvit 

.QfriffnaljurwUcr  exception  to  an  order  of  Sessions  for  discharging  an  appreatice, 
<^c^  m  dis-  That  this  is  an  original  application  to  the  Sessions,  wliereas  they 
prenSces.*^U  '**^®  "®^  ^^  original  jurisdiction.  Secondly,  That  if  the  SessioDS 
must  cppear  have  an  original  jurisdiction,  yet  it  is  limited,  upon  the  appearance 
that  the  party  .oi  the  master,  or  some  default  made  by  him,  which  ought  to  be 
appeared.  shown  in  the  order ;  and  nothing  of  that  appears  on  this  order. 

acStnuiOH.  Thirdly,  That  the  jurisdiction  is  not  rightly  exercised,  for  the 

reason  they  give  is  lor  unkind  usage  from  the  master ;  and  though 

the  order  says  farther,  that  the  master  refused  to  continue  him 

in   his  service,   or   to  entertain  him    according  to   the  inden- 

(a)^ii^p1.68i.  tures,  that  will  not  make  it  better ;  as  in  Rex  v,  Davis  (a),  an  order 

stated  that  the  master  declared  he  would  not  take  his  apprentice, 
and  held  to  be  no  sufficient  reason.  —  Lord  Hard  wick  e  :  The 
latter  cases  have  been,  that  the  Sessions  have  an  original  jurisdic- 
tion, though  it  were  to  be  wished  that  justices  out  of  Sessions  bad 
prior  jurisdiction,  as  being  less  expensive;  but  the  applicatioo 
which  the  5  Eliz.  c.  4.  §  35.  direct^  to  be  made  to  a  private  justice 
seems  to  mean  only  to  arbitrate  and  accommodate  the  dispute. 
The  statute  says,  '*  if  he  cannot  compound  the  matter,  he  is  to 
■  '*  take  bond  for  the  parties'  appearance  at  the  SeBsions;  so  that 
tliey  are  not  to  take  it  up  by  appeal.     The  Second  objection,  I 
g^awioBa  cannot   think,  is  not  to  be  got  over.     In  cases  of  convictions  appearance 
diaobargean  ap-  \^q^  always  been  held  necessary  ;  but  in  cases  of  orders  in  general 
.{Hrentke  except    ^j^^  Court  will  presume  omnia  rit^  esse  acta  ;   and  that  distinctioB 
w^H^Uof  the  between  orders  and  convictions  was  confirmed  in  the  case  of  Rex 
master.  y.  Lloyd*  {fi)     But  then  that  presumption  is  only  in  the  case  of 

(6)  Stn.  296.  orders  upon  statutes  which  do  not  in  express  terms  require  an  v^ 
8Biir.K.B.99.  pearance ;  but  now  we  are  upon  an  act  which  gives  the  justices 
Sess-Cas.  233.     authority  to  proceed  upon  the  appearance  of  the  party,  so  that  it 

is  made  an  essential  requisite  by  the  act  to  found  their  jurisdio- 
^®  "I^"^  *  ^^^'  ^^  ^^  ^®  third  exception,  in  general,  it  is  not  necessary  to 
DT^tice  u^  ^^^  ^"*  ^^®  reason  of  their  judgment ;  but  here  the  act  requires  it» 
kindly,  and  re-  and  it  is  rightly  said,  that  using  unkindly;  is  not  such  misusing  as 
fusing  to  take  is  intended  by  the  act :  and  if  the  following  reason,  his  refusing  to 
him  again,  are  ]et  him  continue  in  his  service,  is  to  be  understood  of  an  absolute 
.not  sufficient  refusal  to  let  him  continue  with  him,  and  not  only  as  a  refusal  to 
chmins^him  entertain  him  according  to  his  articles,  that  neither  will  be  a  ground 
from  the  inden-  ^or  this  order,  because  the  justices  have  a  power  to  compel  the 
tures.  naaster  to  take  him  again,  as  was  done  in  the  case  of  Rex  v.  Daxis- 

However,  this  is  more  doubtful ;  but  on  the  second  exception  the 
order  must  be  quashed. 
An  apprentice  684.  Rex  v.  Evered,  T.T.  17  G.  S.  Cald.  26.  — Two  justices 
Gttinot object  committed  an  apprentice  to  bridewell,  forerunning  away  from  hi* 
^^^^AaTli"'"  "™^^'®'''  H*^  ^^^  ^®®^  J)ound,  when  an  infent,  for  six  years  by 
was  discharged  indenture ;  and  being  now  of  age,  he  ran  away,  alleging  that  be 
-fttmi  the  indent-  did  60  wiUi  an  intent  to  avoid  the  apprenticeship  made  wben  be 
urea  because  .was  an  infant,  and  to  his  prejudice.  —  Heath  had  moved  for  a 
bound  for  a  less  ryig  to  show  cause  why  he  should  not  be  discharged:  and,  to 
5Eliz'**'*4***  *^void  delay  and  expence,  it  was  agreed  that  the  rule  should  be  so 
requiras.    '        taken,  with  liberty  to  the  Serjeant  to  take  all  objections  against 

the  form  of  the  commitment,  as  if  it  had  been  returned  on  a 
habeas  corpus,  —  Lord  Mansfield  :  It  has  been  adjudged  that 
an  infant  may  bind  himself  for  his  own  benefit ;  and  it  is  settled  in 
the  case  in  Strange,  that  a  binding  for  four  years  gives  a  settle- 
ment. —  AsHTON  J.    Supposing  the  indentures  voidable,  I  cannot 
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ecmceive  that  the  apprentice's  running  awaj  can  avoid  iheiii. 

Had  be  served  regularly,  and  during  such  service  declared  his  in- 
tention to  depart,  it  might  have  been  diffierent.  Here  he  would 
make  use  of  his  offence  in  order  to  avoid  the  punishment  that  at- 
tends it ;  but  it  is  too  iate  to  do  it  before  a  justice,  when  charged 
with  a  crime. — Willes  and  Ashhuhst  Js.,  being  of  the  same 
opinion,  on  this  ground  the  rule  would  have  been  discharged.  — 
But,  as  upon  a  return  to  a  habeas  corpus,  Lord  Mansfield  said, 
that  the  objection  to  the  warrant  of  commitment,  as  running  in  the 
disjunctive,  must  undoubtedly  have  prevailed^  the  counsel  for  the 
prosecution  consented  to  the  prisoner's  discharge. 

685.  Exparte  Gill,  E.  1\  46  G.  S.  7  EaH,  376 — Espinasse  moved  Where,  upoD  a 
for  a  writ  o£  habeas  corpus  to  bring  up  this  person,  an  apprentice,  habeas  corpuHo 
who  had  bound  biraselr  at  the  age  of  18  years  to  serve  tdl  25,  and  ^*"/  **** 
who,  after  he  was  21  years  of  age,  had  been  committed  to  the  prentice *lhe^' 
House  of  Correction  upon  a  conviction  before  two  magistrates,  keeper  of  the 
founded  on  the  stat.  of  20  G.  2.  c.  1 9.  at  the  suft  of  his  master,  for  House  of  Cor- 
a  misdemeanor  in  absenting  himself  from  his  service  ;  GiU  having  rection  return- 
insisted  before  the  magistrates  that  the  indentures  which  had  been  f^^^^)!  ^^ 
executed  by  him  when  an  infant  were  not  binding  upon  him  after  pjrty^a  reeular 
he  came  of  age,  but  that  he  might  elect  to  avoid  them,  as  he  had  conviction  of 
done,  before  the  offence  alleged.     And  he  cited  the  case  Exparte  him  by  two  ma- 
IXavis  (a)  as  in  point.     And  now  the  return  to  the  writ  made  by  gi»fates  on  the 
the  keeper  of  the  House  of  Correction  was  produced  ;  which  set  >toJ«t«20G.2. 
forth  a  regular  conviction  of  this  party  under  the  statute  for  a  dcmean*or*in"*" 
misdemeanor  in  absenting  himself  from  his  master's  service,  and  absenting  him- 
refusing  to  obey  him,  wherein  nothing  appeared  of  the  objection  self  as  an  ap- 
ariahfig  from  the  age  of  the  party.  — Whereupon  the  Court  said,  prentice  from 
they  could  do  no  otherwise  than  remand  the  party ;  for  it  ap-  ^  ™*^**''? 
peared  by  the  return  that  he  was  committed  in  execution  upon  a  answer'to  sboir 
regular  conviction ;  and  that  however  the  circumstances  now  laid  by  affidavit  that 
before  the  Court  by  affidavit  might,  if  well  founded,  be  matter  of  the  party  had 
defence  against  the  charge  before  the  magistrates,  they  could  not  bound  himself 
be  examined  by  the  Court  now.     That  if  the  defence  had  been  ^^^^^^^ 
properly  made  before  the  magistrates,  and  they  had  disregarded  andtiiat when' 
It,  the  party  had  a  remedy  agamst  them ;  but  that  this  Court  had  he  came  of  age 
DO  authority  to  direct  that  the  apprentice  should  be  discharged  he  elected  to 
from  his  indentures  ;  and  that  there  was  a  mistake  in  that  respect  ^void  tlie  in- 
in  the  report  of  Davus  case ;  the  judgment  of  the  Court  there  ^y^'^^jj^' 
being  that  the  apprentice  should  be  discharged  out  of  the  custody  J^^^  imputed. 
of  her  master,  in  whose  custody  she  was  when  brought  up  before  had  been  com- 
the  Court. — The  party  was  remanded.  mitted;  for  this 
was  proper  matter  to  be  shown  to  the  magistrates  below  ;  who,  if  the  matter  shown  to  them  were 
true,  act  at  their  own  peril  in  committing  the  party  ;  but  this  Court  have  no  power  to  discharge 
an  apprentice  from  his  indentures  ;  and  are  bound  by  the  return  of  a  regular  conviction,  where  the 
objection  does  not  appear  on  the  face  of  the  return,  to  remand  the  party.  (a)^nte,ph6Sl. 

VII.  Of  assigning  Apprentices:  and  the  Death  of  the  Parties, 

686.  DaUon,  c,  58.  —  If  tlve  master  assign  his  apprentice,  and  An  apprentice 
the  apprentice  consent  to  auch  assignment,  yet  this  will  not  make  *?""|^*  ^  **" 
him  an  apprentice  to  the  assignee  under  5  Eliz,  c.  4. ;  but  by  the  by  pug^m!^* 
custom  of  Londofc  an  apprentice  may  be  turned  over  to  another  j  wjig^  ^] 
master. 

687.  fVadstoorth  V.  Executors  of  Guyy  M.J\  16  Car.  2.   \  Keb.  On  a  covenant 

820.  and  1  5if/.  216.  — In  an  action  brought  upon  a  covenant  lo  tomj/ntc/and 
•  ^  ^      ,  matniam  an  ap» 
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prentice^  the  instruci  ftn  apprentice,  or  cause  him  to  be  instructed,  in  the  tradfe 
personal  repro-  o(  a  saddler,  and  to  find  hira  in  meat,  dilnk,  and  lodging  during  the 
tentati^eaof^  terra,  the  plaintiff  showed  the  testator's  death,  and  that  such  a  day 
fora*bre«:hof*  ^^  ^^  turned  out  of  doors  by  the  defendant,  et  sic  conventionm 
li^  Jregit  in  hoc,  viz.  not  instructing  him,  and  not  finding  meat  and 

drink.     To  which  the  defendant  demurred,  because  it  is  a  personal 
covenant  and  discharged  by  death,  and  cannot  be  assigned ;  as 
Hob.  184.  &  1  16m  and  48  Edw.S.  c.  2.  being  no  custom.  ->  But  all 
.  THE  Court  inclined  to  the  opinion,  that  if  it  had  been  onij  to 
instruct,  it  had  been  discharged ;  but  being  complex,  **  to  instruct 
'*  and  find  meat,"  it  is  not ;  and  if  it  were,  yet  the  breach  is  suf- 
ficiently assigned  if  either  part  be  true,  as  here,  in  turning  him 
out.  —  Judgment  for  the  plaintiff. 
TheasMgnment     .688.  Rex  V.  Channel,   T.  T.  27  Car.  2.  S  Keb.  519. —The  de- 
of  en  apprentice  fendant  was  bound  apprentice  to  A,  who  died,  and  the  executors 
by  executors  is    of  A.  by  indenture  assigned  the  defendant  to  T.  for  the  residue  of 
ST*  *»J^  ^^  ^®''™  ®^  three  years  ;  to  which  the  defendant  agreed,  by  writ- 

prendce  sub^'  ^"S  ^'^  name  and  assent  upon  the  indenture  of  assignment.  The 
scribes  the  as«  question  was.  Whether  by  all  this  he  was  such  an  apprentice  ai 
signment.  by  5  Eliz.  c.  4.  §  9.  is  indictable  for  his  departure  from  TJ 

Crbambr,  Jbr  ike  defendant,  urged,  First,  That  this  is  an  interest, 
and  so  was  well  assignable  over  by  the  executor  of  A.  as  before  ' 
bound  by  the  statute  of  45  Elix.  c.  2.  §  5.  executors  are  charge- 
able. But,  Secondly,  This  is  a  new  binding  by  the  defendant's 
assent  to  the  indenture  of  assignment,  though  an  infant  and  no 
party  to  the  indenture.  Against  this  it  was  said,  that  though  this 
be  an  interest,  yet  it  is  gone  by  the  party's  death ;  as  in  the  case 
of  a  servant  hired  for  a  year,  he  is  not  bound  to  serve  the  execu- 
tors of  the  master.  And  though  by  45  Eliz*  c.  2.  executors  should 
in  point  of  charge  be  liable,  yet  they  are  not  in  point  o^corUrad, 
to  mstruct  an  apprentice  in  trade  as  the  master  is,  and  by  the 
common  law  an  infant  was  not  bound  to  serve ;  but  by  5  EOx* 
c  4.  ^  45.  if  he  be  bound  by  indenture  he  is  compellable  to  serve, 
which  being  an  abridgement  of  the  common  law  is  stricii  juris: 
but  were  it  never  so  favourably  taken,  this  bare  assent  by  indorse- 
ment will  not  amount  to  a  binding  by  indenture,  being  not  ps^^y? 
and  so  there  being  no  special  custom,  as  in  London,  alTegedtorthe 
turning  over,  the  defendant  is  no  apprentice,  and  consequently  may 
depart,  which  the  Court  agreed ;  and  the  plaintiff  not  proving 
the  first  indenture,  the  defendant  was  discharged. 
^^^x^  689.  Rex  v.  Peti,  T.  T.  4  W.  &  M.  Sh(mer,  405.  —  A  pauper 
aienorobiiffed  ^^  P"^  ^"^  ^^  apprentice  to  B*,  on  whose  death  administratioa 
to  provide  for  ^^8  committed  to  the  defendant.  The  apprentice  falling  sick,  and 
an  apprentice,     becoming  chargeable  to  the  parish,  the  Justices  made  an  order  on 

the  defendant  to  receive  and  provide  for  him;  which  order  was 
confirmed  at  the  Sessions.  —  skovoer  now  moved  to  quash  these 
orders,  for  that  the  jurisdiction  of  the  justices  is  only  over  the 
person  of  the  master,  and  does  not  extend  to  his  executors  and 
administrators :  that  such  a  construction  would  produce  infiiute 
confusion  in  the  law.  For  suppose  no  assets,  shall  the  justices  tiy 
that  ?  Shall  this  expence  and  charge  be  pleadable  to  any  and  what 
suit  by  creditors  ?  If  the  administrator  live  in  another  parish  ot 
county,  must  the  apprentice  be  sent  after  him  ?  Then  if  he  prore 
poor  himself,  the  parish  where  he  lives  must  be  burthened  with  the 
apprentice.     If  there  \)e  covenants  in  the  indenture  which  reach 
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Che  executors,  those  maj  be  saved,  and  then  re  have  Itbeity  to 
plead  it ;  but  at  present  bj  tbis  order  we  are  settled,  &c..-*  Pbr 
Curiam  :  The  order  roust  be  quashed. 

690.    Rex  V.  Chapliny   E.  T.   7  IV.  3.    Comb.  224.  —  Justices  Order  that  a|>. 
made  an  order  that  an  apprentice  whose  master  was  dead  should  pr«)^'c«  should 
senre  the  remainder  of  his  time  with  his  master's  widow's  second  J!!^*,^,^?*" 
husband.  The  order  was  quashed ;  for  the  justices  have  not  power  g^,^  husbanT' 
to  turn  over  an  apprentice,  and  his  applying  to  them  could  not  not  good, 
give  them  jurisdiction.  Comb.  S39. 

691.  Rexy..Ptck,  M.  T.  lOfV.9.  Salk.66 /T.  took  an  ap-  Order  of  jus- 

prentice  in  husbandry  according  to  the  5  Eliz.  and  died  before  the  ^<^  ^^  the 
time  of  apprenticesnip   expired,   leaving  him  impotent  and   a  f»«?"tor  shall 
cripple.    The  justices  at  Sessions  ordered  the  executor  to  keep  t«^»ppiwSL 
the  apprentice;  but  this  was  quashed  in  B.  R.  because  of  the  great  quashed.    ^^ 
inconvenience  that  might  follow ;  for  it  may  be  the  executor  has 

not  assets,  and  lives  in  another  county.  —  And  Eyre  J.  said,  that 
an  apprenticeship  was  a  personal  trust  between  the  master  and 
servant,  and  determined  by  the  death  oi  either  of  them  :  and  by 
the  death  of  either  of  them  the  end  and  design  of  the  apprentice- 
ship cannot  be  obtained ;  and  it  may  be  the  executor  is  of  another 
trade.    He  admitted  covenant  would  lie  against  the  executor ;  but 
in  that  there  is  no  inconvenience,  because  the  executor  may  make 
his  defence  by  pleading  no  assets  or  debts  of  a  hisher  nature.  — 
Holt  C.  J.  said,  that  by  the  custom  of  London  in  these  cases,  the  By  custom  of 
executor  shall  put  the  apprentice  to  another  master  of  the  same  London  ezecu- 
trade ;  and  that  in  other  places  it  would  be  very  hard  to  construe  ^'  l|p||  P^*^ 
the  death  of  the  master  to  be  a  discharge  of  the  covenants :  he  *^*^'*to^" 
said,  it  had  been  held  that  the  covenant  for  instruction  failed,  but  ^"r  master^of 
that  he  still  continues  an  apprentice  with  the  executor  quoad  the  same  trade, 
maintenance.     Adjoumatur*   The  executor  is  liable  in  covenant  Videil«T.i?7, 
if  he  does  not  instruct  him,  or  find  him  another  master.  ^  S*d.  si 6. 

692.  Caistor  y.  Ecclesy  M.  T.   ISfF.S.  Ld.  Ra^.  16SS*— A  nmattignmem 
poor  child  was  bound  to  a  master  at  C,  who  assigned  him  to  of  an  appreo- 
another  master  who  lived  at  E,    Judged  that  he  gained  a  settle-  .^<^  ^'  not  fb- 
ment  at  E.;  for  though  an  apprentice  is  not  properly  assignable,  f*>^"*^y  ▼o**'* 
yet  that  assignment  is  not  merely  and  absolutely  void,  but  amounts  ^conJrocl'whi^ 
to  a  contract  between  the  two  masters,  that  the  child  shall  serve  is  good  by  way 
the  latter;  so  that  it  is  good  by  way  of  a  covenant,  but  not  as  an  ofcoveTiatu. 
assignment  to  pass  his  interest ;  like  the  case  of  assigning  a  bond,  ^^\  ^Ik-  68. 
which,  though  it  be  not  assignable  in  point  of  interest,  yet  it  is  a  ^  ^'^^'  ^^' 
covenant  that  the  assignee  shall  receive  the  money  to  his  own  use. 

By  this  agreement  the  apprentice  served  the  time  with  the  second 
master,  and  thereby  gains  a  settlement. 

693.  Rex  v.  Barnes,  E.  J.  3  G.  1.  Str.AS^  —  A.  is  bound  out  The  Sesaions 
by  the  justices  to  B.,  who  assigns  him  to  C,  and  the  Sessions  re-  cannot  take 
citmg  the  special  matter  adjudge  the  assignment  void,  and  order  ^ognwance  of 
him  to  be  returned  to  B,  —  Per  Curiam  :    The  Sessions  had  no  s^cfpoteyTss. 
power  to  judge  of  the  validity  of  a  deed,  or  to  hinder  a  man  from  Sett!  and  Rem! 
assigning  his  apprentice.     The  covenant  to  provide  for  him  is  well  loi. 
performed,  if  the  person  to  whom  he  is  bound  out  by  justices  ^  ^-  ^ooi. 
assign  him  to  another  to  provide  for  him ;  and  apprentices  bound  ^''^* 

out  by  two  justices  may  be  assigned  as  well  as  others.  —  Order 
quashed. 

694.  The  Holy  Trinity  v.  Shoreditch,  M.  T.  3  G.  1.  Str.  10.  —  An  apprentice 
Parkkr  C.  J.  delivered  the  resolution  of  the  Court.     This  is  an  '"•X  ^  turntd 
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over  from  one 
master  to  an- 
other. 


A  widow,  b^ 
fore  admimn" 
tration  granted* 
may  assign  her 
huabaod's  ap- 
prentice. 


(a)  1  BaHt.  68. 
Caistor  v.  Be- 
cles,  ante, 
pi.  692. 
Rexe.  Barnes, 
Ante,  pi.  698. 


The  interest  of 
a  master  in  his 
apprentice  is  a 
mere  personal 
truit ;  and  the 
indentures  not 
beinff  assign- 
aUe  m  his  life^ 
time,  except  by 
custom,  and 
with  the  consent 
of  the  appren- 
tice, the  mas- 
ter's etecutors 
cannot  main- 
tain debt  on  a 
bond  for  per- 


Mder  for  the  veiaovat  of  P,  from  the  parish  of  7%e  Hdy  Trmbf 
to  S.,  fay  which  it  appears  that  F.  was  bound  an  apprentice  to  oae 
Tmby,  with  an  intent  that  he  should  serve  Green,  which  he  did 
for  tl^ree  years ;  and  it  has  been  insisted  that  he  being  bound  to 
T,,  who  lives  in  Trinity  parish,  his  settlement  is  there,  and  sot 
in  5»,  where  the  senrice  was.  But  we  are  of  opinion  that  the 
justices  have  done  right  in  sending  him  to  S.,  where  the  service 
actually  was.  It  is  the  same  thing  as  if  T*  had  turned  him  over 
to  G.,  m  which  case  there  could  have  been  no  doubt  that  he  hsd 
gained  if  settlement  in  G.'s  parish.  The  turning  over  an  appren- 
tice is  like  assigning  a  deed  :  in  this  case  T,  was  only  a  trustee* 

695,  Rex  v.  East  Bridgefimi,  T.  T.  13  0. 2.  Burr.  S.  C.  ISS. 
A. 9  the  pauper,  was  bound  apprentice  by  indentures  to  Hn  ^or 
nine  years,  and  served  him  the  first  four  years  of  the  terra.  H. 
dying  intestate  and  insolvent,  his  widow  (without  any  sdmi- 
mstration  taken)  assigned  him  over  to  G.  for  the  remainder  of  the 
term,  in  consideration  of  3/.  paid  her  by  G.  Pursuant  thereto  A. 
lived  with  and  served  G.  about  a  year  and  a  half,  and  then  G.,  in 
consideration  of  40s.  paid  him  by  B.,  did,  with  the  consent  of 
A.9  assign  over  the  said  i^.,  by  verbal  agreement,  to  the  wd  B. 
for  the  remainder  of  the  said  term  of  nine  yeiuns :  and  scoord- 
ingiy  A.  lived  and  served  out  the  remainder  of  the  term  with  B. 
The  objection  was,  that  the  widow  of  the  deceased  master  hsd 
no  legal  interest  in  his  apprentice,  she  not  having  taken  out  any 
letters  of  adminislration,  nor  had  any  kind  of  authority  to  make 
such  assignment,  and  consequently  the  second  assignment  of  him 
made  by  her  assignee  is  totally  invalid  and  nugatory.  Upon 
showing  the  cause,  it  was  said,  that  though  the  widow  did  not 
take  out  formal  letters  of  administration,  yet  she  appears  to  hare 
been  executor  de  son  tort ;  and  executor  de  son  tort  may  dorlegsl 
acts, .  and  an  apprentice  may  gain  a  settlement  under  assignment, 
even  by  parole  only,  (a)  Moreover,  ehis  apprentice  must  beeitber 
under  the  power  of  the  executor  de  son  tort,  or  be  sm  jwn** 
Now  if  the  former,  the  assignment  is  good ;  if  the  latter,  then  as 
agreement  by  a  person  sui  juris  to  serve  for  three  years  and  a 
half  will  bind  him. — The  Court  allowed  this,  and  observed,  that 
though  an  assignment  of  an  apprentice  is  not  a  strictly  leg>I 
transaction,  because  the  person  of  a  man  is  not  strictly  and  legally 
assignable,  yet  it  has  been  an  equitable  construction,  that  where 
an  apprentice  has  lived  40  days  under  an  assignment,  he  shaU 
thereby  gam  a  settlement  because  of  the  consent. 

696.  Baxter  v.Burfield,  E.  T.  20  G. 2.  MSS.  2.  —  Debt  open 
bond  for  performance  of  indentures  of  apprenticeship :  pies,  con- 
dition performed  :  breach  assigned,  that  the  defendant  being  pot 
apprentice  to  the  plaintiff's  husband,  who  was  dead,  he  refused  to 
serve  his  executrix.     The  plaintiff  was  alleged  to  carry  on  the 
same  business  of  a  mariner  by  herself  and  servants.    Demurrer 
and  rejoinder.  —  This  having  been  twice  argued,  Lke  Q.  J«  n**^ 
delivered  the  opinion  of  the  Court,  that  the  executrix  couJd  not 
maintain  this  action ;  for.  First,  It  appears  by  words  of  the  cove- 
nant, that  it  was  only  to  serve  with  the  master,  and  no  mention 
of  **  executors  or  administrators."    Secondly,  -From  the  nature  of 
the  covenant ;  for  covenant  between  master  and  apprentice  sn- 
plies,  that  he  shall  only  serve  the  master,  for  he  is  the  ooiy  p^^* 
son  he  is  bound  to ;  and  so  it  is  determined  in  the  case  of  C«w 
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trff  V.  Wowih(dl\a).    And  though  it  is  said,  that  ft  maAter  has  ah  fomumce  of  the 

interest  in  his  apprentice,  yet  it  is  not  such  a  one  as  a  pereon  has  coTenant  of  the 

in  lands  or  chattels,  which  is  transfenrable,  but  is  an  interest  ^denture,  un. 

ciMipled  with  a  personal  trust  annexed  to  the  person  of  the  master^  ^      ?im!ed. 

nrhich  cannot  be  assigned,  and  is  gone  by  his  death,  like  the  case  .  .. 

of  a  guardian,  (b)     Thirdly,  Another  reason  why  the  apprentice  °)-^*'*>P*'^^^* 

is  not  bound  to  serve  the  executor  is,  because  the  covenant  to  Q*K^h"f?o  *^* 
instruct  is  personal,  and  dies  with  the  master,  and  cannot  extend        ^  '  .    * 

to  the  executors,  who  may  not  be  capable  of  instructing,  ic)    The  ;^PP'f"**«*  ^^ 
.  ^.  1       .        •     u-  s.'  •   i_^  .     I.-  .        bound  to  serve 

interest  the  master  has  m  hjs  apprentice  is  a  right  to  his  service  theeiecutoreof 

only,  as  appears  by  the  case  of  Hall  v.  Walker*  {d)     Apprenticed  bU  late  master, 
how  far  assignable  is  a  single  case,  and  certainly  is  not  law;  as  (^^  |  Xeb.  8sa 
appears  by  1  Sa/^.68.     And  there  was  afla^ards  another  case  in   1  Sid.  216. 
this  Court  of  Hern$  v.  Drake,  (e)    Debt  on  bond  to  stand  to  an  z^)  1  Lev. 
award  that  an  apprentice  should  be  assigned ;  and  the  award  was   ;  ^  jj^  .j. 
held  bad,  for  an  indenture  of  an  apprenticeship  is  not  assignable  sAnn.notre- 
by  law  or  equity,  unless  it  be  by  custom^  and  then  by  the  master  ported, 
during  his  life ;  and  even  then  not  without  the  consent  of  the  ap* 
prentice.     If,  therefore,  a  master  cannot  assign  during  his  lire, 
because  his  indenture  is  fiduciary,  it  is  absurd  to  say  he  shall  do 
it  by  his  death.    There  is  a  great  difference  between  a  covenant 
to  maintain^  and  a  covenant  to  instruct ;  for  the  first  is  a  lien  upon 
the  executor,  though  not  named  in  right  of  the  testator's  assets 
being  come  to  his  hands ;  but  the  other  is  a  fiduciary  trust  an> 
nexed  to  the  person  of  the  master,  (g)     In  1Ventworth*8  "  Office  (g)  Cro.  Eliz. 
**  of  Executor  *'  it  is  said,  that  apprenticeship  is  gone  by  the  death  553. 
of  the  master,  and  that  he  is  not  bound  to  serve  the  heir  or  exe- 
cutor.    We,  therefore,  are  of  opinion,  upon  the  whole,  that  the 
covenant  to  serve  is  confined  to  Baxter  only,  as  there  is  no  men* 
tion  of  his  executors  or  administrators ;  and  that  the  interest  in  the 
apprentice  is  a  mere  personal  trust,  not  assignable  in  the  life  of  the 
-roaster,  either  in  law  or  equity,  except  by  custom  and  with  the 
consent  of  the  apprentice;  ana  if  not  assignable  in  his  life,  is  not 
transferable  to  his  executors  ;  and,  therefore,  the  plaintiff  cannot 
maintain  her  action.  —  Judgment  for  defendant. 

697.  Rex  v.  Eakring,   E.  T.  26  G.  2.  Burr.  S.  C.  320.  —  The  An  apprentice- 
pauper  was  bound  apprentice  in  jEJ.,  by  parish  indentures,  till  he  sh^P  heing  a 
should  be  20  years  of  age.     About  three  years  before  that  time  J!^"?'^^  ^"*^ 
he  ran  away  from  his  master,  who  died  in  June  17^9.     In  the  are  determbed 
following  year  he  hired  himself  as  a  servant,  and  served  for  a  by  the  death  of 
year  at  S,     At  Michaelmas  1750  he  hired  himself  for  another  either  of  the 
year,  and  served  that  year  also  at  S.,  and  received  all  his  wages  parties. 

for  bis  own  use ;  the  executors  of  his  first  roaster  taking  no  notice 
of  him.  He  did  not  attain  his  age  of  20  years  till  January  1750. 
—  Wqite  moved  to  quash  the  order  of  Sessions,  upon  the  au- 
thority of  Rex  V.  Peck{h);  in  which  J^yre  C.  J.  said,  that  ap-  (*Mn/^,pl.69l. 
prenticeship  is  a  persona]  trust  between  the  master  and  servant, 
and  is  determined  by  the  death  of  either ;  and  this  case  was  al- 
lowed to  be  authority  by  the  Court. 

698.  Rex  v.  St.  Paul's^  Bedford,   M.  T.  86  G.  S.   6  T.  R.  452.  But  an  assign- 
^ —  C.  P.  was  bound  apprentice  for  seven  years  to  W.  R.,  of  K.,  mem  by  tiie 
and  a  fee  of  15/.  was  paid  to  the  master  by  the  trustees  of  the  ««ttfrwof  a 
Bedford  charity,     The  pauper  served    W.  R.  in  K.  till  October  ^^^^^ 
1782,  when  they  removed  together  to  the  parish  of  Biddenkam,  ^thin  the 
^here  the  apprentice  continued  till  the  death  of  his  master  on  the  stemp  act. 
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10th  of  Oeio6er  1783.  On  the  84tb  of  Nafoember  following  m 
agreement  was  entered  into  between  S*  N^  the  execobrix  o' 
fV.  IL9  and  </.  A.,  and  indorsed  on  the  indenture,  by  whidi  .* 
assigned  over  the  apprentice  to  </.  R»  for  the  remainder  of  ^ 
term,  and  J.  R,  agreed  to  teach  the  apprentice  the  same  tnAty  and 
to  provide  him  with  board  and  lodging  till  the  end  of  the  term.  Tins 
agreement  was  signed  by  N,  and  «/•  iL,  but  not  stamped.  It  wm 
contended  that  Siis  case  was  within  the  exception  of  28G.S. 
€•  58.  §  4>«,  which  exempts  from  stamps  *'  any  memorandaiii  0^ 
**  agreement  for  the  hire  of  any  labourer,  artificer,  manafacturer, 
**  or  menial  servant,"  and  "  any  memorandum  or  agreement  where 
<'  the  matter  of  memorandum  or  agreement  does  not  exceed  the 
'<  sum  of  20/."  —  LoMi  Kenton  C.  J.  The  exception  clearly  re* 
fers  to  cases  where  there  is  a  hiring  :  but  that  was  not  the  present 
case ;  **  hiring  "  is  not  applicable  with  any  propriety  to  the  case 
of  an  apprentice.  Apprentices  and  servants  are  characters  per* 
fectly  distinct ;  the  one  receives  instruction,  the  other  a  stipulated 
price  for  his  labour.  1  think,  therefore,  that  we  should  be  doing 
violence  to  this  act  to  determine  that  an  apprentice  comes  within 
the  terms  in  this  clause  of  exception. —  And  the  rest  of  the  Court 
were  of  the  same  opinion. 


VIII.  Of  Parish  Apprentices. 

See  staU. 43 Eliz. c. 2.  §  1. 5.  S&SfV.S.cSO.^S.  18 G.3. cAl. 
20 G. 3.  C.36.  32 G.  3.  c.57.  §  1  to  14.  42 G.  3.  c.46.  §  1, 2, 
3.  5, 6,  7,  8.  44  G.  3.  c.98.  51 G.  3.  c.  80.  54  G.  3.  c  107. 
56G.3.  C.139.  1&2G.4.  c.32. 

to 
Parish  children      fi^'  PARISH  APPRENTICES  may  be  put  to  clergymen,  according 
may  be  put  ap-  to  the  opinion  of  all  the  Judges,  upon  reference  made  to  them, 
prentice  to         as  Dalton  professes  to  have  been  credibly  informed ;  at  least  they 
c^nofmen.         ^se  chargeable  to  contribute  towards  the  putting  out  of  appren- 

SeelShow.TQ.    ^^ 

It  is  in  the  dis-  700.  Re^  V.  Crosse,  T.  T.  6  W.&M.  Comb.  289.  —  Exceptions 
cretion  of  tbe  were  taken  to  an  indictment  for  refusing  an  apprentice.  First, 
overseers  to  Be-  That  it  Js  not  said,  that  the  two  justices  lived  *<in  or  near'*  tbe 
lert  such  chil-  place.  Secondlv,  That  the  justices  have  no  such  power.  Thirdly, 
221  thinkpro*  ^*  **  ^^  averred  that  the  parents  were  not  able  to  maintain  the 
per;  And  the  child.  —  HoLT  C.  J.  As  to  the  first  exception,  the  statute  is  but 
justices' order  is  directory,  and  it  has  been  settled  that  the  justices  have  power  to 
compulsory.        make  such  an  order;  and  it  is  in  the  discretion  of  the  churchirar- 

dens  and  overseers  (as  appears  by  the  preamble  43\£/ir.)  to  select 
those  children  whom  they  shall  think  their  parents  are  not  able  to 
maintain. 
The  person  "^^^  *  ^«<?»y»'0«"»   ^'T.  11  IV.  S.  Salk.  67,  —  The  justices  may 

chosen  as  a  force  a  master  to  take  an  apprentice ;  for  a  power  to  compel  tlie 
master  for  a  master  to  receive  him  is  consequential  to  the  authority  given  to 
poor  apprentice  the  justices  by  the  statute  to  put  him  out ;  and  if  the  master  torn 

cannot  refuse  to  hj^  away,  they  may  make  him  refund, 
take  him.  ^  ^        ^ 

1  Lev.  91.  S.  p.  See  Rex  ©.  Gillifer.  T.  Ray.  65.     )  Lev.  84.     S.P.  Rex  v.  Fairfax,  1  Sbow.7«- 
See  also  Rex  «.  Trevilian,  S  Str.  1268. 


* 
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.  c7Q2.  Minchamp's  case,  T.  T.  13^.2.  SaU.  491.  — He  was  a  ThejukUcMM 
n^^rchant  at  Mile-end,  and  two  justices  having  bound  a  poor  girl  -Semions  are  to 
/prentice. to  him,  upon  his  appeal  the  Sessions  discharged  the  j*^g^  w>m>«1mU 
ud^r;  because  they  thought  it  unfit  to  compel  a  merchant  to  take  ^"^^^fP"*"* 
an  apprentice :  which  order  of  Sessions  was  affinued,  because  the  m^.  84!' 
statute  8&9^.3.  c.30.  having  given  an  appeal  in  this  case  to  the  6  Mod.  16S. 
Sessions,  it  is  in  the  discretion  pf  the  justices  there  to  determine 
whether  it  was  or  was  not  fitting  to  force  an  apprentice  upon  any 
one. 

70S.  Rex  y.  Gould,  E.T.  SAnn.  i  SalL  SSI  —  The  defendant  The  master  is 
was  indicted,  because  he  refused  to  provide  for  a  poor  boy  that  bound  to  pro- 
bad  been  put  apprentice  to  him  pursuant  to  the  statute.  —  Per  ^*^*  ^^^  ^_ 
Curiam:  Sirxce  we  allow  the  justices  power  to  put  out  appren-  ^^hewwrfT' 
tices,  we  must  allow  an  indictment  for  disobedience,  either  in  case  s.C.  6  Mod.  ' ' 
of  not  receiving,  turning  off,  or  not  providing  for  such  apprentices  163. 
.as  the  law  requires. 

104f.  Rexy.Wagstaff;  E.  T.  IS  Ann.  Folej/,  225. —The  church-  Thejusticci 
wardens  and  overseers  of  the  poor,  by  the  assent  of  two  justices  of  cauuot  order 
the  peace,  bound  one  J,  N.,  a  poor  child  of  the  parish,  to  one  th«ro«»terofa 
W,,  an  attorney,  as  his  apprentice,  and  there  iVas  an  appeal  to  the  5^*  to  allow ^ 
Sessions.     The  Sessions  ordered  JV.  to  seal  the  counterpart  of  the  him  toagei  or 
indenture,  which  he  refused,  and  removed  it  by  certiorari  into  the  give  him  any 
King's  Bench.  -—  Page  moved  to  quash  the  order,  because  in  the  grattdtyt  Uiey 
close  of  the  indenture  it  is  said,  that  the  master  at  the  end  of  the  **°  ^?^^  °"**'' 
term  shall  give  his  apprentice  two  suits  of  clothes,  one  for  holidays  *  '»<"»»'*'»«'«^<« 
and  the  other  for  working-days.     Upon  debate,  the  Court  held 
this  to  be  ill.     For  the  justices  cannot  order  him  'mages  during  the 
term  of  his  apprenticeship,  they  must  only  ofder  him  a  maintenance 
u  an  apprentice,  and  cannot  order  him  any  thing  after  the  term  is 
ended ;  so  that  the  i)rder  of  Sessions  must  be  quashed. 

705.  Rex  v.  St.  Marys  in  Readings  H.  1\  3  G.I.  Case  of  Sett.  A  poor  infant     ' 

77* —  A  poor  person  bound  himself  voluntarily  as  an  apprentice,  may  bind  hlm- 

and  no  justices*  hands  being  put  to  the  indenture,  the  Sessions  ^If*  »nd  in  that 

held  that  he  did  not  gain  a  settlement.  —  Per  Curiam:  The  sta-  ^*f^,^]I^ 

*tute  ^SEliz.  C.2.  only  extends  w^here  a  poor  child  is  put  out  in  a  i«  notnwJeiiary. 

compulsory  way,  but  here  it  is  by  consent,  and  therefore  the  sta- 
tute does  not  extend  to  it.  This  case  is  likewise  reported  in  Foley 
154>.,  where  another  objection  is  stated,  that  the  indenture  was 
void,  because  an  infant  could  not  bind  himself;  but  the  Court 
determined  that  the  binding  did  gain  him  a  settlement,  for  that  an 
infant  may  make  an  indenture  for  his  own  benefit. 

706.  Rex  V.  Chalbury,  E.  T.  9G.  2.  MSS. —  A  pauper  was  Parish  appren. 
bound  apprentice  to  oiie  C,  of  Chalbury,  by  the  churchwardens  tices  may  be 
and  overseers  of  the  parish  of  .^.,  until  he  should  arrive  at  23  years  bound  foria  . 
of  age.     An  objection  was  taken  to  the  order  of  the  justices,  be-  '^^^i^^^^^ 
cause  he  was  bound  till  23,  and  not  till  24-  years  of  age,  as  the  thne  than'Sie 
statute  of  ^SEliz.  c.  2.  requires.  —  The  Court  :  The  words  of  the  statutes  men- 
act  mean  that  a  parish-apprentice  shall  not  be  bound  beyond  the  tion. 

age  of  24,  but  <lo  not  intend  any  necessity  to  have  them  bound 
until  24}. 

707.  Rexv.  Woolstanion,  //.  T.  12  G.2.  iViSS.  — It  was  stated  The  signing  of 
in  an  order  of  Sessions,  that  9/.  10^.  were  given  by  a  parish  with  the  indenture 
the  pauper,  w^hen  a  boy,  as  apprentice  to  a  xveaver;  that  the  in-  ^y  *  P^*?]*  ^^^ 
denture  of  apprenticeship,  which  was  not  for  any  certain  time,  n^l^jj^^to^ta 
was  signed  by  an  overseer  of  the  parish,  but  that  it  was  not  signed  yajidity;  and 
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htmmyhe 
bcmiid  for  an 
'  bul^lMte  time. 


An  indenture 
binding  a  girl 
Apprentice  is 
not  void  for 
want  of  the  al- 
ternative 
till  meariage,' 
nor  voidable 
unless  it  be  bj 
the  parties 
tbeBoaelves*. 


or 
»> 


(b)  Rex  V.  the 
Isdiabitants  of 
St.  Nicholas, 
Ipswich,  on/e, 
pL  63J. 


Indentures  are 
not  cancelled 
by  their  being 
delivered  up  to 


by  the  pauper ;  that  the  pauper,  who  had  been  a  cripple  from  his 
birth,  was  carried  against  his  consent  by  his  grandmother  to  the 
weaver ;  that  the  weaver  had  no  stock  nor  work  to  employ  die 
boy ;  and  that  after  the  pauper  had  lived  with  the  weaver  six 
months,  the  weaver  ran  away  and  left  him.  The  question  was, 
Whether  the  pauper  gained  a  settlement  by  living  in  this  roamier 
with  the  weaver  ?  And  it  was  holden  that  he  did.  —  Pbr  Curiam; 
The  statute  for  putting  out  parish-boys  apprentice,  as  to  that  part 
which  speaks  of  binding  them  till  the  age  of  24>  years,  is  only 
directory;  but  if  it  were  compulsory,  the  indenture  would,  for 
want  of  this,  be  only  voidable.  The  signing  of  an  apprenticeship- 
indenture  by  a  boy  bound  out  by  the  parbh  is  not  necessary. 
There  are  some  circumstances  in  this  case  which  seem  to  be 
fraudulent ;  but  as  it  is  not  expressly  stated  in  the  order  of  Ses* 
sions  that  there  was  fraud,  this  Court  cannot  presume  there  was 
any.  (a) 

708.  Rex.  V.  St.  Petroxy  T.T.  19  G-2.  Burr.  S.  C.  240.— Agiri 
aged  nine  years  was  bound  apprentice  by  the  parish  until  <'  tofv/y* 
**  one,"  absolutely,  without  the  alternative  **  till  time  of  marriage" 
and  served  near  five  years  under  this  indenture  in  the  parish  of 
iS^.  P.  Her  mistress  then  delivered  up  the  indenture  by  indorse- 
ment on  the  back  of  it^  and  all  her  right  and  interest  in  the  said 
apprentice  to  P.  F.  of  S.  P.,  and  the  girl,  being  tlien  of  the  age 
of  14  years,  voluntarily  bound  herself  by  indenture  to  the  said  P.f- 
for  six  years  or  thereabouts,  to  learn  housewifery  business,  and 
such  other  business  as  he  should  have  to  do,  and  to  torvehitt 
after  the  manner  of  an  apprentice.  Under  this  indenture  she  served 
about  six  years,  until  she  intruded  into  the  parish  of  St.  P.  At  the 
General  Quarter  Sessions,  the  indenture  of  1773  was  hy  order  of 
the  said  Court  vacated  and  made  void,  and  4he  pauper  was  by 
virtue  of  the  said  order  removed  to  S.  F.  Afterwards  the  Ses- 
sions vacated  the  order  of  the  two  justices.  — Per  Curiam:  No 
stress  is  to  be  laid  on  the  circumstance  of  the  Sessions  haTiog 
vacated  the  first  indenture,  because  it  does  not  appear  that  they 
have  pursued  tKe  directions  of  5  Eliz.  c.  4.  §  5.  It  is  not  void  for 
want  of  the  alternative  of  marriage,  though  perhaps  not  obligatory 
upon  the  parties.  And  though  an  assignment  of  an  apprentice 
(except  in  Lotidon  by  custom)  cannot  in  strictness  be  made,  yet  as 
this  assignment  was  by  assent  of  the  mistress,  the  service  under 
it  will  be  good  for  the  purpose  of  gaining  a  settlement ;  for  the 
service  continued  under  the  first  binding.  Though  in  the  Jpswick 
case  (b)  the  indenture  was  holden  not  to  be  binding  as  between  the 
parties,  yet  it  was  holden  to  be  neither  void  nor  voidable  by  the 
parish,  as  to  the  gaining  a  settlement  under  it.  It  would  be  ex- 
tremely hard  if  a  poor  child  who  nad  served  ten  years  under  an 
indenture  should  lose  the  benefit  of  a  settlement,  because  the 
justice's  clerk  was  ignorant  or  negligent.  —  The  order  of  Sessions 
quashed. 

709.  Rex  \.  Ausieryy  H.  T.  SI  G.2.  2 Ptirr.  5.  C.  441.  —  A 
parish  apprentice,  who  was  bound  till  he  should  attain  the  age 
of  24  years,  was  by  a  formal  agreement  between  his  master  and 

(a)  I  was  favoured  with  Ibis  case,  of  this  case,  and  of  the  opinioBoftiM 

by  a  gentleman  of  high .  rank   in   the  Court  upon  the  whole  of  the  nutter 

profession ;  which,  with  Mr.  Burrow's  before  them.     Note  by  Mr.  Eott.    Se« 

report,  seems  to  form  a  complete  state  Burr,  S.  C  IS9. 
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binself  discharged  from  his  apprenticeship,  and  the  indentures  *  an  ttppr€ntiee* 

delivered  op.    The  apprentice,  being  then  under  21  years  of  age,  SeeLordMao*- 

was  then  regularly  hired  by  a  third  person  in  j4,y  and  served  for  a  ^eW*  «b«*pf-   ' 

year.  —  Lord  Mansfield.     Being  under  age,  his  consent  was  J,^"'^,  J^ 

oat  of  tha  case,  and  is  exactly  upon  the  same  foot  as  if  he  had  Weddington, 

given  no  consent.  His  subsequent  services,  then,  under  the  hirings  ante,  pL  636. 

stated  in  the  order,  cannot  be  considered  as  performed  by  the  As  to  Uie  capa- 

master's  leave  and  consent,  and  so  being  a  service  of  his  master  city  of  an  infant 

under  the  indenture ;  because  this  is  no  express  leave  and  consent  caned  the  in. 

of  the  master  to  the  particular  service,  but  was  intended  to  be  dentures,  see 

quite  general,  and  was  even  founded  on  a  mistaken  apprehension,  vol.  ii. 
that  the  apprentice  could  consent  to  his  being  discharged,  which, 
being  an  infant,  he  could  not  do.  —  Order  was  quashed. 

710.  Rex  v.  St.  Luke's,  T.  T.  5  G.  3.  2  Burr.  S.  C.  542.—  fF.  i/..  The  indentures 
at  15  years  of  age,  was  bound  apprentice  by  the  parish  till  he  of  ^  parish  ap- 
should  attain  the  age  of  24.     He  served  the  first  three  years  in  5|^^jJ^  "^ 
5.,  then  removed  with  his  master,  one  iv.,  to  the  parish  of  St.  Z,.,  thevTre  neither 
and  served  there  four  years.     His  master  then  told  him  to  go  cancdled  or 
about  his  business,  and  work  for  himself.    No  one  was  present  at  gioen  uju^X- 
their  parting,  and  the  indentures  were  not  cancelled  or  delivered  though  the 

up.    IV.  H.  hired  himself  to  different  masters  of  the  same  trade  """^J^^^jl^"**  ^ 

in  different  parishes,  and  believed  that  jP.  did  not  know  who  he  ^way."  '^^ 

worked  with,  nor  was  he  ever  called  upon  by  F.  to  account  with  s.c/]  BLRep. 

bim  for  the  money  which  be  earned,  but  applied  it  to  his  own  553.  Cald.i28. 

use;  nor  did  F.  ever  inquire  after  him,  as  far  as  he  knew,  or  See  also iMod. 

make  any  provision  for  him  whatever.  He  worked  and  lodged  the  ^^* 
kist  40  days  before  he  attained  the  age  of  24  years  in  St.  Leonard's* 
The  Sessions  were  of  opinion  that  he  did  not  gain  a  settlement 
in  St.  Leonard's.  —  Lord  Mansfield:  The  indenture  of  appren- 
ticeship remained  in  force.  The  service  in  St.  Leonard's  cannot 
be  considered  as  a  service  to  his  first  master,  or  as  an  assign* 
ment  of  him  to  his  second  master.  —  Wilmot.  J.  What  had 
passed  was  a  total  dissolution  of  the  apprenticeship,  as  to  this 
particular- purpose  of  gaining  a  settlement  under  the  indenture. 
This  working  in  St.  Leonard's  was  not  carrying  on  the  business  of 
the  first  master  there,  or  serving  under  the  original  apprenticeship 
in  the  parish  of  St.  Leonard's. —  Yates  J.  He  could  not  gain  a 
settlement  by  serving  under  a  contract  which  he  was  not  sui  juris 
to  make ;  and  Aston  J.  concurring,  the  order  was  affirmed. 

71 1 .  Rex  V.  Ecclesal  Dierloto,  E.  T.  6  G.  3.  2  Burr.  S.  C.  562.  Before  Uie 

—  S.  W.  was  bound  at  16  years  of  age,  by  the  parish,  an  appren-  ^^  ^l**-  '"  *P- 

tice  to  an  inhabitant  of  the  township  of  E.  B.,  for  the  term  of  eight  J^^^^^und 

years.    He  resided  there  till  he  had  attained  the  age  of  21,  when  for  longer  tima 

his  master  and  he  agreed  to  cancel  the  indentures,  and  actually  than  till  he 

did  so.     Afterwards  he  hired  himself  for  a  year  at  Warsloto,  and  should  attain 

served  the  whole  year  there.     The  Sessions  adjudged  him  settled  ***  ^^^  ^^* 

at  E.  B.    In  support  of  the  order  it  was  urged,  that  the  appren-  *pp^n,|^  „^ 

tice  was  not  sui  juris  when  he  entered  into  the  contract  to  serve  nvea  at  that 

in  Warslotv,  nor  could  he  be  compelled  to  perform  it ;  that  it  has  aga^  he  dkay 

been  determined  that  an  apprentice  under  age  cannot  dissolve  the  cMcd  the  in- 

indentures ;  and  that  this  being  a  binding  under  the  43  Eliz.  c.  2.,  ^ITco'Lm*^ 

the  apprentice,  though  above  21  at  the  time  of  the  transaction,  i,J^*J^^ 

cannot  cancel  the  indentures  without  the  approbation  of  the  offi-  uiough  wiUiou^ 

cers  of  the  parish.  —  Lord  Mansfield  :    There  seems  to  be  no  the  assent  of  Uie 

necessity  for  the  parish-officers  joining  in  the  consent  to  discharge  parish-officen. 

N  N  2 


'  548  ,  APPRSNTJCES.  [Ch.  IX. 

S.C«  1  Bl.         the  apprentice.     There  is  ^p  authority  for  it,  and  I  see  no  ibcob- 
Bep.  592.  venience  which  can  arise  from  the  contrary  practice.    Tlie  act  of 

Cald.  126.  parliament  was  necessary  to  make  valid  the  binding  of  the  male 

parish- apprentice  till  his  age  of  2^;  without  that  act  he  could  not 
(a)  See  18 G.  3.  be  bound  longer  than  till  21.  (a)  But  the  discbarge  of  the  ap* 
^'^^^  prentice    concerns    the   master  ahd  the   apprentice  only:   the 

latter  part  of  the  apprentice's  time  is  most  serviceable  to  his 

master ;  when  the  apprentice,  therefore,  is  of  age,  the  master  and 

he  agreeing  to  it  may  dissolve  the  contract.  —  Wilmot  J.  agreed 

that  the  indentures  may  be  cancelled  without  the  consent  of  the 

.  parish-officers ;   if  so,  then  this  person  was  sui  juris  when  he  hired 

himself  at  fVarslotVt  and  gained  a  settlement  there. —  Yates  J. 

observed,  that,  this  objection  of  the  want  of  consent  of  the  parish* 

officers,  comes  from  the  town  of  JVarsloto,  which  had  nothing  to 

do  with  die  binding.  —  Aston  J.  concurring  in  it,  the  order  was 

quashed. 

Tie  indenture*      712.  Rex  v.  Notion^  M.  T.  9  G.  S.  MSS.  —B.  fF.,  the  pauper, 

of  a  parish  ap.    ^i^en  an  infant,  was  bound  apprentice  by  the  officers  of  S.//.  to 

?McelledT  be!  ^'  ^>  ^^  ^^^^  P'^^e,  who  occupied  a  farm  in  that  township,  till  he 

inirdeliver^  up  should  attain  the  age  of  24  years.     After  he  had  served  aboat  six 

by  the  son  of  the  years,  she  quitted  the  farm  to  her  son,  with  whom  the  apprentice 

person  to  whom  lived  several  years.    Being  desirous  to  leave  the  service  he  applied 

he  was  bound,     iq  ^jg  master,   who   told   him  he  might  go  where  he  pleased. 

SX.Burr.S.C.  He  thereupon  left   his  master,  and   hired  himself  to  J.  fF,  of 

A»  for  a  year,  but  did  not  continue  in  that  or  any  other  service 

for  12  months,  though  he  was   hired  to   several   other  places. 

He  never  accounted  either  with  //•  C  or  her  son  for  any  wages 

he  received  in  any  of  these  service.     In  Mai^  1776}  C  the  son 

delivered  up  the  indentures  to  the  pauper,  who  in  February  1767» 

hired  himself  to  «7.  B.  of  M,  to  whom  he  was  recommended  by  one 

R.D.y  who  afterwards  told  C,  the  son,  what  he  had  done;  upon 

which  he  replied,  that  he  thought  J?.'s  a  good  place  for  him ;  in 

which  he  continued  till  August  following.     The  pauper  attained 

'      his  age  of  24?  years  in  Mai/  1767.     The  Sessions  held,  that  be 

gained  a  settlement  under  this  service  at  N,  —  Mr.  Feabnlet 

a)^ni«,pl.710.  cited  the  case  of  Rex  v.  St.  Luke's,  Middlesex  {a) ;  which  the 

Court  said  was  in  point,  and  made  the  rule  for  quashing  the  order 

absolute. 

A  female  parish       71S.  Rex  y.  St.  Margaret*  Sy  Lincoln,  H.  T.  I3G.3.  EditobV 

apprentice  majr  MSS.  —  On  a  special  case  stated  by  the  Sessions  on  the  appeal 

be  bound  to  a     of  the  parish  of  St.  Marfraret%   the  following  facts  appeared: 

Unml^^  *^  ^"  '^•'  *  ^^^^  ^^'^^^  belonging  to  the  parish   of  St.  Martin,  was 

wifery;  and  the  regularly  bound  apprentice  by  the  justices  and  overseers  of  that 

poor  children  oi  parish  to  one  M.  J.y  of  the  parish  of  <S/.  Mary  in  Lingoln,  la- 

o9ie parish  may    bourer,  to  learn  the  art  and  mystery  of  a  housewife.    The  gid 

be  bound  ap-      ^ent  to  reside  with  her  master,  and  after  a  service  of  three  yeais 

?DbaWtonto  of*  ^"*  assigned  over  by  him  to  one  J.  M.,  a  coal-p*rter,  of  the  parish 

another  jtarifh.     °^  ^^'  ^'*  where  she  continued  for  the  space  of  six  months  and 

S.C.  Burr. Sett,  upwards  ;  when  the  said  M.  agreed  witli  one  T.  M.,  keeper  of  a 

Cases,  729.         cold  bath  in  the  parish  of  St.  Margaret%  to  lend  him  the  said 

^  J***  "'St.    E.J. ;  and  she  continued  to  abide  and  serve  T.  M.  for  a  year  and 

tinghSm  posT*"  ^  *^*^^'  ^"^  ^^^Q  afterwards  turned  out  of  doors,  she  became  a 

pi.  719.'       '     pauper,  and  was  removed  from  the  parish  of  St.  Mary  to  the  parish 

of  St. Margaret's.    This  order  being  removed  into   the  King* 
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Bench,  Mr.  Willis  excepted,  FIr&t,  That  the  parish-officers 
could  only  bind  out  a  parish  child  to  an  inhabitant  of  their  own 
'  parish  ;  but  that  the  binding  of  this  poor  child  was  to  an  inhabit- 
ant of  another  parish ;  Secondly,  The  person  to  whom  she  was 
bound  in  order  to  learn  hottsetvi/eri/t  was  only  a  dai/'labourerf  wlio 
assigned  her,  without  the  privity  of  the  parish-officer,  to  a  coal- 
porler,  and  be  lent  her  to  a  quac^  doctor,  which  was  sufficient  evi- 
dence that  the  original  binding  was  Jraudulent,  and  therefore 
void;  and  he  cited  the  case  Rex  v.  Auatery,  {a)  —  Mr.  Serjeant  (a)-<rfiu»,pl.709. 
Hill,  on  the  other  side,  argued,  that  the  child  might  be  bound 
out  to  an  inhabitant  of  another  parish  by  the  parish-officers,  at 
their  discretion,  as  well  as  to  an  inhabitant  of  their  own  parish> 
for  that  the  superintending  power  given  by  the  legislature  to  the 
justices  of  the  peace  was  a  sufficient  check  and  controul  upon  the 
-exercise  of  this  discretion  in  the  parish*officer.  ^  And  as  to  the 
second  objection,  he  contended,  that  as  fraud  had  not  been 
actually  found,  it  could  not  be  presumed  by  the  Court.  —  Lord 
Mansfield  and  Aston  Js%  Tiie  binding  of  parish  apprentices  is 
not  restrained  to  the  inhabitants  of  the  same  parish,  but  may  be  to 
a  person  residing  in  another  parish.  This  practice  is  various  in 
different  places :  where  they  confine  themselves  to  bind  only  to 
inhabitants  of  the  same  parish,  it  is  usual  for  the  parishioner  to 
whom  the  child  is  bound  to  assign  it  over  immediately  to  the  in- 
habitant of  another  parish,  and  therefore  no  inconvenience  will  in 
reality  be  avoided  by  confining  it  to  inhabitants  of  the  same  parish. 
This  consideration,  they  said,  was  an  additional  reason  to  satisfy 
their  minds,  that  the  original  binding  might  be  to  an  inhabitant  of  Fraud  roust  ba 
another  parisii.  As  to  the  second  objection,  they  said.  That  ?J'*'?'^3^ 
whatever  suspicion  of  fraud  the  circumstances  of  the  case  might  ^o  rt  u  t 
furnish,  no  fraud  was  found,  or  even  hinted  at,  and  therefore  they  prtsmne itfrom 
could  not  suppose  it  existed.  —  The  order  was  affirmed.  circumstances. 

714.  Rex  V.  Offertorif  T.  T.  15  G.3.  Editor**  MSS.'—J.  R.y   An  agreement 
^when  of  the  age  of  12  years,  was,  by  an  indenture  bearing  date  between  a  maa. 
25  April  1759,  bound  an  apprentice  by  the  churchwardens  of  Af .  ***'  ""<^  ■  P"™** 
and  the  overseers  of  H.  to  B.  R.,  a  linen-weaver  in  //.,  for  the  S^J'^"*)^;,.^*' 
term  of  seven  years,  under  which  indenture  he  served  five  years  should  work^* 
and  seven  months;  at  which  period,  when  he  was  18  years  of  age,  he  when  he  pleased 
and  his  master  agreed,  thot  Fie,  upon  paying  his  master  U .  a  week,  on  his  own  ac« 
and  providing  for  himself,  should  be  at  liberty  to  work  for  his  own  <^"nt»  »nd  pay 
benefit  daring  the  remainder  of  the  apprenticeship  term;   which  •°«^^"«'»p. 
he  did  accordingly,  and  the  master  received  the  1*.  a  week  as  a  satisfaction  of 
satisfaction  for  his  service  during  the  remainder  of  the  term.     Im-  his  service  is 
mediately  after  this  agreement  the  apprentice  married.  Neither  not  a  dissolu- 
the  churchwarden  nor  overseers  were  privy  to  this  agreement,  nor  *|°"  of  the  in- 
were  the  indentures  delivered  up. — The  Court  of  King's  Bench  g  ^  b"   S.C 
was  of  opinion  that  the  apprenticeship  was  not  dissolved,  but  con-  ^' 
tinued  in  full  force  notwithstanding  this  agreement,  and  that  the  Burr.S.C.44i. 
service  was  under  the  indentures;  for  an  apprentice  may  work  in  416.578.542. 
any  place,  and  for  any  person,  with  the  consent  of  his  master. 

715.  Rex  v.  Fleet  y  T.2\  17  G.  5.  Cald.  Cases,  SI.  —  A.  B.^  the  Ifa;wruAa/>- 
pauper,  when  an  infant,  was  bound  out  a  parish  apprentice  by  the  prentice  be 
churchwardens  and  overseers  of  IV.  to  T.  P.  of  the  same  place,  ^o""^»  *' «  "ot 
till  she  should  attain  her  age  of  21  years,  or  day  of  marriage,  pur-  "^l^i^'of  his  * 
suant  to  the  statute.  The  original  indenture  was  properly  executed  indenture  that 
by  all  the  parish-officers,  and  allowed  by  two  justices ;  the  coun-  the  master 
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■hould  sign  a     terpart  was  also  allowed  by  the  same  justices ;  but  neither  the  in* 

counterpart.       denture  or  counterpart  were  executed  by  P,  the  master:  the  master 

nevertheless  accepted  the  indenture  and  the  pauper;  who  he  con- 
sidered as  his  apprentice  till  the  apprenticeship  expired.  It  w» 
contended,  that  by  the  8  &  9  fViU.  S.  c.  30.  §  5.  the  roaster  is  re- 
quired  to  execute  a  counterpart  of  the  indentures,  and  that  this 
requisition  not  being  compiled  with,  the  girl  had  obtained  no  aet« 
tlement  by  the  apprenticeship.  —  Lord  Mansfield  :  The  bind- 
ing was  authorized  by  43  JEl/fz.  c.2.  §5.,  long. before  the  act  requir- 
ing a  counterpart.  But,  though  the  binding  was  valid  if  the  appren- 
tice was  received,  it  was  doubtful  till  that  statute  was  made,  whether 
the  persons  to  whom  such  poor  children  were  to  be  bound  vere 
compellable  to  receive  them.  That  statute  was  therefore  made;  and 
it  subjects  the  master,  upon  his  refusal  to  receive  the  apprentice, 
to  a  penalty ;  but  in  no  other  respect  confines  the  power  of  bind- 
ing, which  was  already  fully  established.  —  Astok  J.  It  has  beeil 

(a)Jnte,pl€46.  jq  settled  in  the  case  of  Rex  v.  Si.  Peter's  on  the  Hill  (a),  m 

Chester.  — Willes  and  Ashhurkt  J.  concurred. 

Aninfant/wrtt/i       716.  Rex  v.  Langham,  M.  T.  22  G.  3.  Cald.  126.  —  W.  E.  was 

apjrrenitce  and     bounj  apprentice  by  indenture,  duly  executed  and  allowed  by  twa 
Ins  master  can-    .       .  S    n    c^  £>  ^\.  /•   ▼%    •     .i_         •  u 

Dot  by  them-      justices,  to  B.  S.,  weaver,  from  the  overseers  of  D.  m  the  pariso 

•elves  vacate       of  O.,  to  serve  till  the  age  of  24f  years  ;  under  which  indenture  be 
the  indentures,    remained  in  such  service  four  years  and  upwards,  when  &  his 

master  failed  in  his  circumstances,  and  having  no  longer  employ^ 
raent  for  him,  told   him  he  might  go  to  his  father  J.  E^  at  0» 
Upon  the  apprentice  going  home,  his  father  and  grandfather  ap- 
plied to  one  B>y  weaver,  to  take  him  for  the  remainder  of  the 
term.     1  he  father  of  the  apprentice  then  went  to  S,,  who  was  at 
home  iind  under  confinement,  and  told  his  wife  that  he,  the  father 
of  the  apprentice,  had  got  a  new  master  for  his  son  ;  upon  whidi 
S.*s  wife  went  up  to  her  husband's  chamber,  and  informed  him 
that  the  father  of  the  apprentice  was  come,  and  said  to  her  that 
he  had  got  a  new  master  for  his  son,  and  desired  the  indenture 
'  might  be  given  up  :  upon  which  S,  gave  the  indenture  to  his  wifCf 
who  delivered  it  up  to  the  apprentice's  father,  S.  having  first  made 
crosses  upon  the  indenture,  as  a  token  tliat  he  had  resigned  up  the 
indenture  and  the  apprentice.     At  this  time  the  pauper  was  under 
iT  ?  rt  ^'         ^S^'     ^^  "^*  contended  that  during  the  infancy  of  a  parish  ofh 
po^  pi.  718.      prentice  the  indentures  cannot  be  dissolved  but  under  tne  consent 
'of  all  parties  concerned,  (a)  —  Lord  Mansfield.     There  is  no 
difficulty  in  this  case.     The  indenture  continues  in  force. 
An  appeal  will        ^ ,  7^  ^^^  ^   Saltern,  E.  T.  24  G.  3.  Editor'*  MSS.  —  The  de* 
parish  in^d^^^^     fendant  <l/.  S.  appealed  against  an  indenture  lately  made  by  die 
ture  of  appren-  churchwardens  and  overseers  of  the  parish  of  M.,  in  the  county 
ticeship  afler       of  X>.,  and  allowed  pursuant  to  ^SEliz^c.  2.  §  5.  by  two  justices; 
ekecQtionofthe  by  which  indenture  A.  M,,  a  poor  girl,  of  about  eight  years  of 
counterpart  by    ^g^^  ^^g  bound  apprentice  to  the  said  J.  S.,  for  the  sheaf  or  great 
the  appellant,     ^j^j^^^  ^^  ^j^^  ^^j^  parish.     The  Sessions  confirmed  the  indenture, 
\^lu<'l'^a    ^"^  *^*^^^  ^^^®  following  case :    That  the  appellant  is,  and  for 
belSoun^d^a^*^  several  years  has  been,  an  inhabitant  of  the  parish  of  Af.;  but 
prentice;  and  it  that  no  glebe,  or  house  or  barn,  is  appropriated  to  the  said  titheiy 
is  for  the  Ses.     which  are  rated  to  the  poor  at  48/.  a  year :  that  the  appellant  bed 
sions  to  judge     executed   the^  counterpart  of  the  said  -indenture  upon  tender 

(a)  Vide  the  case  of  Rex  p.  Inhabitants  of  Wcddington,  ante,  pi.  6S6. 
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thereof:  that  in  respect  of  the  said  tithes  no  apprentice  had  here-  of  the  fit&eH. 
tofore  been  bound ;  but  that  the  custom  of  binding  in  that  parish  ^  custom  in  a 
had  been  upon  land  of  10/.  per  annum  and  upwards ;  and  that  pa-  P"""''  ^  ^^^ 
vol  evidence  was  offered,  but  refused  by  the  Court,  to  prove  that  **"'^  %*^SI^ 
at  the  time  of  the  execution  of  the  counterpart  by  the  defendant*  cular  dwcSp-** 
the  indenture  and  counterpart  were' signed  by  one  justice  of  the  tionisnotgood, 
peace  only,  although  the  indenture  now  produced  to  this  Court  S.C.Cald.444. 
appears  to  be  signed  and  allowed  by  two  justices.     The  case  set 
out  the  indenture,  which  stated  the  child  to  be  put  apprentice  to 
•S.  ^*  for  the  sheaf  or  great  tithes  of  the  parish  of  A/.,  with 
**  him  to  dwell  and  serve  from,"  &c.  —  Lawrbncb  and  Clafp 
showed  cause.     They  argued  first,  that  whatever  objections  there 
might  be  to  this  indenture,  the  appellant  was  not  at  liberty  to  avail 
himself  of  them,  being  concluded  by  executing  the  counterpart 
of  the  indenture.     Three  points,  they  said,  would  be  made  on  the 
other  side.     First,  That  the  child  was  not  of  sufficient  age  to  be 
bound  apprentice,  being  only  eight  years  of  age.     But  might  not 
a  child  of  eight  years  of  age  be  of  use  in  a  family  ?     If  it  might, 
this  binding  would  be  good  ;  for  the  unfitness  was  a  matter  of  fact 
to-be  determined  on  evidence,  and  found  by  the  Sessions,  as  was 
held  in  Minckamp's  case  (a) ;  and  unfitness  not  being  found  in  the  (a}^nte,p]»709. 
present  case,  the  Court  must  presume  that  this  child  was  fit  to  be 
bound.     The  line  is  in  some  measure  drawn  by  children  going 
with  their  mothers  for  nurture  till  they  are  seven  years  of  age : 
after  that  age  there  must  be  an  express  adjudication  that  they 
have  gained  no  settlement  of  their  own  :  they  can  hardly  gain  one 
otherwise  than  by  apprenticeship.    The  statute  of  5  Eliz,  c.  4.  re- 
quires apprentices  in  husbandry  to  be  10  years  of  age ;  but  in  all 
the  other  apprenticeships  mentioned  in  that  statute  no  age  is  spe- 
cified.    Secondly,  That  this  binding  was  bad,  as  being  contrary 
to  the  usage  of  the  parish.     But  no  such  usage  could  narrow  the 
act  of  parliament,  which  said  nothing  of  the  sort  of  occupation 
the  master  was  to  have ;  and  no  land  was  necessary  in  this  case, 
where  the  child  was  bound  as  a  menial  servant*     Thirdly,  That 
the  Sessions  had  rejected  parol  evidence  of  (he  indenture  being 
allowed  by  only  one  justice.     But  this  evidence  was  rightly  re- 
jected after  the  execution  of  the  counterpart  by  the  appellant ; 
and  besides,  it  was  sufficient  if  the  consent  of  the  justices  was 
given  in  any  way,  although  not  expressed  on  the  face  of  the  in- 
strument. —  Fanshaw  and  Gibbs,  contrd  :  As  to  the  preliminary 
objection,  that  the  defendant  is  concluded  from  disputing  an  in- 
denture which  he  has  solemnly  ratified  by  his  execution,  the 
answer  is,  that  until  the  execution  of  the  indenture  there  is  no 
gravamen.     The  statute  gives  the  party  grieved  an  appeal  to  the 
next  Session,  which  must  mean  the  Session  next  after  the  execu- 
tion, (b)     This  objection  being  disposed  of,  they  next  contended  (5)  Vide  B3c9 
that  the  binding  was  illegal  and  unfit ;  it  is  illegal,  on  account  of  W.s.  c30.$5* 
the  tender  age  of  the  apprentice :  all  acts  in  pari  materia  are  to  ^^  ^^^^  th* 

be  taken  together  :  10  years  of  age  is  mentioned  in  the  statute  of  fj??^  "J"^*? 
-  T^f         -  T -r»,-      r  •  L  •  1  1  ^1-  1   to  me  person  ta 

5  Eltz.  c.  4.  §  25.  which  is  compulsory  only  on  the  apprentice,  and  whom  an^  poor 

now  that  the  master  is  compellable  to  receive  an  apprentice,  there  child  shall  be 

is  an  additional  reason  for  fixing  a  sufficient  age.     The  statute  of  appointed  tob« 

the  2  &  3  Ann,c.  2.  also  mentions  10  years  of  age:  and  they  al-  ^^^^* 

luded  to  a  case  where  Nares  J.  had  held  that  age  to  be  neces- 
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sary.  [a)  The  binding  is  un6t,  as  being  in  respect  of  the  grai 
tithes.  It  ought  to  appear  that  the  apprentice  can  be  usefid  in 
that  way.  The  usage  6annot  control  the  law,  but  is  strong  evi- 
dence of  inconvenience  and  unfitness.  As  to  the  last  objection, 
this  is  an  authority  given  by  statute,  and  must  be  stricUy  pursued: 
an  allowance  by  one  justice  is  not  pursuing  tbe  statute;  that  fact 
only  be  got  at  by  parol  ^evidence ;  and  it  is  every  day^s  prac 


can 


Iftcfitiitiir^  of 
Iwrish  apprefi- 
tiee  tna^  be  dit' 
Mbhed  by  an 


tice  to  receive  parol  evidence  of  such  facts  ;  as  in  the  case  of  ar' 
rest,  that  the  bailiff's  name  was  not  in  the  warrant  at  the  time  of 
its  execution    by  the  shertfis.  —  Willes  3.  (b)   No  answer  has 
been  given  to  Mr.  Lawrences  first  objection.  I  think  the  appellaDt 
is  concluded  by  having  executed  the  counterpart,  and  shall  not  be 
allowed  to  contradict  his  own  deed ;  but  as  there  may  be  a  doubt 
on  this  point,  I  will  consider  the  objections  which  have  been  taken 
to  the  indenture.     First,  As  to  the  age:  no  age  is  n>entioiied io 
the  43  Eliz.  c.  2.,  under  which  this  binding  was  made,  or  in  the 
8  &  9  Will.  3.  c.  30.,  which  gives  the  appeal,  and  compels  the  mil' 
ter  to  receive  the  apprentice.     The  statute  5  Eliz.  c.  2.  mendoos 
10  years  of  age,  but  that  is  as  to  apprentices  in  husbandry,  where 
greater  strength  may  be  required :  this  is  a  girl  bound  in  boufe* 
wifery  ;  and  the  statute  of  5  EJiix.  c.  4.  cannot  be  connected  widi 
the  4-3  Eliz,  c,  2.,  which  is  for  the  sustenance  of  the  poor*   Se- 
condly, With  respect  to  the  custom  of  the  parish,  that  is  stated 
only  as  evidence  of  unfitness,  which  is  a  matter  for  the  discretion 
of  the  justices:  the  master  is  in  suflBcient  ci rooms tances,  having  a 
possession  of  48/.  a  year  in  tithes.     Thirdly,  The  indenture  pur- 
ports to  be  allowed  by  two  justices;  and,  after  the  execution  by 
the  appellant,  I  think  the  Sessions  did  right  in  rejecting  the  parol 
evidence :  besides,  it  is  sufficient  if  the  justices  give  tlieir  asseat 
at  any  time  before  the  Sessions.  -^  Ashhurst  J.     I  am  of  the 
same  opinion.     I  think  the  appellant  is  concluded,  and  that  the 
answers  given  to  the  objections  would  be  sufficient.  —  Bulles  J. 
There  is  one  point  made  by  Mr.  Latorence  to  which  I  cannot  agree, 
as  to  its  not  being  necessary  for  the  justices  to  sign  the  indentare: 
the  constant  mode  pf  giving  their  assent  has  been  by  signature, 
and  I  should  be  sorry  to  shake  that  practice.     How  is  a  person  on 
whom   an   apprentice   is  imposed  to  know  whether  the  justices 
have  assented  but  by  their  signature  ?     In  every  thing  else  I  con- 
cur entirely.     I  think  the  appellant  is  estopped:  be  ought  to  have 
appealed  instead  of  executing  the  indenture.    But  there  is  no 
ground  for  any  of  the  objections.     I  do  not  know  that  now  even 
in  hu^aiidry  10  years  arc  necessary ;  the  practice  has,  I  beliere, 
been  to  bind  undier  the  age  of  10  years.    It  is  for  the  Sessions  to 
judge  of  the  fitness.     I  have   saicl   on  many  occasions  that  the 
usage  of  a  particular  district  cannot  affect  the  construction  of  the 
statute.  —  Order  confirmed. 

718.  Rex  V.  Hafburton,M.  T.  26  G.  8.  Editor*  MS&^J*^ 
was  bound  by  the  parish  of  //.  apprentice  to  IV.  iS.,  of  the  same 
parish,  until  he  should  be  24  years  of  age.     He  continued  to  live 


urrMment  be-     ^^^^  ^**  master  till  within  one  month  of  his  attaining  21,  when  be 
twikt  the  Master  deserted  his  service,  and  was  absent  seven  months,  and  then  re- 


(a)  But  Mr.  Justice  Buller  said,  that 
was  in  a  case  where  10  )cars  was  re- 
quired by  statute :  be  added,  that  it  was 
tlie  u»ual  practice  for  parishes  to  bind 


out  after  seven ;  which  Mr.  FatiihaP 

admitti-d. 

(6)  Lord  J/an^rf  was  absent. 
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»irerea  nimseit  as  a  servant  to  /i.  is.,  ot  ^.,  wno  retuseu  to  "'r*^  »"*  "■■«(- 
lini  until  he  showed  a  receipt  from  his  master  W.  S.  for  buy-  ^i  ,^^1^ 
It  his  time.     A  receipt,  expressing  the  sum  received  to  be  issent'ofthe 


tQrAed  to  his  father  in  H.t  with  whom  he  staid  a  few  weeks.     He  And  apprentice, 
then  offered  himself  as  a  servant  to  JS.  £.,  of  ^.,  who  refused  to  after  be  has  au 
t«k£  hint 
lag  out 

for  the  remainder  of  his  time,  was  accordingly  procured  by  £,*a  parish.ofIicer9 
&ther  from  S.,  at  the  request  and  with  the  concurrence  €>i  E.  the  ^  not  necessary 
apprentice.     The  master,  S,,  offered  to  give  up  the  indentures  to  ***  *^  validity 
li/s  father,  but  he  did  not  take  them,  not  thinking  it  material;   m**t*^— ^Se*" 
and  the  master  kept  the  indenture  in  his  custody  uncancelled,  and   §  c.vol.  ii.  tit. 
delivered  it  up  to  E,  after  his  time  was  expired.  —  Lord  Mans-  «  Seulementby 
iriELD :   In  questions  respecting  the  continuation  of  apprentice-   Apprentice- 
ships, it  would  have  been  more  convenient  if  the  Court  had  never  ^P«'* 
gone  farther  than  to  enquire  whether  tlie  indentures  were  or  were 
not  cancelled,  but  that  line  has  long  been  departed  from ;  and  it 
would  now  be  kiconventent  to  overturn  those  cases  where  the 
particular  oircumstonces  have  been  gone  into.     It  is  a  clear  line 
to  go  by,  that  whenever  tlie  indenture  is  so  far  made  an  end  of  as 
to  give  the  apprentice  a  remedy  <«/  daWf  it  shall  be  considered  as 
«   dissolution  of  the  apprenticeship ;  but  if  it  were  extended  to 
eireiT  case  where  a  court  of  equity  would  relieve,  the  enquiry 
would  be  endless.     The  true  question,  therefore,  was  Whether 
the  facts  are  such  as  put  an  end  to  the  indentures  at  law,  and 
could  be  pleaded  in  bar  to  an  action  on  it  ?   The  master  received 
4/.  4<#.  /  he  gi<ves  «  receipt  for  it  as  a  consideration  for  the  remain- 
der of  his  services,  and  he  offers  to  deliver  up  the  indenture  : 
after  this,  if  the  master  had  brought  an  action  on  the  indenture, 
we  are  of  opinion,  that  the  apprentice  might  have  defended  hap- 
seli  by  p]etL'o£  accord  and  satisfaction,  or  he  might  have  maintained 
trover  for  the  indentures. — The  indentures  must  be  considered  as 
BO  longer  existmg. 

719.  Rex  V.  St.  Nicholas,  Nottinp^am,  M.  T.  29G.S.   2  T.  R.  A  parish  ap^ 
726-  —  The  pauper,  C  i/.,  who  was  a  poor  boy  settled  in  the  prentice  may 
parish  of  St.  N.  in  the  town  of  NoUingham,  which  is  a  county  of  ^'^^^  eJidin 
itself,  was  by  iadenture  dated  the  19th  December  17S7,  by  the  SoTonly^*  a°* 
ohucchwardcns  and  overseers  of  the  poor  of  St.  M,  by  the  con-  difierent  parish, 
•ent  of  the  mayor  and  one  alderman,  who  were  justices  of  the  but  in  a  differ- 
peace   of  the   town  and   county   of  the  town   of    M,    residing  cnt  county. 
ill  the  town  of  N.,  in  or  near   the  said  parish  of  St,  N.,  bound 
apprentice  unto  J.  B*,  of  the   parish   of  B.  in  the  county  of 
N*f  frameworic-knitter,  until   ^I  years  of  age.     This  indenture 
is  under    the  hands  and  seals  of  the  churchwardens  and  over* 
seers  of  St.   N.,  and  allowed  by  the  said  justices  of  the  peace 
of  the  town  and  county  of  the  town  of  N,  and  signed  by  J*  By, 
the   master,   but  is   net  executed  by  the  pauper ;    under   which 
indenture   the    pauper    served   his    master    in   B.   five   months, 
when  he  was  legally  discharged  under  the  statute  of  20  G.  2.  c<-29.9 
by   two  justices   of   the    county  of   N.,   from  his   apprentice-^ 
ship,  on  account  of  ill  treatment  by  the  master.     The  boy  then 
became  a  charge  to  B.,  and  was  removed  to  St.  N.,  Nottinghantf 
as  the  place  of  his  legal  settlement;  and,  on  appeal  to  the  Ses- 
sions, the  Court  confirmed  the  order,  being  of  opinion  that  the 
churchwardens  and  overseers  of  the  poor,  with  the  consent  of  the 
justices  of  one  county,  cannot  under  the  act  of  the  ^S,Eiiz.  put 
out  a  parish  apprentice  from  one  county  into  another  county, 
onless  the  apprentice  execute  the  indenture;  but  subject  never- 
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^heless  to  the  opinion  of  the  Court  of  King's  Bench,  whether 
the  pauper,  by  the  service  in  B.  under  the  said  indenture,  snd  the 
circumstances  of  this  case,  gained  a  settlement  in  B.  or  not,  — 
Lord  Kenton  C.  J.  This  case  is  of  very  great  importance, 
because  many  poor  children  are  bound  apprentices  into  manufac- 
turing counties  from  >  counties  where  no  manufactories  are  esta- 
(a)^7ii^,p].718.  blished.    It  seems  to  me  that  the  case  of  Si.  Margaret^  Lincoln  (a), 

has  decided  this ;  because,  on  reading  that  case,  no  doubt  can  be 
entertained  but  that  the  indenture  was  there  executed  by  the 
churchwardens  and  overseers  only,  for  no  question  could  have 
arisen  as  to  the  legality  of  the  binding,  if  the  apprentice  himself 
had  executed  the  indenture.    If  this  were  to  be  determined  on 
the  words  of  the~ statute  4S  Eliz.  alone,  they  are  extensive  enough 
to  warrant  such  a  binding  as  the  present ;  they  are  to  bind  ap« 
prentices  '*  where  the  justices  shall  see  convenient  ;*  and  whether 
m  or  out  of  the  parish  is  not  specified ;  they  are  not  to  be  limited 
by  any  other  rule  than  th&  propriety  of  the  measure  itself.    Bat 
the  great  difficulty  arose  in  my  mind  on  another  statute,  namely, 
the  8  &  9  W.  3.  c.  30.  §  5.     That  statute,  after  reciting  that  doubts 
had  arisen,  whether  persons  to  whom  poor  apprentices  were  to  be 
bound  were  compellable  to  receive  them,  declares  that  they  shall 
be  compellable  to  receive  them  under  certain  penalties.    Now,  if 
this  act  of  parliament  be  commensurate  with  that  of  the  43  £/tz*i 
and  the  one  cannot  be  extended  beyond  the  other,  it  is  a  power- 
ful restriction  of  the  former  statute ;  for  persons  residing  in  one 
parish  cannot  be  punished  for  not  receiving  apprentices  bound 
frmn  any  other  parish.     But  I  have  solved  that  difficulty  in  this 
way ;  if  the  master  do  not  reject  the  binding,  but  assent  to  it, 
then  there  is  the  concurrence  of  all  the  parties  necessary  to  gire 
validity  to  the  indenture ;  and  if  no  objection  be  made  to  the 
binding  before  the  apprentice  has  resided  40  days  under  it,  he 
thereby  gains  a  settlement.     However,  it  is  the  wisest  way  to  abide 
by  former  decisions,  and  that  of  Rex  v.  Si.  Margaret^  Lincoln,  has 
determined  this  point;  and  that  decision  should  be  the  more 
readily  adopted,  because  a  contrary  rule  would  be  attended  with 
infinite  inconvenience  to  the  public.    The  legislature,  seeing  that 
there  were  many  poor  persons  who  had  not  the  benefit  of  a  pa- 
rental education,  and  judging  very  wisely  and   humanely  that 
somebody  should  take  care  of  them,  directed  (by  the  43  Eliz*) 
that  they  should  be  under  the  management  of  the  churchwardens 
.  and  overseers  of  the  poor,  who  are  supposed  to  have  the  best  op- 
portunity of  knowing  the  situation  ok  the  poor  children,  and  re- 
quired the  interference  of  the  justices  of  the  peace  as  a  check  on 
the  conduct  of  the  churchwardens  and  overseers.     So  that  it 
seems  the  legislature  did  all  that  human  wisdom  could  do,  by 
directing  the  magistrates,  with  the  churchwardens  and  overseers, 
to  do  that  for  the  poor  children  which  their  parents  could  not  do 
for  them.  —  Ashhurst  J.     However  doubtful  it  may  be,  whether, 
under  the  43  Eliz.  the  churchwardens  and  overseers  by  the  con- 
sent of  the  justices  have  not  a  compulsory  power  of  binding  out 
of  the  parish,  under  the  provision  of  the  act,  which  says,  they 
shall  bind  "  where  they  shall  see  convenient  :*'  at  all  events  there 
can  be  no  doubt  but  that  they  have  the  power  of  making  such  a 
binding  with  the  consent  of  all  the  parties.     Now  here  the  master 
consented  by  receiving  the  pauper,  and  the  assent  of  the  pauper 
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may  likewise  be  inferred  from  the  whole  of  this  case*  It  is  not 
stated  negatively  that  he  dissented  ;  he  did  not  object  to  the  bind** 
ixkgf  but  lived  under  the  indenture  five'  months ;  that  implies  his 
consent ;  and  it  was  only  on  the  subsequent  ill  treatment  of  his 
master  that  he  applied  for  a  discharge  :  now  that  very  application 
is  an  acknowledgment  on  his  part  that  the  indenture  was  bind- 
ing. The  pauper^  then,  having  served  more  than  40  days  under 
the  indenture,  ought  to  have  the  benefit  of  the  service.  If  any 
objection  could  be  supported  against  this  binding  on  account  of 
the  pauper's  being  bound  out  oif  the  county,  it  would  be  produc-* 
live  of  great  inconvenience ;  for  many  children,  living  in  parishes 
where  there  is  no  manufacture,  would  thereby  be  deprived  of  an 
opportunity  of  being  instructed  in  beneficial  trades,  and  be  con- 
fined to  the  stations  of  day  labourers.  The  case  of  St.  Margaret^ 
JLincoln  (a),  governs  this. — Gkose  J.  I  consider  that  all  the  parties  (a)Jnie,^U7l3m 
in  this  case  consented  to  the  binding.  If  the  apprentice  had  dis<* 
sented  from  it,  he  might  have  appealed,  so  might  the  parish  into 
which  the  pauper  was  bound  ;  and  by  not  having  appealed,  they 
must  be  taken  to  have  consented.  Then  this  case  falls  within  the 
determination  of  St»  Margaret^  Lincoln.  And  it  would  be  pro* 
ductive  of  great  confusion  and  inconvenience,  if  that  decision 
ahould  be  departed  from  in  a  case  like  the  present,  and  in  which 
so  many  persons  are  concerned.  I  therefore  consider  myself  as 
bound  by  that  determination.  —  Rule  absolute,  and  both  orders 
quashed. 

720.  Rex  V.  Clapp,  i/.  T.  29  G.  3.  3  T.  R.  107.  —  The  parish  ^  ^^^  ^^^^ 
officers  of  S.  having,  with  the  assent  of  two  justices  for  that  pyiDgland  in « 
county,  apprenticed  S.  //.,  a  poor  child  of  6\,  to  the  defendant,  parish,  but  Kv'*' 
according  to  the  statute,  he  appealed  to  the  Sessions,  when  the  ingout  of  it,  is 
order  was  confirmed,  subject,  &c.    This  apprentice  was  bound  compelteble  to 
proui  the  indenture  to  the  appellant,  who  rcitidcd  in  the  parish  of  "^^f^^ 
P.  on  an  estate  which  he  rented  and  occupied  in  the  parish  of  S.,  ^'^ 
of  the  value  o^  20l,  per  annum^  which  was  divided  by  the*highway 
from  the  appellant's  house  in  which  he  lived :  there  was  ao  house 
on  the  estate  of  which  the  appellant  was  the  occupier  :  the  inden- 
ture, together  with  the  apprentice,  was  tendered  to  the  appellant 
in  the  parish  of  S-y  in  the  highway  adjoining  to  the  said  estate 
lying  in  the  parish  of  S*  —  Lord  Ken  yon  C.  J/    It  is  highly  fit 
that  this  question  should  not  remain  any  longer  undecided.     I 
remember  a  much  older  case  than  cither  of  those  mentioned  at 
the  bar,  in  which  this  question  was  discussed,  but  not  decided* 
Tlie  question  arises  on  the  fifth  section  of  the  ^S  Eliz.  c.  2.     The 
general  purview  of  that  statute  was  to  make  a  provision  for  the 
maintenance  of  the  poor  ;  and  the  first  clause,  in  mentioning  those 
who  have  to  contribute  to  such  maintenance,  describes  two  sorts 
of  persons,  namely,  inhabitants  and  occupiers  of  land,  &c.  Amongst 
other  provisions  for  the  poor,  the  fifth  section  gives  powers  to  the 
parish-officers,  with  the  assent  of  two  magistrates,  to  bind  poor 
children  apprentices  where  they  shall  see  convenient.     It  is  true 
indeed,  that  those  words  cannot  be  taken  so  generally  as  they 
purport,  because  they  cannot  compel  mere  strangers,  who  stand  in 
no  relation  to  the  parish,  to  take  such  apprentices.  But  I  think  that 
context  of  the  statute  furnishes  the  means  of  circumscribing  the 
general  extent  of  those  words  ;  and  that  context  I  took  from  ^e 
first  clause,  which  imposes  other  burdens  of  the  same  nature  on 
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occupiers  qflancU^  &c.  as  well  as  inhabitants.    The  general  object 
of  tne  act  was  to  compel  all  those  who  had  any  property  id  the 
parish  to  contribute  their  due  proportion  towards  the  maintenance 
of  the  poor ;  and  the  receiving  apprentices  is  one  mode  of  contri* 
buting  to  their  general  relief.    In  construing  these  words,  I  see  no 
reason  for  confining  the  power  of  binding  to  the  inhnbiianit  of 
the  parish ;  they  ought  to  be  extended  to  persons  occupying  lands 
in  the  parish^  though  residing  out  of  it*     Then  it  is  said,  that  if  this 
^  construction  be  put  upon  the  statute,  the  party  may  be  doubly 
-  charged ;  in  the  parish  in  which  he  lives  in  respect  of  bis  inhabit* 
ancy,  in  that  in  which  he  has  lands,  in  respect  of  his  occupation  of 
them.    But  if  he  find  himself  aggrieved  he  may  appeal  to  the  Ses- 
sions, and  we  must  take  it  for  granted  that  the  justices  will  do 
what  is  right.     They  are  to  adapt  the  charge  to  the  size  of  the 
property  which  the  person  charged  possesses;  and  these  are  inci- 
dental charges  which  fall  on  him  in  respect  of  that  property.    I 
remember  it  was  argued  in  a  former  case  on  this  subject,  that  if 
this  construction  of  the  statute  were  to  prevail,  some  parishes  would 
disburden  themselves  of  many  of  their  poor,  by  apprenticing  out 
their  poor  children  to  persons  living  out  of  the  parish ;  but  the 
answer  to  any  such  argussient  is,  that  at  the  time  when  the  43  £2u. 
was  passed,   the  statute  IS  &  14  Car,  2.  was  not  in  existence. 
However,  the  ground  of  my  decision  here  is,  that  this  is  one  of  the 
modes  provided  for  the  maintenance  of  the  poor  in  this  statute, 
which  imposes  the  duty  in  respect  of  the  property. —  Ashrurst, 
«         BuLLER,  and  Grose  Js.,  of  the  same  opinion.  —  Order  of  Sessions 
confirmed. 
Anindentureof      721.  Rex  v.  Hamstall  Ridwzre,    T,  T.  29  G.  3.  3  T.  R.  38a— 
mparitk  afipren-  ji,  C»  y^SLS  bound  by  indentures  by  the  parish-oflScers  of  il.  as  a 
^t****u^  ***   parish  apprentice  to  S.  C.     The  indenture  was  separately  assented 
imibrauiifla       ^^  ^Y  ^"^^  justices  of  the  peace  by  signing  the  same ;  but  the  two 
Toid.  justices  did  not  assent  to  or  sign  the  same  at  the  same  time,  or  in 

»  the  presence  of  each  other.  —  Lord  Kenton  C.  J.    Perhaps  the 

rule  requiring  the  concurrence  of  two  magistrates  at  the  same 
time  may  be  sometimes  attended  with  inconvenience ;  but  the  rule 
has  been  long  settled  to  be,  that  the  concurrence  of  justices 
together  is  not  necessary  where  the  act  to  be  done  is  merely 
ministerial;    but  they  roust  confer  together  and   form  a  johit 
opinion  where  the  act  is  of  a  judicial  nature.     It  has  been  held, 
See  Res  v.  Ut-  (whether  rightly  so  or  not  we  are  not  now  to  enquire,)  that  the 
toxctcr,  AfH^      allowance  of  a  poor-rate  is  an  act  merely  ministerial,  and  that 
pi.  8S. ;  And       being  once  established,  the  consequence  results,  that  the  two 
lUi^UluBtices    magistrates  need  not  meet  when  they  allow  the  rate.    The  words, 
•Ite^T^M*'^'    indeed,  of  the  section  on  which  tliis  question  arises,  are  nearly 
'  ^  *     *       similar  to  those  used  in  the  first,  under  which  the  poor-rate  is  to 
be  allowed :  but  when  the  nature  of  this  case  is  considered,  it 
appears  to  be  one  of  the  most  serious  sul>jects  that  fall  within  the 
decision  of  the  justices ;  for  they  are  empowered  by  this  act  ot 
parliament  to  take  children  out  of  the  arms  of  their  parents,  and 
to  bind  them  out  as  apprentices  till  they  are  21  years  of  age.  The 
law  has  made  them  the  guardians  for  those  children,  who  hare  no 
others  to  take  care  of  them,  and  who  ought  to  judge  of  the  fitness 
of  the  persons  to  whom  the  poor  children  are  thus  to  be  appren- 
ticed ;  not  the  overseers,  who  are  frequency  obscure  people,  sod 
perhaps  in  managing  the  business  of  the  parish  are  not  alvaj* 
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attentive  to  the  ^feelings  of  parents.  But  the  legislature  intended 
that  the  magistrates  should  have  a  check  and  control  over  the 
parish-officers  in  tiiis  instance ;  and,  in  my  mind,  they  are  called, 
upon  to  examine  with  the  most  minute  and  anxious  attention  the 
situations  of  tlie  masters  to  whom  the  apprentices  are  to  be  bound, 
and  to  exercise  their  judgment  solemnly  and  soberly  before  they 
allow  or  disallow  the  act  of  the  parish-olficers ;  for  which  purpose 
it  is  necessary  that  they  should  confer  together. —  Ashhurst  J. 
The  act  of  the  justices  in  this  case  is  in  its  nature  an  act  of 
judgment ;  they  are  the  guardians  of  the  morals  of  the  people,  and 
ought  to  take  care  that  the  apprentices  are  not  placed  with  masters 
who  may  corrupt  their  morals.  The  justices,  therefore,  should 
enquire  particularly  whether  or  not  they  ought  to  allow  the  bind- 
ing by  the  parish-officers ;  and  I  think  they  would  be  guilty  of  a 
breach  of  duty,  if  they  implicitly  gave  their  assent  without  ex- 
amining into  the  circumstances  of  the  case.  —  Buller  J,  It  is 
not  easily  to  be  reconciled  with  any  principle  of  common  sense 
to  say^  that  an  act  which  is  merely  minUterial  must  be  don9  with 
the  consent  of  tvoo  justices  ;  and  I  much  doubt  whether  the  persons 
who  brought  in  the  act  (43  Eliz.  c,  2.)  requiring  the  consent  of  two 
magistrates  jto  the  allowance  of  a  poor-rate,  intended  that  the  act 
of  allowing  it  should  be  only  ministerial ;  for  it  seems  absurd  to 
require  the  assent  of  two  justices,  and  yet  not  to  give  them  the 
power  of  withholding  it  if  they  see  occasion.  But  the  legislature 
has  not  given  them  authority  to  exercise  their  judgment  upon  that 
subject ;  and  therefore  this  Court  has  said,  on  the  construction  of 
that  statute,  that  their  allowance  of  the  rate  is  merely  ministerial ; 
but  the  act  of  assenting  to  the  binding  of  parish  apprentices  is 
purely  judicial ;  for  on  appeal  the  justices  at  the  Sessions  are  not 
only  to  consider  the  propriety  of  binding  out  the  apprentice^  but 
also  whether  the  master  be  bound  to  take  him.  —  Grose  J.  This 
act  is  peculiarly  of  a  judicial  nature,  for  the  magistrates  are  ap* 
pointed  the  guardians  of  those  who  have  no  other  guardians ;  they 
should,  therefore,  exercise  their  judgment  in  this  case  with  great 
deliberation.  —  Order  of  Sessions  quashed. 

722.    Rex  v.  Tunstead,    H.  T.    30  G.  3.    3  T.  fi.  523.  —  The  Inbindingap* 
directors  and  guardians  of  the  poor  within  the  hundreds  of  T*  and  nsh  apprentice 
//.,  in  the  county  of  iV.,  by  virtue  of  the  power  given  them  by  "n<i««'  the  sut. 
the  25  G.  3.  c.  37.,  with  the  consent  of  two  justices,  bound  a  poor  ^p'^-  «•  ^^-^ 
male  child,  belonging  to  one  of  the  hundreds,  apprentice  to  J,  i2.,  gury  that  the 
who  is  an  occupier  of  lands  but  not  an  inhabilant  within  the  hun-  master  should 
dreds.     R,  appealed  to  the  Court  of  Sessions,  who  were  of  opinion  actually  reside 
that  he  was  not  bound  to  receive  the  apprentice,  because  he  was  j"  ^^  ptriih; 
not  an  inhabitant  as  well  as  occupier,  subject,  &c.  By  the  25  G.3.  ^^*J **UMsreu" 
C.27.,  **  The  directors  are  empowered,  with  the  consent  of  two  iiTiuffici^' for 
**  justices  for  the  county  of  iV.,  to  bind  any  child  or  children  to  be  inhahUant  and 
"  apprentices  to  any  occupier  or  occupiers  of  lands  or  tenements,  occupier  are  for 
**  or  to  any  person  or  persons  using  any  trade  in  any  parish;  ham-  *^"  purpoae 
"  let,  or  place  within  the  hundreds  whom  they  shall  judge  proper  «y*ony™o"*« 
*'  persons  to  take  apprentices,  &c. ;  and  the  persons  to  whom  such 
'^  children  shall  be  bound  apprentices,  shall  be  bound  to  receive 
<<  and  provide  for  such  apprentices,  in  like  manner  as  they  are  now 
<<  obliged  by  the  laws  in  being  to  provide  for  apprentices."  -— 
Lord  Kenyon  C.  J.    This  case  is  not  to  be  distinguished  on  prin- 
ciple from  that  of  Aex  v.  Clapp  (a),  and  we  see  no  reason  to  de-  {a)Afae,^\,l2d. 
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part  from  the  opinion  which  we  gave  in  that  case.  It  woald 
require  very  strong  words  to  convince  me  that  this  particular  dis- 
trict should  be  governed  by  a  different  law  from  the  generality  of 
parishes  throughout  the  kingdom.  If,  indeed,  the  legislature  had 
used  imperative  words,  we  must  have  been  bound  by  them ;  but 
there  are  none  such  in  this  statute.  Here  great  stress  has  beeo' 
laid  on  the  proviso  in  90  G.  3.  which  has  the  words  "  inhabitants*' 
**  and  occupiers."  Now  the  statute  43  Eliz.  uses  the  word  **  in* 
'*  habitants,"  which  has  been  held  not  to  be  confined  to  resiants. 
(a)  S  Inst  702.  And  Lord  Coke  (a)y  in  his  reading  on  the  22  Hen.  8.  c.  5^  relatire 

to  the  repairing  of  bridges  by  the  inhabitants  of  counties,  says,  that 
the  word  inhabit anU  includes  those  who  occupy  lands  in  the  county, 
though  they  do  not  reside  there.  For  some  purposes,  inhttbitanU 
and  occupiers  are  synonymous  terms.  Where  a  person  derives 
a  benetit  from  property  which  he  occupies  in  a  parish,  he  is  liable  to 
{h)Atae^Vlv^,  contribute  to  the  ease  of  it.    And  in  Rex  v.  Ciapp  (6)  we  observed, 

that  this  was  one  of  the  modes  by  wiiich  he  was  to  contribute  to 

the  ease  of  his  parish.     If,  indeed,  the  legislature  had  added  the 

words  resianis  to  inhabitants  in  this  act  of  parliament,  that  would 

have  confined  this  burden  to  persons  actualfy  residing  within  the 

parish.  —  The  three  other  judges  concurring,  order  jof  Sesscoos 

quashed. 

'Sopansh^ap^         723.  Ex parte  Davis,    T.  T.  34  G.  3.   5  T.  R.  715.—  Bailbt 

prentice,  male     moved  for  an  habeas  carpus  to  bring  up  this  person,  that  she  might 

be  £"*  d'f***    ^^  discharged  from  certain  indentures  of  apprenticeship,  entered 

anytimebeTond  '"*®  between  herself  of  the  one  part,  and  Edvoard  Whitehouse^  esq. 

the  period  of      of  the  other  part,  whereby  she  bound  herself  to  him  as  an  appren- 

atuining  tice  for  seven  years;  being  therein  described  as  of  the  age  of  14, 

twenty  one         but,  in  fact,  being  above  17  years  old  at  the  time  of  the  binding, 

MrteG'U**^*  and  having  now  attained  21  and  upwards,  the  indentures  still  sub- 

^J^g^^  '^     '  sisting.     He  grounded  his  application  upon  the  principle  that  in- 

itints  cannot  be  bound  by  indentures  of  apprenticeship  beyond  21 , 
but  that  they  may  dissent  from  them  after  they  arrive  at  that  age. 
—  Shepherd  now  showed  cause,  insisting  that  the  indentures  were 
binding  upon  the  party,  although  made  during  infancy,  and  could 
not  be  dissented  from  now  she  was  of  full  age.  The  5  Eliz,  r.4. 
expressly  warrants  the  binding  till  24 ;  and  the  42d  and  43d  sec^ 
tions  enact  that  persons  who  shall  be  bound  apprentices  by  inden* 
tures,  according  to  the  statute,  although  within  the  age  of  21  at 
the  time  of  making  the  indentures,  "  shall  be  bound  to  serve  for 
*Hhe  years  in  their  several  indentures  contained,  as  amply  and 
**  largely  to  every  intent  as  if  the  same  apprentices  were  of  full 
**  age  at  the  time  of  the  making  of  such  indentures."  The  act  of 
the  18  G.  3.  c.  47*  restraining  the  binding  of  male  children  to  21, 
as  the  43  Eliz.  had  before  restrained  it  as  to  female  children  to  21 
or  marriage,  is  expressly  confined  to  parish -apprentices,  and  leaves 
the  law  as  to  other  apprentices  as  it  stood  before.  The  binding  by 
indentures  of  apprenticeship  is  for  the  benefit  of  infants :  and  they 
are  bound  by  all  contracts  made  for  their  benefit  in  the  same 
manner  as  if  they  had  been  adults  at  the  time.  —  Lord  Kenyok 
C.  J.  It  is  clear  that  the  apprentice  must  be  discharged.  Every 
indenture  of  an  infant  is  voidable  at  his  election :  and  in  such  cases 
the  master  must  trust  to  the  covenant  of  those  who  engage  for  the 
infant.  But  where  the  binding  is  under  the  authority  of  an  act  of 
parliament,  that  takes  away  the  power  of  electing  to  vacate  the 
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indentures.  But  I  know  of  no  act  which  prohibits  the  party  in  a 
case  like  the  present  to  make  such  election  upon  her  coming  of 
age.  According  to  the  argument  of  the  counsel  against  the  rule, 
an  infant  who  improvidently  bound  himself  till  the  age  of  50,  or 
upwards,  would  be  bound  to  serve  till  that  time :  but  it  is  impossi- 
ble to  support  such  a  proposition.  This  apprentice  ought  not  to 
have  been  bound  longer  than  till  she  was  *2I ;  and  we  ought  now 
to  discharge  her. -^  The  other  judges  concurred. 

724.  Rex  v.  Banvicky   M.  T.   37  G.  3.   7  T.  R.  33.  —  A  poor  where  several 
child  was  put  out  as  a  parish-apprentice  by  the  overseers  of  the  penons  hold 
township  of  //.  to  </.  B.y  a  surgeon  and  apothecary,  resident  in  L,  land  in  partner- 
B.  is  a  partner  with  1 1  other  persons  in  a  manufactory  of  earthen-  ■***?»  •**™®  ^ 
ware,  in  the  township  of  //.     Two  of  the  parties  are  resident  Z^^  nand 
within  the  township,  and  now  have,  or  have  had,  each  an  appren-  occupr  it,  and 
tice  bound  and  indentured  to  them  by  the  overseers  of  //.,  which  others  reside  at 
they  took  without  objection.     The  apprentice  was  appointed  and  a  distance  in 
tendered  to  the  appellant  to  be  his  apprentice  individually.     The  «»w>'*^/»»*«*» 
appellant  is  not  resident  in  //.,  but  at  Z*.,  the  adjoining  township,  ^u^^^^for- 
The  partnership  is  rated  for  buildings  and  land  in  //.  to  the  amount  ^er  are  bound 
of  270/.  a  year,  of  which  23/.  a  year  is  the  appellant's.    There  are  to  take  paridi 
several  persons  living  in  L.  who  have  had  apprentices  from  //.  in  spprentices,  if 
respect  of  lands  they  individually  occupy  there;  and  there  is  not  »n other rwpects 
any  person  living  in  £,.  or  i/.  who  is  rated  for  the  pnor  of  H.  to  ^^^  to*take*'' 
that  amount  who  has  not  had  a  parish -apprentice  from  that  town,  thein. 

The  other  partners  are  resident  at  a  distance,  some  at  M.,  some  at 
Fm  and  other  places. —  Lord  Kenyon  C.J.  Parish -apprentices 
are  to  be  bound  to  masters  in  respect  of  their  inhabitancy  or  occu- 
pation of  lands  within  the  parish.  This  is  one  of  the  modes  pointed 
out  by  the  statute  4}3  Eliz,  of  relieving  the  poor;  and  every  person 
ought  to  bear  this  burden  in  respect  of  his  property.  Here  it  is 
stated  that  the  appellant  occupies  lands  in  the  parish  to  the  amount 
of  23/.  per  annum^  that  being  his  aliquot  part  of  the  whole ;  and  in 
respect  of  that  occupation  he  is  bound,  according  to  the  case  of 
Bex  v.  Clapp  (a),  to  take  the  apprentice.  It  has  been  taken  for  (a)Anie,pl,720» 
granted  in  tne  argument  of  this  case  that  the  appellant  is  not  an 
inhabitant ;  but  the  contrary  is  most  clear,  according  to  tlie  con>- 
struction  put  on  the  statute  22i/^n.8.  c.5.  which  makes  the  inha' 
bitants  of  counties  liable  to  the  repair  of  bridges.  Lord  Coke  (b)f  (&)  slost.  703. 
in  his  comment  on  that  statute,  says,  that  persons  having  lands  in 
their  own  possession,  though  dwelling  in  a  foreign  county,  are 
inhabitants.  And  that  doctrine  has  never  been  doubted  from  that 
time  to  the  present.  On  the  authority  of  the  case  of  Rex  v.  Clapp 
I  am  of  opinion  that  this  order  must  be  affirmed.  —  Lawrence  J^ 
The  argument  against  the  order  proceeds  on  this  ground,  that 
there  was  an  occupation  of  the  partnershiprland  and  houses  by 
two  of  the  partners,  to  the  exclusion  of  all  the  rest ;  but  that  is 
not  so ;  for  each  of  the  others  may  go  and  reside  there,  if  he 
please. 

725.  Rexv.  Wintoick,  H.  T.  4-0  G.  3.  8  T.  iE.  454.  —  The  pau-  Theasaeiitof 
per  was  settled  by  birth  at  W*     The  counsel  for  the  parish  of  JV*  two  magistrates 
offered  in  evidence  an  instrument  purporting  to  be  an  indenture  *P* p«neh  iiu 
dated  the  18th  oi  December  1789,  whereby  the  pauper  was  bound  ^^!"jljjj£j 
an  apprentice  by  the  parish-officers  of  fF.  to  one  T,  i/.,  of  iS.,  until  ^  ^^  ofthem 
he  should  attain  the  age  of  21  years ;  and  under  which  the  pauper  first  signing  it 
resided  40  days  with  his  master  at  S.    The  instrument  was  signed  alone  and  being 
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afterwards  pre-  by  the  Rev.  Dr.  JF.  and  the  Rev.  Dr.  P.,  two  of  the  justiceafor 
"*J!l!^^*"  ^  *^®  county  of  N,;  the  same  was  signed  by  the  Rev.  Dr.f.,  tt  the 
o      signs  iL     purish  of  L.  J?.,  where  he  resides,  and  the  Rev.  Dr.  P.  was  not 

then  present ;  but  a  few  days  afterwards  the  Rev.  Dr.  F.  went  to 
the  house  of  tl>e  Rev.  Dr.  P^  where  the  same  was  signed  by  the 
Rev.  Dr.  P.  in  the  preseiMie  of  all  the  parties.  Under  these  cir- 
cumstances  the  Sessions  were  of  opinioa  that  the  indenture  was 
void.  —  Lord  Ki&n\on  C.J.  This  case  is^  clearly  distinguishable 
(a)Anu,pl72i»  from  that  of  Rex  v.  HamstaU  Ridxoare(a)f  because,  though  one 

o^  the  magistrates  first  put  his  signature  to  this  indenture  at  a  tioie 
when  the  other  was  not  present,  both  the  magistrates  afterwards 
met  on  the  subject,  and  agreed  to  the  propriety  of  the  measure, 
when  the  other  magistrate  also  exLecuted  the  instrument.  The 
principle  on  which  this  case  is  determined  was  recognised  soiae 
years  ago  in  a  case  of  murder ;  a  magistrate,  who  kept  by  him  a 
number  of  blank  warrants  ready  signed,  on  being  applied  toj  fUled 
up  one  of  these,  and  signed  and  delivered  it  to  the  otSicer,  who,  on 
endeavouring  to  arrest  the  party,  was  killed ;  the  judges  were  of 
opinion  that  thi«  was  murder  in  the  person  killing  the  officer,  and 
he  was  accordingly  executed.  And  this  was  not  a  new  principJe^ 
then  for  the  first  time  established ;  it  had  been  always  uniformly 
acted  upon.  But  as  the  merits  of  this  case  had  not  been  gone  into 
at  the  Sessions,  this  case  was  sent  down  to  be  restated. 
An  indenture  726.    Hex  Y.   Hinckley,    E.  T.    50  G.  3.    12  JEJai/,  36K— &e- 

binding  out  a     moval  from  S.  to  //.     Order  confirmed,  subject,  &c.    J.  A.f  the 
P^^'W"^"'*^**'  pauper's  husband,  was  put  out  as  a  parish  apprentice  by  A*,  and 
wT&  chv^'    served  more  than  40  days  at  //.,  under  such  indenture.    The 
wardtH,  and       indenture  run   thus :     This  indenture    witnesseth,   that   W.  &, 
J.  G.  overseer     churchwarden  of  the  hamlet  of  AUerlon,  and  «/•  G.,  overseer  of 
of  the  poor  of  a  the  poor  of  the  said  hamlet,  by  and  with  the  consent,  &c.  do  put 
hsmletmain-      j^„^  place  J.  A.  apprentice  to  J.  5.,  &c.  in  the  common  form, 
poor^wwately  concluding  with  covenants  by  J.  B*  to  the  said  churchwardens 
from  the  parish  and  overseers,  and  every  of  them,  &c.  and  their  successors,  to 
at  large,  not       instruct  the  apprentice,  &c.    Signed  IV,  S.  J.  G*  and  «/.  i^.-r-Con- 
being  impeach-  gent  of  justices  in  usual  form..    No  other  evidence  was  produced, 
ed  by  evidence    either  on  the  part  of  the  appellants  or  of  the  respondents.    And 
ex^utloiU>7  a    ^^®  question  reserved  was,  whether  tlie  indenture  of  apprentice- 
majonty  of  dio    ship  were  a  valid  instrument  or  not,  being  made  and  executed 
church  wardens    by  one  church  warden|and  one  overseer  only.  —  Against  the  orders,, 
and  overseen  of  auer  noticing  that  this  was  an  indenture  executed  by  the  'officers 
b^d*" ©l**^'  of  a  t&wnshipj  and  objecting  that  there  could  be  no  churchwirden 
ffood^^in-       ®^  ^  iofwnship  {h)y  it  was  contended,  that  if  the  churchwardens 
tending  that       of  the  parish  at  large  were  empowered  to  act  with  the  overseers 
there  were  two    of  each  township  who  maintained  its  own  poor  separately,  even 
overseers  for  the  then,  as  13  &  14  Car.  2.  c.  12.  §  21.  expressly  directe  ixco  or  more 
''**»d'b**  t^     overseers  to  be  appointed  for  every  such  township,  and  as,  by  the 
ls&]4Car!2.'    ^^^^  cannon  of  1603,  there  must  be  two  churchwardens,  (unfess 
C.12.  §  21.* and  there  be  a  custom  shown  to  the  contrary,)  the  indenture  could  not 
only  one  eAtircA-  be  well  executed,  tor  one  churchwarden  and  one  overseer  cannot  be 
fMrdeit,  by  cu»-  ^  majority  of  four,  and  they  cited  Rex  v.  Si.  Alargaret,  Leices" 
■ame''lace  and  *^''*  (*^)  —  LoRD  Ellenborough  C.  J.   No  evidence  having  been 
therefore  the"     given  to  impeach  the  validity  of  tliis  indenture  by  showing  that 
appiendoeaerv-  it  was  executed  by  less  than  a  majority  of  the  proper  officers 

(A)  Vide  Rci  «.  CUfton,  ante,,pU  29.  {<?)  Post,  vol.  il  pl.  726*      y 
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dmii^ed  wkh  that  duty,  the  yalidify  of  it  must  be  tried  by  itself*  ing  40  days 

and  if  any  intendment  can,  by  law,  be  made  to  support  it»  we  under  it  gains  a 

nrast  make  that  intendment.  Now,  if  there  were  two  existing  «*»!«"««*• 
overseers  at  the  time,  and  only  one  churchwarden,  the  two  who 
executed  the  indenture,  being  a  majority,  would  be  sufficient  to 
bind  the  apprentice.  Then  can  there  be,  by  law,  only  one 
churdiwarden  ?  That  may  be  regulated  by  custom,  and  by  cus- 
tom there  may  be  only  one  in  this  place,  therefore  the  party  who 
impeached  the  indenture  should  have  given  evidence  to  rebut  the 
rateDdment  which  may  be  made  in  support  of  it,  while  unim- 
peached  by  evidence.  —  Lb  Blahc  J.  The  indenture  was  pro- 
duced on  one  side,  and  there  was  no  evidence  to  impeach  it  on 
the  other*  The  question  then  is.  Whether  by  an  intendment  of 
lew  such  an  indenture  can  be  good  ?  And  it  may  be  good,  by 
tntendraent,  in  the  way  put  by  my  Lord.  Then,  not  being  im- 
peached by  evidence,  it  stands  good.  —  The  other  judges  con- 
curring, orders  confirmed. 

787.  RexY.  AU  Saints,  Derby,  M.  T.   51  G.S.   IS  East,  l^S.  Thestat. 

—  Removal  from  L.  to  All  Saints,  Derby.    Order  quashed,  sub-  43Elis.c.2.§i. 

ject,  Ac.  —  The  pauper,  a  poor  child  of  A.,  was,  at  the  age  of  requires  an  ap- 

IS  years,  with  the  consent  of  two  justices,  by  indenture,  dated  P®'^*^'  ^  ** 

the  5th  of  August  1806,  bound  by  J.  E.  and  J.  W.  in  the  said  ^^^JTthe 

indenture  denominated  churchwardens  and  overseers  of  the  poor  igatt,  exdume 

of  Ahaston,  to  serve  M*  C  of  AU  Saints,  of  Derby,  millmer,  of  the  existing 

until,  Ac.    The  indentures  were  duly  executed  by  the  parties,  chwchwardefu: 

and  the  pauper  served  under  them  in  Att  Saints  for  nearly  four  !|?**i5f'*'? 

years,  wh^  .he  ran  aw.7  and  became  chargeable  to  L.    L  aod  ^^^' 

W.  had  been  appointed  overseers  of  A.  parish,  on  the  Ifith  of  ng^**  the  mid 

^ml  1806.     W.  was,   at  the  time  of  that  appointment,  sole  ckurchwardtnt 

churchwarden  of  i^.,  and  acted  as  such  till  the  6th  ofjTund  in  that  and <yverteert,or 

year,  when  E.  was  appointed,  in  his  room,  sole  churchwarden  of  *}jSJ"ffL^^ 

A^  and  sworn  into  that  office.    E.  and  W.  were  the  only  persons  Sut  poor  chil- 

0Nng  the  offices  of  churchwardens  and  overseers  for  A.  at  the  di«n  appien- 

thne  when  the  indentures  were  executed,  and  no  other  person  tices,  is  not  sa- 

had  been  appointed  to  either  of  those  offices  for  any  part  of  the  tisfiedbyacom- 

year  1806.  — Lord  EiLmaoROUOH  C.  J.    A  settlement  is  con-  ^J^I^^ 

ferred  on  one  who  serves  under  a  compulsory  binding,  which  the  a^iing^m.  * 

Stat.  48  Eliz,  enables  to  be  made  of  poor  children  by  the  diurch-  geWes  ckurek- 

wardens  and  overseers,  or  the  greater  part  of  them,  by  the  assent  wardefu  and 

of  two  justices ;  but  if  this  were  not  a  compulsory  binding  under  f*J?22  ^"^ 

the  statute,  cadet  questio.    The  statute  bi^ms  by  constituting  the  ^^f^^ 

body  to  whom  it  entrusts  the  relief  and  management  of  the  poor  ^^l^^een  at  a 

hi  the  several  respects  stated ;  and  these  are  the  churchwardens  time  when  <mt 

of  every  parish,  and  four,  three,  or  ttoo,  substantial  householders  of  them  was 

there,  to  be  nominated  yearly  at  Easter,  under  the  hands  and  ckwnAwarden^ 

seals  of  two  or  more  justices,  Ac.;  and  these  are  to  be  called  ^^nuShihe 

overseers  of  the  poor :  and  then  it  proceeds  to  pcwnt  out  the  ^i^  cfauidi- 

duties  to  be  executed  by  the  body  so  constituted,  and  says  that  warden  for 

they,  or  the  greater  part  of  them,  shall  take  order  from  time  to  about  two 

thnc,  *c.    Tiie  statute,  therefore,  requires  that  there  shall  be  "^j^*?*'* 

overseers  appointed  under  the  hands  and  seals  of  the  magistrates,  [[J^^^^. 

distinct  from  the  churchwardens,  to  execute  these  powers.    Now  g^„  ^^^  gp. 

here,  at  the  time  of  the  execution  of  this  indenture,  there  were  pointed  sole 

only  one  churchwarden  and  one  overseer ;  or  if  there  were  two  chuichwardem 

overseers,  there  was  no  churchwarden  in  the  parish :  the  statute,  >»  hU  place. 

VOL.  I.  o  o 
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Foratalitrenti 
thispowtr  is 
given  to  a  body 
constituted  of 
more  than  two 
persons; 
though  it  may 
be  executed  by 
the  major  part 
of  the  body 
when  well  con- 
stituted. 


Ifaerefore,  wa»  not  emniriisd  iritb»  beeme  .tbere  wv  m 
body  constituted  as  is  thoneby  required  for  this  purpose^  1km 
there  was  no  compulsion  upon  the  pfvty  sMumed  to  be  bomilkf 
such  comp«lsory  act  of  these  officers,  but  she  was  free  dl.lhs 
time ;  aiMi»  cooseq«eBtly>  no  settlement  could  be  gained  by  her  si 
an  apprentice  bound  by  this  indentiffe  under  the  ststate.-^ 
Grose  J.  In  order  to  give  eflfect  to  the  indenture  of  appf^atios^ 
ship,  there  roust  have  been  such  a  binding  as  was  oompfllsQ^« 
not  only  upon  the  person  to  be  bounds  but  upon  the  penoa  mo 
was  to  4ake  the  apprentice:  and  here  there  has  been  no  lach 
binding.  The  statute  of  £liz*y  requiring  that  the  seveial  da- 
ties  there  specified  should  be  executed  by  the  duudiintdsM, 
and  by  two,  at  least,  overseers,  to  be  appointed  by  the  msgps* 
trates,  certainly  meant  that  those  several  characters  should  he 
represented  by  different  persons. — Le  Blanc  J.  The  sstdeneat 
here  depends  upon  a  service  under  indentures  of  apprenticediipi 
whereby  two  persons,  naming  thanselves  churchwardens  smI 
overseers  of  the  parish  of  A*,  have  assumed  to  bind  oat  s  poor 
child  apprentice  under  the  provision  of  the  stat.  4d  £lts.^  snd 
the  question  is^  Whether  they  had  sufficient  jurisdiction  (o  msias 
such  binding?  By  that  statute,  which  gives  authority  to sMkt 
compulsory  bindings  of  poor  children  under  the  draunMSmesi 
there  stated^  such  authority  is  to  be  executed  by  "  ike  uai 
'<  churchtoar4en$  and  everiferg^  or  the  greater  pari  of  thewh  by  the 
*<  assent  of  two  justices,"  &On  These  are  toe  omeers  descmd 
in  the  first  part  of  the  act,  which  directs  that  the^urdMerdm 
of  every  parish,  and^/ter,  three,  or  ttoOf  substantial  houitkoUen 
there,  to  be  nominated  uoder  the  hand  and  seal  of  two  or  moie 
justices,  shall  take  order  firom  time  to  time»  with  the  consent  of 
the  justiceB,  for  setting  to  work  the  children  of  all  such  paresli 
who  shall  not,  *^  by  the  said  churchwardens  and  oveiseen»  or  the 
**  greater  part  of  them,"  be  thought  able  to  maintain  their  cUi* 
dren.  It  is  dear  from  this,  that  the  appointment  of  one  ovecMSiv 
in  addition  to  the  ch^rchwlurdeQS,  would  not  be  a  sufficient  ooia- 
pliance  with  the  requisition  of  the  statute,  which  looks  to  agiestsr 
body  of  persons  to  ^anfige  the  f^r  in  each  parish,  and  tbatsacb 
body^most  consist  of  at  least  t^o  overseers  to  act  together  with 
another  description  of  .persons,  the  churchwardens  m  the  ssnie 
parish,  for  this  purpose :  the  stipitute  looks  to  a  body,  thsrefoc^ 
eoMsting,  at  the  least,  of  more  than  two  persons.  Now,  heie 
one  of  the  two  persons  chosen  to  be  overseers  in  the  first  ia- 
stance  was  already  churclrarardea  of  the  parish,-  so  that,  ia  eftct» 
there  wai  only  one  overseer  chosen :  and  when  the  first  church* 
warden  went  out  of  office  in  Junef  the  other  overseer  was  eboss0 
ohurdftwarden:  in  his  pla^^,  thereCbre,  there  wa#  nevermore  tlua 
one  oveoMer,  besides  the  churchwarden,  which  is  desily  bed; 
and  the  bei^  never  consisted- of  more  than  ;tvo  petsons ;  wheresi 
the  statute  requires  that  .there  shall  be  two  oversc^Brs  at  lesst,  dis* 
tinet  firom  the  ehurohwatdeps,  r-apd  that  the  aggvegste  b«fo 
sfalould  consist  of  at  least  more  tfa«a  two  persons.  ^^Batlbx  J* 
To  give  the  pauper  a  settlement  in  this  case  as  an  apprentice 
tbere  must  have  been  a  competent  compulsory  biading  by  com- 
petent penons,  as  required  by  the  statute ;  that  is,  by  thexharcli* 
wardens  and  overseers  of  the  parish,  of  which  latter  there  csaaot 
be  less  than  two,  by  the  «seat  of  two  justices  of  the  psice. 
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ift^lHiA  been  helden(a),  that  if  die  asieat  of  two  magUtratet  u^  Rex  v. 
be  given  separately,  that  will  avoid  the  indenture,  because  it  Hmstall  Rid- 
lessena  one  of  the  checks  imposed  by  the  leffislature  on  thk  ^^L'^' 
species  of  binding.     By  the  same  rule,  then,  if  there  be  not  a  ^.' 
eompetent  body  of  parish  officers,  by  whom,  or  the  greater  part 
of  them,  consent  may  be  given  to  the  binding,  as  the  statute 
requires^  it  must  equally  avoid  the  indenture.     Now  here,  there 
was  in  eifect  an  appointment  o£  only  one  overseer ;  for  the  statute 
Bequiring  that  the  chwrchvMrdens  of  the  parish,  and  four,  three, 
cnr  two  householders  there,  to  be  nominated  by  the  justices,  should 
be  overseers :  and  that  thev,  or  the  greater  part  ef  them,  should 
execute  this  among  other  duties,  must  have  intended  an  appoint- 
ment of  two  other  householders  at  the  least  to  be  overseers,  ex- 
ehisive  of  the  churchwardens,  and  certainly  looked  to  a  body 
consisting  of  more  than  two  persons. — Orders  quashed. 

728.  jRex  V.  Sheepshead,  H.  T.  52  G.S.  ISEasty  59.  —  Removal  A  poridi  ap. 
from  5.  to  C/.     Order  quashed,  subject,  &c.  —  The  pauper  was  prentice,  not 
regularly  indentured  in  1788,  as  a  parish  apprentice,  to  M.  R,  of  H^"^* l** . 
U-f  and  served  her  there  from  that  time  for  three  or  four  years,  twss's  death"*" 
till  March  1791,  when  she  gave  up  the  farm  to  J.  R.  her  son,  who  with  Jieri^H 
agreed  to  take  the  apprentice  into  his  service,  and  keep  him,  and  pointee  under 
Mrs.  R.  was  to  have  nothing  more  to  do  with  him.    This  was  pre-  tkeprovisiont  of 
^ous  to  the  passing  of  the  stat.  32  G.  S.  c.57.    During  the  time  ^^•^ji^*'^^' 
tiiat  he  lived  with  the  son  Mrs.  R.  died,  and  the  pauper  conti-  ^tfa^er'son^y 
nued  some  time  longer  witli  the  son  in  I7«t  serving  him ;  when  he  her  indWidual 
uAd  the  pauper  he  might  do  what  he  could  for  himsdf,  and  if  he  oonaent,  cannot 
could  not  get  a  good  place,  he  would  get  one  for  him.    The  pau-  "o^  g«*n  »  ■••- 
per  then  went  and  hired  himself  for  51  weeks  to  Mrs.  P.  of  Field.  *^«"^"*  *"  .^ 
</.  jR.,  on  being  informed  by  the  pauper  that  he  had  so  hired  ^  serving^ 
himself,  asked  the  pauper  what  sort  of  a  place  it  was  he  had  got?  anoUier  mis- 
and  on  the  pauper's  describing  it  as  a  good  place,  J,  R.  said  he  tress,  vd^  the 
was  glad  it  was  a  good  place,  and  he  might  go  thither.     The  pau-  consent  of  the 
per  went  into  Mrs. P.'s  service,  staid  above  40  days  with  her,  and  *wiand a«aijw» 
J.  R*  gave  him  a  suit  of  clodies  at  that  time.    When  the  pauper  mUtre»!*|i?en 
left  Mrs.  p.,  he  sent  his  wife  to  «/.  A.  for  his  indentures,  and  they  ^^  the  Sath 
trere  delivered  to  her.    Hie  respondents  contended  that  there  was  of  the  original 
DO  service  under  the  indentures,  so  as  to  gain  a  settlement  at  miureui  the 
Field*    The  Sessions  were  of  opinion  that  there  was  an  express  ^P"*?^  ^a^' 
consent  given  by  Mr.  J.  R.  to  the  service  of  the  apprentice  with  ^^^  ^y  the 
Mrs.P.  — Lord  Ellbnbobouoh  asked  if  there  were  any  oases  recital' of  the 
since  stat.  S2G.3.  c.57.;  to  which  it  was  answered,  that  there  act,  to  be  at  an 
were  none;  but  that  the  provisions  of  that  statute  did  not  affect  end  upon  the 
the  present  case,  inasmuch  as  the  pauper  was  neither  living  with,  d^^f  the 
tMr  part  of,  the  family  of  Mrs.  R.  at  the  time  of  her  death,  nor  of  S2s,"nnleM 
any  subsequent  master  or  mistress  appointed  under  the  act.  -—  continued  in 
Lord  Eli#ekborouoh  C.  J.   The  words  **  subsequent  master  or  the  manner 

■  "  mistress,"  mean  such  as  become  so  by  the  provisions  of  the  described  by 
statute;  it  is  the  service  under  the  authorized  substitution  that  I!ljJ^^|f„g  f 
the  act  applies  to.     But  how  is  the  substitution  by  the  party  a  the  ][^.^'  ^ 
substitution  under  the  act  ?  If  it  had  not  been  for  the  act,  I  should  ^hich  lectiona 
have  been  with  the  appellants.  — «  Order  of  Sessions  quashed.  the  proviso  in 

the  5th  section  seema  properly  to  apply. 

729.  RexY.  Nantwich,  M.  T.  5S  G.  8.  16  iSfl*^  228.  —  Removal  Since  the  is  & 
from  P.  to  the  township  of  N.  Order  confirmed,  subject,  &c.  —  ^^ Sd^ture  rf 
The  parish  of  N*  consists  of  five  townships,  of  which  the  town*' 

oo  2 


564.  APPESNTICB8.  [Cil.  XX. 

appreodceflhip  ship  of  N.  is  one.  These  towoBhips  act  separalely  in  ail  mpfti^« 
executed  by  the  relatiye  to  the  management  of  the  poor,  and  separate  OTeraeen 
overaeen  of »  ^^  regularly  appointed,  two  for  each  township.  Two  cfaurcfa- 
luw  no  churclw.  ^a'^^^^^s  ^^^  appointed  for  the  parish  at  large,  who  have  not  been 
wardens  or  accustomed  to  interfere  at  all  m  the  noanagement  of  the  poor,  id 
cfaapd-  any  of  the  townships.     There  are  no  churchwardens  or  chapel- 

wardeiu,  and  wardens  appointed  m  any  of  the  townships*  In  the  year  i787» 
maintains  lu  ^^  pauper  then  being  a  poor  boy^  and  settled  in  the  township  of 
mtcly^VvSid  ^**  ^^  P**'  ^^'  ^^^  seven  years  as  an  apprentice  to  W.  and  T,  D^ 
indenture ;  al-  cotton  machine-workers^  by  an  indenture  duly  stamped  and  exe* 
though  neither  cuted  by  the  overseers  of  the  township  of  iST.,  and  duly  allowed  by 
of  the  church-  two  magistrates,  but  not  executed  by  either  of  the  churchwardens* 
^"^«h°*^^**^  Under  this  indenture  the  pauper  served  Messrs.  D.  for  seven 
wSin  whidh*'  years  in  P.,  and  resided  there  during  the  whole  time.  The  ques* 
the  town^ip  u  tjon  for  the  Court  was,  Whether,  under  the  circumstances  ot  the 
situate,  join  in  case,  it  was  necessary  that  the  churchwardens  of  the  pariah,  or 
the  execution,     one  of  them,  should  have  executed  this  indenture,  to  make  it  valid? 

The  arguments  were  upon  the  construction  to  be  given  to  stat. 

43  Eliz.  c.  12.,  Stat.  13  &  14  Car.  2.  c  12.,  stat.  8&  9  fT. 3.  c.  30.,  and 

(a\Aiue  pi  89^  ^^^*  ^'^  G.2.  C.28.  §  15. ;  and  the  cases  of  RexY.  Clifton  {a),  and 

J"^  j  ..     Spitalfields  y.  Bromley  (b)f  were  cited. — The  Court  delivered 

pl.89o/^   "'    ^^^^^  opinions  at  great  length,  and  entered  very  fully  into  the 

meaning  of  these  several  acts  of  parliament,  as  connected  with 
each  otn^r ;  and  ultimately  came  to  the  conclusion,  that  by  the 
operation  of  the  stat.  13  &  14  Car.  2.  c.  12.,  an  indenture  of  appren- 
ticeship, executed  by  the  overseers  of  a  township  which  has  no 
churchwardens  or  chapelwardens,  and  maintains  its  own  poor 
separately,  is  a  valid  mdenture,  though  neither  of  the  church- 
wardens of  the  parish  at  large,  within  which  the  township  is  si- 
tuated, join  in  the  execution ;  and  that  this  operation  of  the  stat. 
13  &  14  Car.  2.  c.  12.  is  not  affected  by  any  of  the  subsequent 
statutes. 
An  indenture         730.  Res  V.  HincUey,  H.  T.  £8  G.3.  IB.  6c  A.  273.  —  Removal 
stated  that  the     from  M.  to  H. — Order  confirmed,  subject,  &c — The  pauper  was 
oTerseers  and      bound  apprentice  by  a  parish  indenture,  on  the  3d  of  AuguU 
^f  M^^'th^"*    1795,  which  stated  that  J.  B.  and  E.  B.,  churchwardens  of  the 
county  of  ^ar-  ^'^^^rties  of  M.,  in  the  county  of  fT.,  and  S.  C.  and  J.  T^  overseers 
wickf  with  the     ^^  ^^^  P^^^  ^^  ^^  ^^  liberties,  by  and  with  the  consent  qfthejus* 
consent  of  jus-    tices  of  the  peace  ^or  the  said  county  ^  whose  names  were  thereto 
tices  of  thetotrf   subscribed,  nad  placed  fV.  S.,  aged  eight  years  or  thereabouts,  a 
county,  bound    p^^r  child  of  the  said  liberties,  apprentice  to  J.  fV.,  of  the  parish 
prentice'to^       ^^  ^'*  *^  ^^^  county  of  Z,.,  framework-knitter,  with  him  to  dwell, 
J.  W.  of  H.,  in  ^^*  according  to  the  statute  in  that  case  made  and  provided.  The 
the  county  of     indenture*  was  duly  executed  by  all  the  parties  thereto,  and  in  the 
Zeicaur,  and     margin  the  magistrates  stated  their  consent,  but  described  them- 
Uie  justiciM  in     gdves  as  justices Jbr  the  county  aforesaid.    The  pauper  served  his 
oolnsent^in  Uie     ^^\^^  under  this  indenture  in  the  parish  of  H.  from  the  date  of 
margin  de-         the  indenture  until  the  expiration,  and  during  the  whole  of  that 
scribed  them-     period  slept  in  that  parish.     The  magistrates  who  signed  the  al- 
selvesas  justices  fowance  of  the  indenture  were  magistrates  for  the  county  of  W., 
^j^"°*y      and  also  for  the  county  of  L.  —  Lord  Ellenbobouoh  C.  J.    It  is 
Held,  that  it       Quite  clear  that  the  words  '*  county  aforesaid"  can  only  refer  to 
sufBdently  ap-    the  county  of  W.    The  justices,  we  must  presume,  read  the  in- 
peered  that  they  -denture  before  they  allowed  it ;  and  indeed  their  very  words  of 
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reference  prove  that  it  must  have  been  so ;  then,  if  thej  did  read  were  justices  of 
it,  they  must  have  known  that  they  had  no  authority  to  act,  except  *®  county  of 
as  justices  for  the  county  of  fV.    The  question  after  all  really  is,    ''^«"<**« 
Whether  said  county  and  county  aforesaid  mean  the  same  thins^  ? 
If  they  do,  it  is  evident  from  the  body  of  the  instrument  that  tne 
words  "  said  county,"  can  only  apply  to  the  county  of  fV.   It  will 
follow,  that  the  words  "  county  afbresaid"  must  have  the  same 
application.  —  Order  of  Sessions  confirmed. 

731.  Rex  V.  Earl  Shilton,  H.  T.  5SG.S.  IB.&  A.  ^5.  —  Re-   The  statute 
moval  from  S.  to  JB.  S. —  Order  confirmed,  subject,  &c.  —  By  *^  ^^■*  ^  ^• 
Indenture  dated  the  10th  day  o^June  1799,  J.  P.,  churchwarden,  2uSi"telT^'" 
and  2>.  M.y  overseer  of  the  poor  of  the  parish  of  C.,  with  the  con-  churchwardens 
sent  of  two  magistrates,  bound  the  pauper,  being  then  about  10  in  every  pariah 
years  of  age,  apprentice  to  E.  G.  of  E,S.,  to  serve  him  until  the  for  the  manage- 
pauper  attained  nis  age  of  21  years.    The  pauper  served  JE^.  G.  ™«ntofthe 
under  this  binding  for  two  years,  and  resided  in  K  S.    The  appel-  ^*^J^^ 
lants  objected  to  the  indenture,  that  it  was  signed  by  one  church-  ture  binding"* 
warden  and  one  overseer  only,  and  they  then  proved  the  registry  out  a  poor  ap- 
of  appointment  of  churchwardens  for  the  parish  of  C,  that  in  the  prentice  by  one 
year  when  the  above  indenture  was  executed  only  one  churchwar-  churchwarden, 
den  was  appointed  for  that  parish,  and  it  was  admitted  that  he  was  tT****  *^  w**" 
the  only  churchwarden  of  the  parish,  the  year  throughout.  It  was  j^t  one,)  and 
further  proved,  that  for  40  years  preceding,  the  practice  had  one  overseer, 
invariably  been  in  the  above  parish,  to  appoint  only  one  church-  was  held  ip  be 
warden.    The  question,  therefore,  submitted  to  the  consideration  fSO°^  within  the 
of  the  Court,  is,  Whether  such  indenture  of  apprenticeship,  made  SJJt'JStote.*'^ 
and  executed  during  the  time  when  the  parish  had  but  one  church-  ^i^j^i,  requires 
warden,  is  a  valid  instrument  or  not  ? — Lord  Bllemborouoh  C.  J.  it  to  be  eze- 
This  case  has  been  very  forcibly  put  by  Mr.  Pkillipps  upon  the  cuted  by  the 
words  of  the  statute  45  Eliz.  c.  2.  §  5.,  and  he  has  argued  that  the  ^^"^^  *^ 
power  of  binding  out  poor  children  is  only  given  when  there  are  t'"*"*"™^™- 
two  churchwardens.    Generaliy  speaking,  there  are  two;  but  I  ^^ 
think  that  the  legislature  used  the  word  churchwardens  here  in 
the  plural  number,  not  as  requiring  that  there  should  be  two,  but 
as  speaking  of  the  whole  body  of  officers  of  that  description,  of 
whatever  number  that  body  be  constituted.    By  custom  there  may 
be  ohly  one  churchwarden  in  a  parish,  and  if  so,  it  is  absolutely 
necessary  that  all  the  powers  of  the  4.S  Eliz,  should  be  vested  in 
him,  or  otherwise  the  act  would  be  nullified  in  all  those  parishes 
in  which  such  a  custom  prevailed.     The  act  does  not  expressly 
require  two  churchwardens,  and  the  inconvenience  that  would 
necessarily  result  from  adopting  that  construction  of  the  statute 
is  sufficient  to  induce  me  to  reject  it  altogether.  —  Bayley  J.     I 
•am  of  the  same  opinion.    The  word  churchwardens  in  the  plural 
number  is  here  used  because  the  legislature  were  aware  that  they 
were  generally  two.    It  is  as  if  they  had  said,  *'  all  churchwardens, 
"  whether  one  or  more."     A  custom  to  have  only  one  church- 
warden is  valid,  and  such  a  custom  must,  therefore,  have  been  ab- 
rogated by  43  Eliz.  (7.2.,  or  else  none  of  the  provisions  of  that  act 
could  have  been  put  in  force.  But  there  is  no  ground  for  supposing 
that  that  act  of  parliament  had  such  an  effect.  There  is  no  autho- 
rity for  saying  that  it  is  absolutely  essential  to  have  more  than  one 
churchwarden,  and  such  a  construction  of  the  48  £/f2.  would  be  most 
unreasonable.— Abbott  J.  I  am  of  opinion  that  this  is  a  valid  bind- 
ing. A  power  is  given  by  the  statute  to  the  same  body  of  churdi- 
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wardens  and  oyerseers,  not  only  ta  biad  out  poor  chgdiunj  tut,  alio 
to  raise  rates  for  the  relief  of  the  poor ;  aaa  if  this  indentiire  irere 
bady  every  rate  made  by  a  body  similarly  constituted  would  be  voi4 
alsoy  unless  the  legislature  should  interfere.    That  would  be  ao 
mischievous  a  oonclu8ion>  that  it  is  not  reasooable  for  the  Court  t^ 
adopt  it.     The  case  states*  that  there  has  been  only  one  churdi- 
warden  in  this  parish  for  40years»  and  it  is  not  stated  that  there  ever 
were  more,  and  it  may  therefore  be  collected  from  what  does  appear, 
and  what  does  not  appear,  that  this  has  beenan  immemorial  custom ; 
if  so»  there  is  no  power  now  to  alter  it :  and  if  the  construction  con- 
tended for  be  adopted,  no  rate  for  the  relief  of  the  poor  in  this  pariah 
can  ever  be  made.  I  think,  therefore,  that  where  there  has  been  by 
rimmemorial  custom  only  one  churchwarden,  such  churchwarden, 
together  with  the  overseers,  may  form  a  body,  the  major  part  of 
whom    may  lawfully  execute  all  the  powers  contained  in  the 
.43  Elix,  -—  HoLROYD  J.   I  am  of  the  same  opinion*    It  appears  to 
me  that  the  statute  48  Eliz.  did  not  mean  to  make  any  alteratioBS 
in  the  body  of  churchwardens  previously  existing  in  a  parish,  but 
to  add  to  that  body  the  overseers,  and  to  give  to  the  aggregate 
body  certain  powers.    If  from  time  immemorial  there  fiss  been 
only  one  churchwarden,  the  act  gives  no  authority  to  appoint 
more ;  and  if  so,  on  the  construction  now  contended  for,  nothing 
could  be  done  under  the  act.    I  think  the  legislature  meant 
merely  by  general  words  to  give  a  power  to  the  body  of  church- 
wardens at  large,  without  considering  whether  that  body  consisled 
of  one  or  more.  —  Order  of  Sessions  confirmed. 
'^  ^?1°         7^^  R^  ▼•  Oadby»  E.  T.  58  G.  3-  I  B.  &  A.  477.  —  Removal 
nsh^^fficere'**"  ^^^  ^*  ^  ^* »  ^^^^^  quashed,  subject,  &c.— The  pauper,  a  poor 
upon  binding     ohild  of  E.,  by  an  indenture  executed  by  himself,  his  father,  and 
out  of  a  poor      </•  L»  his  master,  bound  himself  an  apprentice  to  «/•  L*  of  H.,  for 
apprentice         seven  years.     The  parish  officers  of  £•  paid  all  the  expences  of 
need  °^^  m«    fj^^  binding,  and  gave  the  master  a  premium  of  IL  U«    The  ex- 
denturein '°'     pences  and  the  premium  were  paid  out  of  the  poor  rates  of  E, 
wordsat length;  '^^  fjremium  IS  not  mentioned  or  inserted  in  words  at  length  (bat 
such  an  inden-'  IS  entirely  omitted)  in  the  indenture.    The  question  is.  Whether 
ture  being  ex-    the  indenture  is  or  is  not  void  on  account  of  tluit  omission?— 
^°^v*f^  f^'o.     Lord  Ellknborough  C.  J*   There  is  not  any  other  statute  which 
8°Ann^^  9        requires  the  insertion  of  the  premium  paid  with  tlie  apprentice, 
$40.,  and  die     oxcept  the  act  of  the  8  Anmef  the  40th  section  of  which  exempts 
insertion  of  the  indentures  like  that  in  this  case,  both  from  the  payment  of  the 
premium  being  duty  and  the  Stamp.    Now,  for  what  purpose  could  the  insertion 
required  for  no  ^f  i^e  sum  paid  be  required,  except  for  the  purpose  of  calculating 
but^to^ucen^n  ^^^  ^"^^  payable  thereon  ?  If,  indeed,  the  legislature  had  suied  in 
the  amount  of    ^^  ^^^  ^^Y  Other  purpose  than  that  of  increasing  the  revenue, 
the  duty.  there  would  have  been  some  foundation  for  the  argument  ad- 

dressed to  the  Court,  and  there  is  rarely  such  a  penury  of  words 
in  acts  of  parliament  as  could  induce  me  to  think  that,  if  they  had 
any  other  object  in  view,  the  legislature  would  not  in  some  comer 
of  some  clause  of  the  act  have  expressed  their  intentipn.  No  traoe, 
however,  of  any  other  purpose  is  to  be  found.  Then,  can  we  say, 
when  no  reason  exists  for  which  the  insertion  in  the  indenture  of 
the  sum  paid  with  the  apprentice  should  be  required,' still  that  such 
insertion  is  necessary,  and  that  without  it  the  indenture  must  be 
.void  ?  I  think,  therefore,  that  in  this  case  the  Sessions  have  oome 
to  a  wrong  conclusion,  and  that  their  order  must  be  quashed*— 
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MaaWt  J.  I  am  entirefy  of  the  same  epiDton.  This  is  a  revenue 
acty  and  contains  no  provisions  except  those  relating  to  duties*  It 
is  entitled,  **  An  act  for  laying  certain  duties  upon  candies,  and 
*^  certain  rates  upon  monies  paid  with  derks  and  apprentices."  «- 
Then,  although  the  S9th  section  in  terms  requires  the  sum  paid 
with  the  apprentice  to  be  inserted  in  the  indenture,  yet  that  is 
only  for  the  purpose  of  raising  a  duty  tliereon.  When,  therefore, 
the  40th  clause  exempts  parish  indentures  from  the  payment  of 
tiMse  duties,  it  entirely  supersedes  the  necessity  of  inserting  the 
atim  paid  in  the  indenture,  and,  therefore,  the  reason  for  the  pro- 
irMon  ceasing,  the  provision  itself  ceases  to  be  necessary.  I  think, 
therefore,  that  this  was  a  valid  indenture,  and  that  the  Sessions 
were  wrong  in  deciding  against  it.  —  Abbott  J.  The  Court 
ought  not,  without  seeine  their  way  clearly,  to  hold  this  to  be  a 
good  objection  to  the  validity  of  an  indenture,  for  it  may  involve 
questions  of  considerable  importance,  such  as  the  freedom  of  a 
oorporation,  and  the  following  of  a  profession.  The  only  object 
of  this  provision  in  the  clause  was  to  insure  the  payment  of  the 
•duty.  Where  no  duty,  therefore,  is  payable,  which  is  the  case 
here,  that  reason  exists  no  longer,  and  the  provision  itself  becomes 
•unnecessary.  —  Holroyd  J.  concurred.  — >  Order  of  Sessions 
quashed. 

•735.    Rex  y*  St.  Margarefs,  Leicesterthire^    M*T.    59G.S.  Thestat.51 
%  B.^  A.  200«  •>-*  Removal  from  St.  M.  to  F,     Order  quashed,  G.s.  c.so.  ez- 
stibject,  &c, — The  pauper  had  a  derivative  settlement  in  the  ^^^fL^^JP^*^® 
parish  of  JP.,  and  was  bound  apprentice  by  a  parish  indenture  ^S^  ^^  *" 
dated  80th  A^U  1791,  to  R.  W.  of  G.  W,    The  indenture  wit-  "nly,  oneof 
nested,  that  A.  B,  and  C.  D.,  churchwardens  of  the  parish  of  F.,  whom  acts  as 
and  the  iaid  A.  B*  and  E.  F.,  overseers  of  the  poor  of  the  said  churchwarden 
•parish,  do  put  and  place   fV.B.  apprentice,  &c.    It  was  duly  ■«  well  as  over- 
al}<m«d  by  two  magistrates,  but  executed  by  A.  B.  and  E.  JF.  only.  ^^Vore  anin. 
The  pauper  served  a  sufident  time  under  it  to  gain  a  settlement  denture  in  such 
in  IF.,  if  the  indenture  were  vslid»     It  was  admitted,  that  A,  B,  a  case^  signed 
smd  C,  i>.  were  the  two  churchwardens  of  F.  at  the  time  when  the  by  two  parish 
aame  A,  B.  and  E.  F.  were  appointed  overseers  of  tlie  poor,  and  offi*^®"^  on^  of 
that  thes«  persons  were  the  officers  of  the  parish  in  the  year  com-  j^'aoublecapa- 
prebending  the  30th  of  AprU  1791,  the  day  on  which  the  indenture  ^ity,  was  held 
was  executed.    The  question  was.  Whether  the  indenture  was  tobcTalid. 
v«Hd  or  not  ?  —  Abbott  C.  J.  This  act  of  parliament  was  a  reme- 
•AM  act,  and  ought,  therefore,  to  receive  a  liberal  construction ; 
«iid  I  do  not  think,  that  in  holding  that  this  case  is  within  it,  we 
put  any  forced  construction  upon  its  provisions.     This  case  is 
telearly  within  the  mbchief  of  tne  act,  and  I  think  within  the  fair 
neanmg  of  the  words  by  which  it  is  remedied.   I  am,  therefore,  of 
opinion,  that  the  51  G.  S.  c.  80.  extends  not  only  to  cases  where 
both  the  parish-aifficers  act  in  a  double  capacity,  but  to  those  also 
where  only  one  of  them  is  in  that  situation.    The  decision  of  the 
Sessions  was  therefore  right.  —  Batlby  J.     I  am  of  the  same 
opinion.     This  act  was  passed  almost  immediately  after  the  de- 
termination of  this  Court  in  Rex  v.  All  Saints,  Derby,  (a)     And  (a)Jnte,p\.127. 
there,  one  only  of  the  officers  acted  in  a  double  capacity.    It  was 
to  remedy  the  inconvenience  resulting  from  that  decision  that  the 
act  vras  passed*   I  think  it  is  not  a  forced  construction  of  it,  (when 
it  is  admitted  that  its  provisions  include  the  case  of  a  double 
Aofyetj}  to  hold  that  they  also  extend  to  the  ease  of  a  defect  in  one 
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parieh  officer  only.  —  Hoi*aoTi^  J.  oonciiired*  -*•  Order  of 

confirmed. 

The  statute  734.  Res  v.  Ba^ergh,  T.  T.  4  6*  4.  8  B.  &  C  £22.--  Up«ft 

56  G.s.  cid9.    ap  appeal  against  an  order  of  justices  for  the  remoYal  of  W*  /*• 

justices  for  ^^  county  of  N.^  the  S^ona  confirmed  the  order,  subject  to  tke 
the  binding  out  opinion  of  this  Court,  on  the  following  case.  fV.  P.  was  an  flle^ 
of  parish  ap-  gitimate  child,  born  in  Greai  MeUon^  m  NorfM;  and  by  an  <"*  ~ 
prentices  shall  of  two  justices,  bearing  date  the  11th  day  of  Ma^  1819^ 
^d!«^  ta  ^'^^^  ^^^^  ^^  provisions  of  stat.  56  G.  3.  c.  139*,  and  an  i 
by^e  date  '^  ^^®'  ''^^^  Stampede  was  bound  an  apprentice.  The  order  of  joo- 
tbereof,  is  com-  tices  was  set  out  at  length ;  and  the  indenture  of  appreottooship 
pulsory ;  and  Stated,  that  the  churchwardens  and  overseers,  by  siad  with  tbe 
therefore  an  consent  of  two  justices  for  the  county  of  NorfoU^  whose  names 
"^hf  h^i^dT  ^^^^  thereunto  subscribed,  bound  fV*  P.,  a  poor  child,  as  aa  ap- 
^^e  wdM^U  prentice,  for  the  term  of  seven  years,  &c. ;  but  the  indentme  did 
omitted,  isToid,  Dot  mention  the  date  of  the  order  of  justices,  nor  did  it  appeor 
and  no  settle-  whether  they  signed  the  indenture  before  or  after  the  other  partiea. 
mentis  gained  The  parish-officers  of  Melton  paid  the  master  the  somof  lOL 
by  semng  un-  ^^vhich  was  the  premium  stipulated  to  be  paid  by  the  indeotins) 
^  '^'  and  the  pauper  entered  upon  his  appreotioeship,  and  aervod  his 

master  at  Baxvbergh  for  about  a  year  and  a  half;  when*  on  his 
master's  failure,  be  left  him  and  canie  to  Norvdck^'^hAXiMx  J.  I 
am  of  opinion  that  this  indenture  is  void».  and»  coosequently,  tbaX 
no  settlement  was  gained  in  the  parish  of  B*  The  statute  oif  the 
56  G.  3.  c.  139.  has  introduced  a  variety  of  new  regulatioDs  as  to 
the  mode  of  binding  out  parish  apprentices.  It  requires  that  tibe 
child  shall  be  carried  before  two  justices,  and  they  are  to  enqoife 
into  the  propriety  of  binding  such  diild  apprentice  to  the  person 
to  whom  it  shall  be  proposed  by  the  overseers  to  bind  him ;  and  if 
the  iustices  shall,  upon  the  enquiry,  think  it  proper  that  the  gUUI 
shall  be  bound  apprentice  to  such  persoa,  the  slatnto  then  onocta 
that  the  justices  shall  make  an  order,  declaring  that  siach  poraon 
is  a  fit  person  to  whom  the  child  may  be  bound  as  apprentice^and 
shall  thereupon  order  that  the  overseer  of  the  .place  to  which  die 
child  shall  belong  shall  be  at  liberty  to  bind  auoh  child  apprentice 
accordingly ;  which  order  shall  be  delivered  to  sudi  overaeer  as 
the  warrant  for  binding  such  child  as  aforesaid,  and  sneh  ondcr 
shall  be  referred  to  by  the  date  thereof  and  the  names  of  the  said 
justices,  in  the  indenture  of  apprenticeship  of  such  child ;  and 
after  such  order  shall  have  been  made,  such  justices  shall  sign 
their  allowance  of  such  indenture  of  apprenticeahip  beliKe  the 
same  shall  be  executed  by  aay  of  the  other  parties  mereto.  The 
statute  requires  specifically  that  the  order  shonld  be  rcfeired  to 
by  the  date ;  and  the  object  of  that  might  be,  that  the  order  might 
be  found  with  facility  at  any  future  period.  The  statute  thai  re- 
quires that  the  justices  shall  sign  the  allowance  of  such  indentoio» 
Now,  the  word  **such'*  is  not  iauqaterial;  and  the  reference  to 
the  order  by  date  is  either  directory  only,  -or  it  is  of  the  essence 
of  the  indenture.  I  am  of  opinion  that  it  means  such  an  inden- 
^  ,ture  as  was  before  required,  vis.  one  containing  the  date  of  the 

order  of  justices.  Tlie  fifth  section  then  enacts,  that  no  settle* 
meut  shall  be  gained  by  any  child  who  shall  be  bound  by  the  offi* 
cers  of  any  parish,  &c.,  by  reason  of  such  apprendoeship,  unless 
such  order  shall  be  made,  and  such  allowance  of  such  indealo^a 
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ainl)  b6  Hgned  as  thd^einbefote  direct^.  Th«re  nutty  thfirbfore^ 
be  ao  allowance,  not  of  sach  indaiture»  but  of  such  indenture 
aa  ivsasiheretnbefore  directed,  vur.  of  one-re^Brrine  to  the  order  of 
justices  by  the  date  thereof.  I  doubt  whether  the  11th  sectlob 
applies  to  such  a  case  as  the  present,  or  whether  it  applies  only  to 
•uch  cases  where  the  bindimr  is  b^  the  parents,  and  not  bj  the 
overseers ;  but  I  am  clearly  of  o]^inion  tlmt,  construing  the  first 
Mid  fifth  sections  together,  this  indenture  is  void,  and  that  no 
settlement  was  gained  in  the  parish  of  B.  by  the  senrice  under  it. 
-— *  BssT  J.  The  first  and  the  fifth  sections  are  to  be  taken  to* 
gether,  and  then  there  can  be  no  doubt  that  a  settlement  was  not 
gained  in  the  parish  of  B.,  because  in  the  indenture  the  order  of 
the  justices  was  not  referred  to  by  the  date.     Such  indenture 

of:-.-         - 


the  indenture  before  spoken  of. — Order  of  Sessions  quashed. 
736.  JUMY.Newark^pim-Treniy   T.T.  5G.4.  3J9.  ft  C.59.-*  Ap«ipcrsec. 
Upon  appeal  against  an  order  of  two  justices,  for  the  remoYai  of  ^^j^^i^r 
fF.  H.,  his  wife  and  child,  from  the  parish  of  N..upim^T.,  in  the  The <^^^"* 
oounty  of  M,  to  the  township  oi  N.  C,  in  the  same  county,  the  ji^ouingkam. 
Sessions  discharged  the  order  of  removal,  subject  to  the  opinion  of  was,  puiMiant 
thia  Court  on  the  following  case  s  The  paujper,  W.  //.,  a  poor  boy  to  an  orto  of 
#f,  and  then  legally  settled  in  the  parish  of  N.  C,  in  the  county  ^^^^  ^^ 
of  N*f  was,  on  the  ISth  day  of  June  1817,  pursuant  t'6  an  order  of  ^^dalroreD- 
two  justioes  of  that  coun^,  bound  spprentice  by  the  churchwar*  tice  by  tiM 
dens  and  overseers  of  the  poor  of  the  said  parish,  to  E*  &,  of  the  churehwwdeiis 


of  N*^pof^T»»f  in  the  county  of  N^  by  indenture,  for  a  *^^  oreiwen 
term  therein  mentioned*    A  prenuum  of  lOl.  was  given  with  the  ^^J^^ 
apprentice  to  the  master  by  uiesaid  churchwardens  and  overseers,  another  pariah, 
althoagh  only  5/*  was  set  forth  in  the  indenture  as  the  sum  paid*  in  a  borough 
Tbe  two  justices  who  signed  the  aforesaid  order,  afterwards  signed  dtuate  in  the 
and  sealed  their  allowance  of  the  indenture  of  apprenticeship,  be«  "^id®  oountj, 
fore  the  same  was  executed  by  any  of  the  other  narties  thereto.  ^^  ^  holiii*' 
The  parishes  of  N.  C.  and  N.*upon-T.y  are  distant  from  each  other  e:^u^^  jurii. 
about  six  miles,  and  in  the  same  county.     No  notice  tohateoer  rooi  dicUon  Uierein. 
gix)en  to  the  overseers  of  the  poor  of  the  parish  ^N.-upon«T.,  or  to  The  indenture 
any  of  them,  of  the  intention  to  bind  out  such  apprentice ;  nor  was  allowed  by 
diathey,  or  any  of  them,  attend  before  the  justices  who  signed  f^*^®*?""*'^ 
the  order  and  allowed  the  indenture,  nor  was  any  such  notice  ^rioTwaa"  "^ 
alleged  or  attempted  to  be  proved  to  have  been  given,  but  the  given  to  the 
said  justices  allowed  the  said  indenture  without  any  such  proof  of  oreneenof  the 
service  or  admission  of  notice.    N.-upon-T*  is  a  borough  situate  poor  of  the 
in  the  county  of  M,  having  justices  who  have  exclusive  jurisdic-  PJ*^  ^  ^^ 
tion  therein.    The  pauper  resided  under  this  indenture  in  N.-upoff  in^^^n^to 
r.  more  tlian  40  nays.    Thig  case  was  argued  in  last  terra  by  bind  such  ap- 
Chittt  in  support  of  the  order  of  Sessions,  and  Scarlett  and  prentioe;  nor 
BaIiOUT  contra*  There  being  a  difference  of  opinion  on  the  bench,  did  they  or  any 
the  Court  delivered  their  judgments  seriatim.  —  Batlxt,  Hol-  ?L''l^iJf*'™^ 
ROTO,  and  LiTTLBDALx  Js.  were  of  opinion  that  the  indenture  counTy  juitioea 
was  void,  Abbott  C.  J.  dissent*  (In  this  case  the  reader  is  referred  who  allowed 
to^B.S^  C*  p.  69»  to  SS.Jor  the  judgments  of  the  learned  Judges*)  the  indenture 

and  admit  such 
notice :  Held,  by  three  justices,  AbboU  C.  J.  dissentiente,  that  by  56  6. 8.  c.  1S9.,  the  indeoturs  waa 
void  for  want  of  such  notice, and  that  the  pauper  did  not  gain  any  settlement  by  serving  under  it. 

7S6,  Rex  V.  Lutterworth^  M.  T.  5 GA.  SB.ScC  487.  —  Upon  Where aparish 
an  appeal  against  an  order  of  two  justices,  for  the  removal  of  ^!IJJ!I?r    tJ!! 
Ai*  H.y  wife  of  W*  H.,  a  soldier,  and  their  son  Francis,  aged  six  gupport^f  tU 
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poor, according  moBtfas,  friWLtke  parish  a£  L.  10  the  psrMi  of  i/.,  both  infhe 
totfaeproyisiom  ecmnty  of  L^  the  SerifiioDs  masbed  the  order,  subject  to  the  cMbl- 
"f^  ** ,®-  ^-  nion  of  this  Coort  on  the  fo&owhig  case :  W.  «l,  a  poor  cMd  sf 
^wdian  hu  ^®  parish  d£  B^  WW  bound  apprentice  by  the  churebwardens  wi 
been  appointed,  overaeers  of  that  narish^  with  consent  of  two  imigistrates,  by  is* 
the  church.  denture,  dated  IWi  January  160*79  to  ^.  j^,  of  //.,  and  he  senred 
imdens  and  blm  in  ff.y  under  that  indenture,  for  the  term  of  his  aippreRtice- 
o'^e"'!;^  ™*y»  ship.  At  the  time  when  the  pauper  was  bound  out,  the  pariah  of 
bhid  poorchil-  ^*  ^*  found  part  of  the  incorporation  of  the  house  of  industry  i^  (7. 
drenappren-'  in  the  said  couH^,  under  the  provisions  of  the  ^G,S.  c,99i 
tices,  and  it  is  O.  L.  was  appointed  guardian  of  the  poor  of  i?.  A,  at  EaOer  1808^ 
not  neceasarjr  }^j  t^ro  magistrates*  The  appointment  w  in  existence,  but  AuNigh 
tfiat  the  guar-     ^^  j^  continued  to  met  as  guardian  for  B,  A.  for  several  yean  after- 

dian  should  i  %  ..^,  .,  a*^t« 

sign  tfaa  inden-  ^^^^)  *^  ^^  acting  m  that  capacity  at  the  time  when  the  boy 

tures.  ^^t^  bound  out,  he  was  not  made  a  party  to  the  indenture,  nor  can 

aay  subsequent  appointaoent  befbund. — Abbott  C.  J.  I  am  of  opi^ 
nion  that  the  bindifng,  stated  in  this  case,  was  a  valid  binding,  sod 
that  the  pauper,  by  serving  under  it,  gamed  a  settlement  in  if. 
The  7th  section  of  the  nCr.S.  c  S8.,is  caleukted  to  raise  a  doubt 
on  the  point,  fop  it  excludes  the  interference  of  the  churchwardens 
and  overseerS)  in  the  care  and  management  of  the  poor,  where 
guardians  are  appointed.  If  there  were  nothing  else  in  the  act  to 
guide  us,  it  might  be  diillcuU  to  say  that  they  could  interfere  is 
binding  parish  apprentices.  But,  in  subsequent  parts  of  that  sta- 
tute,  various  powers  are  expressly  given  to  guardians  of  the  poor, 
and,  by  the  80th  seotion,  taey  are  authoriaed  to  provide  for  poor 
children  until  they  arrive  at  a  proper  age  to  be  placed  out,  when 
they  are  to  be  bound  out  accoraing  to  the  laws  then  existing. 
One  of  these  laws  was  the  43  ENz*  c.  2.,  directing  that  paririi  ap- 
prentices shall  be  bound  out  by  the  churchwardens  and  overseen 
of  the  poor.  And  it  is  better  that  a  binding  should  take  place  by 
several  churchwardens  and  overseers  than  by  a  single  guardian  of 
the  poor.  —  Baylet  and  Holrotd  Js.  concurred.  —  Order  of 
Sessions  quashed. 

IX.  ()f  Apprentices  to  the  Sea  Service* 

See  staU.  5  Eliz.  c.5.  §  12.  2&S  Ann.  c.  6.  §  I  to  18.  4 Ann, 
c.\9.§  16, 17.  IS G.2.  c.  17.  § 2.  2 G.S.  c.  15.  §  22, &c* 

The  indentures  7S7.  Pouhon's  case,  E.  T.QW.ic  M.  3  Lev.  389.  —  la  coveo* 
of  a  mariner's  ant  the  plaintiff  declared,  on  the5  jB/fs.c5.§  12.  that  mariners 
apprentice  mnj  f^^  apprentices,  and  that  they  shall  be  bound  as  appren- 
^"5  Clis  c  5  ^'^^^  ^^  London  are,  by  the  custom  there,  the  indentures  being 
mustbeinrolied  enrolled  in  the  next  town-corporate :  and  that  King  Charles  the 
in  the  nexi  cor-  Second  incorporated  all  mariners  by  the  name  of  the  TaiinTT 
poratetaum,tiC'  CoMPAVY,  of  Deptford  Strand,  and  ordained  that  they  miehttako 
cording  to  ^  apprentices  according  to  the  statute,  and  that  their  indenfluref 
notin^Uie  *hould  be  enrolled  by  the  Trikity  Company,  and  that  such  en- 

TrmUy-BouMe,  ro'n^^nts  should  be  good,  notwithstanding  the  statute  BEUz.cS*; 
acconSuig  to  '  that  the  defendant  was  bound  apprentice  to  the  plaintiff,  being  a 
Uie  duuter  of  mariner ;  that  the  indentures  were  enrolled  before  the  Trinity 
tbat  compsnjT.  COMPANY ;  and  that  the  defendant  departed  from  his  service.  To 
See  Cuerden  v.  this  declaration  the  defendant  demurred,  because  the  enrolment 
iuJf'in'64S  was  before  the  Trinity  Company,  according  to  the  charter,  and 
'^'  not  in  the  next  town-corporate,  according  to  the  statute.  And 
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TBM  WHOiiS  Court  resolvecU  duit  the  King  canool  by  his  charter 
alter  the  place  of  enrolmentf  but  that  it  must  be  according  to  the 
direction  of  the  statute ;  otherwise  the  covenant  should  be  accord- 
ing to  the  common  law»  and  the  apfarenttceB  not  bound  by  them : 
and  judgment  was  given  for  the  defendant. 

7S8*  Mfx  V.  Gainsborougkp  £.  T.  8G.5.  Burr.  S.  0.586.-*-  The  apprentio 
By  indenture  dated  the  Ist  day  of  June  1756,  C.  M.t  being  then  ^'^}  ""^  ^ 
17  years  old»  did,  with  the  consent  of  his  mother,  put  himself  ap-  ^[e^neffliKt  dT 
prentice  to  R,  B^  mariner,  of  W^  S.,  for  four  years  then  next  en-  the  n^ter  to 
auing,  and  was  to  receive  wages  increasing  every  year*    The  in*  enroll  the  iiu 
denture  was  not  enrolled  in  the  town  where  the  apprentice  was  deoturei 
then  inhabiting,  nor  in  the  next  corporate  town  to  the  habitation  '^^^'"^^ 
of  the  apprentice,  pursuant  to  the  statute  5  EUz.  c,  5.»  nor  with  the  J^^^'^^en^ 
collector  of  the  customs,  pursuant  to  the  2  A  3  Ann*  e.  6«     He  ^ncM. 
served  about  three  years,  and  then  left  his  master  by  .consent.  He 
served  his  master  mostly  on  board  at  sea,  but  inhabited  in  W*  S* 
the  first  14  days,  and  so  many  days  after,  at  manv  difierent  times, 
as  with  those  14  days  ampunted  to  upwacds  of  40  days  in  the 
whole,  and  in  no  other  parish  for  40  days  during  his  apprentice* 
ship.     The  Sessians  held,  that  he  did  not  thereby  gain,  a  settle- 
ment in  W>  S,  —  Lord  Mansfield.  Then  the  justices  have  done 
wrong.    It  would  be  very  hard  that  the  apprentice  should  suffer 
for  his  master's  neglect.    I  think  the  cases  have  gone  too  far  upon 
the  stamp  act :  it  is  summmm  jus  ;  and  has  been  considered  strictly 
en  account  of  the  preservation  of  the  duties  payable  to  the  crown* 
Let  the  rule  be  made  absolute  for  quashing  the  order  of  Sessions. 

X.  Of  Apprentices  bound  bif  public  Charities, 
See  stats.  7  </ac^  1 .  c.  3.  §  1  to  7.     8  Ann,  c.  9.    44  G.  5.  c.  98. 

739.  Rex  v.   ChaJburyy   E.  T.  9  G.  2.  MSS.—  A  pauoer  was  The  p««on'» 
bound  an  apprentice  to  one  C  of  C,  by  the  churchwardens  and  consent  not 
overseers  of  the  poor  of  the  parish  of  A,y  with  money  belonging  Pf^'J?*"^  ^  ^ 
to  A.  parish,  till  he  should  arrive  to  23  years  of  age.    The  orders  ^  .^Site*^** 
stated  further,  that  there  were  in  the  parish  of  A.  two  churchward-  j^c.  i.  c  s. 
ens,  two  overseers,  and  two  constables.     The  7  Jac.  1.  c.  3.  says, 

that  the  parson  or  vicar  of  every  such  parish  where  there  is  cha- 
rity money  shall,  together  with  the  constables,  &c« ;  and  the  ques- 
tion was.  Whether  the  binding  was  legal,  the  parson  not  being  made  a 
party  ?  which  it  was  insisted  he  ought  to  be ;  as  in  a  charter  where 
It  is  said  the  mayor  with  the  burgesses,  or  the  greater  number  of 
them,  may  do  any  act,  there  the  mayor  is  a  necessary  party  in  the 
doing  of  the  act.  —  But  fsr  Curiam  :  There  is  no  necessity  to 
construe  an  act  of  parliament  with  the  same  strictness  as  a  charter. 
In  the  case  of  the  mayor,  the  law  considers  him  as  the  head-officer, 
and  the  person  to  hold  the  assemblv ;  but  in  the  case  of  the  poor, 
the  parson  is  not  so  necessary  as  the  churchwardens  or  overseers. 

740.  Rex  v,  5*.  Matthew^  Bethnal  Green,  H.  T>  7  G.  3.  Burr,  a  voluntary 
;S.  C.  574.  —  «/•  jP.  was  brought  up  at  the  charity-school  of  the  contribution 
parish  of  St. «/.,  and  in  the  year  1747  was  bound  apprentice  by  yearly  of  divei 
indenture  to  J.  R,y  a  blacksmith,  for  seven  years ;  and  served  his  ^^  the  mhabit- 
whole  time  as  apprentice  under  such  indenture,  with  i2.,  in  the  pa-  ^^  tuvac^ 
rish  of  St.  B.  ^  and  at  the  time  of  his  being  put  apprentice,  the  chamvt  with- 
sum  of  5/.  was  inserted  in  the  indenture  as  paid,  and  was  actually  in  the  statute 
then  paid  to  i2.,  in  consideration  of  his  taking  F.  to  be  his  appren-  8  Ann.  c.9. 
tice,  out  of  a  voluntary  yearly  contribution  or  subscription  of  $^' 
divers  of  the  inhabitants  of  St.  J*.,  for  the  purpose  of  putting  out 
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120. 

'a)  Vide  8  Ann. 
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\  bequest  of 
nonej  to  put 
>ut  children 
apprentices  as 
he  testatrix's 
irother  should 
hink  fit,  is  a 
mblic  charity 
vithin  8  Ann. 
^9.  §40. 


boys  and  giils  apprentices,  brmiglit  up  at  the  obariiy  sohool  of 
the  parish.  There  are  aonuaily  elected,  by  the  contnbutors  or 
subscribers,  four  trustees  to  manage  the  chari^,  and  a  treaauer : 
A  number  of  boys  and  girls  are  erery  year  bound  out  by  the  true* 
tees  of  the  chanty,  as  apprentices ;  and  part  of  the  charityHnooey 
is  advanced  with  such  apprentices,  by  such  treasurer,  by  ttie  order 
of  the  trustees  for  the  time  being.  R.  received  the  BL  mentioned 
in  the  indenture,  from  the  trustees  or  treasurer  of  the  chanty. 
The  indenture  was  not  stamped  with  any  stamp  denoting  sixpence 
in  the  pound  to  have  been  paid  by  the  master  for  every  poimd  of 
the  five  pounds  so  paid  to  R»  The  question  was.  Whether,  as  it 
was  a  charity  binding,  and  the  money  being  paid  out  of  a  charity, 
it  was  necessary  that  the  indenture  should  be  stamped  ?  (a)*-LoiiD 
Mansfibld  was  clear  that  this  is  a  public  charity,  and  a  very 
laudable  one.  It  is  not  necessary  that  it  should  be  a  permanent 
(diarity.  The  reason  of  the  distinction  between  a  public  and  pri* 
vate  charity  is  obvious :  a  private  one  might  be  calculated  to  enuie 
the  act;  a  public  one  cannot  be  supposed  to  have  been  so.  Thisisa 
public  charity  within  the  reason  and  the  letter  of  the  act. — 
AsTON  J.  concurred.  <—  Hbwitt  J.  was  also  of  opinion  that  this 
is  dearly  a  public  charity. 

741.  Rex  V.  Cli/km  upon  Dunsmore,  H.  T.  l^G^S.  Burr.  S.  C. 
697*  —  G.  //.,  when  about  IS  years  of  age,  was  bound  apprentice 
by  indenture,  stamped  with  a  treble  sixpenny  stamp,  to  W,  W^  of 
iSl,  for  seven  years.  The  consideratton«money  in  the  indenture 
^bemg  1L)  received  by  the  roaster,  was  mentioned  in  the 
indenture,  to  be  paid  by  J.  B.,  of  Cn  being  ckarih^oney  left 
by  C.  B.i  widow ;  but  the  indenture  was  not  stamped  with  any 
stamp  denoting  QcU  in  the  pound  to  have  been  paid  by  the 
master  for  every  pound  or  the  said  T/.*  nor  any  appren- 
tice-duty paid  for  any  part  thereof.  C.  B.,  in  her  life->time,  had  a 
considerable  estate  in  the  parish  of  C,  and  «/.  B.  was  her  steward 
and  agent  over  her  aliairs  there,  and  was  afterwards  steward  to 
her  successor  in  the  estate  there.  It  appeared  hy  the  evidence  of 
the  attorney  concerned  in  filling  up  the  indenture  (and  who  was  a 
subscribing  witness  thereto),  that  two  other  poor  children  of  the 
parish  of  C.  were  about  the  same  tfme  put  out  apprentices,  and 
that  he,  the  attorney,  made  the  indentures  for  the  placing  them 
out.  One  of  the  two  last-mentioned  indentures  was  produced ; 
and  there  was  a  receipt  thereupon  indorsed,  signed  by  the  master, 
for  \(A*  received  as  consideration-money  from  J,  j9.,  as  charity- 
money  left  by  C.  B.<,  widow ;  but  no  sum  was  mentioned  in  the 
body  of  that  indenture  as  the  consideration  for  taking  the  appren- 
tice bound  thereby.  B.  gave  orders  to  the  attorney  for  making 
the  indentures  ;  and  at  the  respective  times  he  so  gave  sock 
orders,  and  also  at  the  respective  times  he  paid  the  consideration- 
monies,  declared,  **  that  the  said  monies  were  left  by  Mrs.  C.  i?.'s 
<*  will,  for  putting  out  poor  children  of  the  parish  of  C.  appren- 
^*  tices;  and  that  he  paid  the  same  by  order  of  her  executors;  and 
**  that  the  whole  of  the  money  so  left  by  her  will  was  70/.,  or 
*  *  thereabouts ;  and  that  what  remained  after  deducting  the  monies 
'^paid  with  such  three  apprentices  (which  was  about  27/*)'  ^^** 
'«  distributed  amongst  the  poor  families  in  the  parish  of  CV  The 
copy  of  which  will  was :  ••  Item,  To  Ludgate  prison,  lOO/.,  to  take 
"  out  prisoners  for  small  debts.  Item,  To  WMechapdpriMh  SOt, 
«<to  take  out  prisoners  for  small  debts.      Item,   1^  the  two 
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^*  Comptersy  201.  to  each,  to  take  prisonen  out.  It£M|  To  C,  50I., 
"  to  be  given  as  my  brother  thinks  Jit;  some  on't  to  put  out  children 
''  apprentices.**  And  it  also  thereby  appeared,  that  the  said  lega- 
cies or  bequests,  with  several  other  pecuniary  legacies,  were  by 
the  said  will  charged  on  a  real  estate  in  the  following  manner : 
**  All  those  legacies  devised,  to  be  paid  out  of  C  lands."  The 
Court  of  Sessions  found  that  the  charity  in  question  is  a  public 
CHARITY,  and  that  the  said  50/.  given  to  C.  was  not  paid  until 
about  eight  years  after  the  said  will  was  proved :  and  on  that  ac- 
count there  was  70/.  paid  instead  of  50/.,  as  the  said  legacy  to  C 
The  objection  was,  tiiat  the  indentures  were  not  valid,  because 
they  had  not  paid  the  duty  on  the  apprentice*fee.— -Mr.  Dunning 
moved,  that,  as  the  Sessions  have  expressly  returned  "  that  the 
'<  charity  in  question  is  a  public  charity,"  the  case  was  within 
8  Annm  c.  9.  §  40.  by  which  money  given  to  put  out  apprentices, 
either  by  parishes,  or  by  or  out  of  any  public  charities,  is  not 
to  pay  any  dulyy  nor  is  it  necessary  that  the  indentures  should  be 
stamped.  —  Mir.  Wall  acb,  contrdt  for  the  pariah  of  C,  argued  that 
this  WIS  Wit  A  PUBLIC  CHARITY,  bttt  t^ private  one;  because  it  was 
entirely  left  to  the  choice  of  the  testatrix's  brother,  whether  to 
put  out  children  apprentices  with  the  money,  or  noim  —  But  thr 
Court  (exclaaive  of  Lorb  Maksfirld,  who  was  gone)  held  it  to  be 

a  PUBLIC  CHARITY. 

742.  Rex  v.  Quainion,  H.  T.  54G.  S.  2  ilf.  &  S.  588.— Removal  An  indenture 
from  Q.  to  B.    Order  quashed,  subject,  &c.    The  pauper,  a  poor  Ending  out  an 
boy  of  Q.,  was,  in  1811,  with  the  consent  and  approbation  of  the  ^^^^|^t^ 
U'Uslees  of  certain  funds,  left  upon  trust  for  the  purpose  of  binding  the  trutteea  of 
out  apprentices,  bound  apprentice  to  J*  A.t  o£  J9.,  for  seven  years,  certain  fund* 
for  the  ooBsideration  of  2W.,  stated  in  the  indenture  to  be  paid  to  bequeathed  for 
4.  by  the  said  trustees,  who  were  also  recited  to  be  parties  to  the  ^  buiding  oot 
said  indenture ;  but  it  was  only  executed  by  the  pauper  and  A.  |^  ^uXirai 
This  indenture  was  unstamped,  luid  it  appeared  that  A.  had  actually  uecoted  bj  th< 
received  only  16^  IBs*  6d,  the  residue  of  the  201.  *  betng^  retamed  qppienticeand 
by  the  agent  of  the  trustees  for  the  costs  and  ezpences  of  the  vuater,  andre- 
binding.    The  pauper  served  under  the  indeature  at  J3.  more  than  ^^  ^'f^*'^ 
40  days.    The  question  for  the  opinion  of  the  Court  was.  Whether  ^^^^qj  Jq 
the  indenture  was  void  on  account  of  the  trustees  not  having  joined  which  the  con- 
in  the  execution ;  or  on  account  of  the  consideration*money  being  sideration  paid 
untruly  stated  therein?  on  which  latter  ground  the  justices  at  Sea*  by  the  tnutees 
siims  decided  in  the  affirmative. —  Lord  Ellrnborouoh  C.  J.  ^  ^''^[Jl^^^i^ 
Upon  the  first  point,  it  appears  that  the  money  was  paid  out  of  ^  "^l^bdd 
the  funds  of  the  public  charity,  and  waa  paid  by  the  trustees  in  the  to  confer  a  wt- 
executitn  of  their  trust,  and  they  acted  very  wisely  not  to  involre  tlement,  thougl 
themselves  by. becoming  parties  to  the  covenant.    As  to  the  other  it  wae  not  ck- 
point,  the  consideration  was  fully  stated.    Even  if  a  stan^  had  !^!!^^J/^^ 
been  necessary,  the  consideration  would  have  been  sufficiently  ^^uKhthemaa 
stated,  for  it  is  stated  against  the  party's  interest.  -^  Order  of  Ses«  ter  actually  ra- 
sions  quashed.  ceivedonly  16/. 
15j.  6d,f  the  residue  being  retained  by  the  agent  of  the  tnirteei  for  coeta  and  ezpenoei  of  thi 
binding. 

XI.  Qf  Apprentices  to  Chmn^f^nneepers. 
Seestat.280.S.  C.48. 

XIL  Of  Apprentices  in  Cotton  and  Woollen  Mills. 
See  staU.  42  G.  3.  c.  73.    54>  G,  3.  c.  1 70.  §  9. 
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CHAPTER  X. 


OF   PROVIDING   FOR   THB   POOA   IN   INCORPORATED   PARISHES. 


Where  the 
guardian  and 
▼isitor  of  a 
parish,  which 
had  adopted 
the  provjaons 
of  the  statute 
29  6.  S.  C.83. 
upon  applica- 
tion to  them 
for  telief  by  % 
|NMip0r  ft»r  bei^ 
aelf  aed  cfail- 
dmi| 'CBreoied 
them  to  be  re* 
ceived  iaio  the 
poot'faouse ; 
Held,  <thatt  one 
justice  bad  not 
aayjorisdictieti 
upon  cemplnM 
to  him  by  tbe   • 
pauper,  to  ofdef 
reU«f  4>at  of  •&« 
poor-hMisesand 
tbernvt<e)  wheM 
daA*tidant  was 
con^rjbted  in  a 
penalijrfoi'disii^ 
beyiBg  such  or-' 
dntf  which  con- 
▼iecioii  was  con- 
firmed at  the 
BHSioMa,  the 
Court  quaeh^ 
the  order  of 


See  stats.  22  6. 3.  c.  83.  33  G.  3.  c.  35.  36  G.  3.  c.  10.  §  1. 
36G.3.c.23.§45.  41  G.3.c.  9.§  1,2,  3,4.  42G.S.C.74. 
43  G.  3. c.  100.  $  1,  2.  49  G.  3.c.  120.  §  5.  50G. 3. c.  5a 
S4G.3.c.l70.§9. 

74S.  JfEX Y.  Laugkiony  H.T.  54G.3.  2 Af. && 324. -- Hie 
defendant  was  guardian  of  the  parish  of  W.^  incorpor- 
ated under  stat.  22  G.  3.  c.  83* ;  and  was  convicted  by  two  jostioeB 
at  a  special  SessiaiiSy  and  fined  1/.  10».  under  stat.  33  G.  3.  e.  SB^ 
for  disobeying  an  order  of  one  justice  made  for  the  relief  of  M,  Z. 
and  ber  ohildben,  ^upers  of  the  said  parish.  The  Quarter  Ses- 
sionSy  on  appeal^  confirmed  this  convietiony  subject,  Ac.  Tbe 
parish  of  W.  is  incorporated  under  the  stat,  22  G.  8.  c*  83.,  for  the 
maintenance  of  its  poor;  in  which  parish  a  poor4iouse  is  erected 
and  fitted  up  for  the  poor.  On  appication  for  relief  bj  the  ssid 
M»  L»y  for  herself  ano  her  two  ouldren,  the  guardian  and  the 
visitor  appointed  under  the  said  act  severally  directed  her  to  be 
received  into  the  poor-hoase ;  whereupon  the  justice  made  the 
above  order,  direcUng  a  pecuniarv  relief  out  or  the  poor-house. 
The  only  question  jresenned  for  the  opinion  of  the  Court  wss. 
Whether  the  magistsate  had  power  and  authority  under  stst 
22  G.3«  c.83.  to  make  the  said  order  for  the  pecuniary  relief  of 
the  poor  out  '•  of  the  .poor-house  ?  -^  Lobx>  Exxskbobough,  C.  J* 
The  justice  does  not  itflect  to  determine  upon  die  ground  of  its 
being  a  qualified  orefosal  of  rdief.  If  proper  relief  has  not  been 
refiited,  the  jnstico  has.not  any  jurisdiction.  The  visitor,  to  whom 
it  is  referred  b^  bw,  as  a  part  of  his  duty,  to  say  whether  the 
relief  shall  be  given  in  or  out  of  the  poor*house,  has  decided  that 
question,  and  has  determined  it  to  be  proper  relief.  If  it  depended 
on  the  idmiee  of  tfaepaaper,  the  poor-house  would  be  usdeiB. 
The  visitor  having  adjustea  it,  the  matter  was  at  an  end,  and  not 
wJcfain  tite  iiogniaairee  of  the  magistrate ;  and,  therefore,  the  inflie- 
tion  of  this  penalty  was  not  warranted.^— Le  Blanc  J.  Tbe 
Tth  section  of  the  statute,  which  has  been  relied  on  in  argomeDt, 
as  putting  tiie  guardian  on  the  footing  of  an  overseer,  must  be 
taken  with  neforence  to  the  general  policgr  of  tbe  apt  in  wluch  it 
is  contained ;'  and  when  the  86th  section  of  the  same  act  direeti» 
that  application  shall  be  made  both  to  the  guardian  and  visitor, 
before  any  application  is  made  to  a  justice,  and  i^en  it  adds  tint 
it  is  the  duty  of  a  visitor  to  adjust  matters  of  that  sort,  that  is, 
whether  it  is  most  proper  to  relieve  in  or  out  of  the  poor-house, 
the  liability  of  the  guardian  as  overseer,  imposed  by  tfie  7th  sec* 
tion,  must  be  controlled  by  the  subsequent  clause.  The  yisitor 
must  always  determine,  whether  the  party  is  to  be  relieved  in  or 
out  of  the  poor-house ;  otherwise  the  whole  policy  of  the  set 
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would  be  avoided.  —  Batlrt  J.  The  S6th  section  putt  an  end 
to  the  question.  —  Dampier  J.  The  86th  section  having  declared 
that  the  visitor  is  the  person  to  adjust  whether  it  be  proper  to 
relieve  the  party  in  or  out  of  the  poor-house,  and  the  visitor  hav- 
ing exercised  his  judgment,  it  seems  to  me  that  the  justices  had 
not  any  jurisdiction.  —  Order  of  Sessions  quashed. 
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